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I  miiEht  instance  in  other  profetsions  the  obllsaUoa  men  Uc  under  or 
appljirif  thfirisftivcs  to  certain  part«  of  History;  and  I  ciiti  hardly  fur- 
bear  doing  it  in  that  of  the  Law,  — m  ita  iiaiuiv  the  »oblont  and  m-^t 
bcucficial  to  mankiod.  iu  its  abiuw  aad  dcboscmvut  the  mubl  HurdJd  ami 
the  most  pcmiciouj*.  A  lawyer  now  i^  nothiiiK  mow  (I  «peak  of  ninety- 
ainp  in  h  hundr*«!  at  Ica-sl),  to  use  some  of  Tully's  wonLn,  "nwi  Icguleiiis 
quidem  cauttiA,  ot  aciitiiH  prtu'eo  aittioiium,  <ratitor  formtilanini,  auccj» 
syllabanim."    But  there  tiave  been  lawj'ers  that  wtre  orators,  philoso- 

eber»,  historians:  there  have  been  IJaconj»  amj  flareiidoiiB,  Therp  will 
c  none  such  nny  more,  till  in  Bome  better  age  true  ambition,  or  the  love 
of  fanic,  prevails  over  avarice;  and  till  men  (iiid  luiaure  and  encourage- 
ment to  prupore  thvnuclvvs  for  Ihv  L'.\crci»v  of  tluä  profeiaiton,  by  climl>> 
ing  up  to  th«>  vantaKc  f^ouiid  (do  my  I-ord  Bacon  calk  it)  of  Scicnw, 
iriBtead  of  iprovclling  all  tbrir  Hviw  bplow,  in  n  mean  but  gainful  oppUca- 
tkin  of  all  the  httlc  arts  of  chicane.  Till  this  happen,  the  profor^ioii  of  the 
law  will  scarci-  d«»erx-e  to  be  ranked  ainung  tht;  Ifariied  profi-ssions.  And 
whenfver  it  happens,  one  of  the  vantaRe  grounds  to  wtiich  men  muiit 
cliinb,  iH  Moiaphy>ücal,  luiil  thti  other.  Hititorical  Knowledge.  Hbn'rt 
St.  John,  VLwount  GvlinuukoiwE,  LetUrt  on  the  Study  of  HUdory  (1730). 

Whoever  brinf^  a  fruitful  idea  to  any  branch  of  knowledge,  or  renda 
thr  vfil  that  secniö  Ui  sov(;r  one  juirtiuii  from  another,  Ids  name  is  written 
in  the  Book  among  the  buildens  of  llie  Teiiijjle.  Fur  au  EneÜBh  lan'^'cr 
it  ig  hardly  loo  luuc-h  to  aay  that  (he  methods  which  Oxford  iuvilwl  8ir 
Ht'iu^'  Maine  to  denion»tra1<?,  in  Ibis  thair  of  Hifelorical  and  Comparati™ 
Jiiri-qinidence,  have  rrvobitioniiwd  nur  legal  liiatory  and  largely  tran»* 
formed  our  rurrent  tcxt-booka.  —  Sir  Kukuebick  Pollock,  BarL,  The 
HisUrru  of  Comparative  Jurisprudence  (Farewell  Lecture  at  the  Uuivcr- 
«ty  of  Oxford,  1903). 

No  piece  of  Hisüiry  i«  true  when  set  upart  t*)  itself,  divorced  and  iso- 
lated. It  LS  part  of  an  intricntety  pieced  whole,  and  must  ne«da  be  put 
in  its  place  in  the  notted  -srlieme  of  evenLi,  to  rrceive  ite  true  color  and 
«stimatjon.  We  arc  all  ji&rtners  in  a  common  undertaking^  —  the  illumi- 
oatiua  of  the  thought«  und  aetjous  of  men  as  associated  lu  »ucicty,  the 
life  of  the  human  spirit  in  this  fainiliar  theatre  of  coöperati-v'c  efforl  in 
wUch  wc  play,  so  changed  from  age  to  age,  and  yet  ao  much  the  siime 
throughout  the  htirr^'ing  crntiiries.  The  day  for  ayiitbi-äts  ha»  cmnie.  No 
one  of  us  can  safely  ro  forward  without  it.  -~  Woodrow  Wilson,  TV« 
Vimfty  and  I'nily  af  llixtnry  (Address  at  the  World's  Congreas  of  Art^i 
mid  Science,  St.  Louis,  1901). 

A  Uwyw  n-ithout  history  or  ttteratUPe  u  a  mechanic,  a  luero  workinji 
mason;  if  hepo89e.'<8os»r>me  knowledge  of  those,  ho  may  venture  to  call  hini- 
LMlfaa architect.— Sir  Walteb  Scott,  "Guy  ^fantienng,"  c  XXXVI 1, 
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GENERAL   INTRODUCTION  TO  THE   SERIES 

"All  history-,"  said  thv  lumcntwl  master  Maitlaiid,  in  a  memo- 
rable epigram,  "is  but  a  seamlt^s  web;  and  he  ivliu  eiiüeavorä  to 
tell  but  a  piece  of  it  must  feel  that  his  first  sentence  tears  the 
fabric." 

This  seamless  web  of  our  own  legal  History  unites  us  inseparably 
to  the  liistorx'  of  Western  and  Southern  Europe.  Our  main  interest 
must  naturally  center  on  deciphering  the  pattern  which  lies 
directly  before  us,  —  that  of  the  Anglo-American  law.  But  in 
tracing  the  warp  and  woof  of  its  structxirc  we  are  brought  inevi- 
tably into  a  larger  6elil  of  vision.  The  storj'  of  Western  Continental 
Xmvt  is  made  up,  in  the  last  analysis,  of  two  great  movements, 
racial  and  intellectual.  One  is  the  Germanic  migrations,  planting 
a  solid  growth  of  Germnnio  custom  cvm'wberc,  from  Danzig 
to  Sicily,  from  Ix>ndon  to  A'icntia.  The  other  is  the  posthumous 
power  of  Roman  taw,  forever  resisting,  struggling,  and  coalescing 
with  tbe  other.  A  thousand  detailed  combinations,  of  varied 
types,  are  developed,  and  a  dozen  distinct  systems  now  survive 
in  independence.  But  the  result  is  that  no  one  of  them  can  be 
fully  understood  without  surveying  and  tracing  the  whole. 

Even  insidar  England  caiuiot  escape  from  the  web.  For,  in 
the  first  place,  all  its  racial  threads  —  Saxon»,  Danes.  Normans  — 
were  but  extensions  of  the  same  Germanic  warp  and  woof  that 
was  making  the  law  in  France.  Germany,  Scandina^na,  Nether- 
lands, Austria,  Switzerland,  Northern  Italy,  and  Spain.  And, 
in  the  next  place,  its  legal  culture  was  never  without  some  of  the 
same  intellectual  influence  of  Homan  law  which  was  so  thoroughly 
overspreading  the  Continental  peoples.  There  is  thus,  on  tl\e 
one  hand,  scarcely  a  dottrine  or  rule  in  our  own  system  which  can- 
not be  definitely  and  profitably  trace<i  l>ack,  in  comparison,  till 
we  come  to  the  point  of  divergence,  where  we  once  shared  it  in 
common  vnth  them.  And,  on  the  other  hand,  there  is.  during  all 
the  inter\'ening  centuries,  a  more  or  less  constant  juristic  socia- 
bility (if  it  may  be  so  called)  between  Anglo-American  and  Con- 
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tinental  Ijiw;  and  its  itfiprotal  influenc-e^i  make  the  storj-  out- 
and  iiuM^parable.  In  short,  there  is  a  taiiglvd  conunoti  &ncestry. 
radiüorintellectual,fi>rtheluwof  all  Wc»tcrn  Eunii)c  and  ourselves. 

For  the  sake  of  legal  science,  thU  story  should  now  become  a 
faitiUiar  one  to  all  who  are  studious  to  know  the  hi3tor>'  of  our 
own  law.  The  lime  is  ripe.  Durinp  the  last  thirty  years  Euro- 
pean scholars  have  placed  the  histury  of  their  law  an  the  footing 
of  modern  critical  and  philosophical  research.  And  to-day,  amon^ 
oursehes,  we  find  a  marked  nideninR  of  \'iew  and  a  Wfjorous 
interest  in  the  comparison  of  other  peoples'  legal  institutions. 
To  the  satisfying  of  that  interest  in  the  present  field,  the  only 
obstacle  is  the  lack  of  adequate  materials  in  the  Knglish  language. 

That  the  spirit  of  the  limes  encourages  and  demands  the  study 
of  CoDliDental  Legal  IIistor>'  and  all  useful  aids  to  it  was  pointed 
out  in  a  memorial  presented  nt  the  annunl  meeting  of  the  Asso- 
ciation of  American  I>aw  Schools  in  August,  1909; 

"The  recent  spread  of  interest  in  Comparative  I-aw  in  general  is 
notable.  The  Comparative  l-»w  Bureau  of  the  .\meriain  Bar  .\8»ioci»- 
tion;  the  Fan-Auivncan  ScienliBc  Congress;  Üie  Antcricaii  Institute 
of  Criminal  Law  an^l  Criminology';  the  Civic  Federation  Conference 
on  Unirorm  Legislation;  tlit*  Intenutional  Congreas  of  IRttory;  the 
libraries'  accessions  in  forrign  law.  —  the  work  of  diese  and  other 
movement?  touches  at  x-arious  point.^  tlie  I>odics  of  Continental  law. 
Such  actiWtics  serve  to  remind  us  constantly  that  we  have  in  Entilish 
no  hiüturic»  uf  ('uiitini-ntal  law.  To  pay  any  attention  at  all  lu  t.'on- 
tinental  law  means  that  iti  history  must  be  more  or  less  eonsidered. 
Each  of  these  countries  has  its  on'n  legal  system  and  its  own  legal 
history.  Yet  th(^  law  of  the  Continent  was  never  .so  foreign  to  Kng- 
lish  as  the  KngÜÄh  law  was  foreign  to  Continental  jurisprudence. 
It  is  merely  maintaining  tlte  best  traditions  of  our  ou'n  legal  litera- 
ture if  we  plead  for  a  continued  study  of  Continental  legal  history. 

"  We  U'lieve  tliut  a  U-tlcr  a«|uaiiitanec  witli  the  nsulls  of  modern 
srholarsliip  in  tbiit  field  will  bring  nut  new  points  of  contact  and 
throw  new  lighl  iiiKin  the  ilevelnpment  of  our  o«ti  law.  Moreover, 
tito  prescnt-<liiy  mowmcnts  for  rocJifieation,  and  for  the  rM-onstruc- 
tion  of  many  department»  of  the  law,  make  it  highly  d^imble  that 
our  prufp.vitoii  sliould  be  welt  informed  as  to  tlie  history  of  the  nine- 
teenth eenturj-  on  the  Continent  in  its  great  measures  of  law  reform 
and  eodilicalion. 

'■  Kor  l-hesr  reajtons  we  believe  that  the  thoughtful  American  lawyers 
and  .students  should  have  ai  their  disposal  translations  of  some  of 
tlie  best  works  in  Continental  legal  history." 

And  the  following  resolution  was  then  adopted  unanimously  by 
the  Association: 


CONTLVENTAL  LEOAI,   BISTORT  SERIES 

*"nut  a  committee  of  fi\'e  be  appointed,  on  Tro nidations  of  Conti- 
nental I>p^al  HLsiury,  wiüi  uutliurity  to  arrange  for  the  Irsnslatiun 
and  pubiicuiion  of  suitable  works." 

The  Ivilitftrial  < 'ommitttv*.  then  appointoH,  spent  two  years  in 
studiiHnf;  the  field,  roukinj;  s(*teetions,  »nd  uminj^nfc  for  trans- 
lations. It  resolved  to  treat  the  undcrtnkinx  as  a  whole;  and  to 
co-orditiate  the  aeries  as  to  (1)  pericKls.  {2)  etmntries,  and  (3) 
topies,  so  as  to  j^ve  the  tno.'it  adequate  survey  within  the  space- 
limits  available. 

(1)  As  to  periods,  the  Committee  resoi\*cd  to  include  modern 
times,  as  well  as  early  and  medieval  periods;  for  in  usefulness 
and  importance  they  were  not  less  imperative  in  their  claim  upon 
our  attention.  Knch  volume,  then,  was  not  to  be  merely  a  valu- 
able torso,  lacking  important  epoehs  of  development;  but  was 
to  exhibit  the  historj-  from  early  to  modem  timfs. 

(2)  As  to  countries,  the  Committee  fixed  upon  France,  Ger- 
many, and  Italy  as  the  central  fields.  lea\inK  the  histor>'  in  other 
countries  to  be  toudied  so  far  as  miji^t  be  incidentally  poi«ibIe. 
Spain  would  have  been  included  as  a  fourth ;  hut  no  suitable  book 
was  in  existence;  the  unanimous  opinion  of  competent  scholars 
is  that  a  suitable  history-*  of  SpsTiish  law  has  not  yet  been  wTitten. 

(3)  As  to  Uipirs,  the  ('nmmittce  accepted  the  usual  Continental 
divisions  of  Ci\-il  (or  Private),  Commercial.  Criminal.  Procwlural, 
and  Public  Ijiw.  and  enileavored  to  include  all  five.  But  to  repre- 
sent these  five  fields  under  each  principal  eountrj-  wmild  not  only 
exceed  the  inevitable  siiaoe-limits.  but  would  also  duplicate  much 
commoa  j^round.  Hencv,  the  grouping  of  the  indixidual  volumes 
was  arranged  partl>'  by  topics  and  pHirtly  by  cotmtries,  as  follows: 

Commercial  Ijiw.  Criminal  Law,  Civil  PrtM-edure,  and  (Mminal 
Procedure,  were  allotted  each  a  voliune;  in  this  volume  the  basis 
was  to  be  the  general  Kuropean  history'  of  early  and  me<liwval 
times,  with  special  reference  to  one  chief  countn.-  (France  or 
(lermany)  for  the  later  periods,  an<l  with  an  excursus  on  another 
chief  eountrj'.  Then  the  Civil  (or  Private)  Law  of  Franw  ai»d 
of  Cennany  was  given  a  volume  each.  To  Italy  was  then  given 
B  volume  covering  all  five  parts  of  the  field.  For  PubUc  I.ftw  (the 
subject  least  related  in  history-  to  our  own),  a  volume  was  given 
to  France,  where  the  eommoti  .starting  point  with  England,  and 
the  later  divergences,  have  mitisnal  imiM>rtan<r  for  the  histor>" 
of  our  courts  and  l^?a!  methods.  Finally,  two  volumes  were 
allotted  to  general  surveys  indispensable  for  xiewing  the  connee- 
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tion  of  parts.  Of  these,  an  intrcxiurtorj-  volume  deals  wth  Sources, 
Literature,  and  General  Jlovements,  —  in  short.,  the  external 
history  of  the  law,  as  tlie  Continentals  ciall  tt  (eorresi>oiiitiii>;  to 
the  aspects  eovered  by  Book  I  of  Sir  F.  Pollock  and  Professor 
F.W.Maitlands  "History  of  the  Rnglish  Uw  l)efore  Kdwawl  1"); 
and  a  final  volume  anat.vKfS  the  specific  features,  in  the  evolution 
of  doctrine,  eoinniuu  t«  all  the  modern  systems. 

NcwUess  tc»  say,  a  Series  thus  co-ordinated,  and  precisely  suited 
for  our  own  needs,  was  not  easy  to  construct  out  of  materials 
written  by  (Continental  scholars  for  (Continental  needs.  The 
Committee  hopes  that  due  allowance  will  be  made  for  the  diffi- 
culties here  encountered.  But  it  Is  conWneed  that  the  ideal  of 
a  co-ordinated  Series,  which  shoulil  collate  and  fairly  cover 
the  various  fields  as  a  connected  whole.  Is  a  correct  one;  and  the 
endeavor  to  achieve  it  will  sufficiently  explain  the  choice  of  the 
particular  materials  that  have  been  used. 

It  remaitis  tu  acknowledge  the  Committee's  indebtedness  to 
all  those  who  have  made  this  Series  possible. 

To  numerous  scholarly  advisers  in  many  Kuropenfi  universities 
die  Committee  is  indebted  for  valuable  suf^gcstions  towards 
choice  of  the  work-s  to  be  translated.  Fortified  hy  this  advic«, 
the  Committee  is  confident  that  tlie  authors  of  ihcM?  volumes 
represent  the  highest  scholarship,  the  latest  research^  and  the 
widest  repute,  among  Kuropean  legal  historians.  And  here  tlie 
Committee  desire»  alst»  to  express  its  indebtedness  to  Ell>crt  H. 
Gary,  Esq.,  of  New  York  City,  for  his  ample  provision  of 
materials  for  legal  science  in  the  Garj'  library  of  Continental 
I.aw  (in  Northwestern  lliiivcrsity).  In  the  researches  of  prep- 
aration for  this  Series,  tliose  materials  were  found  indispensable. 

To  the  authors  the  Committee  is  grateful  for  their  willing 
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EDITORIAL  PREFACE  TO  THIS  VOLUME 


B»  ERNST  FREUND^ 

Bbissaud  had  the  uneventful  career  of  the  fwholar  devoted 
to  work  of  research,  and  the  nnnals  of  bia  life  are  brief  and 
simple.  The  Editorial  Preface  to  Volume  III  of  this  Series 
told  what  little  could  then  be  gleaned.'  The  following-  sketch 
is  from  the  hand  of  one  of  his  pupils,  Mr.  Paul  Thomas  (now 
successor  to  Brisaaud  as  Professor  of  the  History  of  French 
Law,  and  also  Professor  of  Roman  Law  and  of  South  French 
Law  in  the  University  of  Toulouse),  who  has  kindly  consented 
to  prepare  it  for  this  Volume. 


*'  To  the  memor}'  of  J.  B.  Brissaud,  Professor  of  Legal  His- 
tory in  the  Faculty  of  Toulouse. 

'PIBTAS   DISCIPÜLI.' 

"The  'Manual  of  the  History  of  French  Law,"  the  English 
translation  of  which  is  offered  to  the  lawyers  and  historians  of 
Great  Britain  and  the  United  States  of  America,  is  the  work  of 
the  Ter>'  distinguished  French  professor.  Juan  Baptiste  Bris- 
saud.  I  had  the  honor  of  being  his  pupil,  his  reBpeclful  friend, 
and«  later  on,  his  colleague.  These  few  lines  of  biographical 
preface,  which  the  Editorial  Committee  of  the  Association  of 
American  Law  Schools  has  asked  me  to  write  for  this  transla- 
tion, are  only  a  feeble  tribute  of  my  gratitude  to  the  eminent 
master  and  of  my  admiration  for  the  distinguished  scholar. 

"  Brisaaud  was  bom  at  Puisserampion  (Lot^t-Garonno, 
France)  on  Deooniber  7,  ISM.  He  studied  law  at  the  Univer- 
sity of  Bordeaux,  where  he  soon  attracted  attention  by  his 
power  of  work,  mental  vigor,  and  rare  intellectual  qualities. 
His  thesis,  written  in  1879,  on  "-The  Cuucept  of  Causa,'  was 
a  real  revelation,  and  immediately  made  him  known  to  those 
interested  in  ftcientific  legal  studies. 

1  Of  the  Editorial  Committ««* ;  professor  of  Law  in  the  University  of 
Chiea^- 

•The  pr«sf>nt  Volumo  reproseots  VoIum«>  1  of  Hrimaud'K  lr«Rtise; 
Volume  III  of  this  Seht»  (Private  Law)  reprceenti  Volumo  II  of  Bris- 
aaud's  treatise. 
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**Tho  younf;  doctor  Boon  received  a  most  flatterinj;  call 
to  teach  at  the  University  of  Herne,  Switzerland.  While  de- 
voting hiinmilf  with  7^al  to  the  work  of  instrurtion.  he  prepared 
himself  at  the  same  time  for  the  severe  competitive  te^ts  which 
alone  give  access  in  France  to  the  higher  academic  teaching. 
His  effort«  were  crowned  with  succi?»!*,  (iiid  in  1888  he  wa» 
named  assistant  ih  the  law  facvilty  of  Mnnt{>ellier> 

"Two  yearn  latere  in  1885,  ho  obtained  an  appointment  in 
the  faculty  of  Toulouse:  and  in  188»  he  succeeded  Professor 
CiinuuilliHC  in  the  ehair  of  General  Hiätury  of  Law.  It  was 
hero,  amidst  the  affectionate  regard  of  all  his  collcague8,  that 
he  gave  that  example  of  untiring  scientific  activity  to  which 
death  alone  put  an  end.  He  becarac  a  lueniber  of  ike  Toulouse 
Academy  of  Legislation,  of  the  Academy  of  Sciences,  Inscrip- 
tions, and  lielles  Letti-es,  and  of  the  Archaeological  Society, 
and  his  communications  and  observations  were  always  received 
with  the  respect  duo  to  higli  scientific  authority.  Numerous 
journals  in  France  and  abroad,  particularly  the  *  Nouvelle  Ke- 
vue  Iliatorique,*  the  *  Kevue  generale  du  droit,"  the  ^Annales 
du  Midi,'  the  'Revue  des  Pyrenees,'  the  'Revue  de  TAgenais," 
published  bis  writings,  of  which  perhaps  the  following  are  the 
most  notable  :  *  Gascon  Folklore,  and  the  ItarbarouR  and  Prim- 
itive Law  of  the  Old  Tales';  »The  Visigothic  Legislation'; 
»The  Public  Law  of  the  South';  'The  Old  Law»  (fors)  of 
Beam.' 

"  His  perfect  familiarity  with  German  permitted  him  to  give 
to  French  student»  the  translation  uf  four  volumes  of  the  famous 
treatise  on  'Roman  Antiquities'  by  Moinnisen  and  Marquardt. 
Brissaud  translated  the  following  volumes  :  Vol.  10,  The  Mili- 
tary Organization  of  the  Romans,  by  Joachim  Marquardt, 
tnvualated  in  1891;  Vol.  IS,  Part  I,  The  Worship  of  the  Ro- 
mans, by  Joachim  Marqiwrdt.  translated  in  1889;  Vol.  12, 
Part  II,  Worship  of  the  Romans,  by  Jonchim  Marquardt; 
Roman  Games,  by  Ludwig  Fricdlander,  translated  in  1890  h 
Vol.  Iti,  The  History  of  the  Sources  of  the  Romaa  Law,  by 
Paul  Krüger,  translated  in  1894.  Subsequently  he  published 
an  excellent  tninslatiou  of  the  German  work  by  Dickel,  the 
Civil  Code  of  Montenegro. 

**  Brissaud  devoted  himself  at  the  same  time  with  zeal  to  the 
•tady  of  provincial  history  and  to  the  publications  of  the  cna- 
toms  of  the  South  of  France,  a  complete  collection  of  wliich 
has  not  yet  appeared.  An  enthusiastic  devotoe  of  these  re- 
searches, the  importance  of  which  for  the  history  of  French 
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institutions  in  the  South  he  understood  so  well,  he  prepared 
a  valuaUlü  inventory  of  all  publications  relating  to  the  old  law 
of  the  South  which  had  appeared  from  1890  to  1900.  This 
painstaking  bibliograpliy  appeared  in  French  in  the  German 
review,  '  Kritischer  Jahresbericht  über  die  Romaniaclie  Philo- 
logie,' edited  by  Karl  Vnllmoller,  Erlangen,  1901-1903,  III, 
p.  60  ff. 

"  But  his  most  perfect  work,  which  was  the  fruit  of  the  most 
indefatigable  tabor  aiul  won  him  a  world  reputation,  was  his 
'Manual  of  the  History  of  French  Law,'  which  is  now  fortu- 
nately to  be  offered  in  a  translation  to  the  Knglish-speaking 
world.     The  first  part  of  this  admirable  work  ap[>eared  in  1898. 

"Carried  away  by  his  scientific  zeal,  the  author  far  exceeded 
tlie  limitA  which  he  had  first  set  to  himself.  What  was  origi- 
nally intended  to  be  a  simple  manual  for  a  student  became  a 
work  in  two  volumes,  which  will  remain  an  invaluable  liand- 
book  of  historical  studies.  This  work  gained  for  Rrissaud  a 
high  ttibute  from  the  institutions  of  France ;  the  Academy  of 
Moral  and  Political  Sciences  awarded  to  him  the  Königswarter 
prize. 

"  But  already  the  work  had  begun  to  exhaust  the  worker, 
and  the  excess  of  his  labors  finally  undermined  the  health  of 
the  distinguished  professor.  He  died  on  the  13th  of  August, 
1904,  less  than  fifty  years  old.  By  bis  death  science  lost  one 
of  itA  most  devoted  apostles  ;  France  one  of  its  noblest  reputa- 
tions ;  and  the  University  of  Toulouse  an  eminent  professor 
who  has  powerfully  contributed  to  spread  \t&  influence  and  its 
fame."  ^  

Brissaud*s  History  stops  with  the  end  of  the  Revolutionary 
period.  Any  one  who  has  studied  law  at  German  universities 
wilt  remember  that  in  the  courses  on  legal  history  the  principal 
stress  was  laid  upon  the  medieval  period,  and  the  lectures  bo- 
oame  progressively  more  meager  as  modern  times  were  ap- 
proached. The  explanation  was  sometimes  offered  that  recent 
history  ^ras  sufliciently  covered  by  the  lectures  upon  the  exists 
ing  law ;  which,  however,  was  by  no  means  the  case.  It  was 
simply  a  bad  tradition  which  had  taken  root  in  the  legal  cur. 
riculum,  most  easily  accounted  for  by  the  greater  difiioulty  of 
handling  the  unwieldy  ma.ss  of  modern  material. 

It  ifl  also  a  striking  fact  that  of  the  tliree  great  histories  of  the 

■  (SJgn«d)  Paal  Thomas,  Professor  of  Roman  Iaw  at  the  University  of 
Toulouae. 
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EnjEjlish  Law, —  PoIWk  and  Maitland,  Holdsworth,  and  Reeves^ 
—  the  firet  is  carried  unly  to  1272,  lliu  second  to  tbo  Middle 
Ages,  and  th«  third  to  the  reign  of  Elizatieth.  If  it  were  not  for 
tlie  rceoarches  of  the  Webbs  in  Local  Government,  we  should 
know  next  to  notlilng  of  some  of  the  most  significant  pliasea' 
of  the  judicial  history  of  England. 

But  a  Vrench  antlior  may  perhaps  justify  his  not  continuing 
a  history  of  public  law  through  the  nineteenth  century. 

A  superficial  observer  may  get  the  imiiression  that  Franco] 
during  the  pnst  century  underwent  more  frequent  and  radical 
changes  than  in  any  previous  century.     In  a  sense  this  is  true  : 
the  outward  form  of  government  was  overturned  repeatedly  ; 
republic  gave  way  to  monarchy,  and  vice  versa.     Aud  a  new 
form  of  government  regularly  brought^  in  addition  to  the  tran^j 
formed  executive,  very  important  changes  in  the  orgnnizatinnJ 
and  exercise  of  legislative  power.     From  the  purely  political 
point  of  view,  it  was  undoubtedly  an  unsetlle<l  and  restless 
period. 

But  if  we  look  at  public  law  from  a  juristic  point  of  view  the 
picture  is  very  diCTerent.  Oovernmenta  came  and  went,  very 
much  as  ministries  come  and  go  now,  without  disturbing  the 
even  course  of  French  administrative  processes;  the  details  of 
the  machinery  are  little  affected  by  ** overhead"  revolutions. 
All  that  is  characteristic  of  French  public  law  was  establii^hed 
before  the  Restoration  and  has  since  persisted.  Administrative 
centralization;  the  judicial  organization;  the  prefeotoral  sy»* 
tcm  ;  the  principle  that  to  act  is  the  function  of  one,  to  delib- 
erate and  to  judge  the  function  uf  a  body  ;  tlie  doetnue  of  the 
'*  contenticux,"  securing  a  quasi-judicial  control  of  administra- 
tive act«  ;  the  theory  of  political  acts  or  nets  of  state  ;  the 
organiKatiou  of  the  audit  of  accounts  ;  the  function  of  the  Coun- 
cil of  State  as  representing  the  expert  or  technical  and  legal 
side  of  government,  —  all  these  either  reach  back  into  the  old 
r^mo  or  are  the  products  of  Revolution  and  Empire. 

After  the  downfall  of  Napoleon  Fnince  ceased  to  originate 
and  the  legal  history  of  the  later  1800  s  is  hardly  of  comuiiind- 
ing  interest  to  foreign  nations.  During  a  great  imrtion  of  the 
past  centur}'.  however,  the  heritage  of  the  earlier  period  was 
the  model  which  not  only  all  the  Latin  uationst  but  also  the 
countries  of  the  nearer  Orient  and  the  German  States,  eagerly 
studied,  and  to  a  considerable  extent  copied  or  adapted  to  their 
conditions. 

England  and  the  United  States,  it  is  true,  did  not  fall  under 
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the  doininatioa  of  French  ideas.  The  tendency  to  systematize 
and  to  fonniilate  precise  logical  catt^gorieä  is  not  congenial  to 
the  Anglo-Saxon  politica]  or  legal  mind.  The  very  contrast, 
however,  between  the  French  and  our  method  of  treatment 
should  prove  instciictire  ;  and  it  would  be  strange  indeed  if 
the  enormous  masa  of  material  brought  together  by  Mr.  Briasaud 
did  not  carry  valuable  leaaona  to  English  and  American  students. 
When  we  remember  tliat  Norman  French  Iwrons  were  the 
founders  of  modern  English  institutions,  that  large  parts  of 
France  were  for  some  centurieä  united  to  the  English  crown, 
and  that  hence  tlie  two  countrieti  started  with  many  tradi- 
tions of  pubUc  law  in  common,  we  realize  how  interesting 
must  be  the  process  of  gnuliial  estrangement,  and  how  profit- 
.  «ble  for  us  to  be  able  to  trace  and  compare  the  history  of  the 
public  law  of  England  and  of  France.  The  king's  court,  and 
the  justices  ;  the  parliament  and  the  uxchequur;  the  sherifTs 
and  tha  bailiCFs  ;  the  assizes  and  the  juries  ;  chancellors,  writs, 
and  jurisdictions  —  these  aud  many  other  topics  appear  on  the 
scene,  under  almost  the  samu  familiar  terms,  ou  both  sides  of 
the  Channel,  in  the  Norman  period.  And  then  comes  the 
gradual  melting  away  of  common  features,  under  the  influence 
of  different  national  destinies,  into  a  new  and  composite  pic- 
ture ;  and  the  two  sides  of  the  Channel  present  two  bodies  of 
,  public  law  so  different  in  their  tjrpes  that  they  have  ever 
IsiDce  furnished  distinct  mmlcls  for  the  world's  study  and 
^adaptation.  Such  ia  one  of  the  chief  interests  which  this 
volume  has  for  the  student  of  British  and  American  law. 
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By  Harold  Dexter  Hazeltinb  * 

Jean  Brissaüd's  "Coum  d'histoire  a^nfirale  du  droit  Francis 
public  et  priv6,"  published  in  1904,  already  ranks  as  one  of  the 
masterpieces  of  Continental  legal  Hteraturc  It  not  only  con- 
solidates the  results  of  researches  by  Viollct,  Flach,  Luchaire, 
Ksmein,  Fustel  dc  Coulan^es,  and  other  scholars,  hut  it  also  sup- 
plements the  writings  of  these  historians  with  the  new  learning 
that  issued  from  Brissaud's  own  indefatigable  study  of  the  original 
sources  themselves.  Both  in  its  substantial  contribution  to 
knowledge  and  in  its  literarj-  charm  Brissaud's  great  work  will 
always  be  viewed  as  one  of  the  moat  remarkable  products  of  the 
new  historical  school. 

The  volume  devoted  to  the  hi9tor>'  of  French  Private  Law  has 
already  appeared  in  the  present  Continental  Legal  Historj'  Series. 
The  other  volume  — the  "Historj'  <>f  French  Public  Law"  — 13 
now  presented  to  students  of  Law  and  History  in  the  admirable 
English  form  so  diaracteristic  of  the  work  of  the  editors  and  trans- 
lators engaged  in  this  great  undertaking.  Although  a  complete 
view  of  French  legal  growth  can  only  be  obtained  by  reading  both 
of  these  volumes  together,  each  of  them  nevertheless  is  a  distinct 
and  separate  literarj-  work  and  may  be  studied  by  itself.  May 
many  a  atudcnt  tjike  the  present  volume  in  his  hands  and  read 
it  from  cover  to  cover  thoughtfully  and  eamestlj'  I 

The  book  has  les^son?  to  teach  ;  and  each  reader  will  best  learn 
them  for  himself.  While  it  is  therefore  no  part  of  the  province 
of  the  writer  of  these  introductorj*  paragraphs  to  draw  nttcnticm 
tn  these  lessons,  a  few  words  may  yet  be  said  as  to  the  mctho<is  of 
the  historian  and  the  general  contents  of  his  work. 

Brissaud's  methods  arc  those  of  a  trained  and  skillful  legal  his- 
torian of  the  present-day  scientific  school.  Master  of  his  materials, 
be  gives  us  not  only  detailed  information,  but  also  tlic  great  points 
in  the  Hfc-story  of  institutions  and  of  idea.-*.  Everywhere  he  seeks 
the  underlying  social,  economic,  and   political  causes  of  legal 

■RoadoT  in  Englüh  Xaw  in  Camliridge  Univorsity. 
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growth  itself.  Kverj-where  he  seeks  tlie  environment  wherein 
constitutinnal  institutions  and  jirinciples  have  their  origin  and 
their  growth,  their  decay,  or  their  continuance,  perhaps  in  altered 
form,  down  to  modern  times.  These  high  purposes  he  has  achieved 
hy  carefully  marking  off,  one  from  another,  distinct  stages  or 
epochs  of  development.  Ilis  present  treatise  is,  indeed,  a  notahle 
proof  of  the  fact  that  the  historian  of  public  law  must  distin- 
guish, more  carefully  perhaps  than  the  historian  of  private  taw, 
hetn'een  different  ages,  if  he  would  show  us  the  main  lines  of 
development.  In  each  one  of  the  great  periods  which  our  his- 
torian has  noted,  we  sec  the  whole  scheme  or  machinerT,'  of  goverri- 
ment,  central  and  local,  set  forth  in  succinct  and  systematic 
manner.  In  each  perio<l  we  not  only  behold  tlie  various  organs 
and  instruments  of  government,  but  we  are  privileged  to  observe 
these  organs  and  instninients  at  work,  and  to  make  acquaintance 
^ith  the  ideas  and  forces  that  create  and  propel  the  whole  govern- 
mental machinery.  Only  by  this  historical  method  are  we  en- 
abled to  witness,  for  example,  the  origin,  growth,  and  decay  of  the 
monarchical  principle,  and  to  lichold  the  progress  of  various  other 
principles  that  have  »hapcd  the  public  law  of  France  tliroughout 
the  long  centuries  of  ics  history. 

To  this  historical  method — this  tracing  the  whole  French  devel- 
opment by  periods — Bris-sand  has  added  the  comparative  method. 
Through  his  intimate  knowledge  of  the  growth  of  European  public 
law  as  a  whole,  he  has  been  able  to  show  us,  at  almost  every 
stage  of  the  French  history,  tlic  similarities  in  and  the  differences 
between  tlic  constitutional  institutions  and  notions  of  France 
and  those  of  (Germany,  Kngland,  Sweden,  and  other  countries. 
Thus  do  we  behold  the  French  constitution  in  its  setting  of  Euro- 
pean environment;  and  only  by  these  comparisons  does  the 
French  development  stand  out  clearly.  If  argument  were  needed 
to  prove  the  necessity  of  tijc  comparative  method  in  the  study  of 
legal  histor>",  Brissaud's  work  would  be  in  itself  sufficiently  con- 
vincing. His  gaae  is  directed  at  the  whole  of  Kurope  and  even 
beyoml  the  European  land.s,  for  he  draws  valuable  lessons  from 
comparison  of  French  with  American  and,  occasionally,  Oriental 
courses  of  development. 

Brissaud's  pages  constitute,  therefore,  much  more  than  a  hi^ 
tor>'  of  French  constitutional  government.  Ba-sing  his  work  upon 
«  firm  foundation  of  comparative  legal  history,  he  reaches  results 
as  to  the  fundamental  principles  of  state  growth  in  general  —  not 
onI>'  in  France,  but  in  all  the  States  of  Western  civilization. 
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Brissaud*»  results  nre  of  permanent  value  to  students  of  all  the 
cxjuntries  of  the  Western  worJd.for  he  has  grasped  this  truth,  and 
has  taught  us  to  see  it.  that  no  great  State  of  modem  times  has 
arisen  solely  on  its  own  territor>'  independently  of  and  unin- 
tiuenced  by  the  great  reulm  of  Western  institutions  and  ideas. 
Our  author's  grasp  nf  the  history  of  French  public  law  is  firm  and 
enlightening  for  the  ver\-  reason  tliat  he  has  adopted  no  narrow 
and  purely  French  point  of  view,  but  has  sur^•eyed  the  whole 
course  of  histor>'  in  all  of  Europe. 

Brissaud's  Introduction  is  a  valuable  contribution  to  compara- 
tive historical  jurisprudence.  Taking  the  origin  of  the  State  for 
his  topic,  he  makes  clear  to  us  how  political  societies  are  formed, 
developed,  reproduced,  and,  finally,  how  they  pass  away.  This 
introductory  chapter  is  an  illuminating  study  of  primitive  society 
in  general ;  and  it  places  us  in  just  the  right  intelleL*tual  atmos- 
phere to  understand  the  distinguie^hing  features  of  French  con- 
stitutional growth  outlined  in  the  main  purt  of  the  volume.  Bas- 
ing his  study  upon  this  sure  foundation,  Brissaud  then  follows  the 
fortunes  of  France,  in  their  constitutional  aspect,  through  the 
.Roman,  Frankish  or  Barbarian,  Feudal.  Moiiarcliical,  and  Revo- 
lutionär}' Epoch».  But  the  chronological  limits  uf  these  great 
epochs  are  not  drawn  in  any  arbitrary  way.  We  see  how  slowly 
and  gradually  the  French  State  has  passed  from  one  epoch  into 
another.  In  each  period  we  get  indications  of  the  approach  of 
the  next-  We  see  in  the  Franldah  period  the  beginnings  of  the 
feudal  ideas  and  institutions.  In  the  feudal  age  we  note  the 
approach  of  the  monarchy,  and  in  the  monarchical  age  itself  we 
observe  the  cause*  alrefldy  at  work  that  will  bring  about  the 
Revolution  and  the  constitution  of  modern  France. 

Brissaud  very  properly  makes  no  attempt  to  reconstruct  the 
law  and  institutions  of  the  Celts  who  in  remote  times  occupied 
the  territory'  of  mtiricm  France ;  for,  at  best,  such  reconstruction, 
owing  to  the  scantiness  of  really  tnistworthy  sources,  is  fraught 
with  many  perils.  An  additional  reason  for  passing  over  that  re- 
mote age  is  found  in  the  fact  that  not  one  of  the  institutions  of 
the  ancient  Celts  can  be  definitely  proved  to  have  survived  in 
later  times.  By  making  the  age  of  the  Romans  the  first  epoch 
in  his  historj*,  Bri.isau<i  places  his  work  upon  solid  ground ;  for 
it  was  the  conquest  an<l  rule  of  the  Romans  which  created  Gaul 
by  making  it  an  integral  part  of  the  Roman  world-state.  The 
fall  of  the  Western  empire  left  a  written  law  to  the  Gallo- Romans 
as  well  as  to  other  European  peoples. 
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A  new  periixi  began  with  the  inroads  nnci  settlements  of  the 
barbarian».  Various  kingdoms  nrosc,  most  important  of  alt  the 
Frankiah  monarchy.  The  Merovingiana  made  an  heroic  effort 
to  administer  the  governmental  maehinerj"  of  the  Unmans;  but 
that  elaborate  und  delicate  maehinerj'  proved  to  be  unworkable 
by  barbarian  hands,  and  ultimately  disappeared.  By  gifts  and 
favors  the  king  attached  to  himself  the  strong  militarj"  elasa. 
Although  the  king  claime<i  to  be  the  successor  of  tlic  Roman 
emperor,  his  position  in  the  State  acquired  more  and  more  a 
Germanic,  or  personal,  character.  He  possessed  the  legislative 
power,  but  his  direct  authority'  came  to  be  ver>-  materially  limited 
by  the  grant  of  judicial  and  fiscal  rights  to  great  landowners. 
Through  the  alliance  of  the  monarch  and  the  Church,  the  Church 
became  partly  dependent  upon  the  royal  power,  but  at  the  same 
time  gained  new  privileges  for  herself. 

With  the  decay  of  the  Merovingiiin  d\'naaty  and  the  rise  of  the 
Carolingian  house,  tlie  political  organism  was  consolidated  by  the 
growth  of  certain  institutions  which  marked  the  beginnings  of 
feudalism.  The  deiTritralizwtion  caused  inevitably  by  the  spread 
of  the  "beneficinni"  and  the  "commendatio"  led  to  tlie  reforms 
of  Charlemagne.  While  recognizing  and  even  sanctioning  these 
institutions,  Charlemagne  yet  reorganisHK)  the  administrative 
machinery*  of  the  State  with  the  object  of  maintaining  the  central 
authority.  Chief  among  his  judicial  reforms  was  the  establish- 
ment of  the  "missi  dominici."'  Although  ecclesia sties  1  jiirisdic- 
tion  spread,  the  great  king  was  still  able  to  maintain,  with  a  firm 
hand,  his  authority  over  the  Church. 

At  length  came  the  anarchy  of  the  tenth  and  eleventh  cen- 
turies. The  old  capitularies  and  the  "leges"  fell  into  disuse  and 
were  replaced,  not  by  new  legislation,  for  the  legislative  power 
was  not  exercised,  but  by  territorial  customs  ;  and  of  real  govern- 
ment there  was  little  or  nothing.  Out  of  these  conditions  feudal- 
ism took  firm  root  and  developed  rapidly.  The  royal  power  still 
existed,  but  seemed  to  grow  weaker  and  weaker ;  while  the  Church, 
on  the  other  hand,  steadily  increai^ed  in  power. 

This  period  of  anarchy  and  of  feudal  growth  was  followed,  in 
the  twelfth  and  thirteenth  centuries,  by  the  age  of  feudal  monarchy. 
The  kingship  grew  in  autlu.rity  and  position,  partly  owing  to  the 
rex-ival  of  Roman  Law,  which  modelled  the  rights  of  the  king  upon 
tlie  rights  of  the  Roman  emperor.  The  king  became  the  head  of 
the  feudal  hierarchy  and  his  organs  of  government  were  the  in- 
stitutioQS  furnished  by  feudalism  itself.    Deaumanoir  shows  us 
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dearly  that  the  hierarchy  of  feudalism  held  complete  control  of 
the  administration  of  justice.  The  doctrine  he  laid  down  at  the 
dose  of  the  thirteenth  centurj'  was  that  "all  secular  justice  in 
France  is  held  from  the  king  as  a  fief  or  an  'arri^re-fief.'"  That 
"all  justice  emanates  from  tlie  king"  became  the  established  doc- 
trine of  public  law.  With  the  rise  of  privileged  towns  a  new  ele- 
ment of  feudal  society  came  into  power,  an  element  that  was  at 
length  hrtmglit  under  the  protection  of  the  king.  So,  too,  in  this 
period  the  process  of  reannexing  the  great  fiefs  to  the  crown  was 
set  in  motion.  By  continuing  this  policy  down  to  the  ver>'  end 
of  the  "Ancicii  Regime"  the  kings  at  last  reestablished  the  terri- 
torial sovereignty  of  France.  The  twelfth  century  witnessed  a 
revival  of  the  exercise  of  legislative  power  by  the  crown ;  and  in 
the  thirteenth  century  this  power  was  in  full  working  vigor  in  all 
territories  subject  to  the  king.  The  growth  of  royal  power  was 
also  manifest  in  changes  that  took  place  in  administrative  and 
judicial  institutions.  Feudal  courts  either  disappeared  or  exi.sted 
as  tribunal.^;  of  the  royal  authority.  Hoyal  officials  everj-where 
rose  to  power. 

Then  came  the  age  of  limited  monarchy  —  the  fourteenth  and 
fifteenth  centuries.  Tlic  direct  exercise  of  the  royal  power  was 
the  object  of  new  institutions,  administrative  and  judicial,  lliat 
now  came  into  being.  Even  the  old  fcmlul  institutions  were  shaped 
in  harmony  with  crown  policj*.  The  old  "  curia  regis"  disappeared. 
In  its  place  came  the  "[>arlement."  a  judicial  body,  and  the  "con- 
scil  du  roi."  a  royal  administrative  council  of  non-feudal  diaracter. 
So  too,  at  the  beginning  of  the  fourteenth  century,  arose  the 
States-General  ("etats  g6n€raux")  and  the  various  provincial 
estates.  A  royal  anny  was  organized.  Universal  taxation  by 
the  crown  became  perhaps  the  most  characteristic  feature  of  the 
period. 

In  the  period  of  absolute  monarchy  —  from  tlie  sixteenth  cen- 
tury to  the  Revolution  —  tlie  essential  principles  of  the  old 
French  public  law  were  developed  and  defined.  At  length  fol- 
lowed the  Revolution  itself.  France  became  a  constitutional 
coujito-  Fixed  and  definite  laws  guaranteed  the  liberties  of.man. 
The  written  constitution  could  not  be  touched  by  the  ordinary 
legislative  power  in  the  State. 

IIow  wonderfully  illuminating  to  all  constitutional  students  is 
this  long  storj'  of  government  in  France  I  And  how  masterfully 
Brissaud  leads  us  on  from  one  age  to  another,  from  one  point  to 
another !    Even  the  details  are  enlightening  when  set  forth  for 
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US  by  the  ^rciit  historian  whn  views  them  but  as  parts  of  a  living 
political  organism  !  ("onsider,  for  instance,  the  («re  with  whieh 
he  has  studied  the  origins  and  growth  of  fcudali.tm  from  the  point 
of  view  of  piihlie  law.  In  all  its  manifold  workings  we  sec  the 
feudal  principle  altering  the  whole  character  of  governmental  in- 
stitutionit,  both  central  and  local.  Stubbs,  after  all  his  many 
yean  of  labi>r  among  the  mwlicval  materials,  did  not  sec  clearly 
the  full  influence  of  the  feudal  principle  in  the  making  of  the 
English  constitution.  If  to-day  wc  can  trace  more  accurately 
the  history  of  the  English  Curia  Regis  and  of  all  tlie  central  in- 
stitutions that  grew  out  of  it,  it  is  because  wc  have  learned,  through 
the  studies  of  Round  and  other  present-day  medie\*alists,  that 
the  Curia  Regis  of  Norman  times  was  a  strictly  feudal  institu- 
tion, and  not  a  mere  continuation  of  the  old  Anglo-iiaxon 
witan. 

Brissaud's  study  of  the  feudal  constitution  of  France  will  stilt 
further  instruct  English  and  American  scholars  and  will  unques- 
tionably show  them  the  way  to  a  deeper  appreciation  of  the  nature 
and  scope  of  feudalism  as  a  system  of  English  public  law.  The 
Anglo-American  school  of  legal  historians  has  pretty  thoroughly 
mastered  feudalism  as  a  system  of  land  law,  the  basis  of  modem 
English  real  property  law.  Still  further  work  should  now  be  de- 
voted to  the  study  of  feudalism  in  its  constitutional  a^pet-t.  Eng- 
lish  medieval  public  law  was  undoubtedly  influenced  by  forces 
other  than  feudalism ;  but  the  feudal  principle  »haptxl  constitu- 
tional institutions  and  rules  to  an  extent  not  yet  fully  understood. 

Brissaud's  work  is,  then,  a  history-  of  constitutional  institutions 
and  of  tlie  material  and  intellectual  forces  that  shaped  and  worked 
those  institutions.  The  historian's  gaze  is  ever  upon  the  ÜAnng 
political  or^nism  of  the  State  as  it  grew  from  age  to  age  in  tta 
en\ironment  of  Western  civilization.  He  makes  us  actually  see 
the  growing  fabric  of  the  State  in  France,  because  he  makes  us 
see  also  the  social,  economic,  and  ecclesiastical  factors  that  en- 
veloped and  influenced  the  life  of  the  State.  It  is  by  reason  of 
this  broad  viewpoint,  this  consideration  of  the  historj'  of  Europe 
in  all  its  main  aspects,  tliat  Brissaud's  work  will  ever  be  prized 
by  students  of  the  constitution  and  law  of  European  countries 
outside  France  herself.  It  is  by  reason  of  this  bruud  viewpoint 
that  students  of  the  history  of  private  law  and  of  social  and 
economic  conditions  mil  also  seek  light  und  guidance  in  a  work 
that  professes  to  deal  only  with  tlie  history  of  public  law. 
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It  is  not  inherently  impossible  for  abstract  political  speculation 
to  produce  an  ideally  perfect  system  of  political  organization,  — 
one  whicli,  under  ideal  objective  conditions,  will  be  Üie  best  when 
judged  from  the  point  of  view  of  the  conception  which  is  framed 
as  to  man's  hij^hest  good.  It  is  now  recognized,  however,  tliat  it 
is  futile  to  attempt  to  construct  a  polity  which  will  be  the  best 
for  all  peoples  irrespective  of  their  special  racial  characteristics, 
and  their  intellectual,  moral,  and  industrial  development,  and 
without  r«]iard  to  their  (feographical  position.  Thus  it  is  seen 
that  it  has  not  been  a  matter  of  historical  accident  or  of  misdirected 
effort  that  each  nation  in  the  working  out  of  its  own  political 
destiny  has  constructed  for  itself  its  ovn\  peculiar  governmental 
structure,  and  developed  its  own  special  rules  and  principles  in 
accordance  with  which  this  machinery  is  operated. 

This  principle  as  to  the  relativity  of  political  institutions  is, 
however,  not  to  be  taken  as  indicating  that  political  evolution 
I  should  be  an  unplanned  development,  a  gniwth  undirected  by 
ideals  conscious  in  the  minds  of  those  in  authority.  Nor  does  it 
mean  that  nations  should  refrain  from  borrowing  political  methods 
from  one  another.  It  does  declare,  however,  that  only  those 
foreign  methods  can  be  safely  introduced  which  comport  with  the 
special  conditions  to  which  they  are  to  be  applied,  and  that  when 
an  institution  is  taken  from  another  country  all  that  is  c<.)l laterally 
implied  in  that  institution,  the  understandings  as  well  as  the 
explicit  provisions,  should  also  be  accepted.  It  is  not  surprising, 
therefore,  tliat  parliamentary  methods  have  not  worked  in  tlie 
same  manner  or  as  successfully  in  European  countries  as  in  tlie 
country  from  whicli  tliey  were  borrowed,  when  it  is  seen  tliat  tl»e 
borrowing  countries  have  not  accepted,  or  at  least  have  not  been 
able  to  provide,  the  political  conditions  and  legislative  rules  which 
are  essential  to  the  effective  operation  of  cabinet  government. 

■FraraHsor  of  Politieal  Sdonoo  in  Johns  Mopkitu»  Umversity ;  former 
nvwdont  of  the  American  Politioal  Science  Aftsooiation. 
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To  us  in  AinericH  the  chief  interest  in  the  histnri.'  of  the  politieal 
institutions  which  is  traced  in  the  present  volume  must  couäst 
in  the  picture  whicli  is  presentetl  of  the  eiforts  of  a  great  people, 
extending  ihrnugh  a  long  period  of  time,  to  create  and  maintain 
what,  in  the  stricter  sense  of  the  term,  may  be  held  to  be  a  con- 
stitutional government.  And,  especially,  our  interest  will  be  to 
disrt>ver  in  how  far  tlic  constitutional  eonceptions  which  have 
been  evolved  approximate  to  those  of  our  own. 

In  the  broadest  sense  of  the  word  every  [lolitically  organized 
society  bos  a  constitution  which,  written  or  unwTitten,  determines 
the  political  instrumentalities  which  shall  exist  and  the  powem 
which  shall  be  assigned  to  them.  In  a  narrower  sense  of  the  word, 
however,  a  State  is  said  to  be  constiiutioiialiy  organized  only 
when  those  who  possess  and  exercise  political  authority  have  their 
competencies  more  or  less  preci^-ly  defined,  and  when  orderly 
means  exist  for  holding  these  functionaries  [xtlitically  and  legally 
responsible  for  the  use  or  misuse  of  their  powers.  This  political 
responsibility  means  that  the  governed,  or  at  least  a  considerable 
portion  of  them,  have  the  legal  [power  through  the  suffrage  or 
otherwise  to  determine  the  form  of  government  which  shall  exist, 
and  the  persons  who  shall  administer  it.  The  delimitation  of  eon- 
ätitulional  powers  aiul  the  enforcement  of  legal  responsibilitj'  of 
public  officials  for  all  acts  done  under  color  of  public  authority 
signifies  that  the  citi7cn  body  is  protected  against  opprc-ssion  byj 
the  government  and  that  its  members  are  guaranteed  tlie  pos 
sion  and  exercise  of  those  rights  of  life,  liberty,  and  property 
which  the  private  law  recognizes. 

Within  the  bnuul  field  of  constitutional  government  thus 
defined  opp<trtunity  exists  for  a  great  variety  of  governmental 
structures  and  of  political  practices.  Some  of  these  differences 
ore  so  important  as  to  mark  off  governments  into  definite  siwraes. 
In  Prussia,  Italy,  Austria,  Hungary,  and  Belgium,  not  to  mention 
other  states,  there  exists  what  is  knoft-n  as  constitutional  mon- 
archy,' and  Turkey  and  Russia  arc  less  developed  examples  of  the 
same  tyj>e.  Here,  representative  assemblies  exist  and  participate 
in  the  enactment  of  laws,  hut  their  legislative  powers  are  neither 
original  not  dedsive.  The  law-making  power  is  held  to  be  vested 
in  the  monarch.  He  it  b  whose  will  gi\*es  legal  force  to  all  enact- 
ments.   In  other  words,  tiie  cliambers,  whether  popular  or  aristo- 


■Ttiprtt'nnunRnipircrxhihitaoftrtauiesMDtia]  features  of  constitutional 
monarchy,  tho  "  Buiidearatli "  pon willing  the  «baractoriiitic  fuaotioos  of 
a  constilutiuDai  ruler. 
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cratlc.  are  deemetl  to  participate  m  determining  the  cnntent  of 
the  laws  but  not  ia  giving  to  them  legal  force.  Furthermore,  in 
conformity  with  the  genera)  principle  tlmt  al]  politicul  authority 
springs  from  the  monarch,  the  doctrine  la  held  that  such  limits 
upon  the  royal  power  an  exist  are  founded  upon  royal  grant  and 
arc,  therefore,  only  formal  in  character,  and,  in  theory  at  least, 
subject  to  alteration  or  abrogation  at  the  wUI  of  the  reigning 
sovereign.  This  means,  of  course,  that  the  written  constitutions, 
whatever  may  have  been  the  historical  circumstances  attending 
tlieir  CTeation,  are,  in  tlie  eyes  of  tlie  law  and  of  constitutional 
tlieory,  octroyed  rather  than  established  by  tlie  people  who,  in  fact, 
have  forced  their  promulgation. 

It  is  clear  that  while  such  a  Minccption  uf  constitutional  mon- 
ardiy  as  this  exists,  true  parliamentary  government,  sudi  as 
obtains  in  England,  cannot  develop.  There,  monarcliy  lias  not 
b««n  abolished,  but  its  fundamental  ba^Ls  has  been  changed  and 
the  European  conception  definitely  abandoned.  Since  1G88  the 
monarchy  is  conceded  to  be  a  parliamentary  one.  Certain  pr^ 
rogative  powers  are  still  recognized  as  inhering  and  haWng  their 
original  source  in  tlie  crown,  but  these  are  not  such  as  to  give  the 
king,  in  fact  or  potentially,  controlling  authority.  Such  rights 
as  the  other  organs  of  government  possess,  even  if  originally 
obtained  by  royal  grant,  arc  held  to  have  b<ü>n  absolutely  alienau»! 
by  the  King,  and  their  basis  found  henceforth  in  the  consent  of  the 
people.  The  King  reigns  but  no  longer  governs.  As  Lowell  bas 
so  strikingly  cx|>res.sod  it,  the  English  King  no  longer  furnislies  the 
motive  power  of  the  ship  of  state,  and  is  but  the  spar  upon  which 
the  parliamentary  sails  arc  bent. 

In  Switzerland,  aside  from  its  federal  form  and  the  democratic 
institutions  of  the  initiative,  the  referendum,  and.  in  several  of 
Its  cantons,  the  "Landesgemeindc."  a  unique  form  of  govern- 
mental control  has  been  developc<l.  Monarchy  does  not  exist, 
Dor,  in  its  place,  is  there  a  president  or  other  executive  organ 
which  exercises  powers  similar  to  those  of  the  constitutional 
monarch.  The  legislative  body  has  retained  for  itself  executive 
as  well  as  legislative  control.  The  executive  board,  whose  cliair- 
man  has  the  title  of  President  of  the  Swiss  Republic,  acts  only  as 
an  administrative  and  executive  board  to  carry  out  the  com- 
mands of  its  superior,  the  National  Assembly.  Having  no  con- 
siderable discretionary  powers  of  its  own,  it  is  not  a  political  body 
in  the  sense  that  its  personnel  is  determined  by  partizan  con- 
siderations or  by  political  majorities  in  the  As.sembly. 
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In  tbe  United  States'  the  oomtiCutional  doctrine  that  no 
political  oi^aii  possesses  inherent  powers  is  fundamental.  The 
executive  as  well  as  tbe  judicial  and  legislative  branches  of  govern- 
ment derive  th«r  i>owers  from  the  same  sdurcc  —  the  people. 
Political  authority  comes  from  below  and  not  from  above.  We 
have  seen  fit,  moreover,  to  separate  the  executive  and  legislative 
branches  of  our  government,  and,  in  a  ver>'  large  measure,  to 
render  them  in  their  operations  independent  of  one  another. 
Also  we  have  dixided  our  Congress  into  two  branches  of  prac- 
tically coordinate  powers.  In  practice,  especially  during  recent 
years,  the  President  has  used  the  powers  which  the  Constitution 
gives  to  him,  and  his  portion  as  the  representative  of  the  w])r>le 
people  rather  than  of  a  smaller  constituency,  to  exerdse  an  increas- 
ing rfc /octo  control  over  the  le^ative  branch;  but  it  is  not  pos- 
sible, under  our  present  constitutional  arrangements,  for  a  form 
of  parliamentary  government  to  develop  similar  to  that  which 
exists  in  Great  Britain. 

Leaving  aside,  however,  political  practice  and  reverting  to  con- 
stitutional theorj-,  that  which  essentially  distinguishes  the  Ameri- 
can constitutional  system  —  aside  from  its  federal  form  —  is  that 
the  legal  omnipotence  of  the  legislature  is  denied,  and  the  courts 
given  the  power,  which  they  habitually  exercise,  to  refuse  recog- 
nition to  such  legislative  acts  as,  in  their  opinion,  contravene  the 
provision»  of  tbe  written  Constitution. 

In  the  present  volume  Professor  Brissaud  has  traced,  with  a 
wealth  uf  detaU  and  learning,  the  historical  development  of  French 
political  institutions  until  the  time  when  France  may  be  said  to 
have  succeeded  in  definitely  establishing  a  constitutional  govern- 
ment in  the  sense  in  which  we  have  been  using  the  term.  For 
more  than  a  hundred  years,  with  but  brief  interruptions,  she  has 
been  governed  under  constitutions  which  have  contained  the 
e-xplicit  afiirmance  of  "national  sovereignty"  —  that  all  pohtical 
powers  spring  from  the  people.  Monarchy  has  been  abolished 
and,  in  its  place,  a  presidency  established  and  parliamentary  in- 
stitutions introduced.  But,  upon  the  one  hand,  the  President  has 
not  been  granted  powers  at  all  comparable  with  those  possessed 
by  our  chief  executive  ;  and,  upon  the  other  band,  tlie  legislative 
chambers  have  not  been  witling,  as  the  English  House  of  Commons 
has  been,  to  grant  to  their  cabinets  those  controlling  powers  which 
are  essential  to  the  effective  worldng  of  the  true  cabinet  or  par- 
liameutar>'  system  of  government. 

'  I  shall  hcrre  speak  only  of  the  nutionAl  government. 
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France  has  a  written  cnnstitution,  indeed,  she  has  had  many 
of  them,  but  she  ha»  not  deemed  it  expedient  to  grant  to  her 
courts  the  final  constitutional  interpretative  power,  and  the 
authority  to  deelare  void  of  legal  force  legislative  acts  which  are 
not  warranted  by  the  fundamental  in-itrunieiit  of  govenmient. 
Furthermore,  the  French  have  so  interpreted  the  principle  of  the 
"separation  of  powers"  as  to  deny  to  the  ordinary  courts  compe- 
tency tu  pass  upon  many  questions  of  administrative  authority 
which,  according  to  the  practice  of  England  and  the  United  States, 
arc  matters  for  ordinary  judicial  cognizance.  Instead,  there  has 
been  created  a  system  of  «duiiiiistrative  tribunals  and  courts  of 
con6ipt  for  the  determination  of  these  questions.  This  practice 
is  in  harmony  with  the  highly  integrated  and  independent  ndimnis- 
trative  sy.'^tcm  wliieli  France  developwl  before  tlie  Rcvalutioii  and 
which  Napoleon  perfected. 

It  is  ck-ar  that  where  then?  exist»  no  written  constitution  and 
the  legal  omnipotence  of  the  legislative  body  is  recognized,  as  in 
Kngland  ;  or  where,  as  in  France,  a  written  instrument  of  govern- 
ment has  been  adopted,  but  with  the  final  power  of  interpreting  it 
placed  in  the  hands  of  the  legislature,  —  the  indtxidual  has  not 
that  secure  possession  of  constitutional  rights  which  he  has  in  the 
I'nited  States.  The  term  "unconstitutional  law"  is  not  unknown 
to  Kn^ish  and  French  jurisprudence,  but  it  must  have  a  meaning 
in  those  countries  different  from  that  which  it  has  in  the  United 
States.  That  the  French  conception  of  the  distinction  between 
con.stitutional  and  ordinarj'  laws  is  not  a  satisfactxiry  one  is  made 
evident  by  such  studies  as  those  of  Gajac  and  Santoni  each  bear- 
ing the  title  "  I)e  la  distinction  des  lois  constitutionelles  et  des 
lois  ordinaircs,"  the  former  published  in  IflOIi  and  the  latter  in 
ISlii.  It  is  interesting  to  note,  also,  that  just  at  the  time  when 
the  American  people  .seem  to  be  becoming  im[Mitient  of  the  re- 
straints upon  legislative  power  which  their  conception  of  consti- 
tutional law  imposes,  these  writers  urge  that  means  be  adopted  in 
Fnince  for  guaranteeing  the  supremacj'  of  constitutional  provisions 
over  ordinary  statutory  enactments. 

It  is  not  until  we  are  fully  halfway  through  Brissaud's  volume 
that  we  meet  the  term  "constitution"  in  its  modern  sense,  and  it 
is  not  until  then  that  the  question  is  raise<l  as  to  the  existence  of 
constitutional  limitations  upon  the  powers  of  the  monarch  in 
favor  of  the  liberties  of  the  individual.  Before  this  the  course  of 
development  of  the  controlling  power  which  has  been  traced  has 
been  an  almost  uninterrupted  one  towartjs  autocracy.    Step  by 
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step  the  absolute  sovereignty  of  the  kinR  extends  over  the  whole 
domain  of  France.  One  by  one  the  opposing  powers  iti  the  realm 
are  overcome  until,  in  the  time  of  Louis  the  Fourteenth,  the  praud 
boost  of  that  monarch  that  in  his  perstin  all  the  authority  of  the 
State  is  incarnate,  is  justiGed  by  accepted  constitutional  theory. 
But  neither  theory  nor  fact  support  the  doctrine  tliat  the  |>eople 
of  ]->u[)ce  are  suhjei.'t  to  a  despotism  in  which  the  caprice  of  the 
monarch  serves  as  law.  All  writers  and  statesmen  are  aj^rced 
that  there  exist  "fundamental  law.s"  such  n»,  for  example,  the 
rules  of  succession  to  the  thrfine,  the  liberties  of  the  (jallioan 
Church,  and  many  otJiers,  which  cniitn)l  tlic  exercise  of  royal 
power ;  and  from  llie  jurisprudence  of  natural  law  jiriiiciplcs.  both 
of  justice  and  of  exi>edieney,  are  dcrivwl,  the  contnillirig  force  of 
which,  it  is  declared,  should  Ih"  recognized  by  the  King  and  his 
agents.  I.iberalists  and  absolutists  differ  only  as  to  the  number 
and  character  of  these  fundamental  laws.  Furthermore,  it  may 
be  observed,  in  practice  there  had  not  developed,  even  during  the 
time  of  the  Grand  Monarch,  that  habit  of  obedience  of  adminis- 
trative agents  to  tJie  commands  of  their  oflSeial  superiors  which, 
in  the  present,  makes  [jossible  effective  centralized  control.  It 
may  also  be  added  that  the  li^islative  activity  of  the  State  in  the 
field  of  private  law  which  has  characterized  more  mmleni  times 
had  not  then  arisen,  and,  as  a  result,  compamtively  little  attempt 
woa  made  to  exert  the  plenitude  of  centralized  power  for  tlie 
arbitrarj'  alteration  of  the  laws  by  which  tlie  ordinary  relations 
and  transactions  of  private  life  were  regulated. 

It  still  remained  true,  however,  that  the  citizen  body  as  a  whole 
was  witiiout  any  right  to  participate  in  the  administration  of  its 
own  gttvcrnment.  or  directly  to  exercise  any  influence  upon  its 
policies ;  and  that,  individually,  each  citixen  held  his  rights  of 
life,  litterty,  and  pn>|>crty  ujkiu  an  insecure  tenure.  /V  single 
[wragraph  quoted  from  Brissaud  descTibtng  the  status  of  private 
rights  prior  to  the  Revolution  will  sufficiently  indicate  this. 

"  Individual  liberty  had  no  guarantees  against  arbitrary  war- 
rant* of  imprisonment  ('lettres  dc  cachet'),  arbitrary  arrests, 
justice  by  commissioners,  or  accusations  for  '  l&se  majest^.'  There 
was  nothing  which  re<«llc<i  the  inviolability  of  the  domicile  of 
the  Knglish  law.  Frivatc  property  was  no  more  sheltered  than 
the  individual  from  arbitrary  measures;  general  Cimfiscalion,  ex- 
propriation «ithout  indemnity,  excessive  taxe-S,  and  dues  de- 
manded by  the  King  in  pursuance  of  his  right  of  eminent  domain. 
Nor  did  anything  guarantee  to  indiWduals  respect  for  their  mutual 
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engagements.  In  maintaininf;  that  the  Küi^  litrl  no  right  to  take 
the  property  of  otliers  or  to  violate  private  ajtreemciils,  BoJin 
invoked  natural  law  ;  but  the  po»tive  lcKi»tation  did  not  afford  in 
a  like  case  any  mean»  of  <1efcn$e  to  suhjectii  afj;ain!tt  the  Kiu^. 
Freedom  of  labor,  of  commerce,  ami  of  industry  existed  only  im- 
perfectly :  it  was  »Iiac'kled  by  a  multitude  of  reguUtions.  liberty 
of  conscience  was  nnkTnown,  state  religion,  persecution  of  non- 
confonnists,  tutelage  of  the  (lallican  Church  in  such  a  manner 
B8  to  tTBJisform  the  parisli  prie.sts  into  administrative  agents; 
tliHt  was  tlie  '  Aucien  R&gime.'  In  the  place  of  liberty  of  the  press, 
llic  'Aiicien  liegioie'  diti  not  cease  to  push  to  excess  a  system  at 
once  preventive  and  repressi\'e ;  pre\iou3  authorization  was  re- 
quired to  publish  every  writing,  a  censorship  was  exercised  by  the 
I'arlianient,  the  Sorbonne,  the  clergy,  and  the  Council  of  States, 
and  hea>-y  penalties  impoi^ed  against  libels.  The  violation  of  the 
secrecj'  of  correspondence  had  alwa,\'s  existed  since  the  establish- 
ment of  the  postal  service.  And.  naturally,  the  '  Ancien  Regime' 
did  not  recogniite  the  right  of  association,  of  assembly,  the  liberty 
of  instruction,  etc." 

No  one  who  is  interested  in  the  history  of  human  liberty,  or  in 
the  institutional  de\elopment  of  a  great  people,  can  fail  to  find 
absorbing  interest  in  the  description  which  our  author  gives  of  the 
development  of  the  powers  of  the  States-General,  and  of  the 
Parliaments  prior  to  the  Revolution  ;  nor  read,  without  gainmg  a 
better  comprehension  of  the  meaning  of  civil  and  political  liberty, 
the  account  given  of  tlie  constitutional  theories  prupounded  and 
the  successive  popular  rights  asserted  dmring  the  progress  of  that 
great  drama  which  closed  the  eighteenth  centur\'  and  ushered  in 
tlie  regime  of  political  liberty,  —  a  liberty  which,  with  some  brief 
interruptions,  the  French  have  enjoyed  to  the  present  day. 

In  no  other  work  available  in  English  is  there  to  be  found  an 
account  comparable  in  learning  to  that  which  Brissaud  has  given 
us  of  the  steps  by  which,  from  the  earliest  times,  the  political  in- 
stitutions of  France  have  come  into  being  and  developed  until  the 
present  constitutional  period  is  reached.  Here  is  set  forth  in 
detail  in  tlieir  processes  of  liisturical  growtli  all  tlie  many  adminis- 
trative agencies,  central  and  local,  which  tlie  French  people  have 
created  for  the  performance  of  the  tasks  which  political  life  imposes. 
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"  R.  Quest,  hist."  —  "  Revu«  des  Questions  historiques,"  I8'I6  et  *eq. 
"  R.  U."  -  R©A-uo  hintorique."  6.  Mowid,  18713  ei  s«o, 
"  R.  crit.  d'HiBt."  =  ■•  Revue  critiquod'HisUiir«  et  de  Utit^raluro." 
"  R.  U.  D."  -  "Revue  Uistöriquo  de   Droit   Fnmcaiii  et  Etran^or." 

"  R,  L."  -  "  Revue  de  1>]tislation  ancienne  et  moderne."  lK7(>-77, 

"  R.  a."  "  "  Revue  tfÖnÄrale  du  Droit,"  1877. 

Jichmidt.  "  Ans."  -  Schmidt.  "  Oe8el7.o  der  Aneelaachnen,"  2d  ed.,  1868. 

Sckoejiflin  •>  tSekoepßtn,  "  Aisatta  diplomatica,"  1772-7.*i. 

Sagnac  -  Sagnac,  '*Im  LßgisUlion  Civile  de  la  R^volulioD  Fronvais«," 

1808. 
Ij.  S.  -  Bcriptore«. 

"  T.  A.  C-"  -  "  Tr<5s  Ancicnne  Coutumo." 
D.  VaigMtt«  -  "  Histoire  ip'n^rale  de  T^rfineuodoc,"  by  D«m  Ct.  Devie  and 

D.  Vaüt*eU«t.  ed.  Pnwjf.  1K74. 
Vortit  -  Varin,  "  Archiveti  l^gislalive»  de  I»  Villo  de  Reima."  1840. 
"V.  O."  -  WmU.  "Deuiarhe  VerfaHsutij^wpüchic.ht'e."  I  and  III,  3d  ed., 

1R80-82;  Ill-Vl.  2d  ed..  ISSii  9(i;  Vll-Vlll.  lat  ed.,  1878. 
"Z.  K.  G."  -  "ZeitBclirift  für  Be^chiohtlit-he  Reohtswissenseliafl."  1815 

U>  1850;  "Zeitiwhrift  für  RwhtniffsrhiphLe."  1802-7S. 
"Z.  S.  S."  -  "Zeitgehrift  der  Kavignv-Sl iflung  für  Reehtsgesc hiebt*,*' 

nrom  1880. 
"  Z.  V.  R."  *  "  Zeitschrift  für  vergleichende  Rechtwissenschuft,"  1S83. 

Treatises  sueb  os  those  by  Stobbe.  Perlüe,  Gls«mn.  R>ll»ek  and  Mait- 
liUld.  etc.,  which  are  given  in  the  Ooueral  Rt-foreneo  Lint,  ante.  p.  Iv, 
are  olt4.>d  by  the  name«  of  their  authors,  followed  by  numerals.  For 
vxHinple,  .Stobbe;  PertUe;  etc. 

The  Roman  numerals  foUowine  the  cttuliun  eenerally  indieato  the  vol- 
ume, the  .\rabic  the  pace.  This  is  not  invariable,  however,  as  L6tj*el  100 
rnMns  rule  100 of  Lovsel's  "  Institutes Coutumi^rea."  and  '■I^rix,  A.C.," 
100.  means  article  1Ö0  of  the  "  Ancienne  Coutume  de  Paris,"  and  in  the 
Customs  tiie  Arabic  numeral  always  refer«  to  the  article.  By  rcferröiS 
to  the  works  cited  or  the  Tleference  List  thii  distiaolion  as  to  the 
BUmerBla  may  readily  be  ascertained.  \ 
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I.  GE.MERAL  Observations' 

§  1.  Sodflty  and  State.  —  When  we  speak  of  stycieh-  we  mean 
a  group  of  men  at-ling  collectively  in  a  common  interest.     This 

'  BntLioaRAPRT:  A.  ComW,  "Sociologie,"  IR45;  H.  Spmcrr,  "Introd. 
k  la  «cieiK«  »oeiale";  "lYineipe*  de  sotrioloirie";  B'ti/eliot,  "Lois  wienti- 
flques  do  dÄvi>loppement  d<w  nations."  1873;  .SrAafljBe, '"Bau  ii.  Lebend. 
■ozialeD  Kowpers,"  1874  ;  (i.  l.t  Bim,  "  i»iii  pnyoholcjitiqiii's  de  l'Ävolution 
dMpeuplc«,"  ISX2;  Ditrkheim.  "Ixs  ^^fi;lt^.1  de  la  m^thodc  socio  loiri  que." 
1802;  Division  du  travail  norial,"  I.S|)ti;  Hnurtou,  "lio.  nrjentv^  Rivnale 
tradttioniielli*,"  IR90;  tt'onna,  "OrKatiisiiie  d  noeifitfi,"  189.">;  V'lywr».  "L* 
wietkoe  Bocialfi  d'aprfrs  W  priacipfs  dt*  Lo  Play,"  18(>7:  Labriola,  "Bssal 
Bur  la  ponoepiion  matJ'rialist*'  df>  I'histoire."  I.S97;  E.  Ferri.  "Socialism« 
«t  fwieat«  jKMiiiivf,"  IK97:  Gt'tdintjg,  "PrincipoH  dt«  »opiologie,"  1897; 
Perricr,  "  L«a  colonios  animales"  ("  ft.  enevcl,,"  24  uvril  18!)7) ;  Bapinai, 
"Jjm  aooiot^.-!  animale.«*."'  1885;  itotcher.  "Politik."  ISOO:  ""•■ 
Knoyolop,."  «ee  "Ktat";  Or(nwJo,  "Dirilto  wwtitujiioua]«,"  1894. 
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(■oöptration  may  he  momentary  or  lasting,  voluntary  or  forced. 
imposed  by  n  higher  autliority  or  spontaneously  resulting  fnim 
pres.<dng  nece.ssity.  In  any  case,  coUuhoration  cannot  take  platv 
without  a  certain  amount  of  organ i station,  honevcr  rudimentary 
it  may  be  conceived  ;  in  order  to  secure  concert  of  action,  it  is 
indispensable  that  tlicre  should  be  understanding  and  diNcipline, 
and  that  eucli  one  should  perform  his  task  and  tie  able  to  depend 
on  the  others  to  do  theirs.  Nearly  everjTvhere  a  coerdvc  appara- 
tus or  government  has  been  established  in  order  to  assure  co- 
operative organization,  for  the  ndvantnges  which  it  offers  are  so 
great  that  men  have  not  consiilered  that  they  were  pajing  too 
mucli  when  tlicy  have  given  tJietr  independence  in  exchange  for 
these  advantages. 

It  is  this  coercive  apparatus,  this  organ  by  means  of  which 
collective  action  is  carried  out,  tJiat  is  called  tlic  State  or  Govern- 
ment; but  the  function  whidi  tiii.s  organ  fulfils  Ls  also  designated 
by  the  name  State.  In  tins  secxnid  sense,  the  State  is  the  society 
consiilercil  in  its  political  function,  lliis  function  cannot  be 
precisely  defined,  for  it  has  varied  ami  still  varies  among  different 
societies,  and  at  different  epixilis.  The  jurist  may  attempt  to  give 
us  a  deSnition  at  some  particular  time,  in  order  to  construct  a 
lexical  system  of  public  law,  The  bistonau  caiuiot  do  tliis, 
because  he  does  not  see  institutions  in  a  fixed  state,  but  in  process 
of  evolution.  Tlie  poüticjil  function  has  its  evolutionary  "  pro- 
cessus "  just  as  Ü1C  family  or  projwrty  has,  Tlierc  are  societies 
in  which  colli-ctivc  action  w«iirs  only  intermittently,  and  where  it 
amounts  to  very  little,  being  merely  a  strudle  against  enemies 
from  without,  and  a  ver>'  crude  internal  organization,  for  tlie  pur- 
pose of  attack  or  for  defence.  The  State  in  primitive  societies 
often  takes  no  interest  in  justice  and  law ;  it  is  no  more  a  creation 
of  reason  tlian  were  the  primitive  gf>ds,  brutal  forces  of  nature; 
but  like  these,  it  develops  into  one.  Elsewhere,  on  the  other 
band,  the  action  of  the  State  is  verj'  far-reaching;  it  regulates 
private  life,  directs  industrj',  and  presides  over  religion ;  it  is  at 
one  and  the  same  time  a  church  and  an  industrial  or  agricultural 
organization.  The  political  function  of  society  has  a  marked 
tendency  to  develop,  but  at  the  same  time  the  division  of  labor 
introduces  into  it  departments  which  are  distinct  and  almost  io- 
depcndent.  each  of  the  other ;  the  iwlitical.  tlie  religious,  and  the 
industrial  apparatus  become  separated.  The  sovereignty,  or  the 
power  of  the  political  organ  over  the  social  body,  the  relation  of  tlie 
individual  to  tlie  State,  forms  of  government  and  revolutions,  — 
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ill  are  questions  which  complicate  llie  public  law  u(  more  advaiic«! 
I!  societies. 

§  2.  The  Organic  Thaor^  of  ths  State,  —  There  is  no  lack  of 
systems  n-Iiich  attempt  ti»  r-xplain  the  nritiia  of  the  State. 

The  thetjry  of  divine  riglit  assumes  tiiat  human  authority  is 
derived  from  diWnc  authority ;   it  is  a  theological  postulate. 

The  theor>'  of  the  social  eoutraet  is  an  idealistic  or)nccption, 
originating  in  the  systems  of  natural  taw  and  standing  in  opixisitjon 
to  historical  truth.  For  in  reality,  men  group  themselves  together 
and  .submit  to  authority  only  under  the  pressure  of  necessity ; 
the  basis  of  society  is  not  a  frw;  compact,  but  tiie  result  of  com- 
pulsion from  without  and  a  reaction  which  results  therefrom ;  it 
Is  for  the  purpose  of  resisting  external  forces  that  men  associate 
themselves  togetlier.' 

The  organic  theory  of  the  State  is  more  in  accordance  with  the 
facta,  liuman  S(H:ieties,  which  are  jLf^^gntions  of  individuals  and 
of  families,  resemble  living  organisms  which  are  gniups  of  cells. 
Sociologj'  is  certainly  not  biologj',  but  there  are  points  of  re- 
semblance between  them,  and  there  are  certain  analogies  between 
^social  facts  and  biological  pbenuiiema.  Wliy  not  jioitit  out  and 
Utilize  the  elements  of  similarity  which  one  observes,  for  tiie  pur- 
poses of  better  portraying  how  societies  are  orgaiii'/ed?'  In 
human  societies,  as  in  tlie  living  body,  organization  is  effected 
through  the  division  of  labor,  resulting  in  tlie  localization  of 
functions,  in  the  fonnation  of  organs  and  apparatus  better  and 
lietter  adapted  to  the  functions  which  they  fulfil,  and  in  an  ever 
increasing  interdependence  of  jNirts. 

§  3.  Localisation  of  runctlotia.  —  In  tlie  lower  or^'anisms 
(Protozoa),  each  pjirt  is  at  the  same  time  stomach,  bri-athiug 
apiwralus,  and  organ  of  locomotion :  under  tlie  influence  of  tlieir 
surroundings  these  functions  become  localized ;    a  physiological 


^  Fv*Ui  dt  Coalangi's :  "Polilipal  inütitulions  are  never  the  work  of 
the  will  i>f  one  man.  Kvt>n  the  will  nt  a  whole  |H>uple  is  ineuflicimit  to 
Mtabllflh  tbetn.  The  human  fa*^t«  whir h  give  risf  lo  them  are  not  among: 
those  «hiob  the  whim  of  one  Reaemtion  can  change.     People  »rv  not 

Eivemed  hecauHe  il  so  pIpaHOjt  them,  hut  bpcaiiw  llic  lutaliLy  of  ihuir 
berMta   and    Iheir   convictions    rlpmnnd    that     they    should    Iw.   .  .  ." 
*'HiBt.  des  instit.  polil.  de  I'ane.  Frauee,"  Introd..  t,  1.     We  may  add  that 
jitliere  ia  nothing  vnhintarj-  in  rhoBc  oon\*irjtionH:    they  or«  a  produci,  a 
TfMolt.     Inatitutiona  du  not  defjend  upon  intentions,   but    upon  conxie- 
tkms. 

*  On  thn  iMinditinn  that  the  estabtishment  at  a  »implo  analogy  ia  not 
lo  l>o  taken  ma  a  demonstration.  Social  fa«ts  must  bo  studied  Mparat«lT 
by  themselves,  and  the  laws  which  ^veru  Uicri),  dirii^'Lly  t^tabliihed. 
rehall  oot  stop  at  ihe  metaiibyidual  ubjeotioa  thai  tb^  individual  is  an 
»ad  in  himself,  wbilr  the  cell  is  not. 
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dh'ision  of  labor  t«kes  place;  one  part  becomrR  stninnch  »tid  no 
longer  sen*«  any  other  purpose;  another,  brcflthinjf  apparatus; 
and  a  third,  an  organ  of  locomotion.  Thus  in  primitive  societies 
each  indindiial  hunts,  fishes,  wages  war.  builds  his  house,  and  cook* 
hift  food,  while  in  more  highly  wlvancttl  soeietics  the  population 
is  grouped  into  classes,  or  even  into  castes,  —  priests,  warriors, 
farmers ;  thus  a  division  of  social  labdr  takes  plare.  He  who  is 
best  situated  or  most  skilful,  sp«'iulizes  in  his  particular  function. 

§  4.  Chang«!  of  Structur«.  —  (>ncc  tlic  need  has  created  the 
organ,  tiie  latter  adapts  iLself  more  and  more  to  its  particular 
function ;  in  order  to  do  tliis  it  changes  its  form.  The  different 
parts  of  the  living  body,  all  of  which  began  as  simple  cells,  end  by 
differing,  one  from  the  other,  to  such  an  extent  that  they  cannot 
replace  one  another  in  their  respective  functions:  for  example, 
bony  tissue  differs  from  mucous  membranes,  ner\*es  from  muscles, 
etc.  Changes  of  structure  are  less  apparent  in  man,  although 
there  is  a  ditference  between  a  burly  fellow  of  tlie  market-place 
and  a  member  of  the  Institute  of  France.  But  they  exist,  ne\'e> 
theless,  and  they  make  changes  from  one  occupation  to  another 
difüeult,  if  not  impossible,  as  we  see  in  the  case  of  unemployed 
laborers  when  a  new  machine  has  been  invented, 

§  r>.  Int«Tdep«ndenc«  of  the  Parts.  —  ^Vs  smm  as  the  parts  of 
a  living  organism  have  developed  differences  among  themselves, 
and  each  has  taken  on  its  special  function,  they  can  no  longer  exbt 
independently,  one  from  another.  If  we  cut  a  sponge  in  two,  each 
half  will  continue  to  live ;  an  animal  of  a  higher  species  subjected 
to  this  treatment  would  die  immediately,  and,  if  another  example 
is  desired,  the  old  storj-  of  the  stomach  and  its  members  supplier  it. 
The  interdependence  of  individuals  in  our  civilized  societies  is 
scarcely-  te.-«.  A  strike  of  miners  or  of  bakers  deprives  us  of  fud 
or  bread,  and  thus  becomes  a  public  affair. 

§  0.  Organs  and  Apparatui.  ^Thc  organ,  once  created,  develops 
under  tlie  action  of  its  environment  and  becomes  an  apparatus  or 
a  cftliection  of  organs  tending  toward  a  single  end.  Thus  the 
stomach  is  transformed  into  a  digestive  organ ;  that  which  in  the 
lower  species  is  merely  a  pouch  becomes  complex  in  animals  of  a 
higher  order,  and  develops  into  a  mouth  for  seif.ing  the  food,  a 
stomach  for  digesting  it,  and  an  intestine  for  extracting  therefrom 
nutritive  juices.  .Society  likewise  has  its  organs  and  apparatu.<«: 
Ist,  Productite  {or  mttritine)  apparatus:  agriculture  and  indu.Hry, 
which  become  localized  like  the  functions  of  a  living  being.  Sueh, 
for  example,  are  the  salt  and  fi.sher>-  industries  on  the  sea  coast. 
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and  the  breediiiK  of  cattle  on  the  [>lains,  etc.  2d,  Circulatory 
apparatus:  t-ouimerfe.  which  traiiBiJcirts  from  one  place  to  another 
the  pruductH  of  agrieiilturt'  and  industry,  giving  rise  tn  currents 
more  ur  less  active,  and  to  a  circulation  either  slow  or  rapid,  some- 
what like  the  cirtudiition  of  blootl  in  wurtu  or  cold  blooded  animals. 
3d,  l>irecti7tg  apparatus:  the  political  system,  which  coordinates 
the  action  ut  social  Forces  in  sumcwhal  the  same  mamier  as  the 
nervous  system  dt>es  in  a  IJviiij;  organism. 

§  7.  PoUticftl  Faniu.  —  The  political  organs  in  a  simple  society 
are  three  tn  numlnT ;  a  general  assembly  of  all  its  members  for 
deciding  questions  of  common  interest  (such  as  removal  frtmi  one 
place  to  another,  peace  or  war) ;  a  directing  group  composed  of  the 
oldest  and  the  strongest  (the  assembly  bases  it-s  decisions  ti|>on  the 
opinions  of  this  body) ;  and  a  leader,  mon?  influential  than  tlic  rest, 
to  whom  the  final  decision  will  be  left  and  who  will  put  it  into 
execution.  According  as  one  or  the  other  of  these  three  forces 
prevails,  the  government  is  a  democracy,  an  aristocracy,  or  a 
monarchy.  Modem  States,  on  the  contrary,  possess  compojute 
governments  which  do  not,  properly  speaking,  fall  into  any  one  of 
these  three  categories.  But  whatever  be  the  system  adopted, 
the  political  machinery  should  be  only  the  instrument  by  which  the 
instinctive  feehng  of  the  mass  acts;  this  is  what  one  would  call 
public  opinion  if  the  expression  were  not  usually  limited  to  tJic 
present,  whereas  it  is  here  a  question  of  future  as  well  as  of  past 
interests,  of  the  wishes  of  present  generations  and  those  of  the  past. 
Persona]  government  itself  draws  its  strengtli  from  the  harmony 
existing  between  its  action  and  the  national  conscience. 

§  a.  Pergonal  Ooremm«nt.  —  The  iilea  of  obeying  one  man 
seems  ridiculous  to  nations  which  have  no  chief  and  there  are 
societies  of  this  kind  (the  Nicobar  islands,  Todas,  Papuans,  and 
Fuegvuui)-  Others  have  chiefs  only  in  time  of  war  (Caribl»ees, 
BedouUis,  Chinooks,  Patagtmituis  against  the  Spaniards,  and  the 
Indians  against  the  English).  Thus  Gaiit  gave  itself  a  dictator 
in  the  person  of  Verditgetorix  against  the  Romans.  There  are 
pmple»,  and  they  are  the  most  nunierous,  who  have  chiefs  in  time 
of  peace  as  well  as  in  time  of  war ;  these  permanent  rulers  are  often 
even  hereditary.  The  first  to  be  chosen  king,  said  Voltaire,  was 
a  successfid  soldier.  It  was  indeed  jjersonal  qualities  which  deter- 
mined the  choice  of  the  first  rulers :  physical  strength  and  courage 
(Bcflouins,  Buiüimen  ;  old  age  means  fall  from  power,  as  is  shown 
by  the  example  of  Peleus  and  that  of  Laertes,  who  were  dethrone<l 
by  their  sons ;  Nestor  was  an  exception,  but  his  ease  was  phenom- 
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eii&l) ;  age  and  the  experience  which  it  brinss  (Caribbces  ar 
Dyaks  of  Borneo);  intelligence  (the  Snake  Indians,  Ostiaks); 
religious  aseendency  (the  king  is  a  priest  or  a  magician  in  Ixiango 
and  among  the  Ama^iiUis;  liis  function  is  cj^jccially  t«  bring  de- 
struction upon  the  enemy,  by  means  of  exorcisms  and  witchcraft). 
The  temporary'  c-hief  becomes  ixTmaiient  only  in  consequence 
continual  wars  and  the  necessity  of  being  always  prcpartvl  ngainst^ 
surprises.  In  tiu*  next  stage  of  progress,  <Jynaslies  are  established  ; 
tlie  dignity  of  chief  constitutes  a  kind  of  family  possession ;  it  is 
handed  down  from  father  to  son,  and  from  brother  to  brother, 
following  various  patrimonial  systems ;  heredity  in  the  family 
gives  rise  to  heredity  in  the  State,  not  to  mention  the  fact  that  this 
si.-stem  prevents  crises,  since  the  successor  is  chosen  in  advance. 
Religion  has  given  a  considerable  support  to  monarchical  power. 
It  is  not  rare  for  kings  to  be  high  priests,  vicars  of  God,  gods  upon 
earth ;  they  deliver  oracles,  command  the  elements,  and  tbeii^ 
subjects  worship  them  (Peru,  Egypt,  Uoman  Empire).  ( 

§  Ü.  Social  Distinotloiu.  ClauM  and  Oast«.  —  In  primitive 
societies  all  are  eqijal,  and  class  distinctions  are  unknown  (Pueblos^ 
of  North  America,  the  Bodos  of  India,  and  the  Alfurus  of  New^| 
Guinea).  Slaver?*,  a  result  of  foreign  war  or  indebtedness,  gives 
rise  even-wlicrc  to  an  important  differvuiiatiou.  Other  political 
and  social  distinctions  (Patricians  and  Plebeians)  also  have  their 
source  in  the  same  causes;  the  division  of  labor  perpetuates  and 
accentuates  them ;  sometimes,  even,  the  food  of  different  classes 
is  not  the  same  and  this  tends  to  separate  them  (in  the  Fiji  Islaixl» 
human  flesh  was  reser\'ed  for  the  chiefs;  in  the  Hawaiian  Islands 
they  alone  could  eat  meat ;  hence  they  were  more  Wgorous  than 
their  subjects).  The  vanquished  often  follow  servile  oeeiipations 
(laJMirious  trades),  like  that  of  farming,  whereas  the  victors  are 
soldiers.  Privileges  and  distinctions  lieeoroe  hereditär.*  under 
the  influence  of  religion  or  as  a  result  of  a  political  system  which 
conveniently  makes  use  of  them  for  administrative  purposes. 
Classes  arc  tmnsformcil  into  ca.stes  (.A.ndent  ICgj-pt,  Japan, 
Uamharas,  etc.).  In  India  caste  forms  a  profcasional  and  religious 
s\*ndicatc,  which  allows  its  members  TjO  intermarry  and  eat  to- 
gether ;  neither  Muddhisra  nor  Jainism,  each  with  its  dogmas  of 
equality,  has  succeeded  in  supprewing  caste  distinctions.'     Our 

»firfnnrt.  "Les  Ca»M«  dan«  I'lnde"  ("Rev.  dea  Düux-Monde«."  ISM). 
"Or.  Encvclop-i"  •**  "('aAloa"  (hihlioc.).  IndiA  :  Brahman«.  KohftUTB«, 
V&i«yM.  &iudnii:  priests,  warriors,  Uborer«,  m?ix-bunt<t.  viTv&nl«  (c/. 
P«mft:  maei,  nohle.«.  laborcrB,  ariinana).  CaHU<s  may  Iw  navtienitA^  by 
ft  tftrg4>  Qumlwr  of  exlernal  usns,  nioh  as  (be  m&ko  and  ootor  of  clothing, 
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inodeni  societies  have  taken  stand  against  the  social  ideas  of  the 
ancients;  they  have  proclaimed  religious,  civil,  and  political 
e<|uality  ;  only  iiTniimlity  of  fortune  reiimins. 

§  10.  How  SocietlQS  are  formed,  DoTaloped,  and  Itoproduosd, 
and  how  they  Pass  Away.  —  "  In  union  there  is  strength,"  says 
tl»e  provcrh.  Huwcvt-r  commcm place  Ulis  may  be.  no  other  cause 
is  to  be  sought  for  the  fummtiuu  of  hutuau  societies  (and  animal 
societies).  It  is  not  certain  that  man  was  originally  a  social  animal, 
as  Aristotle  matntainwl ;  but  there  is  no  doubt  that  he  has  bt-come 
such.  The  formation  of  groups  did  not  take  place  through  con- 
vention or  contracts;  no  such  fanclod  compact  ever  existed. 
It  originated  under  the  stress  of  necessity;  it  was  spontaneous 
and  involuntary,  the  instinctive  reaction  against  external  forces. 
It  was  a  necessary'  means  of  defence  against  enemies,  wild  beasts, 
or  other  men;  it  was  also  necessary  to  obtain  food  by  hunting 
and  fishing  in  common,  whicli  is  far  more  productive  than  when 
earned  on  by  the  indixidual  alone.  Was  the  primitive  group  a 
mere  horde,  a  formless  tribe  which  organized  itself  into  families, 
clans,  tribes,  or  towns  in  consequence  of  Interior  labor?  Or,  on 
the  contrary,  was  the  family  the  original  unit,  expanding  by  way 
of  successive  grouping  into  the  clan  and  tlie  tott-u?  These  are 
prtiblems  whose  solution  is  connected  with  the  obscure  question 
of  the  origin  of  the  family.  Certain  it  is,  that  among  peoples  of 
the  Arj'an  race  this  latter  mode  is  frequent ;  families  unite  to 
form  clans,  clans  unite  to  form  tribes  or  toniis,  and  these  last  in 
turn  unite  to  form  large  States. 

Once  established,  societies  grow  by  means  of  alliances  or  con- 
quests. 

(A)  TTie  alliance  comprises  vuriuus  degrees:  First,  Personal 
ünloDi :  two  States  have  one  and  the  same  chief,  yet  each  retains 

the  form  or  J4>wHs.  spM>iaI  rit«s,  embipms,  9a^.  flowers,  el*.  CiuiUi  U 
tberefoni  a  kiod  of  fr'-^i-niawmry.  It  proteol«  its  members;  at  a  word 
iaaaioe  from  it,  the  nw-fcbanls  of  a  wh»]e  (listri<!t  have  been  known  to 
«loee  their  !iho|i!i,  lal>orer« mispend  their  work,  artisans  abandon  their  work- 
Hbt^w  on  awounl  of  a  ntisht  injur.-  done  one  of  their  numlier.  FVom  the 
Dioment  it  undertakna  to  dffend  its  members,  a  caste  i»  obliged  to  Rubjnat 
them  to  a  nerlain  amounr  of  discipline  :  it  exercises  the  funiMion  of  police 
within  it&  own  foM  and  Ihu»  renders  senicee  that  we  are  svcustomed  to 
expert  from  thf  Stat<>.  Kx''hi.<tion  from  one'anaale  is  a  severe  punishment, 
for  the  individual  no  fxKitdi-d  i*  a  |>ariah :  his  very  presence  is  a  pollution. 
The  Hindu  who  comes  to  Europe  us  "ipso  facto"  exoladed  from  nis  caate, 
but  he  in  RTanted  roinHtntf-mpnt  upon  payment  of  a  fine,  fouonnnp  a  aeo- 
teoc«  pronouri'-t^d  by  llw  IribuiuLt  nf  the  caste.  The  Urahmnn  rellnon 
has  coDtribulecl  toward  the  traoaformation  of  olaBses  into  c»«te<t;  out 
the  ehief  reason  for  thin  <<haiico  was  the  lack  of  a  atrong  mliticul  orfraiu- 
tatioD.  the  caate  Hupplauting  tbe  Slal«  aa  an  agency  for  the  protection  of 
the  individual. 
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its  full  tndc|M'ndetice  with  respect  tu  the  other;  for  entmple, 
Enfi;land  and  Hanover,  from  1714  to  IS'-iH.  Second,  Rsal  Unions: 
two  States  form  a  single  one  in  tlieir  relation  with  other  8tat4-s, 
but  rcraaiii  distinct  within  themselves,  for  example,  Austria- 
Htmf(ary.  Thinl,  Confoderatloiu  o(  Independent  Statei  eaeh  mem- 
ber rt'taining  its  own  diplomatic  representHlion,  but  possessing 
an  organ,  the  diet,  empowered  to  take  i-ertain  measures  in  the 
common  interest,  for  example,  the  German  Confederation,  from 
1815  to  18(lß,  Fourth,  Pederkl  States  constituting  in  respect  tu 
their  external  relations  a  single  State,  but  having  internally  a 
central  power  which  exercises  a  portion  of  sovereignty,  the  rest 
being  left  with  the  local  authorities,  for  example,  Switzerland  and 
the  I'nited  States. 

(B)  Conquest  occasionally  results  in  tlie  complete  absorption  uf 
the  conquered  State  by  the  conquering  State.  Sometimes  its  effects 
are  less  radical :  the  conquered  lose  a  part  of  their  iiiileix-ndentxt 
and  descend  to  the  rank  of  semi-sovereign  States  or  prottTtorates. 

The  enlargement  of  a  society  has  one  notable  advantage.  By 
the  suppression  of  petty  States,  otherwise  inevitable  linstilities 
arc  ubviatal  (thus  incessant  wars  dcsolatnl  Gaul  before  the  Roman 
conquest) ;  forces  formerly  waste<l  in  internal  wrangling  are 
directed  towani  siieial  eoHiixTation ;  the  division  of  lalwr  can  be 
carried  further  in  a  large  countr>'  than  in  a  town  or  a  province. 
A  nation  never  dies.  Exterminations  are  rare ;  but  it  may 
happen  that  one  nation  is  reduced  to  subjection  by  another 
Sometimes  a  nation  loses,  in  consequence  of  an  unsuccessful  war, 
a  part  of  itt  territnrj'  and  population  ;  it  is  di<;mcmbcn-d. 

Dismembcnnent  may  also  occur,  as  among  animals,  spontane- 
ously, but  it  rarely  takes  place  in  thU  form.  Societies  are  re- 
produced C-sppcially  thrtmgh  swarming  (the  sacred  spring-time 
among  Uie  Italiotcs) ;  tliey  form  colonics,  imag*'S  of  the  metro|> 
olis,  to  which  they  remain  attache<I  (Australia)  or  from  which 
they  sepante  to  live  independently   (the  I'nited  States), 

§  11.  The  Factors  of  Social  Evolution  are:  1st,  the  physical 
environment  (habitat,  climate,  economic  condition ;  for  example, 
Uie  geographical  situation  of  Knglaiid  has  entered  largely  into  itt 
historj')  and  social  environment  (influence  of  neighlxmng  societies, 
struggles,  imitation).  A  too  rigorous  climate  (Eskimos),  a  sterile 
soil  (deserts),  difficulty  of  communication  (Alps.  Caucasus),  are 
obstacles  to  the  formation  of  great  States.  2d,  Tlie  past  which 
forms  a  race  and  which  is  itself  only  the  result  of  the  influence  of 
earlier  environments.    From  that  arise  habits  of  discipline,  a 
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certftin  homngencity,  kinship,  language,  and  cult  among  the 
mcinbors  of  a  group.  The  principle-  of  nationalities,  which  recalls 
that  of  the  fixity  of  species  in  natural  history,  refers  too  exclusively 
to  this  action  of  the  past.  It  may  have  established  a  community 
nf  language,  religion,  and  race,  or  at  least  a  common  existence  and 
aspirations.  It  docs  not  follow  that  this  commiinity  is  imperative 
end  must  last  forever.  The  future  may  undo  that  which  the 
work  of  the  past  has  establishcil. 

5  12.  Social  Laws.  —  Certain  biological  laws  apply  to  societies. 
We  have  already  stated  this  fact  in  sjK'aking  of  the  division  of 
labor.  Natiu^  selection  eliminates  inferior  societies;  they  dis- 
appear before  those  that  arc  better  armed,  more  w<'althy,  more 
prosperous,  and  of  superior  morality.  The  law  nf  the  connection 
of  characteristics  which  made  it  possible  for  Cu^ier  to  reconstruct 
a  species  which  had  disappeared,  by  the  aid  of  a  few  fossil  remains, 
appears  also  in  society ;  if  military  institutions  prevail  therein 
one  will  find  absolute  power  as  a  logical  consequence  as  well  as 
the  subordination  of  the  indixndual  to  the  State  and  political 
theories  in  keeping  therewith  ;  free  institutions  are  met  with  in 
industrial  and  commercial  societies.  The  law  of  organic  balancing 
or  the  law  of  Geoffroy  Saint-Hilaire,  by  virtue  of  which  tlic  ex- 
af^rated  development  of  one  organ  iiiduoos  the  shrinking  of  the 
others  (for  example,  the  kangar^wi.  whose  fure  quarters  are  so 
slight  in  comparison  with  its  hind  quarters),  determines  social 
development.  The  Homans  were  more  clever  politicians,  better 
soldiers,  and  better  jurisconsults  than  the  Greeks,  but  the  latter 
surpassed  the  former  in  fine  arts  and  literature. 


II.   Elementary  and  Composite  Societies 

§  13.  PrimitJTe  Societies.  —  There  are  still  in  exi-stence  a  few 
such  societies  in  mir  day.  The  Verlas  in  Ceylon,  tlie  Toda,s  in 
India,  the  Papuans,  the  aborigines  of  tower  California,  the  Bush- 
men, the  Fuegians.  and  the  Kskimos  form  incoherent  grtui[>s  of 
ten,  twenty,  or  fifty  persons;  chance  draw.s  them  together,  and 
accident  disperses  them.  TTiese  anarchists,  without  knowing  it, 
have  realized  fully  the  ideal  of  the  school ;  the  independence  of 
the  individual,  liberty  and  equality  —  in  poverty.  (>f  what  value 
is  this  independence  which  they  cannot  use,  subjected  as  they  are 
to  the  brutal  forces  of  nature?  UTiat  one  loses  in  the  way  of 
lil>crty  in  our  societies,  one  gains  in  power,  in  wealth,  and  in  con- 
tentment, that  is  to  .^y,  in  real  lilxTty.    The  lowest  serf  of  old 
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France  wouli]  not  have  exchanged  places  with  the  free  Indian  of 
the  Sierra  Nevadas,  who  subsists  only  on  rcxits  and  worms,  nor 
with  the  Beduuiii  of  Sinai,  wlio  fur  three  tliuusand  years  has  been 
wandering  aimlessly  in  the  desert.  A  tyrant  wouki  liave  rendered 
them  hivaluabic  ser\''i(X';  I  du  not  mean  the  gm»!  tyrant  as  he  ts 
pteturei]  in  tlie  imaj^e  of  God  (whose  main  defei-t  is  that  he  cannot 
exist) ;  I  mean  tlic  worst  of  desjwts.  Baker,  when  leaving  tribes 
who  had  no  government.  Ijarbariiins  almost  without  clothing,  was 
struck  by  tlie  prosperity  of  the  rnyoni,  a  country  ruled  over  by 
a  monster,  who,  for  the  least  trifle,  woiiUI  cause  his  »nbii-ets  to  be 
put  to  death  with  the  moat  frightful  tortvire.  TjTanny,  indeed, 
is  a  great  step  in  the  direction  of  pmgress !  And  sad  as  it  Is  to 
relate,  war  is  also  a  step  in  advance :  those  tribes  without  chiefs 
are  pearefni.  War  permits  natural  selection  in  the  choice  of  chiefs 
and  the  elimination  of  tlie  weak.  We  owe  the  strong  and  vigorous 
races  and  the  best  organized  societies  to  the  necessity  of  the  struggle 
for  existence.  This  providential  rßle  of  war,  in  the  b^inning  of 
societies,  has  nothing  mysterious  about  it. 

I  §14.  Thfl  Clan  m-  th«  "Omu."  —  Family  communities  are 
almost  [Kilitind  societies ;  their  organization  is  more  advanced 
than  that  of  the  wandering  hordes  of  which  we  have  just  sjHfken. 
The  assembly  of  several  families  forms  an  association  of  the  same 
type  as  these,  tlic  clan  ((.Vlts),  the  "  genos  "  (Greeks)  or  the 
"gens,"  the  "sept"  (Ireland),  and  the  "Sippe"  (German). 
Does  tliis  association  result  from  the  natural  development  and 
dismemberment  of  the  family,  or  must  one  see  in  it  an  artificial 
creation,'  families  of  diverse  origins  grouping  tliemselves  together 
and,  after  several  generations,  l>elieving  tliemselves  to  be  tlic 
issue  uf  a  common  ancestor?  Each  uf  the  two  systems  has  its 
partisans,  and  perhaps  there  is  in  each  simie  truth.  Families 
having  a  common  ancestor  might  atlmit  into  their  group  outsiders, 
and  even  tliesi-  latter  might  admit  other  strangers  in  such  a  manner 
as  t«  form  a  group  as  coherent  as  that  of  the  family  communities. 
To  tliis  end  the  form  of  the  family  community  was  borrowed.  In 
any  case,  tlu-  "  gens  "  is,  on  a  large  scale,  what  the  family  is  on 
a  small  scale.  Its  members  are  united  by  a  fictitious  relationship 
or  by  a  relationsliip  that  cannot  Im>  prove«]  even  if  it  exists,  antl 
which  is  only  expresstnl  by  tlie  use  of  a  common  name  and  the 
worship  of  a  legendary  ancestor. 


■  In  Doglipatan  the  "i^f-ntp«"  take  ihi^  numc  of  plaecB  or  of  bflroes, 
never  that  of  «n  anoestar.  The  Kbeosurv«  (of  tbe  Caucasus)  know  no 
gtbef  puUtiual  iusljtulioQ  tliaa  tbat  uf  itie  "gens." 
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5  10.  The  Maternal  "Oeos  "  amone  the  Iroquois.  —The  trib« 
of  Scnecas  Uad  eight  '*  gentcs  "  bL'aring  tlie  Hume  of  tile  following 
animals:  the  wolf,  the  bear,  tlie  turtle,  the  marten,  the  deor.  the 
WfMKlcock,  the  heron,  ami  the  hnwk.  The  aiumnl  for  which  the 
"gi'iis"  was  named  was  an  ancestral  god.  a  totem;  ull  the  mem- 
bers of  the  "  gens  '"  were  eonsider«!  a^*  having  a  common  origin ; 
they  were  all  related,  since  they  had  the  same  general  name  and 
a  «iimuun  cemetery' ;  they  were  fürbid<!en  to  marry  within  their 
own  "  gens  " ;  and  as  relationship  only  through  a  common  mother 
was  considered,  the  "gens  "  recniitetl  its  membership  exclusively 
from  among  the  descendants  of  the  women.  The  council  of  tlie 
"gens,"  which  was  compos«)  of  all  tlie  adults,  men  and  women, 
exercised  sovereign  power  and  decider!  imixirtHnt  ciuestiona,  such 
as  those  relating  to  tlie  admissiiin  of  new  members  or  the  practice 
of  the  vendetta.  It  chose  and  <ieposed  the  military  commander, 
and  the  sachem  or  chief  in  time  of  peace ;  the  lattrr  exercised  only 
a  paternal  authority,  and  was  without  any  compulsory  power.  He 
wa.s  at  the  same  time  chief  of  the  "  gens  "  and  its  representative  in 
pthe  tribal  (council  and  in  the  federal  council  of  the  Iroquois.  The 
son  of  the  prectnling  sachem  was  never  ehn^ted  to  succeed  hLs  father, 
because  he  belongeti  to  another  "  gens  "  by  virtue  of  the  maternal 
right. 

§  16.  The  Celtic  Clan/  such  as  the  Gallic  (^odes  representet]  it, 
was,  on  the  contrary,  a  clan  I>ase<l  on  agnatic  relationship;  the 
wife  remained  in  spite  of  her  marriage,  a  memlwr  of  her  father's 
clan  (save  in  some  exceptional  cases).  At  the  head  of  the  clan, 
which  was  made  up  of  the  supposeil  descendants  of  a  common 
ancestor,  was  a  chief  whose  dignity  was  not  hereditär)*.  He  was 
as.si^d  by  a  coimcil  of  seven  of  the  old  men,  by  a  representative 
of  the  clan  chargeil  with  administrative  affairs  and  diplomatic 
negotiations,  and  finally,  by  an  avenger  who  punished  offenders 
and  led  the  men  in  time  of  war.  The  mutual  responsibility  of  the 
members  of  the  clan  was  minutely  regulated  :  in  case  of  homicide, 
the  sum  of  money  due  as  compensation  ("  composition  ")  t«  the 
family  and  the  clan  of  the  victim  was  paid,  one  thinl  by  the  mur- 
derer and  his  family,  two  thirds  by  bis  maternal  clan  and  by  his 
paternal  clan,  the  latter  being  required  to  pay  twice  as  much  as 
the  former;  the  relatives  and  the  clan  of  the  victim  had  a  right 
to  composition  in  the  same  proportion,  but  tlicre  was  a  deduction 


»  Seeb»hm.  "The  Tribal  Svatem  in  Wales."  18B5 ;  DartaU,  "  Jour,  dos 
Sav.."  180S;  KoiMttii>*ku.  "R«v.  de  Soejol.,"  1S04,  109;  A.  tie  Kiroltain, 
"Rw.  gen.  de  dr.,"  1890.  p.  571- 
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of  B  thin]  of  the  aoiuunt  fur  tJie  bcnc6t  of  the  chief  who  recovered 

it 

§  17.  The  Roman  "Oeiu"'  implied:  Ist,  a  common  name; 
its  uiemWrs  iMin-  ilu-  niiim-  "  (^riitilk-iiim  "  (ending  in  "  ius."  for 
exauipir,  Tiilllus^  ami  wen-  liijitiiigui^hcil  from  one  another  by 
the  "  pnetuiraen  "  (Marcua)  and  the  "  cognomen  "  or  sobriquet 
(Cicero) ;  2d,  cDmniiintty  of  worsliip  and  a  common  burial  place; 
3d,  ciHnmon  agri«-iilture;  tbc  "gens"  ow^led  tlie  "  ogcr  gen- 
tilicius  " ;  the  rights  of  Rnccession,  of  guardianship  and  custody, 
which  existed  among  tlie  "  gentiUfi  "  at  a  com [m rati vely  recent 
pcriml,  wen*  remains  of  this  jr»int  ownership ;  4tli,  s(in<iarity  among 
"  gentiles,"  whether  for  avenging  the  oiFence  of  which  one  of  them 
was  a  victim,  or  whether  to  pay  exjienses  incumbent  upon  one  of 
them  (ransom,  fine,  expenses  incident  to  the  (hscharge  iif  pubhc 
duties),  or  whether  to  assist  in  the  administration  of  justice,  to  act 
as  surety,  or  tn  sen"e  as  witnesses  for  one  another.  The  "  gens  " 
had  without  doubt  a  chief  ("ap^w"  i"  the  Greek  "  Wfov").'  the 
natural  rt'presentative  of  the  "  gens  "  in  the  Senate,  who  was 
charged  with  worship,  with  tlie  management  of  tlieir  pnrpcrty, 
and  witii  the  adniioistration  of  justice  within  the  "  gviis  " ;  lit-  v^oa 
assiste<l  tn  important  cases  by  a  council  of  "  patres,"  which  issued 
decrees  for  tlie  ptnii*.]iment  of  and  pnibably  the  expulsion  of  un- 
wortliy  members  with  the  "  nota  gimtilieia."  IticbidtHi  in  the 
"  gens  "  were  the  legitimate  desc-endants  in  the  male  line  of  a 
ttimmon  ancestry  (real  or  imaginary)  of  the  "  gens,"  tltc  adojrted 
children  or  ilic  woman  "  in  manu  "  of  a  "  getiiilis,"  witliout  ctmnt- 
ing  clients  w  ho  were  only  au  accessorT,-  part  of  it.  The  relation  of 
a  meml>ef  to  the  "  gens  "  was  severed  by  adoption,  by  marriage, 
by  emanoi|mtion,  or  tlie  "  trans itio  nd  plebem."  The  "gens" 
disappeared,  little  by  little,  l>eing  cclijjsed  by  the  State,  somewhat 
as  in  a  confederation  where  the  parts  are  consolidated  to  form  a 
single  State.  Tlte  general  causes  which  made  the  building  up  of 
the  State  inevitable  bniught  about  tlie  downfall  of  the  "  gens." 
The  population  became  divided  into  classes,  and  the  lands  into 
districts,  both  being  wholly  different  from  the  division  prevailing 
among  the  "  gentes." 

§  IS.  The  "CU«nt41f."  —  The  client  ("  cluens."  one  who  obex's) 
was  a  freedman.  a  captive,  or  <me  who  attacheH  himself  to  a  )>atrDO 

■Cuf,"InBrit.  dm  Romain»,"  1891;  Giraud."H.Ao\(ift.."  Ift46  ("Do  la 
Genlitit^"};  Licrirmn,  "nk-l.  <Iw  «ntiq.,"  »m  "Oea»  (and  hibliog.) ; 
Citrro,  "Top.,"  6  (af-eordiog  to  Mtirim). 

■Id  DagneKtan,  there  wa«  od  otective  ohisf  whooe  authority  was  pri- 
marily moral  ("iiHoiuh  inter  par««"), 
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("  jus  application  is  ").  He  bore  tJie  same  *'  noracn  gcntilicium  " 
M»  hh  |>atn>n,  wors)up|)ed  with  him,  and  was  inilt-btefl  to  him  for 
"  t>h«eqiiium,  upcne,  bona,"  respect,  sen'ices,  pri>perty,  tliat  is  to 
say ;  1st.  assistance  in  case  of  ransom,  fines  incurred,  and  ordinary 
exiH-riscsand  disbursements;  2d,  his  succession  if  he  died  without 
tJescendants.  In  return,  his  patron,  under  penalty  of  being 
ilcvotetl  to  the  infemaJ  gods  ("  Sacer  esto  "),  gave  him  protection 
brfore  tlie  courts  and  outside  of  them,  treated  him  with  justice 
in  the  family  eircle,  and  gave  him  «asistance  in  ease  of  need.  The 
tie  which  hound  the  client  to  the  patron  was  hereditary ;  the  chent 
could  not  renounce  his  patron  ;  and  the  latter  undoubtedly  had  no 
power  to  rid  himself  of  a  client  except  for  serious  cause.  In  the 
State,  the  client  had  no  riphts  except  tlmtugh  the  mediation  of  his 
patron.  The  decadence  of  the  "  gfiiies  "  was  the  si({nal  for  the 
decline  of  ttie  "  clienti^le."  The  clients  liberated  fn>m  the  system 
of  palnniagc  made  up  tlie  c<.immon  jjeople  ("plebs");  tliey  ac- 
quired tlie  right  to  sue  in  tlie  courts  ami  also  political  rights.  Tu- 
wanls  the  end  of  the  republic,  tlie  "  clientele  "  was  no  lunger  an 
institution ;  it  resembled  the  political  "  cHent&le  "  of  our  own 
timers. 

§  19.  The  Ovrmuiic  "Sipp«"*  extended  as  far  as  relationship 
("  Freundcsblul  wallt  und  wenn  e-s  auch  nur  ein  Tropfen  ist"). 
Though  Germanic  law  recognbted  Ixiüi  relatives  tlimugh  males 
and  through  females  ("  Gesippen."  "  Freunde,"  "  Gatlingc" 
"  Magen  ").  only  tlie  former,  or  relatives  by  tlie  lance  ami  by  tJic 
sword,  "  Speer,  und  Sehwertmagen,"  made  part  of  the  "  Sippe  " ; 
the  relatives  by  the  distaff  or  tlie  spindle,  "  Spill-,  Kunkelmagen," 
were  not  included.  Strangers  might  join  the  "  Sippe  "  by  attaching 
themselves  to  tlie  families  which  composed  it,  for  example,  by  en- 
franchisement or  by  legitimation  ;  on  the  contrary'  they  might  sever 
their  relation  with  it  by  being  outlaw«l,  or  by  a  decision  of  the 
"  Sippe,"  or  by  voluntary'  witlidrawal  with  the  usual  formalities. 
The  "  Sippe  "  formed  at  one  and  tlie  same  time  a  political  group, 
an  agrarian  community,'  and  a  military  division.  It  protected 
its  members  before  the  law,  exerclseil  police  power  over  them  (as 
a  very  natural  consequence  of  its  being  made  responsible  fur  tbeir 
acts),  exercised  guardianship  over  incompetents,  women,  and 
miuors,  avenged  the  murder  of  one  of  its  memben>  or  exacted  the 

>  Brttntur.  }  13. 

»••L.  Alftm."  87;  Meichtlbtek,  "Hiat.  PrU.."  I.  49  (a.  750):  "fine« 
BGoeBloKiarum " :  Koziire,  "Form.,"  318.  The  word  "Fara"  bo«  lliu 
samp  mmnins  and  is  also  found  in  the  namm  or  plairas.  La  F6ro  ia 
Picardy,  cle, 
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"  Werjrdd  "  (o^mpensatiuii  due  from  Üit  murderer)  and,  vice  versa, 
coutributeil  to  tite  paynit-nt  of  the  "  Wergeld  "  in  case  of  murder 
committed  by  one  uf  lU  ruembers. 

§  20.  Tfa«  Oannsoic Retinu«  ("comitatus")'  plai-edthe  freeman 
under  tlie  servier  of  h  chief,  ji  iiuble,  or  a  free  man  more  (»werful 
than  liimaeU,  without  reducing  him  to  the  condition  uf  a  slave. 
It  vtü»  an  exträ-le^l  institution,  if  one  may  um;  such  an  expression. 
one  whitli  took  tlie  place  of  the  State  as  an  »nency  for  the  pn>- 
tection  of  the  weak.  It  differed  from  the  Roman  "  clientele," 
and  doubtless  from  the  Gallic  "  clientele  "  ("  ambacti  *').  about, 
whidi  little  is  known,  but  which  filled  tlie  same  need.  Tacitua^ 
describes  it  in  somewhat  these  terms:  "The  'companion*  or 
'  retainer  '  was  admitteil  Into  the  family  community  of  llie  chief; 
he  lived  under  the  same  roof,  and  ate  and  drank  at  tlie  »ame  table ; 
he  swore  to  protect  the  chief  and  to  defend  him  in  time  of  peace  (as 
the  vassal  swore  fidelity  to  his  lord).  Tlie  '  retainers '  formed 
his  {"scort  of  honor;  they  p<Tforme*l  honsehold  duties;  dunnK 
wartime  they  fought  on  his  side;  if  he  died,  it  was  dishonor  for 
them  to  live  witho\it  avenging  him ;  they  allowed  themselves  to 
be  mafle  prisoners  in  order  to  share  his  fate,  and  if  necessary, 
served  as  hostages  for  him.  If  he  was  victorious,  they  received  a 
part  of  the  spoils,  a  javelin,  a  war  horse,  or  other  presents.  The 
chief  support»!,  armed,  equipped,  avenged,  and  protected  them. 
The  bond  between  the  chief  and  his '  retainers '  was  not,  however, 
indissoluble;  if  one  wisheii  to  witlidraw,  for  example,  to  return  to 
the  house  of  hi<(  father  (home),  he  might  do  so.  It  was  an  honor 
for  the  chief  to  have  a  large  number  of  '  retainers ' ;  any  free 
man  might  have  '  comites,'  but  all  do  not  have  them,  for  that 
implied  riches,  militari'  gjon.',  or  an  illustrious  name.    It  was  not 

'  Toe..  "Germ.,"  13.    C/.  the poom  of  Beowulf,  loclandir  Sagas ;  Cmar, 
23,  iMak*  of  the  rhiWs  nt  thf  hand  who  mny  he  company]  to  the  "prin- 

aiM  ■  with  their  "oomitatuf."  but  the  ßrwt  attft^-hed  volunteers  to  tn«m- 
VM  only  during  nn  expedition.  The  "comilatuB'"  wtw  not  an  inati- 
iQtion  «xcnjHively  militat}-;  thn  riermajim  nam««  that  «r^re  ffiven  after 
the  iavosioD  to  the  "eomites"  elearly  fhow  th«;  tliey  are  aervitor«, 
"dwnn,"  rompanionB.  "Eas'mdo."  mlativoa,  "Knllinffo."  "  frvuDdc " : 
ej.  to«  "antru-ilions"  of  tnc  Franldsh  ldnj(8.  Tb«  "oompaniona"  were 
not  entintly  vassalti.  wliatover  MonU^^jvitu  may  say  in  the  "Ksprit  del 
liois."  :«1,  :ci ;  hilt  they  werp  prpcuraora  of  thftm.  Tht-y  formen  a  part! 
of  the  lioiinehold  (in  ouality  of  frw>  9M^tor*>,  whfreas  the  vas«ab  war« 
ODtnde  the  household.  C*/.  lirunner.  I,  VS7.  The  "retinue"  and  the 
"oKentflc"  iirppar»d  thp  way  for  ihp  di^Hsion  of  «octPty  into  olaam«  by 
making  servitors  of  fr^e  nifin.  There  ix  muob  argumpnt,  wrongly,  I 
think,  as  to  whether  tb«  right  to  have  a  " coinitatUH  '  was  a  privilege  of 
the  king,  of  l\»>  "dux,"  or  of  Ihfl  "principra."  Bxmcin.  a.  41  et  seq.  Tb»  , 
"comitatus"  was  not  numtTOUti  cnnugh  fur  me  to  be  u^lo  to  see  in  it  the 
oricis  of  the  cxpmlition»  wliioh  t'auiwd  th«  fall  of  the  Roouui  Brnpöre. 
Kahler,  "Oermania."  1K6S.  143. 
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rare  for  nobles  with  their  '  retainers  '  to  makt?  war  ou  their  own 
accouut." 

§  21.  Th«  Trib»,  an  aggregation  of  clans  or  "  gentes,"  had  no 
other  organization  than  that  of  the  units  which  piiniiKis«!  it; 
it  difTertxl  from  the  dan  only  in  its  ^eater  size,  whicli  was  an  ad- 
vaatsge  in  itself:  and  by  its  purely  political  character,  whereas 
the  ctan  or  "  gens  "  sometimes  resembled  tlie  family  so  much  that 
they  were  confused  with  it.  Among  the  memhfer*  «f  the  tribe, 
there  was  no  question  of  relationship,  even  artifieial ;  at  most, 
they  were  united  by  a  rommon  religion.  The  Iroquois  "gentes" 
forrned  the  "  phratrin  "  and  tlicse  the  trihe.  The  tribe  of  the 
Senecas  was  com|)oseii  of  only  two  thousanfl  persons ;  the  territory 
which  it  oecupted  was  surrounded  by  a  neutral  zone ;  it  had  its 
own  religion,  and  its  own  council  composed  of  sachems  and  of 
diiefs  of  the  "  gentes."  The  five  Iroquois  tribes  (numbering  in 
the  neighborhood  of  twenty  thousand  persons)  were  themselves 
confederated,  forming  a  i)ermanent  league  (as  all  leagues  are) 
directed  by  a  council  in  which  voting  was  by  tribes  and  where 
the  derisions  hud  to  )>e  unanimous.  In  S96  the  seven  Hungarian 
tribes  were  united  under  the  leadership  of  Arpad, 

§  22.  The  OalUc  and  0«nnanlc  Towns.'  Political  Divisions. 
—  Neither  Gaul  nor  Germany  constituted  a  State.  Neither  were 
they  mere  geographical  expressions.  The  peoples  of  these  regions, 
while  entirely  autonomous,  were  yet  dosely  enongh  related  to 
be  defflgnated  by  the  same  name.  Ca-sar  maiiuained.  it  is  true, 
that  the  Belgians,  Aquitanians,  and  Celts  (or  Galli)  had  neither 
the  same  languaj^,  the  same  institutions,  nor  the  same  laws, 
but  he  was  guilty  of  exaggeration,  for  when  he  came  to  describe 
the  Celtic  institutions,  he  found  no  differences  to  point  out. 
Religious  unity  had  been  realize«]  by  the  Druids,  and  several  facts 
indicate  that  they  were  on  the  road  to  political  unity.  The  Gallic 
tnwns  placcil  them.selvcs  under  the  protection  of  each  ether.  .\t 
the  time  of  Casar's  arrival  the  whole  countr>-  was  groupe<l  about 
the  Eduii  and  the  Scquani.  who  were  disputing  among  themselves 
for  leadership  and  supremacy.  In  Germania  this  tendency  was 
not  so  marked :  however,  there  were  dependent  States,  such  as 
tbe  Ubii,  who  paid  tribute  to  the  Snevi,  and  confederations  such  as 


*  BvUiot  el  Rftidot.  "U  CitÖ  Oauloise."  1879;    Lr/urf,  "IX    rfn.  du 
Droit."  ISSO,<ea«?.     [yArhowde  JubaimnUe.  -R.  hint..'*  1886.3.  dow  not 


"IX    rfn. 

_  ,.    _ _ 8Ö.3.dow 

Mem  to  me  to  have  cstahlitihed  the  existence,  about  the  4003  a.c.  of  a  (Treat 
Oallio  Empire  extendinß  from  Thraee  lo  the  AtUiitiu  neean.  Wn  cannot 
apply  our  knowl«Jge  o?  Ihp  fialalesof  Asia  lo  ih«  Gauls.  Simho.  XII, 
5;  Robuiu,  "Uiat.  oea  Üauloia  d'Orient."  p.  löS. 
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thasc  of  the  Krunks  and  Alamanni,  at  the  time  of  the  barbarian 
invasions. 

The  territory  of  cneh  town  was  <iivide<l  into  district*»  or  cantons 
("  Pagi  "),  each  of  which  included  a  certain  numln'r  of  villages  or 
small  towns  ("  Vici  ").  It  is  presumed  that  the  "  Pagus  "  (or 
"  Gail ")  was  the  territorial  division  occupied  by  the  "  Millena  "  or 
group  which  furnished  one  thousand  fighting  men ;  at  least  it 
seems  that  such  was  the  rase  with  the  Suevi.  As  for  the  group 
known  as  the  "  hundred,"  whose  existence  Tacitus  endeavored 
to  establish  in  his  *'  Germania,"  although  without  producing  direct 
proof,  it  must  have  been  a  subdivision  of  the  "  Pugus,"  if  we 
should  regard  it  as  a  territorial  dinsion,  and  then  we  would  be 
tempted  t»  «-orapare  it  to  the  "  V'^icus  " ;  but  the  silence  of  the 
sources  does  not  jHrmit  us  to  see  anything  in  it  except  a  military 
division,  a  district  containing  a  certain  number  of  families  or 
"Sippen."  In  proportion  as  the  organization  of  the  "  geus  " 
weakens,  this  personal  grouping  (with  which  one  may  compare 
those  formed  around  the  Icelandic  "  godis  ")  tendwl  to  trBnsfi)rm 
itself  into  &  territorial  division ;  it  is  no  longer  the  family,  but  as 
in  Rome  and  in  Greece,  residence  in  a  given  place,  which  stands 
as  the  I>ase  of  social  structure.  But  in  Uie  time  of  Tacitus  the 
changchadprnhablynottakenplace.  We  readinthe"Germnnia" ; 
first,  that  the  judges  had  a  hundred  assessors;  second,  that  each 
"  Pagus  "  fumi:>hed  foot  soldier»,  at  first  to  the  number  of  one 
hundrc<l,  and  later  an  indeterminate  number;  but  the  name  of 
"  centeni,"  the  huiulrc«!,  remained  with  tlicm  as  an  honorary  title 
(thus  it  was  onee  eustomarj'  to  say  "  the  hundred-guards."  etc.). 
These  numerical  divisions  of  military  origin  were  not  at  all  peculiar 
to  Germania.' 

§  2^.  CluseB  of  Population.  ^  Gaul  and  Germania  were 
covered  with  forests  and  .swamps;   the  population,  rather  sparse, 

'  Thr  town  of  tho  HeUetii  had  four  "pari."  IwtAv»  "oppidn,"  and  four 
hundrod  "vici";  the  "oppida"  and  "viej"  w^-n;  bumod.  C'ff»or,  I.  5,  12 
(tho  "poeu»"  at  the  "Tiguritis"  maAt>  war  alone) ;  IV.  1  (tho  Ruevi  had 
one  hunorotl  "pafp."  a  xlriii  of  urwuliivitU-«)  land  nJooE  tbit  frontiAr  of 
tlkB  Suovii).  Mela,  3,  3.  TacHus.  U,  12.  16.  A<  to  Uto  svoffiaphy  of 
Oaol  ite«  t^ngnoH.  "Atlas  hist.."  1888:  Deyardin».  "Q^ofrr.  de  U 
OauK"  1S7S;  Or/»fAr. '■Mfni.d««8»vant*i6tmii^.."2d8.,t.  IV,  1,3I».''>.— 
Amoui;  th«  Aiielo-Saxoas  the  divEiiion  was  earned  u  For  a»  ttiti  "ten" 
O'diaaine").  Thr  Salic  Law  speaks  of  the  "Ccntenariu.'*,"  CJ.  it^ra 
on  the  personal  or  territorial  cliarw^ttn-  of  tbt-  Fraiildsh  Hundred.  "Lax 
WisJK.,'  II,  1.  2G:  "millfnariu»,"  "  t|uiiis:i>nt&nuK,"  ot«.  Kunie  bod  its 
tribes,  ita  oenturiw,  miuiv  nthfr  piviplw  nnftlneou»  numeri^-al  di^naions. 
Alamom,  36,  I  ;  W.  .Sickri.  "IVr  IVutw-li»  Fr^wiaxt."  1H79-,  "Mitth.  d. 
oeeU  Institute";  KraHnz.  I.  7;  Wuxtz.  "  Verfus-s,"  I.  201  ;  .S(uW«i.  "Con- 
Btit.  Hint,  of  Rngland."  1. 1 :  "J.  Hopkins  Univ.  Studies  in  HiBtorj*,"  3d  S., 
14.'».  -AKZ. 
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was  larjrt'Iy  cngH|;c^  in  die  raisitif;  of  cattle,  hunting,  nnd  fishing, 
agricullurt-  Ix-Ihk  ^'"-tv  little  «li-veluped.  Tacitus  tells  us  that  the 
hcav,v  latKirs  in  Gcrmatiy  fell  tu  tJie  wumen  and  old  men  ;  in  time 
of  war  ihc  men  wvre  entirely  occupie«!  with  carrying  it  on ;  in 
tJmr  of  pcHtx  thi-y  romuined  idle  ("  ipsi  hebent  ").  In  Gaul,  in 
the  time  of  Cwsar,  the  [Kipiilutiun  was  divided  into  several  cJasaea ; 
first,  the  Druiils.  a  powerful  clergy  havirig  sp^jcial  privileges,  such 
as  exemption  from  military  ser\-ice  and  holding  annual  assemhlies 
in  the  country  rnunfl  about  Chartrca  with  a  certain  hierarchy 
existing  among  its  members  ("  si  quis  .  .  .  excellit  digiiitate  "), 
and  hoWng  a  chief  chosen  by  the  priestly  lK>dy>  In  Germania. 
the  religious  function  was  not  yet  specialized;  it  was  exercised 
there,  to  be  sure,  by  political  leaders.  It  is  only  in  the  time  of 
Tacitus  that  we  find  priests  with  whom  the  Koanflinavinn  "  godis  " 
(but  not  the  Icelandic  ones,  for  the  latter  had  also  political  attri- 
butes) may  he  ct)mpared.  Second,  the  knights,  '*  cquites " ; 
they  constituted  tlie  military  class  and  the  nobility ;  they  alone 
took  part  in  the  political  assemblies,  and  they  derived  their  in- 
fluence From  the  number  of  their  slaves,  debtors,  and  eJients.* 
Among  the  Gennans.  the  nobility,  the  old  families,  did  not  form 
a  distinct  class  with  legal  privileges ;  their  clientele  and  their 
wealth  gave  them  an  actual  superiority  over  mere  free  men.  It 
resulted  from  this  that  their  family  could  claim  a  large  "  Wergeld  " 
and  that  it  was  from  among  them  that  tJie  kings  and  chiefs  were 
usually  chosen.'    TTiird,  the  plebs*    having  no  political  rights 

■  Cntar,  VI.  13.  lu  ImEaud  llif  uumly  litorvy  meu.  "file,"  "britb«m," 
or  jurifKonxulli^,  wore  ilistingiiishMci  from  the  pricstH.  Diodaru»  of  Sictly, 
.'>, 31,)tfipiurfll<xi  abr»  tint  "Druid»,"  Ih«*  "B&rdM,"  and  the  "Vatds"  in  C3au1. 
HUkrtinv.  "Hist.  Tawli.."  1888.  195. 

»  Ca»ar.  I.  31 :  VI.  13. 

«OrjMr.  VI.  23;  Toe,  "aerm."  7,  8.  13.  2.S:  "Ann.."  11,  16;  Jor- 
danea.  "Delteb.  del.,"  5;  Greg,  of  Tours,  2,9.  In  the  900  sit  waastate<l 
that  thero  wore  amone  the  ßaxons.  a»  formerly,  three  olasseu  of  i>PHple: 
nohiM,  "V-dliniiti,"  simple  folk,  "frjlinjn,"  "«•rvi,"  or  "liut/i."  M.tl.H., 
8.H..  11.:h;1.  "Fricoos."  1.5,  II.  l.V  "Bavarois."  2.  a>.  "Angles."  I, 
10  [ditl<Ti'tic(»in  tho  amount  or  "Wcrgekl").  ■'The  Edda"  of  StM-mund, 
III.  p.  173,  attril>iit«d  ft  divinv  orijjin  lo  the  threo  cI&mp5  of  mi-n:  the 
"Ihraol,"  •'Mir\'us":  the  "lowl."  "vir";  Ihp  "jarl"  or  noble,  warrior. 
Jihiiog.  drtaiM  in  Brnnwr.  ""D.  Rcrhtajr-"  S-  14.  Prom  whal  wua  this 
K'l'ility  dcrivi.td?  Pi-rh^px  fniiTi  Kiiik  i-xMrrriiw»  of  puhlii?  funcLionB  wlucb 
[■n»U[)pot<v«  noiablo  wliuus. 

*  CTAttr.  VI.  13 ;  "  picbo«  popno  wrvonim  habetur  loco,  quat  per  se  nihil 
uidi'l  nullo  a<l)]ibf>tur  fou«ibo"  (VioUrt,  p.  1.^).  "Plorique.  cum  atil  »i* 
alicDO  atit  iiiauiiitucJiin-  InbuUirum  out  iajuria  pot«Qtiura  pruniutittir. 
Mvo  in  STTvituuitn  di<'ant  tiobiSihu-t ;  in  hoa  omnia  sunt  jura,  qimi  (lorriiiiii« 
in  »er^ow."  WvTv  \hv  "Ambju-ti"  or  clients  of  Ibe  chief«  frw  mt-n? 
Owr.  VI.  15;  Frslua.  doe  "Ambaelus."  N.R.H..  1800.  709.  The  "de- 
voti"  or  ■'wilduri"  wore  ohown  »oldieni  devoted  to  ihp  chit-f  whwrri  they 
iu<rompauiod,  and  who  supplied  Ibern  with  food.     Their  devotion  was 
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and  he'mg  »t-arcfly  more  tliaii  slavx-s,  KnAiptrd  arouud  tlie  knights 
«mi  foniiwl  tlitir  cUeiitvie.  In  Gcnnaiiia.  there  were  no  "  plehs  " ; 
society,  as  yet.  comprised  only  two  classes,  free  men  and  slaves, 
which  was  an  indication  of  a  less  advanced  social  status.  Fourth, 
the  slaves.  Among  the  Germans  they  were  somewhat  like  free 
men  :  indeed,  scarcely  any  distinction  was  made  between  them  and 
free  men  ;  the  master  had  the  right  of  life  and  death  over  them, 
but  it  was  very  unusual  for  him  to  exercise  it.  lie  gave  them  Innd 
to  cultivate  and  a  separate  dwelling  place ;  he  treated  them  rather 
like  tenants,  being  content  to  exact  of  them  a  part  of  tlielr  earnings.' 
§  24.  Til«  Political  PuncUon  was  still  greatly  circumscribed. 
It  was  entirely  external  in  character  as  is  the  case  in  a  league,  and 
consisted  primarily  in  the  organization  of  measures  against  attack 
and  for  defence  against  rhe  en^emy.  Within,  clans  and  families 
retained  their  independence,  ami  collectiv'c  action,  when  it  took 
place,  was  the  result,  in  (Germania  at  least,  of  the  deliberation  of 
an  assi'mbiy  of  free  men.  The  maintenance  of  order  within  was 
not  an  affair  of  the  State.  It  belonged  to  each  indindual  to  avenge 
his  own  wrongs.  The  only  procedure  known  was  private  war, 
the  feud  or  vendetta,  which  was  carried  on  from  generation  to 
generation  until  families  were  exterminated,  or  until,  wearj'  of 
struggling,  the  two  parties  made  peace,  just  as  to-day  arbitration 
or  meiJiation  is  resorted  to  for  ending  differences  Wtween  Stale*. 
Tlie  Druids  in  Gaul  and  tlie  Brchons  in  Ireland  played  the  role 
of  arbiters.  Both  enjoyal  a  sort  of  magical  ix>wer ;  it  was  this 
which  caused  them  to  be  chosen,  and  this  explains  the  fact  that 
their  decrees  were  respected.  Cwsar  maintained  that  they  had  the 
power  to  excommunicate  those  who  disobe>'e<i  them.  Already, 
however,  alongside  of  these  priests  in  Gnul  a  secular  s>'stem  of] 
justice  meted  out  by  the  magistrates  of  the  cities  had  made  its 
appearance.  In  Germania,  clecte«!  '*  princlpes  "  dispen."»e<i  justice 
in  the  cantons  and  villages:  they  also  were  magtstrntes,  and  the 
common  people  assisted  them  in  their  duties.'    This  popular 

BUch  that  they  did  not.  alluw  themselveB  tn  mirvive  their  chief.  —  In  Ire- 
land Vif  find  Tree  dienUi  and  v&asal  flerfn.  Tho  "rlienl^l«"  wan  oonnocl««! 
with  tlie  TOntwfisioa  of  the  lease  o(  <»tlk>  made  by  tlie  patron. 

'  Tat..  ••fitTin-"  34.  26.  30. 

»  CiEtar,  VI.  '£i:  Tatitua,  12.  One  might  bring  a  «^{Mtftl  acctimlion 
iM^ore  the  national  awembly ;  to  «wh  one  of  the  cliieTa  ("principes") 
who  disppniMMl  juMlico  "per  paeo«  et  vioos,"  were  joined,  to  sfTVo  them  na 
oouiiM>I.  and  to  lend  their  "AUctnrilsB"  to  their  der-inoiu  (that  is  to  i*»y, 
lo  euaninuxp  tht^ii)  and  make  them  valid),  one  hiindnx]  amesaora,  choeen 
from  lunonfr  the  p(v>plr.  ("Cenn^ni  i*in^li«  ex  plebe  eomita«  eonaJUuilLl 
«iinul  «'t  auftlorilaa  ad>.unl.")  IntiTpr^'l  iLv  word  "t-witeni"  in  what- 
ever sen«o  vou  will,  wbet  her  aa  ap])I>'iiur  to  th«  family  chiefs  of  the  political 
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inter\'entit>n,  quite  natural  at  a  time  when  political  power  was 
weak,  was  one  of  the  most  striking  features  of  Germanic  justice. 
The  assessors  of  the  mapstrate  did  not  limit  themselves  to  giving 
him  their  advice  as  they  did  in  the  Koman  tribunals ;  they  pro- 
nounced the  sentence  which  the  maj(istrate  carrie<l  into  execution. 
If  we  may  judge  by  tradition  and  subsefiuent  law.  outlawn.'  .seems 
to  have  been  the  most  severe  pennlty  which  could  be  infllcteci  by 
the  Germanic  tribunals,  or  rather  by  the  highest  of  them,  the 
popular  as.sembly  (later,  by  the  king).'  'Iliis  wa.s  a  .sort  of  secular 
excommunication,  more  lay  than  religious,  entailing  at  one  and 
the  same  time,  death,  banishment,  confisentinn  of  property,  and 
the  burning  of  the  offender's  home.  An  individual  who  was  put 
outside  the  pale  of  the  law  ("  ex  lex,"  outlaw)  might  he  killed  with 
impunity  by  the  first  comer ;  whoever  sheltered  him  was  punishe<K 
even  his  parents  and  his  wife ;  he  was  an  enemy  of  the  com- 
munity and  had  only  one  resource  left  —  to  flee,  to  take  to  the 
jungle,  as  the  Corsicans  say,  and  there  he  was  hunted  like  a  wild 
beast  ("  wargus,"  wolf),  exiled  and  compelled  to  live  abn>ad. 

§  25.  The  PoUtloal  Organs  of  eaeh  town  were :  first,  the  popular 
assembly  ;  second,  the  senate  or  council  uf  chiefs ;  third,  tlu*  king 
or  magistrates. 

I.    The  popular  aitsemhly-  m  Germany  was  composed  uf  all  free 

dmrion  called  the  hundred,  to  the  assembly  of  a  hundred,  or  to  any  p<?r- 
8on  what60f<V(>r.  it  in  none  the  lens  true  that  the  popular  t>1i>nipnt  had  ita 
place  in  Iho  rendering  of  juntice.  Concerning  the  role  played  by  tho 
"penleui  comiteB."  oomparc  infra,  the  Kranktsh  ""raohinibourgB,"  Brnn- 
n*T,  I.  143;  V ander kindfrü,  100;  BtQwlown,  N.R.H.  Tu  the  voatrory. 
Fusltt  de  Cauianifft.  "Racfa.."  :}öl. 

>  Compare  as  lo  Oaul,  ('ufar,  V,  5Ö  ("  hoBtem  judir«t  ...  in  ooncUio  ") ; 
"Lex  Sal.."  56.  Edicl  of  Chiliwrio.  10:  "homo  qui  per  silvaa  vadil.'* 
—  Z.8.S..  XI.  62.V 

•  Montetquieu,  "Esprit  dps  loia,"  XI,  6  t   "If  one  will  read  Ihe  tulmirahle 

rork  of  Ta«itus  cunL-erniiii;  ihe  Cemmn  fUBtoms.  hu  will  seo  ihal  it  in  from 

'thetn  that  the  English  have  drawn  the  idea  of  their  poliik-al  government. 

Tliis  «xooUent  By^tem  wan  found  in  the  fore«tB."    Guiint.  " Civilwatiun  en 

Pmnee."  1.7:  "  the  Gurmans  have  jfiven  u«  the  spirit  of  liborty."    Com- 

.paralivo  jurisprudenec  had  justified  these  opinions.     At  a  certain  period 

ü«f  thtnr  civilixalion,  other  peoples  have  ha<i  Ihe  Mtme  puhlir-al  inoliltitiuns 

a.*  the  Uermuujf. 

F.  'If  Rocco,  "Lm  tkts.  politiques  dans  la  Ruseie  nnfietme"  ("R.  Hiat..'* 
ISH.'i,  vtd.  iitt,  p.  241).  Aneient  Ru<isia  had  it«  elasnes:  notd«'»  ("hoyars"), 
and  umont;  rht'ni  eimrtien«.  "kniajii^,"  in  the  !<Ktrviee  of  (he  prinra,  mer- 
ehnnt.t.  vjllaetr«,  and  slave».  The  nobles  did  not  enjoy  heroditarv prlv- 
|'ü<v«.  Kvery  free  man  had  the  right  lo  be  present  «t  the  "V'Ätelie"  or 
'."popular  ai^M-mhly  and  lo  speak  in  it  (l)uL  by  reomin  of  the  palemal  power 
tho  son  could  not  take  part  in  these  asHemblies  during  the  lifelimo  of  hi^ 
father).  The  "V<iteh^'  '  delibiTaled  on  all  questions,  unanimity  imng 
rRltiired  for  its  deeisinuu.  Thin  wa^  obtained  by  a  friendly  ucreemont 
or  by  force,  the  majority  imposing  its  will  upon  the  minority.  At  Nov- 
p)n»l  llie  dinsMiters  were  drowned  in  the  Volga.  The  meetiugi«  wer* 
not  poriodio.  the  convocation  waa  made  by  the  prince,  or  by  a  irroup  of 
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men  capable  of  bearing  anus.'  They  came  to  it,  grouped,  no 
doubt,  in  fiuniUes  and  in  claiis  ("  propinquitas,"  "  sippe  ")  as 
though  it  were  a  military  exf>editiün.  TTiey  sat  fully  armed'  in 
the  open  air.  The  priests  coninianded  silence  and  compelled  it. 
if  necessary.  The  king  or  chief  spoke,  seeking  rather  to  persuade 
than  to  order.  The  crowd  e.xpresseJ  its  disapprobation  by 
groans,  its  approbation  by  the  rattling  of  anns.*  There  were 
ordinary  sessions  at  tlie  new  and  full  müontt,  and  extraordin8r>- 
sessions  whenever  circumstancus  iiiaile  it  neccNsary.  The  as- 
sembly^ decidet)  u[>un  die  luo^t  inii^ortaut  afTairs  of  the  town, 
chose  tlie  chiefs  who  ulministered  justice  In  Che  "  pagi  "  and  the 
"  vict,"  heard,  to  the  exclusion  of  thi>  latter,  ini[K)rtaiit  accusations, 
such  as  bigli  treason,  c^iwurdiiM.',  criincä  against  nature,  and 
inflicted  [>enalties  of  death,  or  outlawry.  It  wa.s  in  its  presence 
that  tlie  |>ulitictü  cnfranehiscmcnt  r>f  young  men  took  place; 
when  they  were  able  to  fight,  a  chief  or  a  relative  solemnly  arued 
them  witli  the  sliiehl  ami  tiie  lance. 

This  a.s9eml>ly  was,  therefore,  at  one  and  the  same  time,  the 
anay,  the  judicial   tribunal,  and  the  |X)litical  organ,  exercising 

rilieeiu.  but  ktt«?n<lanr.-«  was  not  obligatory.  Tho  "V4^t«h("  had  a  w«l 
Bad  ofQuwni  u-ho  i>xi'i-u u.-'l  it«  d(.'oisiati9.  This  pulitictti  orgati  un«,  tmwvvtrr, 
powvrlDsa  to  miLintani  inli-rnat  order  or  to  saft^iiiunl  it*i  iuil(-]H-iidt^tio«  with- 
out. It  was  QecesHary,  tberefore,  to  call  upon  the  prince's  with  wbotn  Ih« 
"Välchä"  noeotiatecl  Hotiiewhat  a»  thf>  Italian  citira  nef^Uated  witb 
their  "podoataa."  The  "V^trhö"  antKiintt>d  and  removed  the  prince, 
and  decided  upon  war  and  pi^ape.  Tne  prince  commanded  the  tro«>ps, 
administcred  jutitire,  atl^ndnd  the  seiminns  of  the"V€tchä,"  und  cauwd 
ila  deoisiona'to  be  exeeiit^d.  The  invasion  of  the  Tartars  brought  about 
the  ruin  of  th«  "V^tehß"  and  eave  the  Mo(WK>»it«i  auBicient  power  to 
solidify  Ku)uia. 

'Tho  >Jorw6«iana  who  emiKTated  and  sfttlert  in  Ireland,  taking  iheir 
old  custom«  with  them,  had  a  popular  a&nembly  or  "Althing."  It  met 
in  a  VBHt  plain  on  an  iKotate«!  hlwk  »f  lava  railed  the  "Mountain  vt  the 
Iaw  " :  there  was  aa  altar,  a  lake  from  whieh  they  drew  water  to  wash 
away  the  blood  of  the  victiniB.  and  a  rxx.'k  from  which  the  eondemned 
were  hurled.  The  satrrifine«  were  followixl  by  Hilemn  banquet»;  dunui; 
the  seaaion  of  the  Diet,  private  warfare  waa  mispended.  Hie  priects  (iro- 
otaimioK  a  holy  truce.  Brunner.  I,  3().  think«  that,  in  the  "  Cierniwni»  '  of 
Tacitus,  the  nsHcmbly  was  aoouslumi^d  to  npen  its  sqb&oiu  with  n-Ujtious 
oeretnonioa. 

'  Tho  army  wa«  the  nation  under  arnia.  0»ar.  V.  56.  Military  wr- 
vioo  was  fur  the  free  man  quite  as  niueh  a  Hfiht  as  a  duty.  ALw  the  hand- 
ing of  arm«  waa  a  method  of  freeitinr  KlnveN  amonn  the  Ijornbanlit  (faul 
Dincrc,"  Hist,  Lanifob.,"  1, 13),  and  the  takinifof  arms  for  tlu<  young  man 
was  the  eenmnny  by  which  he  «nterod  upon  imlitJeal  life. 

'Qeoenü  uuife  anmnK  the  n«nnanK  <lHn-M,  the  eWtion  of  kings). 
J^natak    in    Norway.     Orcg.    Tourt,    "H.    Pr.."    2.    40;    " RothaiiM," 

*  Perhftpa  unanimoiitily.  Aeetirding  to  primitivo  uxage,  a  mere  ma- 
jority waroely  ever  sufliml  ^Russian  "'Wleln?."  Montenrerin  assemblie», 
the  Oaeetcfl.  and  the  Abvsiinian).  VtotM.  1,  286;  "Cap.  Saxon.,"  c. 
26,27. 
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direct  government  ajid  leaving  to  the  kings  or  chiefs  only  matters 
of  secondary  importance.' 

Among  the  Gauls,  popular  assemblies  did  not  occupy  so  im- 
portant a  place  as  they  did  in  Germany.  However,  there  were 
meetings  in  ever)*  town,  composed  of  alt  the  men  who  bore  anns.' 
Csesar  spoke  also  of  a  national  assembly  '  which  he  himself  con- 
voked annually  and  in  which  only  the  "  principe»  civitatum  " 
took  part ;  but  he  is  not  certain  tliat  this  "  concilium  totius 
Gallia'  "  existeil  before  his  advent;  it  was  perhaps  an  institution 
whidi  came  into  existence  fnim  the  nece.ssity  of  resisting  the 
Romans;  tliey  convoked  national  assemblies  as  one  would  &[>• 
point  a  dictator ;  Gaul  was  compc]le<]  to  establish  its  unity  just  as 
Greece  had  U>  do  to  resist  the  Persians.* 

U.    The  Senate.  —  Aa  soon  as  the  territory  was  extended  so 

the  populatioti  increasexl,  it  became  impossible  to  hold  general 

assemblies;   «here  tliey  still  existed,  they  were  held  only  at  rare 

intervals  and  for  tlie  consideration  of  vital  questions.     Ordinary 

affairs  were  placed  in  tlie  hands  of    a   less  numerous    body,  a 

senate  or  assembly  of   notables  or  elders.     The  assembly  of 

the  "  principes,"  in  the  "  Germania "  of  Tacitus,  was  of  this 

character  ("  de  mlnoribus  rebus  principes  consultant,  dc  ma- 

joribus  omnes").    Tlie  Gallic  senate^i,  composed  no  doubt  of  the 

elite  of  the  knighthood,  seem  to  have  played  a  more  important 

role   and   almost    to    have   superseded    the    popular   assembly. 

Among  the  Nerni  it  was  composetl  of  six  hundred  members; 

among  the  K<tuÜ,  two  relatives  could  not  occupy  a  seat  in  it,  which 

would  lead  one  to  suppose  that  it  included  only  family  or  clan 

chiefs  represented  just  as  in  States  made  up  of  an  aggregation  of 

"  gentes  "  or  clans.     The  senate  resembled,  therefore,  the  diets  of 

'  These  aasomhliea  r«ippear,  aflpr  the  invasion,  among  nations  of  the 
G«rmfta  rat-p.  under  the  follon-inR  names:  ""Thing"  (Si«n<1iu Avian}, 
"Din«."  "(ledinKr"  (Gernian),  "•MalluB*"  (Frank).  "Gyuiot"  (Annclo- 
Saxon).  "Wfrf' ■  (Saxons.  FYisons).  The  " Landsccmcindc- "  of  the  litll» 
Svisa  cantons  euch  as  L'ri  and  Appfoz^ll  is  Duthing  moro  Ihan  ihe  ol<I 

Kpnlar  assemhly  whirh  found  tbert;  a  oongi'nial  cuvirumuL'Ul  and  has 
BQ  perpetuated  ut  nur  own  timps.  Compare  th<*  Kabylc  "Djcmaa." 
MoA^urray,  "Formation  d«  eilÖB  fhez  les  pop.  sÄienl  df  l'.\lKArie," 
1888;  Zimmerman.  " Vnlkaversamml.  dd.  alt.  Di<ulsph(^u"  in  "Brandes. 
B.  üb.  d.  germ.  (ifsellncli.,'*  II,  !Rfi:j.  Thf>  Italian  cities  and  llif-  Prrnph 
conuntines  of  the  MiddU-  Ape«  had  al.'so  their  pojnilar  assemblifs. 

"Crt-Kflr.  V.  ÖCrnnHlium  .Kdiionim"!..«:  VI.  20.  23;  Cottgnj/.U,  490. 

■C.riir.  1,30:  IV.  (i;  V,  27.  M.  .W;  VI,  3.  44;  VII.  I.  2.  t«.  ".'V:  11. 
4  foonoilium  Belpanim").  ('omparc  D'Arboi*  de  JubnitwitU,  "Le« 
A»emblieä  Politiqufs  dr  I'lrtiLnde.''  ^fif^•.  tbfy  may  bo  compared  to  the 
annua!  axsembUe«  of  ih«  Druids  in  the  (^ountr\-  of  Chartre«.  Port.  "Bau- 
fhnDi*."  II.  8t. 

*  Another  symptom:  On^lorix  medilat«;  Batting  poasesdoD  of  tbs 
*'imp«riuro  tottu«  Gallise."     Camr,  \.  2. 
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modern  confederations.  In  countries  where  a  noble  dass  existed, 
as  in  llun^arj-,  it  was  the  lords  who  composed  the  political  as- 
sembly ;  until  the  be^innin^  of  the  1500  a,  they  were  accustomed 
to  assemble  on  the  race  course  of  Hakos,  near  Pesth.  TTiis  was 
also  the  practice  in  Poland. 

III.  King^  or  Chief.t.^  ~  The  authority  of  the  chiefs  was  in 
harmony  with  the  development  of  the  politic»)  function  and  was 
consequently  ver\'  weak.  "  Reges  habent,  quorum  tamen  \i3 
pendet  in  populi  scntentia."  is  said  of  the  ancient  Swedes.  The 
same  may  be  said  of  the  kings  of  Germania,  chieiiy  powerful  by 
reason  of  their  "  clienteles."^  Half  hereditarj'  and  half  elective, 
the  practice  was  to  choose  them  from  certain  families  because  of 
their  rank,  whereas  military  chiefs  in  countries  where  there  were 
no  kings  to  command  the  army  and,  no  doubt,  also  where  the 
kings  were  Uxt  old,  were  appointed  because  of  their  courage 
(*'  reges  ex  nobilitatc,  duces  ex  virtute  sumunt  ")■  They  had  no 
right  to  punish  as  the  military  chiefs  in  the  time  of  Caesar  had ; 
this  right  wa-s  reserved  for  priests,  who  were  the  8up[K»sed  executors 
of  the  will  of  the  gods.  They  were  distinguished  from  the  people, 
siimcwhat  as  the  chiefs  of  savage  tribes  are  distinguished,  by 
the  arrangement  of  tlieir  hair,  which  was  such  as  to  give  them 
a  more  martial  air  and  to  frighten  tlie  enemy  (Sucvi,  Franks). 
It  was  customar>'  to  offer  them  pri-sent*^  and  a  part  of  the  compo- 
sition <Iue  in  case  of  murder  was  paid  to  them,  whereas  the  town 
received  it  where  there  were  nt»  kings.  Tiie  "  prineif>es  "  or  local 
chiefs  had  still  les.s  power  (cf.  "  reguli,"  "  ealdormen  "  among 
the  Anglo-Saxons  und  "duces"  among  the  Lombartls).  They 
were  chosen,  ordinarily,  from  among  the  nobles;  but  there  was 
this  difference  between  them  and  the  kings;  the  latter  inherited 
their  office,  whereas  the  chiefs  were  elect«!,  but  it  is  not  certain 
whether  the  election  was  for  life. 

Gaul  had  kings'  and  especially  magistrates;  the  "  vei^obret." 

'  Hrauittann,  "PrioHi«^  Atr  OxUifr  u.  Ocnri.,"  I.SSJ;  tiybtl,  "Entat«- 
hiing  d.  deut.  Ko«Hii|^humi,"  I8H[ :  Dahn,  "Kminiee  dor  Oertnaoen." 
ISdl-JiS:  Votn,  "Republik  u.  Kooniglhum  im  alt.  (lerm.,"  ISiSö; 
WaiU.  "Porwh.."  11.387;  Bninnrr.  sw.  17  (iHblkiC.) ;  fV«a»-,  I,  'Al  ; 
11,5.28;  III.  16.  17;  IV.  II;  V..->4:  VI[,32.33;  VIII.  21 ;  itoJfuKitter, 
"Das  Kuontgi.  i.  all^.  filaat."  18^6. 

'The  kin«  or  "prinoii>e8  rirHatiii"  [Tnc.,  HI)  «a«  called  "Chiudans," 
from  "Diiuua"  mennini;  |ii«|>le  (c/.  "Lex  Sal.."  46:  "aiitellicudii." 
iDiAnini;  "sQtn  dominum") :  "phnnnlng."  "konungr"  ("kfwtiig")  from 
"I'hunni."  "künnt>."  m«anin>r  riu><>.  nation  ;  "l«>d'"  fAngI<»-8axon«)  word 
«■hicli  also  moans  peoplp.  M.CJ.K.,  S.S.,  VII.  377.  Waitz.  I.  322; 
Grimm.  R.A..  231 ;   Cfrsar.  VI.  2^. 

■  rfl/.,"MiixinJc."9.  B,  3.  C««ir,I,3;  11,4;  IV.21;  V,28.25.&4: 
VII,  4. 
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who  was  the  chief  majiistrate  among  the  Eduit,'  was  elected  by 
the  priests  and  the  other  magistrates  for  one  year;  he  had  tlie 
power  of  life  and  death  and  could  not  leave  the  territory  of  the 
town,  which  in  time  of  war  necessitated  the  appointment  of  an 
additional  militarj-  chief.  The  authority  of  these  magistrates 
seems  to  have  been  greater  than  that  of  the  Gennan   chiefs; 

jjievertheless,  they  complained  that  simple  indiWduaJs  had  more 
influence  than  they  in  the  State,  The  militar>-  aristocrac>*  with 
its  *'  dient^Ie,"  and  the  Druidic  priesthood,  counterbalanced  their 
power. 

§  26.    CompoBit«  Sodvtlvs.  —  Political  machinerj'  here  becomes 
complicated.    The    central    organ    includes    various    elements: 

.thus  in  a  monarchy  one  finds  associated  with  the  king  a  council 
composed  of  officers  or  ministers,  chosen  from  among  the  relatives 
or  servitors  of  the  king,  for  example  the  eunuchs^  under  the  Later 
Empire,  and  huroaus  by  the  side  of  the  ministers.  In  proi>(>rtion 
«s  the  attributes  of  the  State  grew,  the  authority  of  the  ministers 
increase«! ;  the  king,  physically  incapable  of  attending  to  every- 
thing, kept  in  his  hands  only  the  general  direction  of  public  affairs ; 
often,  oven,  the  real  power  passed  to  a  prime  minister  or  a  grand 
vizier.  The  king  reigned  but  did  not  govern.  At  the  head  of  the 
territorial  divisions  there  were  the  local  organs,  which  were  the 
reproduction,  on  a  small  scale,  of  the  central  organ,  and  were 
superordinated  hierarchically  one  to  the  other.*  The  central 
o^an  was  cbarged  with  coordinating  the  action  of  the  local  organs, 
and  also  that  of  the  special  machinery  which  came  to  be  formed 
little  by  little  alongside  of  it  and  at  tts  expense :  judicial,  military, 
financial,  —  all  witli  the  same  hierarchy  and  the  same  centraliza- 


•  Cuaar.  I.  4,  16;  VII,  32.  33  ("iDteraiissiM  mu^ittTattbuit."  thst  iit  to 
8a>\  «itii  tbo  inU"n'«mion  of  Iho  otlM?r  raa*ristniU«  uf  ihu  lown  and  ol  tlie 
'■  voreobrot '*  Id  oftle*-);  otht-ra  trnnslat«>  "in  tht^  absonoe  of  the  magiii- 
trsk-';  f^imbo.  4,  4, 'i.  TJip  "  Lexovii "  hiul  also  u.  chiwf  ald«»riiijvn  ("voiw 
gobfPt"*.     Cf.  Robcrl.    "R.  aivhiol.."  188ti. 

'  Mistreiemof  111*  king  (Louis  X\"l,  lovers  of  the  quHD  (Catborine  II), 
favoril«*  of  both,  Iiavo  an  imprirtnot  iM^lili'-nl  iiillueric«  in  tiionarr-hii«. 
Ncpotinn  id  inoduru  r^Vimt^  i»  a  »urnvul  of  tliv  post. 

'The  local  orgao-t  ar<»  «onititimt^ä  rrwittxl  dirt-otly  by  tbc  roTitral  orßan 

{oolonitni,  ft«.*.).  At  othvr  tiitn-ic,  tbc  latt*:-r  in  «■onlfiil  to  «iibordinate  lo 
Iwlf  iwwors  already  t^xii-liiier.  by  tranüforniini;  tlw  Iwal  chiefs  into  sintple 
funclionariM.  In  ponfwlomtod  Stntos.  tho  i-hiofs  sinTcn(i**r  only  a  atnall 
pari  i^r  their  powen«.  In  liiilia  ibf  Hnvlith  hav»  a))ow«d  p«>tt^  poten- 
tates lo  remain,  rajoh.t  wiili  yn-al  nominaJ  power.  Whatever  their  oripn. 
th*^  loral  orjpins  I«^nd  to  rcwmhlfi  thp  (vntrnJ  orsnn.  In  the  Pi>rsjaii 
moiian-hy,  thf  tialraps  «rmKalt'il  lo  thciii)M*lv«-8  Ihf  powffrof  lifi*  and  df-ath. 
In  (!nT<)'C.  Sparta  propairai'-d  arimooratif  institulionH.  Athc-us.  demwrs- 
lir.  Th«*  "miiniHpes  adopleri  in  the  Rnman  Empin-  tht'  cioniitituliua  of 
Kpublji.'aii  Knm^  which,  in  apiH-aranoc,  had  always  remained  in  vt^r. 
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tion.  The  separation  of  powers  was  a  consequence  of  the  divisitm 
of  labor,  ami  it  was  even  more  pronounced  tlian  in  modern  doci*-' 
ties ;  the  industrial  and  reh'gious  niachiner\'  was  distinct,  and  in  a 
larpc  measure  independent,  of  the  political  machinery.  Thh  is 
not  sajing  tlial  there  were  not  protests  against  this  tendency. 
The  socialistic  theory  of  "the  organization  of  labor  made  the 
State  a  great  manufacturer  and  e^'en  the  only  possible  manufac- 
turer. In  religious  matters,  the  ultramoiitanes  like  Auguste' 
Conite  desireil  a  State  religion  ;  some  wouUI  have  restored  to  tlie 
State  the  religious  function  which  it  had  so  long  exercised  tlirough- 
out  autiquity  and  almost  everj-where  even  to  our  own  time ; 
others  wished  to  restore  to  it  the  economic  function  of  which  it 
had  been  deprived.  Kven  when  we  set  aside  these  radical  theories, 
there  remains  the  open  question  of  the  relation  of  the  Church  and 
the  State,  and  of  the  intervention  of  the  State  in  industrial 
and  commercial  matters. 

Ancient  patriotism  demanded  the  entire  <levotion  of  the  citixen  ; 
it  is  uec«ssar>'  to  picture  to  ourstMvcs  ancient  States  n.s  villages 
in  a  state  of  .«^iege.  and  to  remember  Chat  an  act  innocent  in  time 
of  peace  became  a  crimt-  in  the  presence  of  the  enemy.  In  our 
own  time  there  Ls,  as  it  were,  a  return  towards  militari.'mi;  the 
State  takes  possession  of  the  telegraphs  and  the  railroads ;  it  enacts 
laws  against  drunkenness;  we  aim  to  make  men  happy  and  virtu- 
ous by  decree  of  the  State,  whether  tliey  like  it  or  not.  But  lih- 
rral  institutions,  free  trade,  liberty  of  aHisoentv,  liberty  of  the 
press  maintain  on  the  whole  the  upper  hand.  TJie  mtKlern  State 
has  gained  in  strength  almost  as  much  as  the  individual  has  gained 
in  independence,  —  a  circumstance  that  has  solved  a  problem  as 
difficult  ill  appearance  as  the  squaring  of  a  circle.  If  tiie  regime 
of  State  control  rather  than  that  of  anarchy  is  to  l>e  the  regime  of 
the  future,  it  does  not  follow  that  the  State  ought  to  l>e  ever>-- 
thing  and  the  indivtduiil  nothing.  The  body  draws  its  strength 
from  the  vitality  of  its  cells ;  these  must  have  a  life  of  their 
own ;  it  U  the  same  with  society ;  the  more  vigorous  the  indi- 
vidual, the  more  fKiwerfnl  the  society.  It  is  not  the  atrophy  of 
the  individual  that  should  be  sought,  but  his  full  development. 

§  27.  Th«  Anciant  Town  and  iti  R«Tolutlons. — The  small  Greek 
pities,  and  even  Home  iUelf,  were  originally  organised  acconl- 
ing  to  the  tx-pe  of  the  Gallic  or  German  city,  with  their  popular 
assemblies,  senates,  kings,  or  magistrates.  But  in  time,  their 
constitution  became  more  complicated  and  was  transformed. 
The  history  of  their  public  institutions  shows  great  uniformity: 
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Üie  ancient  writers.  Polybius  among  the  others,  noticed  it  and 
described  the  ctiurse  of  their  revolutions.  They  |Misse<l,  for  themost 
port,  through  the  Following  stage»:  first,  patriarchal  monarchy, 
Romeforexumple ;  seeondjäristoerueyof  race,  the  patriciate  tiiking 
the  place  of  the  monarchy  which  had  become  tyrannical ;  third, 
aristocracy  of  wealth  which  replac«!  the  nid  nobility  («institution  of 
Holon  at  Athens,  and  of  Si-rvius  Tullius  at  Rome,  |K>litiral  rights 
being  dependent  upon  wealth) ;  fourth,  denuteracy  hasi**!  upon 
equalit>'  between  the  common  people  and  the  patriciate.  Mili- 
tary" and  financial  bunlcns  fell  up*>n  the  plebeian  as  well  as  upon 
the  patrician  class,  upon  the  poor  as  well  as  upon  the  rich.  Those 
who  shared  the  burdens  desired  to  share  also  the  pri\*ileges. 
Artificial  dtWsions.  purely  territorial,  replaced  the  old  ethm'cal  or 
family  divisions  (tribes  and  "  demcs  "  in  Athens) ;  the  assembly 
of  citizens  voting  by  tribes  had  the  last  word  concerning  all  matters 
of  importanc-e.  The  magistrates  were  temporary;  they  were 
responsible  to  the  people  and  might  be  recalled  by  them ;  they 
were  chosen  by  means  of  the  lot,  election  retaining  an  aristocratic 
character  (ciHuparc  the  AtJietiian  jury  of  the  Heliastes  who  were 
chosen  by  lot  anil  the  Itomaii  judges  wlui  were  taken,  up  to  the  time 
of  the  Gracehii,  fr*>ni  among  the  Senatiirial  order) ;  the  fifth  stage 
was  Tyranny.  The  sotial  qtu-stion  proved  to  \w  the  KKik  upon 
which  the  ancient  democracies  were  wrecke«!.  After  havhig  at- 
tained equality  in  political  matters,  the  people  demanded  equality 
of  wealth.  In  the  pursuit  of  thLs  end,  which  was  as  fantastic  as 
equality  of  strength  or  intelligence,  rich  and  poor,  fnt  and  lean, 
struggled  without  respite.  If  the  Utter  were  stronger,  they  prof- 
ited by  it  to  obtain  from  the  State  distributions  of  wheat  and  food, 
the  cancelling  of  debt^.  and  the  division  of  land.  The  disturbances 
arising  from  these  measures  cost  the  city  its  liberty  and  polirical 
.rights.  A  t.\Tant,  a  Cn»sar,  usually  the  leader  of  the  democratic 
party,  was  at  hand  to  reestablish  order  and  repress  anti-social 
tendencies.  Ilis  rule  was  submitted  to,  as  to  the  lesser  of  two 
evils,  the  greater  being  anarchy. 
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Chapter  I 


THE  ROMAN  EPOCH» 

Topic  1.  The  Empire 


28.  The  CooqueBt  of  Qaul. 

29.  The  Roman  Empire. 

30.  The  Central  Power. 

31.  The  Later  Empire. 

32.  The  Repreaentativee  of  the 
Central  Power. 


S  33.    Offioialdom  C'Tonotion- 

arism").  Separation  of 
Powera  uid  the  Hier^ 
archy. 


Topic  2.    Justice,  Armt,  Finances 


1 34.  Juatioe. 

I  35.  Military  Institutioiu. 

§  36.  Pinanoes. 

l  37.  Same :  Revenue. 


38.  Direct  Tazee. 

30.  The  Later  Empire. 

40.  Indirect  Taxes. 

41.  Appendioea. 


Topic  3.  The  Province 

}  ^.    The  Proviace.  I  9  43.     Provincial  AwemblieB. 


Topic  4.  The  City 


44.  The  Municipal   R^me. 

45.  The  City  or  "  Munioipium." 

46.  Rfisum«. 


S  47.     Decadence  of  the  Municipal 
R^me. 


Topic  5.  Status  of  Persons 


S  48.     Class  Systems. 

1 49.     Functionaries. 

S  50.     The  Senatorial  Class. 

9  51.     Assooiations  of  Laborers. 

(A)   Under  the  Later  Empire. 
§  52.     The  Colonat.     Status  of  the 
Coloni. 


§  53.  How  One  Became  a  Colonus, 
and  how  He  Ceased  to  be 
One. 

i  54.     Origin  of  the  Colonat. 

§  55.     Causes. 


■  Biblioohapht:  "Corpus  inscriptionum  latinarum,"  t.  XII  (Nar- 
bonnaise) ;  Vol.  XIII  contains  the  inscriptions  of  the  three  Gauls;  Dea- 
jardins,  "Geographie  de  la  Gaule  romaine,"  1878  el  aeg. ;  Lorignon,  "Atlas 
historique  de  la  France,"  1884  ;  Roman  histories  of  Duruy,  of  Mammaen, 
etc. :  Manuals  of  Roman  public  law  by  Marquardt  and  Mommatn,  Mis- 
poulcl,  Bouchi-Leclcrcq,  etc.;  Fitstel  de  Coulanges,  "La  Gaule  romaine"; 
"L'Invasion  eermanique  et  la  (in  de  I'Empire."  1891 ;  C.  Julian,  "Gal- 
lia,'* 1892 ;  Viollet,  "Hist,  des  instit.  polit.  de  la  France,"  I,  25  (detailed 
bibliog.) ;  Glaaaon,  "Hist,  du  dr.  et  des  inst,  de  la  France."  I,  155  ;  Viol- 
let.  "Ac.  Inscr.,"  XXXII,  2,  79;  Giraud,  "Essai  s.  I'hist.  du  dr.  fr.." 
1846 ;  Chauveau,  "Le  droit  des  gens"  (N.R.H.,  1891,  393) ;  Daremberg, 
"Diet,  des  Antiquitds." 
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Topic  G.  L-vxd  Ownership 


66,     Roman  Theory. 

57.     LATKe  Eatatee. 

£8.     Mode  of  ExploitAtion. 


§59.     The"Emphyt*»e." 
S  60.     Kormatiou. 


Topic  7.  Concll'sion 

lei.    The      Decadence      of      tb«  1 1  62.     Th<>  Pot^ns«  and  th«  PAlro- 
Etapire.  |  oima  Vicorum. 


Topic  1.   The  Emp[Rk 

§  28.  ThB  C<mqueit  of  Ouil.  —  Gaul,  after  its  conquest  by 
Cffisar,  was  (quickly  Uomaiiized.  A  number  of  the  Gauls  re- 
ceived the  riKlii  of  citizenahtp,'  and  in  a.D.  21 2  Caracalla  conferred 
citi%ens]iip  on  all  altens.'  This  p^neml  act  completed  the  assimi- 
latinn  of  the  Gauls  hy  the  Itomans.'  Druidism  fell  under  the  ban 
of  the  law  forbidding  human  sacrifice»,  pri>hihiting  associations 
not  rect^i^ed  by  the  State,  and  punishing  the  practice  of  magic; 
so  it  disapiK-arcd.*  Nothing  rrmained  of  the  Celtic  language 
and  institutions.  I  lowever,  (»aul  left  us  two  things :  its  geographi- 
cal diWsion.s  and  the  genius  of  our  race.  "  The  old  Gallic  States, 
in  fact,  preserved,  almost  to  our  own  liay,  their  name,  their  boun- 
daries, and  a  sort  of  moral  existence  in  the  memories  and  affections 
of  men.  Neither  the  Romans,  nor  the  Germans,  nor  feudalism, 
nor  monarchy  have  dcstroywl  tliese  ancient  units;  they  are  still 
foun«!  in  the  provinces  and  tiie  i-jiuntries  of  France  to-day." 
As  the  Komans  judged  the  Gauls,  regarding  them  as  unsteady, 
light-hearted,  easily  turned  toward  new  things,  having  a  prti- 
nouncwl  taste  for  disputation  and  agitation,  good  soldiers,  clever 
talkers,  so  foreigners  judge  us,  Moramsen,  for  example :  *'  You 
see  them  always  the  same,  made  of  poetry  and  of  shifting  sand,  with 
weak  heads,  with  de<'p  sentiments,  credulous  and  eager  for  novel- 
ties, amiable  and  intelligent,  but  devoid  of  political  genius."  ' 

'  Cf.  the  "wnfttii.'i-oonsuUiim,"  rpndpred  upon  the  Oratio  of  Claudius 
in  the  year  AH,  aad  la'aulioK  lo  the  "mimores  O&Ui»"  entrauce 
into  the  senate'.  TWtJiu.  "Ann.,"  XI.23  ;  lkj(jardina,  III,  280 ;  Julian, 
p.  172. 

>  DUc..  I.  5.  17. 

*  OaiMi.  II  I,  06.  120.  and  Chfaart.  "  La  loi  p«r«erine."  1800.  Gaul  doM 
not  «eem  to  Jiav«-  iireiwrvi^d.  tut  did  tht*  K&dt.  the  national  cuHtoms.  Af  it- 
Ma.  "Reichsrp<'ht  u.  Volk-sm-ht."  \mi. 

«SwioniK«.  ■Claud.."  2Ä:  Plinv.  ■'H.N'.,"  30.  4. 13.  Were  the  Druids 
penecuted?  FuaUl  4e  Ct>uL,"R.  cplt.."  IV;  d'Arbma  de  JuhaimriHt."K. 
aroheol.."  1879.  p.  374,  and  "Etudes  do  dr.  oelt.,"  p.  172;  Duruy,  "Ac. 
se.  moralfa,"  IftftO.  p.  A06. 

*  Momm»en,  "Hiat.  rom.."  VII,  111  (tr.  fr.)-  C/.  "K.  oelt.,"  JaiL,  1893. 
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§  2fl.  Th«  B«man  Empire  pn>s«'iit:i  the  type  of  a  powerful 
unttarj'  WK-icly  having  ii  stnnj^ly  centralized  organization,  and 
most  of  the  pharacteristics  of  the  great  modem  States.  Under  its 
repnl>liean  fitmi,  the  ancients  eonsidiTed  it  as  a  mixed  government 
—  monarchy  because  of  tlie  imjwriiim  or  authority  of  its  magiv 
trates,  ariatocrary  because  «f  the  role  which  the  senate  played. 
and  demc)cra<'y  fmm  the  sovereignty  which  the  ixipnlar  "comitia" 
reserved  Ut  themselves.  The  strict  dependen<r  t>f  the  indindual 
upon  the  Statedid  not  result,  however,  in  the  annihilation  of  liberty ; 
there  were  limitations  upon  the  power  of  magistrates  (especially  in 
penal  matters) ;  however  absolute  their  "  impcrium,"  the  prin- 
ciple of  aimual  terms  of  office  and  the  responsibility  of  the  magi«t- 
trates  in  connection  with  their  administration  preventcfl  much 
abuse.  The  division  of  functions  among  the  great  magistrates,  the 
rule  of  collegiality,  and  the  right  of  interx'ention  between  col- 
league» or  equals,  were  excellent  guarantees  for  the  citizens.  Tliis 
iiiir  mechanism  did  not,  however,  save  Kume  from  ilcmagogic 
anarchy  and  the  tyranny  which  result»  tlierefrom.  The  Empire 
eiincenlratcfl  in  the  hands  of  a  single  man  the  various  powers 
which  the  repnblii-an  i-onHtitutitH)  had  separate«!,'  We  might 
suppo.sc  that  this  revolution  wouhl  have  done  away  with  the  im- 
pcr^^mal  eimceptinn  of  tlie  State  and  of  the  public  functions. 
There  was,  however,  no  such  result ;  it  ejtLsted  in  the  general 
conscience  by  force  of  hahit  ami  because  tlic  idea  was  still  true 
in  many  respects.  The  division  *>f  tlie  Kmpire  into  two  parts, 
the  Ka-st  and  the  West  (a.D.  3!*,"»),  did  not  impair  it:  tlie  taws 
were  common  and  the  State  remained  one. 

§  30.  Tfaft  Central  Pow«r.  —  Augustus  held  his  power  from  laws 
"OT  .special    decrees    ("  senatus-rttnsulta  ") ; '    his   suitvssors   held 

■  What  bev«n>f<  uf  the  gnmt  powtint  of  thf>  Rr^puhHc  ?  Tbc  comitia  IohI 
thfi  clwlion  of  maKiKtrulvs  uauer  TiK-riiii*,  the  votinji  of  the  Uw»  under 
N«>r*n,  and  arc  soam-ly  roco^izaltlc  in  llic  »sspni Iilipa  of  llie  Campus 
SliiriiuK  wb«re  th*>  «napcrtir  wa*  ai-rlaiiiiM.  The  ropiiblican  ßonatP  was 
an  inctopendenl  body  »cIwUkI  from  amoru;  former  nia(;i«lratf|i,  apimintcd 
liy  the  comitia:  the  noDSont  insrUHvl  thrm  on  (tie  epnaiurial  list  after 
haviriK  estahliuhcd  tl»'ir  honombic  rharactfr;  Ibc  imperial  «tcnat«  do- 
[wndra  upun  thv  will  of  Iht'  prini?«».  »ho  conntiluied  it  arrurdiuK  lo  his 
own  discretion  ("aUctto  ini^r  «>n!ni!arf>fl").  and  convokwl  it  whwi  be 
ploased  aitd  madv  il  vote  a»  h<*  winhf^l.  This  asAcmbl.v.  for  «how  onl^, 
dragntd  out  a  uaultMs  <^xiflt<-n'-o  during  the  whole  period  of  thi>  Later 
Koipire.  MaciitnitM.  ronKiiln.  pnrtorH.  had  no  more  ufffi'tivu  power 
ttiao  had  tb«  wraiat«,  and  tliHr  funrtions,  ait  a  matter  of  form,  oon^tl- 
tnif^  tbu  depiM!«  of  a  "eumus  bonorum "  which  appcttl«d  only  to  111« 
vanity  of  the  iräalthy.  ijicritw«.  "  Ijc  S^nal.  Romain  aepilis  Dio<^^lelii>n." 
IHSS.'  Cap>al,  "Oouni  d'^pisrapbiv,"  2d  ed.,  1800.  (Bcnalorial  and 
equmtriaa  carcMir.) 

'Monument  or  inaeription  of  Annjrre:  "Rea  OeetA  divi  Aufciuti,** 
ed.  Cognat  tt  PtUitr  (terminal4>d  in  .\.a.  14). 
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it  by  virtue  of  a  genera]  taw,  pronounced  at  the  time  of  their 
acces^on,  itself  a  decree  which  the  people  voted  by  acclamation.' 
In  theory,  the  Kmpire  was  elective ;  the  prince  was  appointed  by 
the  senate  whose  authority  apparently  counterbalanced  his  own 
(Dyarchy) ;  in  reality,  he  arrived  at  his  power  by  inheritance, 
his  successor  sharing  the  thmnc  with  him,  or  by  usurpation, 
thanks  to  the  support  of  the  army.  I  Ic  bore  the  religious  title  of 
Auj^iistus,' worship  of  him  was  a  part  of  the  religion  of  Home  during 
his  lifetime,  and  he  was  placed  among  the  number  of  the  gods  by 
the  senate,  after  his  death  ("  dlvns  ").  He  had,  by  virtue  of  his 
quality  as  sovereign  pontiff,  the  supn-nu-  management  of  the  offi- 
cial religion,  exercised  the  powers  of  thr  ancient  cenwirs,  and  con- 
sequently prejmred  the  list  of  senators  (which  was  equivalent 
to  the  right  of  creating  the  senate  at  his  will) ;  prepared  the 
census  of  the  citizens,  which  permitted  him  to  grant  the  right 
of  citizenship,  exercised  the  tribunitial  power  ("  snerosanctus," 
the  right  of  coercion  over  all,  the  right  of  intercession,  the  right 
to  preside  over  the  senate  and  the  popular  "  enmitia  ")  and  the 
proconsular  power  (supreme  head  of  the  army,  right  of  peace  and 
of  war,  administration  of  the  proWnces,  the  right  to  le\y  taxes  upon 
them,  and  the  right  to  exercise  the  supreme  judicial  power). 
If  he  did  not  possess,  properly  speaking,  the  legislative  power,  he 
caused  decrees  to  be  made  by  the  senate  at  hi»  command,  pro- 
nounced «licts  and  rescripts,  and  finished  by  legislating  directly 
himself.  Hedld  not  appoint  the  magistrates  before  the400  s.but  he 
reeommendef!  candidates  to  the  senate,  and  his  recommendations 
were  equivalent  to  orders.  The  republican  laws  of  sovereignty, 
that  is  to  say,  laws  in  relation  to  the  public  safety,  permitted 
him  to  reach  all  suspects.  By  virtue  of  these  he  had  the  right  of 
life  and  death  over  all.  A  special  clause  by  which  he  was  ap- 
pointed authorized  him  to  do  whatever  he  believed  expedient  for 
the  safety  of  the  republic.' 


'"Lax  de  ünpeTiii  Vrapaatant."  a.d.  (10-70.  Giro/rf.  "T»oct««,"  Rl. 
Vtpian.  Dig.,  1.  4,  ß:  "Quod  principi  plaouit  tftg7»  halwl  \-igi)rpm  outii  K-Kt* 
Ricta  quw  de  eju»  imperio  lata  esl.  poputus  ei  el  in  tMira  omnt  imp<'riiira 
et  i>ot«italcni  suam  Mnrfimt."  Cf,  the  rule;  ■(irinceps  legibus  »oIuIuh 
fflt,"  /Crucjw.  "liist.  dea  Soun.-«.'!  du  dr.  ItomaiD,  '  i3M. 

'Dion  Can,,  S3.  7;  Lampride.  "Ai.  Severe,"  «:  Dig-.  14,  2. 
0. 

*  The  soldiers  Mrerc  bound  lo  him  by  oath  by  Wrtne  of  hi«  quality  as 
military  oliittf,  oonformai-lv  to  the  usaiies  of  rt'puMicw»  Rome  (/.ic.,2'2. 
53);  but  it  svvnia  tliat  all  his  mihj<yt?i  similarly  bound  Ihemsrfv*.-«  at  hia 
aeceasion.  C.I.L..  II.  17:2  foath  of  th*-  iDbabiUots  of  AritliiuQ  in  Lusi- 
lania,  the  lUhof  Mav.  A.y.  37,  toOaliirula).  "Eph.epigr.,"  V,  154.  lier- 
.  «diVM,  2,  g,  5 :  t>uekf*ne.  "  Lib.  pontiflc."  I.  40R. 
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§  31.  The  Lat«r  Empire.  —  These  rights  of  the  mafjistrates  of 
the  republic,  unite«!  in  the  bamls  nf  the  prince,  blended  with 
one  another  and  fiimlly  beciimc  iindistiiijtuishnble.  The  monarchi- 
cal regime  wa.s  sanctioned  by  law  iLs  it  was  aeecptwl  in  fact.  The 
practice  of  the  Kmperor  in  a-saociating  hi»  heir  with  him  on  the 
throne  as-sured  the  repilar  transmission  of  power  (ca.vs  of  forcible 
jcizurc  excepted).  To  the  em|)er<ir  bdongt'd  directly  and  solely 
all  power  and  all  rif^ht  in  ref^rri  to  ]e;);islation,  ju.iticc,  army,  and 
finance.  In  his  palace,  surnmndwi  by  a  brilliant  eonrt,  clothed 
in  gold  and  purple,  crown«!  with  diadems,  i.solat«l  from  his 
subjects  by  a  ceremonial  almost  relipous  in  character  ("  adoratio")» 
he  was  treated  as  a  god  on  earth.  He  resembled  the  Oriental 
monarchs,  and,  too  often,  like  them,  was  a  weakling  or  indolent 
king  ("  roi  faineant  "),  who  allowed  his  favorites,  eunuchs,  and 
women  to  govern. 

§  li2.  The  R«prei«ataClT«s  of  the  Central  Power.  —  The  State 
being  incarnate  in  the  emperor,  his  personal  servants  became  func- 
tionaries: the  prefect  of  the  pretorium,  or  chief  of  the  imperial 
guard  witJi  criminal  jurisdiction  in  Italy,  in  reality  often  prime 
miniitter  or  WciM-'mpfror ;  prefect  of  the  city,'  who  waa  charged 
with  the  police  of  Rome ;  bureaus  ("  scrinia  ") :  chancellery'  of 
wliich  the  employees  ("  ab  epistulis,"  corn.'siwndericc;  "  a 
libellis,"  reception  of  petitions;  "a  cognitionibus,"  reports  to 
the  emperor;  "  a  memoria  ")  were  chosen  at  first  from  among  the 
slaves  or  from  those  who  had  been  enfranchised  by  the  prince, 
later  from  the  cquc-ttrian  order,  like  the  procurators  or  financial 
agents  who  were  sent  into  the  pro\nnccs ;  the  council  of  the  prince,' 
at  first  without  nfficial  character  (hi.s  friends  and  ser\'itors),  but 
from  the  time  of  Hadrian,  a  part  of  the  machinerx*  of  the  State 
(with  a  staff  of  functionaries).  The  I^ater  Kmpire  deveJopw!  and 
became  better  organiz«l.  The  council  of  the  princ*'  became  the 
sacred  consistory.a  true  council  nf  ritate.with  itji  members  ordinary 
and  extraordinary,  and  with  notaries  who  kept  the  records  of  the 
proceedings  of  the  sessions.  The  entourage  of  the  prince  formed 
the"  Palatium." 

In  this  we  may  distinguish,  first,  a  civil  household  under  a  master 
of  offices,  who  exercised  3U^^•eilIance  over  the  palace  and  its  per- 
sonnel, directed  the  bureaus  ("  scrinia "),  had  charge  of  the 
correspondence,  which  gave  him  an  opportunity  to  participate 
in  tliu  administration,  introduced  ambassadors,  and  was  at  tlie 

'  Vigntata,  "  La  prefectora  urbis."  1897. 
'  Cuif.  "Le  Conaeil  dfw  emp/lppurs,"  1882. 
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he«!  of  the  "  officium  a<lmissiouum  "  ("  marshals  ").  despatched 
"  agentes  in  rebus,"  or  couriers  (among  which  were  the  "  curiosi  " 
or  "  policicrs  "),  manage«!  the  movement»  of  the  eourt,  aud  had  as 
subordinates  the  sergeant-majürs,  equerries,  etc.  There  was  also 
in  the  private  semee  of  the  em[>eror  a  large  |xrrsonneI  of  "  cubi- 
ciilarii."  "  ministeriales,"  "  silentiarii,''  and  "  ostiarii,"  all  under 
the  orders  of  the  grand  chamberlain  ("  pneiwsitus  sacri  cubiculi  ")■ 
The  queator  of  the  sacred  palace,  a  sort  of  minister  of  the  interior, 
prepared  the  laws,  received  appeals,  and  addressed  the  senate  in  the 
name  of  the  emperor.  The  finances  were  intrusted  to  the  cxjunt 
of  the  sacred  largesses,  aud  to  tlie  "  comes  renun  privatarum." 

The  "  palatium  "  containe<l,  in  the  second  place,  a  military 
household  including  the  "  scohe."  or  body  of  palace  guards,  at 
tlic  hcÄ^I  of  A-hich  was  the  master  of  offices,  and  the  body-guards 
("  domestic!  "  "  protectores ")  commanded  by  the  count  of 
domestics  and  a  "  comes  stabuH  "  under  whasc  orders  were  the 
"  stratorcs  "  or  equerries  who  followed  the  court  on  its  journeys. 
The  masters  of  the  militia  Ti'ere  nt  the  head  of  the  rest  of  the  army. 

§  '.i^.  Offleialdom  {"  Punetionarlun  "),  S«paration  of  Fowsra 
•ad  the  Hiftrarohy.  —  Insignia,  honors,  subordinate  employees  or 
"  officiales."  bureaus,  distinction  between  honorary  ser\*ice, 
active  service,  and  reserve  ser\"ice:  one  finds  in  the  administra- 
tion of  tlie  Later  Empire  all  the  characteristics  of  our  ofGcialdora 
("  functionarisin  ").  A  division  of  labtir  followed,  resulting  in 
the  creation  of  seven  ministerial  departments:  the  service  of  the 
palace,  the  private  ser^^ce  of  the  prince,  legislation  ("  qufestor 
s.  p.").  the  anny,  the  finances,  the  administration  of  which  was 
divided  into  two  parts  {"  comes  sacrarum  largitionum,  c.  rerum 
privataniro  "),  and  administration  (which  included  justice). 
In  each  of  these  the  inferior  functionaries  were  hierarchnlly  sub- 
ordinated one  to  the  other,  and  placed  under  a  chief  of  service  who 
alone  was  in  direct  relation  with  the  prince.  The  Empire 
was  di\-ided  into  four  prefectures:  Gaul,  Italy,  Illyria,  and  the 
East.  The  two  capitals,  Home  and  Constantinople,  were  not  in- 
cluded, each  occup>-ing  a  special  situation.  Each  was  governed 
by  a  prefect  who  pro\'ided  for  their  subsistence  and  exercised  im- 
jwrtant  judicial  powers.  The  four  pretorian  prefects  directed 
the  administration  and  justice.  Each  prefecture  was  diWded  into 
dioceses  administered  by  vicars  (fourteen  in  all),  and  each  diocese 
in  turn  intf»  pro\'inces  (one  hundred  and  twenty  in  all) ;  the 
governor  of  the  pro\'ince  ("  pneses,"  "corrector."  "judex") 
rended  in  the  chief  town  of  one  of  them  (*'  metropolis  ").  This 
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was  a  model  administrative  Organization,  but,  for  lack  of  equilib- 
rium, was  easily  turned  to  üespotiäm  and  fiscal  oppresNon. 


Topic  2.  Justice.  Abht,  Finances 

§  34.  JuxUm.  —  First:  all  justice  emanated  from  the  State; 
but  this  principle  was  attacked  under  the  Later  Empire  by  the 
creation  of  a  rival  jurisdiction,  that  of  the  Church,  and  by  the  rise 
of  the  sj'stem  of  private  justice. 

Second:  justice  was  administered  by  administrative  function- 
aries; in  default  of  the  separation  of  judicial  and  executive  power, 
one  finds  here  a  distinction  between  the  raapstrates  who  prepare 
the  cause  for  trial  ("jus  ").  and  the  judjje  who  pronounced  the 
sentence  ("  judicium  ").  Ever,'  lawsuit  thus  passed  tltruugh 
two  phases  of  procoflure  ("  ordo  jiidiciurum  ") ;  if  by  exception 
the  magistrate  con<luctc<l  the  case  to  the  end,  he  proceeded 
"  extra  ordinem."  Thw  cxtraordinar>-  procedure,  as  it  was  called, 
began  with  Diocletinn,  and  legal  controversies  of  minor  importance 
were  assigned  to  the  "  pedanei  "  (petty  judges),  theae  being 
delegates  of  the  magistrates,  "  judiccs  dati.'\in  contradistinction 
to  the  former  jury-judges,  who  were  inacribed  on  a  list  or  "  album  " 
which  included  only  senators  or  decurions.  The  magistrates 
under  the  Empire  administered  justice  both  in  civil  and  criminal 


cases.' 


>  A  ttxiliarie* 


of  futtiet. 
litiioi,"  *"p»i 


Tbo  advc»oatM   ("ad%'ocati."  "seholastäci," 

r^THou,       .»»>■,.•>....     "mtroDi,"  "AutiiODom")  rormed  a  coqioratioa  as 

oarly  as  319,  for  «ach  tribunal :  tlwy  wore  Inscribed  od  a  roll    malrioula 

fnp{      ■    anmii  «rmvi  "ntuMili  "  nthnm   aitnnlji  l4iM>ti*i»»ji»  finMWiiinmirm,!!  ">  • 


"togati,"  "Cftusid 

19,  for  eacb  tribu 
fori" :  Mine  were  "statuti."  othen.  iümpla  Udentiatw  ("superamnerarii ") ; 
thvy  h»il  n.  pntaitlent.  "primaa,"  who  waa  chief  of  th«  eorpon-tion ;  they 
touK  th«  profeesional  oatb,  and  wore  ranked  iu  order  of  eoaiority.  Ywm. 
amoD^  thom  the  aRHesflor»  nf  (.he  mafptitratee  werro  choiten,  and  Ibny  wore 
oxotnpt  from  nn4>roUH  f  harKCJi,  sut^h  as  th«  nervice  of  l.hft  oiiria.  Th«  inagi^ 
trat«  before  whom  they  practiwd  esereUed  a  disciplinftry  power  ovar 
thom  (floe,  suapension.  removal >  and  BUpcmw^l  ihoir  appointmonl. 
Ooly  those  were  udmiLted  wbu  fulflU<xl  (wrtAiri  (vindilioiia,  »ucti  »a  a  pr^ 
■orioed  oounw  of  study,  »nd  a  »talement  t\v  their  profeMor  tbal  Uuy 
poaMSsed  the  neoesaary  knowledse.  Their  f«ea  could  not  exceed  tlu 
»mounts  fixed  by  law.  "NUI.  d'arrh.,"  I88r>,  p.  276:  Bethmann-UaiU 
iwg.  "Civilpr.."  III.  Sec.  143;  "Diflt.  dw  Antiq.."  »ee  "Advooatio"; 
(iTelUt-[>ama:eau,  "I>e  l>arrt«ii  romain."   \Mh. 

The  "advocatus  äitei"  ("M^l.  d'an^lieol.,"  1^486)  repreannted  and  d»> 
fondod  the  puhtic*  tn>asurv'  to  oases  in  which  it  woa  involved.  This  funolioa 
was  a  nuhti"  ofKrc  fnim  the  time  of  Hadrian  :  Cnd.  Theod..  tO,  15.  Cod. 
Just.,  2,  7.  and  S ;  it  has  bMm  oompar«d  Lo  ottr  State's  Attorney  or  |)tiblio 
prosecutor.  There  was  no  proressioo  corrcepondinji  to  our  solicitoia 
("avoii&i").  The  ■'prowiratore«"  or  "actoM«"  fvindurtpd  the  caae  Ja 
ttiB  absence  of  a  party.  The  "offieialea"  of  ih«  maifisLrat««!,  their  anrib«« 
("cotoeptores."  "ohartuUirii").  performed  the  functions  of  our  recorders 
and  bailifffl,  execut«d  judgments,  and  prepared  the  judicial  papers. 
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Third :  suitors  had  certain  guarantees,  such  as  public  procedure 
(the  magistrate  «it  in  the  fonim.  surrounded  by  assessors  that  Ju- 
himself  had  chosen  and  whom  he  consulted  if  It  pleased  him  to 
■do  so.'  and  in  the  200  s  he  sat  in  the  basiücon.  the  audience  cham- 
ber, "auditorium,"  "  secit-tarium  "  the  doors  nf  which  remained 
•open) :  equalitj*  of  all  before  the  law  (except  in  criminal  procedure, 
"  cives  et  percjirini,  hnncstiorcs  et  humtllores  ") ;  gratuitousness 
of  justice  (but  the  employees  of  the  tribunal  received  fce-s  from 
the  300  H  on) ;  •  liberty  of  defence ;  trial  face  to  face  with  accusers ; 
a  ffiO<\  system  of  proof ;  and,  finally,  the  right  of  appeal.  Through 
the  sj'stem  «f  assizes  or  "  conventus," "  held  by  the  governor  in 
the  cities  of  the  provinces,  the  courts  were  brought  to  the  doors  of 
all ;  the  municipal  magistrates  were  on  the  ground  ;  the  emperor 
and  the  superior  magistrates,  such  as  the  prefects  of  the  pretorium, 
were,  no  doubt,  far  away,  but  they  were  not  appealed  tn  except 
in  rare  cases. 

Fourth :  there  were,  however,  some  abuses ;  The  emperor  had 
the  prerogative  of  bringing  before  his  tribunal  all  cases  or  of  sub- 
mitting them  to  commissioners  or  special  judges.  The  members 
of  the  senatorial  class  also  had  jurisdictional  pri\ilege3. 

Fifth  :  on  the  criminal  side  the  punislunents  were  atrocious,  un- 
equal, and  to  a  certain  extent  arbitrary' •*  Accusation  by  a  private 
indi\'idual  was  the  preliminary  step  in  everj'  process:  however. 
there  were  crimes  which  the  magistrate  might  prosecute  "  ex 
officio,"'  and  there  were  functionaries  ("  stationani,"  "  irenarchfie," 
"  curiosi  ")  who  were  charged  with  hunting  them  out  and  laying 
informations.  The  emploj-ment  of  torture  increased  by  reason  of 
theoperationof  the  crime  of  high  treason,  since  it  applied  to  all  who 
were  accused  of  this  crime.  In  the  end  all  persons  (except  the 
■"bonestiores  ")  accused  of  any  crime  whatever  were  put  to  torture. 

§  35.  BCiUtar?  Initltutlonj.  —  By  reason  of  the  division  of  labor, 
the  standing  and  paid  imperial  army  replaced  the  national  militia. 
It  was  all  at  Home  or  on  the  frontiers.    Thirty  legions  sufficed 

■  TliP  ptenitade  of  juditrtal  |KJwi>r  rntiidfi)  in  thn  ma^trat« ;  tho  osscs- 
■ort,  sltbouKh  they  miglit  be  jurisoonsults.  had  no  offioia]  status. 

*  AmwiaNux  MarctUinu^,  15,  13.  i-uinpluiiied.  bowevpr,  in  tho  300». 
tliat  oil  rirh  drrundaiits  wbtu  st-quilled.  Cnd.  ThRod.,  I,  1ft,  7;  Girard. 
"Textes,"  p.  144. 

'  ^«(u*.  see  "forum" :  the  (H-esident  "forutfi  airere  dioitur.*' 

•The  prininpln  waa,  ind(M>d,  that,  uf  a  fixity  of  penaltiefi.  but.  hy  way 
of  fixoeption.  Ih«"  judße  niighl  incrpase  or  reduce  thu  legal  penalty  (Dik', 
4&,  Id.  13)  and  punisD  misdenietiuiun!  for  which  the  law  nude  do  Provi- 
sion.   Di£.,  47,  2. 

'The  " quicstioQea  perpetuffi"  (permanent  commissioners],  a  rvul 
■«rimioal  jury,  diitappesred  m  the  200  b. 

33 


»351 


m&TOBY   OF   FRENCH    PUBUC   LAW 


[Cbap.  I 


to  repel  the  Barbarian»,  and,  at  the  same  time,  to  maintain  order 
among  a  hundred  mÜJion  subjects  —  sure  proof  of  the  popularity  of 
the  imperial  government.  The  army  was  recruited  first  by 
voluntary'  enlistment,  or  by  enrolment  witli  the  privilege  of 
finding  substitutes.  In  tlie  300  s,  by  generalizing  and  systematiz- 
ing the  practice  of  substitution,  militar>'  service  became  a  sort 
of  tax  on  landowners ;  they  were  compelled  to  furnish  conscript» 
in  proportion  to  the  extent  and  value  of  their  lands,  —  unless  they 
furnished  money  with  which  to  hin!  barbarians  —  a  circumstance 
wbicli  deprived  tlie  army  of  its  national  character.  Besides  tlie 
ma.sten>  of  the  militia,  its  cliicfs  were,  first,  the  "  duces  "  (the  title 
was  ofhcial  since  Gordian)  who,  in  the  -^K>s,  commandetl  tlie 
troops  cantoned  on  the  frontier ;'  and,  secondly,  the  "  comites," 
who  were  friends  or  relatives  nf  the  prince,  afterwarils  function- 
aries of  various  orders  ("  comes  stabult,"  "  comes  sacrarum 
largitionum,"  "  comites  consistoriani,"  "  comites  rei  militaris  ").' 
Among  otlier  peculiarities  of  the  Roman  militari  regime  may 
be  mentioned  the  benefice  and  the  '*  hospitalitas."  The  military 
benefices'  were  the  lands  granted  in  hereditary  right  and  upon 
condition  of  roiUtary  3er\ice  ("  fundi  limitani,"  lands  situated 
on  the  frontier  of  tlie  empire;  "  laetio  lands"  grante^J  to  the 
Laeti.  Germans  in  the  serx'ice  of  the  empire  and  forming  militarii' 
colonics,  for  example  at  Cliartres,  Bayeux,  etc.).*  The  troops  of 
fedejated  nations,  allies  of  the  Itomans,  were  It>dge<:i  among  the 
inhabitants,  reoeive<l  a  "  plttaccium,"  or  ticket  of  lodgement,  and 
became  guests  of  the  Romans  who  lodged  them.  Their  food  was 
furnished  by  tJie  inhabitants  by  means  of  the  '*  annona  militaris." 
This  s.>-stem,  called  "  metatum  "  (storehouse,  lodging  by  rations), 
was  applied  by  Arcadius  and  Ilonorius  to  the  legions  and  to  all  the 
auxiliaries.  It  was  by  this  means  that  the  Barbarians  acquired 
ownership  of  land.' 

'  The  Italian  dukes  of  the  500  b  all  hod  ci\-U  and  miUtarj-  powen. 

'"Coinibm  I,  2,  !},  ordinii."     Th«  title  nf  count  wut  givpii  to  prof*^ 
•on,  to  BMonon  of  tbe  macriittraleH,  to  oiembors  oT  thu  curia,  "omoibua  I 
honoribus  in  patria  funoti,"  and  was  beatowed  no  lavishly  that  in  the 
.'lOII H  in  thit  Ka-tt  thi-n*  v.vn>  no  luncpr  at  the  palooe  any  <v>unU  and  in  llio 
army  it  va»  uii  Jiift^rior  rank.     "Diet,  dm  Antic}.,"  see  "Comes."  "Dux." 

»Thpw  bonfflooa  wcro  collwMivc  ^^ono^>*laion>».  institutions  of  the  State. 
in  Lki«  r«^[>«-<a  diff^-n-nt  from  the  Caniliiifnnn  bcnf-fivc-s,  Th«  ■word  "  Im'«*— 
ßciuin"  ander  the  T.at«r  ßnipin'  watt  applied  only  In  lands.  The  "beiuv 
flt^iariilH"  wan  a  «oldit-r  attftclied  to  a  ■tpet-ial  8«r\ieo.  Lomprittt.  "Al. 
Hev-.'SS;  fod.  Tliwd.,  7.  15.  12.  19;  Cod.  Just..  11.59;  .Vaiw.  "Ancient 
Law."  o.  H. 

*Thci  "Gentiles"  do  not  differ  from  Iho  "iio^ti."  altbou^h  it  i*  said 
that  tlw>  fonm-r  wvr*  of  Slavic  origin  (Scythes,  Qannates)  while  the  La«ti 
were  German«. 

•  Cod.  Thcod..  7.  4,  8 ;  Nov.  25  of  Throd.  11 :  Cod.  Just.,  1, 2. 3,  38.  41. 
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§36.  Ftaiacei.' ^  The  public  expenditures,  rauch  smaller 
than  those  of  our  modern  States,  included  neither  the  public  debt 
nor  public  instruction,  nor  the  salaries  of  magistrates  like  our 
judges  or  diplomats.  Most  of  the  public  works  were  constructed 
by  the  city  or  by  the  soldiers  in  time  of  peAce.  Thejcreater  part 
of  the  budj(etar>*  resources  went  to  pay  the  army  (fifty  millions 
under  Tiberius  for  twenty-five  legions,  "  donadva,"  lands  for  the 
veterans),  the  Court,  and  the  coat  of  administration.  Public 
assistance  was  also  expensive;  in  antiquity  it  a.ssuracd  the  most 
diverse  forms:  discharge  of  ilebtors,  grants  of  public  land  by 
agrarian  law.s  planting  colonies,  workhouses  (Hhodcs),  pension 
establUhmcnts  like  those  of  Trajan,  curious  combinations  of  land 
credit  institution.s  and  of  piiblie  a-s-sistance  (for  example  200,000 
francs  were  lent  at  ^%  to  fiftj'-one  landowners  for  the  purpose 
of  rearing  300  poor  children).'  At  Rome  the  distribution  of  wheat 
and  other  allowances  (oil,  wine,  meat,  clothes,  money')  was  con- 
stantly infTeascd.  With  this  "  budget  of  indolence  "  the  number 
of  unemployed  increased  to  an  alarming  extent.  State  socialism 
has  perhaps  a  splendid  future,  but  Its  past  is  unquestionably  a 
sad  one.* 

§37.  ftam«:  Berenue. — "Hie  revenue,  which  formerly  came 
chiefly  frttm  the  public  lands,  consisted  of  what  we  call  direct 
taxes  {those  directly  collected  by  the  State  from  the  taxpayers)  and 
Indirect  taxes  (those  le\'ied  by  reason  of  some  act,  such  as  the 
transfer  of  a  commmiity).  The  ancients  did  not  have  the  same 
notion  of  a  tax  that  we  have.  It  did  not  appear  to  them  as  an 
Assessment  levied  upon  ea^^h  citizen  in  proportion  to  his  resources, 
for  the  expenses  incurred  in  the  common  interest ;  neither  was  the 


■  Vi^M.  "Hist,  dos  lott.,"  I.  103  {dotail«d  btblioif.) :  Thimii.  X.  270. 

"R.  hist,  do  dr.,"    ISfil.  3fi5;  Lra-imin,  "MfO.  d'arehrol.."  Vol.  VI,  p. 

51 ;   Humberl.  "Eiwai  unr  \(v  f\ni\\ii*^  fhc.f.  I«s  RomninH,"  ISS7. 

'  At  V'eleift,  D«»r  i*lAi««De('  in  a.i>,  1(.)3,  (Urani,  "Tfxl<^."  715. 

•An  Edifit  of  Diwielian   in  the  ywir  301  paiabliahed  a  maximum  scale 

of  prii>e5  in  the  Konian  Hmpirf  in  ordM-  to   put  an  end  to  Ihe  increasing 

co«t  of  pommoditiPR;    llw  emperor  *M>mp!ain(Ki  of  tlw  illicit   profit«  due 

lo  avarice  and  uf  the  pas^on  of  gain ;    nothinc  atnppt>d  the  xptvnilators, 

^neitlier  the  quanttty  i,f  Uip  ini|»orlji  nor  the  abuniliiLnfo  of  the  liurvest. 

.  iceordiiti:  lo  Mr.    iVinläingion,  who  has  sivco  us  a  publication  of  the 

■edict  ("Kdict   Dioclr-tifn."  of  the  year  301.  I>*ft4)  thw   maximiiin   price 

w»li'  di(Ti*n-d  lit  lie  from  the  prit-t-»  <i(  our  tim(<8 :  Rye,  1  Iit'cl.,  21  franco  7.1 ; 

0&L8.  1  h<y_'l..  10  francs  7^:  chif-kcn«.  It  fr.  72;  a  hundred  eep,  (i  fr.  2(1; 

one  day's  work  of  a  ninsoii  3  f r,  1(1 ;   one  day's  work  of  n  Iftborer  in  the 

OOtrnlT}',   I  fr.  5.5  (plus  his  food),  evoeat  for  a  petition.  12  fr.  40,  and  for 

a  jud|;inent,  62  fr.    Laetancf,  "ti»   mon.  persw.."  7.  maintains  ihal  in 

spite  of  the  penally  of  d&atb  affainst  Ihofw  who  tiolated  ii  (he  edict  wa« 

nut  olwcr*'«!.     It»  enforcement  caused  troubles;    the  market«  wt>r«  no 

longpr  provisiontM]  und  in  the  end  it  was  necessary  to  roEM'al  the  law. 
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vote  of  the  budKet  by  the  taxpayers  knuivn  tx»  (hem,  nor  the 
equality  of  all  in  Uie  matter  uf  taxation  ruc-o}fitize<l.  According 
to  their  ideas,  tlie  tax  was  a  tribute  inipi^sod  by  the  conqueror  upon 
the  conquered,  tlie  price  of  liberty  and  of  pr^iwrty  which  was  left 
as  a  favor  to  the  "  de«Jititii."  In  i;eneml,  the  citix4.*ii  did  not  owe 
money  to  the  State ;  he  owe<l  it  his  jwmce»  (gratuitous  performance 
of  public  duties,  mnintenance  of  public  road»,  etc.) '  and  he 
paid  it  by  iKTwmal  service. 

§  3a.  Dix9ct  Tax««,  iii  eoiiformity  witli  these  ideas,  were  levied 
upon  the  inliubitantä  of  the  pmvinces  only  and  not  upon  tJiose 
of  Italy,  tlie  cunquerin«  txiuiitry.  Several  Gallic  cities  (Lyons. 
Vienna,  etc.)  ^et■ei^■e^^  by  way  of  pri\Tlege  the  "  jus  italicum," 
or  assimilation  wit))  Italy :  ^  their  lands  became  in  consequence 
susceptible  of  full  private  ownership  ("  rlominium  ex  jure  Qiiiri- 
tium  ")  and  were  Avcinpt  from  the  land  tax.  The  immunity  of 
Italy  from  direi-t  taxes  laste*!  until  the  time  of  Diocletian.  Direct 
taxes  were  sometimes  paid  in  kind  —  V  annonje  ")  —  sometimes 
in  money ;  sometimes  us  land  taxes,  sometimes  as  personal  con- 
tributions; "Stipendium  "  paid  by  the  scnntrtrlal  province*  and 
turned  into  tlie  "  nniriuni,"  or  tr<'asnry  of  tlie  people;  "  tribu- 
tum  "  paid  by  the  imperial  proniux-s  and  turned  into  the  "  fi*- 
cus  "  or  treasury  of  the  prince.  In  the  beginning,  they  were  di- 
verse, but  were  reduced  to  a  certain  uniformity  by  measures  taken 
by  Augustus  and  Dio<-letian.  Augustus  had  a  general  census  taken 
of  tlie  population  and  pmperty  and  a  kind  of  register  or  survey 
(chorography  or  "  breviariuni  totius  imiKrÜ  '*).'  Kver>*  five  years, 
the  municipal  magistrates  made  a  new  census  based  on  the  declara- 
tion {'*  professiones  ")  of  private  indixncluals  themselves ;  the 
results  being  brought  together  in  the  provinces  and  later  in  Rome. 
In  tlie  300  s  there  was  a  revision  at  inter\*als  of  fifteen  years  (bo^ 
rowed  probably  from    Eg>'pt) ;    also  the  c>'cle   of  "  indiction." 


■  Amonff  tbe  prMtaliorut  (paymcnl  in  kind  I  ur  Corv4>es  wliicb  wen  re- 
quiruU  i>r  iLo  oitizoQS  hy  roason  ot  lli»  priu<*i|]l«  may  bo  (hUkI  the  postal 
BervißBS.  Thp  tmiwriftl  [Mwit.  "cur.'Min  publi<Mis."  thp  operation  of  whicth 
tnigbt  Vm>  farmcil  oiil  ti>  pri vali<  imlividimUby  »■•  rrsctaria"  or  "t-vwilio," 
faaa  as  neent^  tliv  "tnlH-lIiuii"  or  ibe  "vttrodarii;"  it  had  staüunä.  "man 
tloQM."  reqiiinitions  of  npitri^  horson  for  relay*,  and  for  re^oforfomt-nt 
("parmver*-«!!."  iialfrt^.VN,  "pfwrd").  «nd  it  vxaoted  ordinao'  or  «ttraonli- 
nary  t«ain  aervioe  ("ankäme,"  "paranearim").  "M^l.  d'arolwul.,"  ISsiK 
249:  Dig..  1,  4,  18;  Cod.  Thwvi..  8.  5;  Karlova.  "Rmm.  Rwhtsg,. 
1,  874;  Dahn,  "Ko«iniff.  d.  (Jurmaii,"  VI.  280,  ftnd  Gauup,  "  Alutivdlung.," 
p.  348,  a«  to  the  post  nf  the  VUiimth.'!  and  lh(>  Burguudians. 

•  GaiuA.  2,  7  :  H^audfiuiH.  N.H.R..  IKSl  :  Utitlrrberak.  "Jus  itailcam," 
IKHT. ;  Rraudani,  rhe««.  1SK7  ;  "  R.  nrit.  d.- tilt-"  1884  (Feb.  4). 

*JuHOjn.   "MM.   d'ai^h^ol.."    1883.  149.     TIic  colonics  had   a    plan 
("forma.")  and  a  rominentar>-  of  this  plan   ("hbri."  "scriptun"). 
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or  budgetary  perio*!  of  fifteen  years  beginning  the  first  of  May,  312, 
and  wUidi  serve<l  for  the  reckoning  of  the  years  untü  tlie  -^liddlc 
Ages.  The  word  "indictio"  siigriifie^l  a  declaration  by  the  em- 
peror of  the  total  product  of  the  tax,  the  sum  that  was  required  of 
the  taxpayers.'  Tili»  sum  was  appttrttoned  among  the  provinces, 
then  in  each  province  among  the  cities,  and  fioalty  in  eacli  city, 
the  curia  fixed  the  cjuota  of  each  taxpayer.  Diocletian  created 
the  taxable  unit,  "  jugum  "  or  "  caput,"  employed  in  all  tlie  empire 
and  embracing  a  quantity  of  lam!  which  varied  witli  its  fertility 
and  tlie  state  of  cultivation;  eadi  unit  paiti  the  same  amount.' 
Tbis  wise  measure  did  not  succectl,  however,  in  putting  an  end 
to  the  arbitrariness  and  to  vexations. 

I  39.  Th»  Lat«r  Empir«.  —  I'mler  tlie  Later  Empire  tlie  direct 
tax  is  split  up  into  a  variety  of  special  impositions  whicl]  reached 
every  class  of  society :  1st,  the  "  Capitalio  terrena  "  ^  or  land  tax 
on  the  "possessores,"  in  addition  to  the  "  annona  "  and  various 
"  prestations  "  (construction  of  roads,  transport  of  provisions, 
lodgement  of  the  emperor  or  his  suite,  etc.)  ;*  2d,  the  "  Capitatio 
plebeia,"  "  liumana,"  personal  contributions  lexied  upon  the  ple- 
beians, particularly  the  cultivators,  the  "  plebs  urbana  "  having 
been  exempted  by  Constantine ;  this  was  in  the  nature  of  a  ix)II 
tax  (fto  much  "  per  caput "  or  group  of  men) ;  M,  "Chrysargj're" 
("  lustralis  collatio  "),  a  license  tax  on  merchants  or  manufacturers 
apportioned  by  the  notables;  4th,  "Crown  Gold"  voluntary 
gifts,  which  became  the  tax  of  the  decurions ;  *  5th,  "  Gleba 
senatoria,"  imposed  upon  the  senatorial  class  who  ^tUI  paid  the 
"  oblatio  votorum  "  every  year,  and  the  "  aurum  oblatitium  '*  on 
the  occasion  of  every  happy  event. 

§  40.  Indirwt  T»iei.  — 1st.  The  principal.  "  portorium,"  "  vec- 
t^l  "or  "  teloneum."  a  toll  levie<l  on  mercliandise  which  circu- 
lated in  the  interior  of  the  Empire  '  or  which  crossed  the  frontier, 

>  RechMtJoos  or  "8uperindictione!i."  additioiu  to  tbe  rate  of  tiie  in- 
dioUoa. 

'  "rupitastnim."  "cafÄstTum"  (register  of  thfl  survey),  a.i.wmhly 
of  b«tt4lR.  Tho  reftiAter  of  taxe«  i>aIM  "lihrt,"  "consualfis,"  "vasaria.  ' 
"pBhlica."  " polvptycba,"  MarquartU.  "One.  fin.."  p.  2S.V-287  (assess- 
ment rolls).  ■  Vtfnan.  Dig..  50,  15,  4. 

*  C«Mar  impwted  on  Gaul  a  tajc  of  at  l*^aitt  ten  milTion  franca  (40  million 
tlBBtaoM).  It  is  cal(!ulat«d  tbat  under  Juliau.  it  paid  »early  l.'iU  millioa 
'hmt».     VtalUt.  1.  fM.  -Hiat.  dc  droit,'"   IS61.  37.V     6  N.H.R..   1893. 

172  (La  "lui^rativa  dtwcnplio"). 

'  riffiV.  "Etude  s.  Iw  imp.  indirocts  romainn."  1881.  "Soe.  laneuedoo. 
de  efywr.,"  ISÄ2,  4t'r7,  Cn^nut,  "Et.  hist.  «.  lai  impor»  indirecta  chez  lee 

R.,"    18R2.     Knrip,    "StK'ii-tÄ«    publican oniro."    IS86.     Customs   duties 
amoiw  tbe  OauU.  r^wr.  1.  IS.  HI.  8.     Cod.  Just..  12,  47.  I. 

*  Ii  was  forhiddon  in  pxpnrt  arm»,  gold,  vheat,  or  wine. 
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was  at  first  a  pajincnt  to  tlie  State  U»  the  use  of  the  *'  loca  pub- 
lics " ;  it  was  cmploywl  and  extetnlefi  for  fiscal  purposes  and  only 
incidetitally  for  protection  of  national  industry.'  Tlie  tax  VTiried 
in  amuunt,'  in  Gaul  it  was  ^V  of  the  value  of  the  objects  taxed, 
and,  in  principle,  all  were  taxed  ejteept  tiiose  intended  fur  the  per- 
sonal use  of  travellers.  The  tax  was  famic*!  out  to  societies  of 
publitnns  whose  employees  collected  it  on  Üie  basis  of  iloclaratiun 
("  prugresaionea  ")  of  travellers,  seized  niert^handisc  found  circu- 
lating fraudnlently,  and  had  power  to  comproniisc  in  case  of  dis- 
pute. A  "  procurator  "  examined  and  judged.  2d,  *'  Vjcesima 
jibertatia  "  (A  of  the  value  of  a  freed  slave).  3d,  "  Vieesima 
hereditatum  "  (until  thetimeof  Constantine) ;  5%  on  inheritances, 
this  tax,  intended  for  the  "  icnirium  militare,"  wos  paid  by  citizens 
only.  4th,  '*  Centesime  reruin  venalium,"  I  %  Bt  first,  and  in  the 
40ns  4  %  of  objects  sold. 

§41.  ^pcndloes.  —  The  Regalian  rights  of  the  Middle  Ages 
m&y  be  c(Hni}are<]  to  certain  rights  existing  at  Rome  for  the  benefit 
of  the  Prince:  suc-has  tiie  monopoly  uf  salt  ;*  tlie  coinage  of  money ; 
(which  was  left  at  first  to  tlie  cities) ;  *  mines,  which  the  emperon 
appropriated  to  tliemselvcs  nearly  everj'where,  and  which  they 
exploite<l  by  the  labor  of  (.<ondemued  crirniiials  inider  the  direction 
of  "  farmers  "  and  procurators ; '  llic  right  to  pillage,  to  succes- 
sion in  case  of  escheat,  to  "  caduca,"  aiul  lu  coufiacated  property'. 


Topic  3.  The  Province 

§  42.  Th«  ProTinc«'  was  a  territorial  district  embracing  se^'cral 
cities  situated  outside  of  Italy,  and  under  the  direction  of  a 
g<>vernor  (proprartor  or  proconsul  for  the  pnivinces  of  tlie  senate 
where  there  was  no  army,  legate  of  Augustus  for  the  provinces 
of  the  emperor  where  there  were  troops).  The  proconsuls  of  the 
republican  epoch  exploited  the  proWnces  on  their  own  account 
though  at  the  risk  of  Iieing  prosecut«l  for  extortion  (Wrrrs, 
Fouteius).      The   contrast    between    them    and    the    govemoni 

'  RmÜTx,  "Formules"  82  Ms  CSOOa). 

'TftTiflTa:  ti«l  ot  MarriikQ.  Dig-,  "d«  puhl."  39.  4,  16;  Nov.  of  Val- 
enO'iiin   ///  44^.     Insi-r.  or  Palin.\Ta,  .\[>ril  1^7. 

*Dig.. ')0,  15.4;  Cod.  Juki..  4.  Gl.  II. 

<  Miuls  in  (Jaul,  at  Lvomi.  Aric«  ("Xotitia  Dien.'*}. 

»Table  of  Aljiulivl  (I'oriujfa]).  "hex  bwUlU)  Vipuoeosi»,"  N.R.H.. 
1878. 

*"Provinnia"  «ignifios  th«  lotalily  of  th«  powers  of  a  mafpBtrsI«,  tor 
example,   tbo  oonunand  cxecvned  by   the  ma^tftratv  ov«r  h  vunquvriNl] 
t«rTitor>-,  and,  flnallv,  the  usTiUtry  itsetf.     llenag,  "QalUu  Narboo.  provJ 
histori»,"  ISeo.     "R.  ardi6ol."    1866.  STi  tt  »eg. 
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of  the  imperial  epoch,  who  were  closely  watched,  was  striking, 
for  the  latter  were  punished  and  dismissed  for  tlie  least  abuse  and 
were  eompelled  to  be  content  with  their  salary.  The  imperial 
Administration  was  beneBclal  to  tlie  provinces.  Under  the 
Later  Empire  administrative  uniformity  was  complete,  there 
was  no  longer  any  diiTeretitiation  between  Italy  and  the  provinces. 
Souvenirs  of  tlie  past  remained  only  in  tlie  classes  of  governors, 
proconsuls.  "  consulares,"  "  correctores,' '  and  "  pncsides." 

§  43.  ProviDdal  .&BsambU«8,*  iti.stitutions  of  liberty  under  a 
must  despotic  regime,  were  indeed  born  of  the  verj'  excess  of  des- 
potism.' They  were  a  product  of  the  political  religion  of  tlie  em- 
pire, the  cult  of  Rome  and  her  fortune  personified  in  the  prince.' 
E^h  year  delegates  from  tlie  cities  of  a  pro\'ince  assembled  at  the 
most  important  of  them  to  celebrate  thebirthday  of  the  empwror.* 
The  three  Gauls  joined  together  for  this  purpose  and  the  delegates 
of  their  sixty  tribes  held  their  assembly  at  Lyons  (''Concilium 
Oalliarum ").  The  powers  of  these  assemblies  were  chiefly 
reliffiousin  character,  and  included  thechoici^  of  the  Hamen  charffcd 
with  the  conduct  of  provincial  worsliip,  the  sacrifices  and  games 
which  he  celebrated.'  and  the  administration  of  the  budget  sup- 
plied by  the  contributions  of  earh  city.'  Hut  in  addition  they  also 
poHMcsfuxl  political  attributes,  which  had  not  been  anticipated,  and 
which,  if  they  had  had  the  importance  that  has  been  wrongly  at- 
tributed to  them,  would  have  made  of  these  assembHes  provincial 
estates  like  those  of  ancient  France.  They  granted  pardons 
to  the  retiring  governor  against  whom  complaints  had  been  pre- 
ferred and  sent  a  delegation  to  the  prince  to  transmit  them  to  him. 
By  means  of  Uiis  power  the  diets  were  able  to  exert  a  certain  in- 
fluence over  the  governor. 

Under  the  Later  Empire  the-se  assemblies  lost  their  religious 
<jiarscterwith  the  triumph  of  Christianity ;  for  some  time,  however. 

■  Guiraud,  "Les  ossemhl^i  prov.  dans  IVmp.  rotnain,"  1SS7;  R.  Da>- 
rM(t."J.dw»RV.,"  IS91;  ft.-iiWw-r.  "Bull.  (rrit.,''M«n.'h  l.S.  ISSS;  ßeuWwr, 
"Lp  vüWv  imp^riul."  1891 ;   Carelle,  "Lm  ush.  prov.,"  189G. 

'  Prcoodonts:  OnJUc  «lict«.  "convontua"  or  onnücs  hold  by  govornora 
and  [iri>vin''in)  (li-[mlntious  to  fraini<  iadictmietiU  tigaimtl  gi^vvroora  at 
the  ODd  uf  (bcir  Uirni.     Violtet,  p.  lOG,  n.  2. 

*  SwioHinx.  ".Aug.."9ll:  Snini  SimcH,"'Si6moir«3"  It.  20. 

*"ijfx  (Hjiw>ilit  prov.  Xwboti«n»w,"  C.I.L.,  XII,  6308,  N.R.H.,  1888, 
ftatPf  STiS. 

»P/tTitf.  "Kp.,"  in.«».  101.     "  Bronze  of  Ttali>ft"("8enatu8con8ultum"* 
|«f    Marcux  Aun-liuti  rorxuTniiiK  ihi''  Kl^'^ii^turial   combat«).      C.I.L.   II, 

"Suppi.  Eph.  t-piKT.."  v'u.  ass. 

*  A  complete  organization  of  thr  funotionariM  was  found  in  Gaul : 
"Jud«x  are*,"  judice  of  l(^al  dUpuu-s.  "aUwtoc  arc»,"  rwpivw  geoeral, 
aad  "exactor,"  "inquisitor  Ijallionim." 
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the>'  continued  to  be  convoked  as  consultative  bodies,'  somewhat 
as  the  notables  of  the  "  ancicn  r^prae."  who  dclibcrßted  on  local 
affairs,  fomnulated  complaints,  and  s<'nt  deh-Rations  to  the 
prince  in  case  of  serious  affain^.'  In  Gaul  they  had  diaappeanni 
when  ffonorinsin  418  reestablished  thrasscmbly  of  the  seven  prov- 
inces at  Aries  (diocese  of  Vienna).  This  latter  assembly  had  two 
kinds  of  members,  public  functionarit^,  ("  honorati,"  "  judices  ") 
and  Iandc<l  proprietors  (*'  airialcs,"  '*  possessore»  ").  The  meet- 
ings were  held  annually  and  the  attendance  of  the  <!eputies  was 
required  under  penalty  of  a  fine.  These  as^'mblics  had  in  other 
respects  the  some  powers  as  those  which  had  preceded  them.' 

I'Tnally,  tliese  assemblies  had  nothing  democratic  about  them; 
the  central  power  favored  their  establishment,  or  itself  created 
them ;  the  population,  obliged  to  maintain  the  deputies,  saw  in 
them  only  a  burden  to  be  cast  off  at  the  first  favorable  oppor- 
tunity. They  had  no  power  in  regard  to  public  affairs  and  were 
not,  as  one  might  suppose,  a  serious  counterpoise  to  the  power  of 
the  governor. 

Topic  4.  The  Cnr 

§  44.  The  Municipal  S«güna/  —  In  the  eaHy  days  of  the  Em- 
pire there  were  tlinr  princiiMiI  classes  of  cities;  1st,  subject ur 
stiiM'ndiar>'  citie»,  which  were  absolutely  dependent  upon  the 
governor;  2d,  free  cities,  some  of  wliich  had  no  treaties  with 
Rome,  otlier»  having  treaties,  these  cities  furnished  a  military 
contingent  and  ilues  or  services  in  return  for  which  they  were 
allowed  to  n^tain  their  autoiiuniy,  in  appearance  at  least;  %], 
cities  with  F^oman  constitutions,  either  colonies  of  citizens 
sucti  85  Narbonne,  I-yons,  Cologne,  or  Latin  colonies  like 
Toulouse,  Carcassonne,  Nimes,  Avignon,  Aix,  etc.'  In  the  100  a 
these  different  tjpes,  which  gave  the  Empire  a  variegated' 
or  heterogeneous  character  like  English  India,  were  unified  by 

'  Di«.,  17.  14,  1 :  49.  1.  1 ;  5.  1.  37.     "Amm.  M«toU.."  28,  6. 

'  Ojd.  Theod..  12.  12.   'de  Iceatia." 

■  "Judice.t,"     proviooial    governors.      "Honorati,"    ancient     imperiall 
DUfiBtralc«.     "  PoiweBaores."  prupriclora  who  did  uut  form  pari  of  thm 
mnas  Kut  wbo  might  bo  siimmoaod  ("«ibjwti  cunw") :  e/.  VioUrl.  p.  123, 
who  rompiin«  t)tt>ni  to  Lli«  must   hvmvily  tmxed.     Hincmar.  Op„  II,  200. 
(ed.    Migne)   lulda   Ibe   bütbops    (wrongly).     Uacnd,   "Corpua  Ipgmn." 

'Howioy.  "Le  droit  niunioipal."  1876;  KUpM,  N.R.H..  1878.  p.  555; 
and  IS7I>.  p.  171 ;  Duruv,  "R.  Hist.."  I,  1,  321 :  Kuhn,  "Die  städtische 
VfrtassiMg  A,  r.  Reich».'*  1864;  VioiM.  p.  146.  (bibl.) :  C.  JuUian, 
'"IVanxroma.  nolit)<]U««  df>  I'ltali«."  1883;  »ad  WitUms.  "Lee  «lectioas  k 
PomiMSii."  18*17. 

*  Cortain  of  these  citioa  did  not  in  reoUty  receive  "colona." 
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thf  adoption  of  a  municipal  r^imi>.'  which  was  nothing  more 
Üian  the  constitution  uf  rcpnblic^au  liome;'  not  tliat  the  imperial 
potic}'  systematically  imposed  it  upon  them,  but  uniformity  arose 
from  other  causes;  the  spirit  of  imitation  which  sought  the 
title  of  colony,  the  right  of  citizenship  ctmferred  upon  aliens,  the 
real  advantages  of  the  municipal  regime. 

§  45.  Thfl  City  or  "  Mimiciplum"  ("res  publica  ")  had  an  ex- 
tended territory  (somewhat  like  tliat  of  one  of  uur  departments). 
It  containeil  tJie  city  or  most  important  place  (curbs),  the  "  pagi," 
"  vici,"  "  fora,"  "  conciliabula,"  "  castulla."  small  market  towns, 
villages,  small  ugglomerations  or  meeting  places  scarcely  organ- 
ised.* Hiree  authorities  governed  the  city:  Ist,  the  "  comitia  " 
or  popular  assembly,  2d,  the  curia  or  municipal  senate,  3d,  mu- 
nicipal magistrates. 

I.  The  Comiiia. — The  population  included  two  dements: 
1st.  tiie  "  cives."  tlje  middle  cla-ss  (bourgeuis),  attaclied  to  tJie  city 
by  birtli,  adoption,  emancipation,  or  tlie  "  adlectiu  inter  civea  " 
(by  virtue  of  a  decree  of  the  curia) ;  2d,  the  "  iucolie,"  or  resident 
foreigners,  subject  to  the  same  charges  ("  munera  ")  as  the 
"  municipes  "  but  without  political  rights;  Hke  the  plebeians  of 
ancient  Rome  they  ended  by  acquiring  the  right  of  admission  to 
the  comitia  and  in  proportion  as  political  rights  lost  their  impor- 
tance equality  triumphed.  The  comitia  had  two  principal 
powers:   the  election  uf  magistrates*  and  the  enactment  of  local 

'Prom  " municipum,"  "munu»  capere"  allusion  to  the  Bubtnifisinn  to 
public  burd^na,  "Xiihia  OellmB,"  K.A..  16.  3.  This  -word  designated  at 
first  cities  w-ithout  political  nehts.  then,  in  general,  »uhject  cities. 

*  Under  tlie  name  ur  municijuil  lava  ia  uudenituud:  Inf.  The  "tt>£ea 
,fOgatiD,'*  vot«d  by  tho  comitia.  for  example  "Lex  rtubri«,."  705-712.  of 

Rome.  Ft.  li'Eflt-,  iiJ..  "F^x  Julia  mutiii-ip«li«"  ("T«tile  of  Ileraclitus"), 
709,  a  Pcai.'r&L  law  cotK-eniine  tl>t'  luuiUL-ipal  rfifimu.  $d.  Thit  "It^es 
datfF."  wtn  ^vcn  through  delegation  of  the  iH^ople  by  a  Itoman  ma^s- 
tmle,  or.  under  the  Empirv,  by  (he  emjjeror  by  virtue  of  his  proeunsular 
powtr  (fur  vxiuiipU<,  ih*  military  diploma«).  Such  worv  the  "Lex  cohnitr 
GfDctiviP  Julifc'  {lironE««  of  Oesuna),  a  municipnl  Statut«  of  the  eoloay  of 
citizMU «tal>liHlMil  at  ITno,  in  .AuiIrIuma.  710,  and  the  Table»  of  Salpensa 
uu)  of  Malas«.  uodor  Doniiliau,  a.i;.  S1-S2.  statul««  of  two  Latiu  ijulunius. 
jC<ronf.  "Textes."  p.  lOS.  Add  X.RJF..  1806.  404 :  and  1897.  113:  "fci 
\mttniapii  Tarpntini."  '.id,  The  I«»»  votrd  b.v  the  [niinicipal  oomJtias. 
CiefTü.  "de  lee.."  111.  lö.  Ö. 

•/«irf-jTv.  ■■Et\Tn.."  15.2:  Sahirn,"  Dffub:r>(f\V.  4  Dig.-,  "dflce.," 
I.  73.1;  Cod.  Ju«l..  2.  58,  I  ;  £«mWn,  p.  I>;  Iftnuht/,  p.  ^M;  SchulUti, 
"PbiioIoRUS"  IStH.  vol.  50  ("pötfi"  their  "majfistri."  olo.).  Likowis« 
the  "eoiu'^Ttiiu"  or  groups  of  ritiitens  domiciled  in  a  foreign  eonntry.  18y2 
the  caiupi),  "Herme«,"  I.S9n,  429:  Momm/Kn,  "Hermwi, '  xvi,  447;  xix, 
36. 

•  The  eleotions  of  this  period  greatly  rwemWed  those  of  our  day :  olH- 
cial  dM-lamtiiin  of  caiHtidature,  placard«,  m<.*iLMunts  UKairmt  «letitoral  <^(ii^ 
ruptioD.  convoeatioD  of  elM-tors,  m«otiD(r  of  Ih«9c<  in  the  «iparat«  enclos- 
ures by  tribofl  or  curias,  depo-sit  of  the  ballots  ("tabella")  in  a  dox  ("Pista") 
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laws,  but  tlieir  legislative  power  was  necessarily  very  restricted 
under  a  müiiarchical  r^^ime  aud  at  the  begtauing  of  the  2003 
the  election  of  magistrates  passed  to  the  senate. 

II.  The  Maniciptd  S«iofe,  —  (" onlo,"  "senatus,"  "curia"; 
"  decuriones  conscript i vi,"  and,  after  the  20Ü3,  "curialea"). 
This  body  often  included  as  many  as  a  hundred  members.  E\'er>' 
five  years  tlie  "  quinquennales  "  proceeded  to  the  "  Icriio  senaitis  " 
(like  the  censors  at  Rome)  by  inscribing  in  the  place  uf  the  dead 
and  unworthy  the  names  of  the  retiring  municipal  magistrates 
and,  in  default  of  Üwse,  of  private  individuals  ("  perJanci  ")  who 
fulfilled  certain  conditions  of  age  and  [inipcrty.  At  the  b(^nning 
of  the  200  s  there  was  a  strike  among  the  candidates  for  the 
munieii>al  magistracies  whose  duties  had  become  too  burdentMHne. 
The  magistrates  were  chosen  of  right  by  the  senate  ("  creatio  ") 
upon  the  nomination  ("  nominatio  ")  of  those  whose  terms  had 
expired,  the  names  being  taken  from  among  tlic  deciirions.  Later 
the  senate  recniitwl  itself  through  coöptutlon  by  choo^ng  its 
own  members  from  among  the  "  poasessorea  "  or  landed  pn>- 
prietors,  giving  preference  to  the  sons  of  the  decurions.'  The 
decurions  had  tlie  privileges  of  the  "  honestiores  "  (insignia  and 
places  of  honor)  and  were  treated  like  them ;  convocations,  meet- 
ings, and  voting  were  sometimes  public  ("  per  secessionem  "), 
sometimes  secret  ("  per  tabellas  ")  and  took  place  as  in  the  case  of 
the  Roman  senate. 

In  general,  the  senate  had  to  be  consulted  by  the  magistrates 
in  regard  to  all  affairs  of  interest  to  the  citj- :  religion  (fßtes, 
games),  public  expenses,  public  works  (expropriation,  days  of 
prestation),  the  arming  of  (he  citizens,  nomination  of  patrons,  the 
award  of  statues  or  honors,  and  concessions  to  the  Imurgeoisie. 

III.  M a ffistraies.  —  \st,  Dumntirs  ("  duoviri  juridicundo  ") 
performing  the  functions  of  consuls,  censors,  and  pretors  at 
Rome.  Ever>-  five  yejirs,  under  tlie  name  of  "c|uinquennale8," 
the  iluumvirs  of  the  year  prepare<l  the  "  iM-tio  seniitus  "  and  took 
the  census  of  Üic  population.  Tliey  convoked  and  presided  over 
the  coniitia  and  the  senate.  cxccnte<l  their  densions.  administered 
affairs,  and  exercised  (though  in  the  territory  of  the  city  only) 

plAOod  at  th«  <>ntnui(?c  of  ea/'h  onplosur«  ft»d  watK-hod  over  at  tho  aama 
tiiDO  by  olwlont  laki.'ii  rnim  «n«lh<<r  trilw  <>r  curia,  aud  by  ntprMtontativM 
of  the  condklatea.  DountiRc  oT  votes  hy  the  elDet<aal  buTDaii,  DroehunaUon 
of  t ho  result  by  the  pn>.<n(IinK  magiistrate,  and  tho  nooottity  w  «a  ibMlaio 
majority  of  vot*9  for  «-lei-lion. 

'The  "Alhiim  decurionum"  of  Conurium  ("Apulia").  (C.I.L..  IX, 
338;  </.  Diff.W.a.  1.  and  CM.I,,.  VMI.  1 .  240).  made  tooTrn  the  bioroMhi- 
4al  order  nmonf;  municipal  HHiiaton. 
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(o)  the  "  imperium  "  and  in  «insequenee  mititarj*  command 
("  tribunus  militum  a  pnpuhi  ")  and  criminal  jurisdiction  (except 
for  crimes  affecting  the  security  of  the  State),  (6)  ciWI  jurisdiction 
until  the  100  s  at  least,'  though  their  competence  was  limited  to  a 
certain  amount  not  known.  2d,  Edilcs,  who  were  ctiarg»!  with 
the  poHce  of  markets,  eontrol  of  weights  and  measures,  main- 
tenance of  public  buildings,  highways,  games,  \'ictualling. 
3il,  QuasioTs  or  "  duumvirs  ab  arario,"  who  administered  the 
rounieipaj  funds.  4th,  Prefects,  who  in  case  of  vacancies  took  the 
places  of  the  absent  duumvirs,  or  of  the  emperor,  calle<l  duumvir. 
The  municipal  priesthood  ("  sacerdotes  ")  resembled  the  magis- 
trates except  as  to  their  life  tenure.  There  were  '*  sacenJutes  " 
for  the  local  gods,  such  as  the  "  Tu  tela,"  or  protecting  spirit  of 
the  Bilurigcfl  Vivisci  at  BonleaTix,  pontiffs  and  soothsayers  for 
the  ofliciaJ  Roman  religion,  and  flamena  of  Augustus  for  the 
imperial  religion.  To  this  last  ctilt  were  attached  the  Seviri,' 
a  college  of  freedmcn,  who.se  ex-menibers  made  up  tlie  "  Ordo 
Augustalium  "  below  the  decurions  and  above  the  plebeians." 

§  4tl.  Rfisum».  —  Hummarizing.  we  may  say  that  the  munici- 
pality or  city  wa.s  an  autonomous  State  which  had  adopted  the 
constitution  of  republican  Rome  and  which  gravitated  within  the 
sphere  of  attraction  of  the  imperial  mnrmrchy.  It  administered 
Itself  through  its  .senate  and  its  magistrates;  it  baxi  its  own 
budget,  its  militia,  its  religion,  its  system  of  justice.  It  was  a 
little  republic,  but  an  aristocratic  one,  because  the  curia  was  an 
o-sscmbly  of  the  richest ;  the  .scrWce  of  its  magistracies  was  gratui- 
tous, even  more;  the  first  object  of  the  magistrates  was  to  make 
largesses  to  the  people,  to  provide  games  for  them  and.  in  ease  of 
need,  to  furnish  them  witli  the  means  of  subaistence.  This  rSgune 
of  decentralization  brought  great  prosperity  to  the  Empire,  or,  at 

'  These  were  the  same  Reneral  principlps  an  governed  the  Roman  rnag- 
istraey :  bierarohy  of  magistrocie«,  eoUeKialil.v,  or  two  incumb^Dls  for 
each  office,  intfTc^eGrioD,  annual  tenure  aail  unpaid  HL>rvici>,  condttiuns  of 
elifribility  {ingoDuousneas.  military  servicfl,  ag©:  30,  25.  18  years  and 
payment  of  Iwces).  oatb.  hgbt  of  «ilr>\  inxignitw,  bonorary  privjl^««, 
'apparitores"  (that  is  to  say.  "linlors."  Hcribe»,  "viatonw,"  etc.). 

*C.I,L„  Xn,  *i:Kl  Cara  narbooensia"),  Itturtier,  p.  194. 

■CoDtradJBtiaguiühed  from  (be  munidpal  boaon  that  wo  have  ju«t 
eoumerateil  wen'  ih<?  '■munera"  or  burden»,  som»  persunaJ  Ukv  tlioao 
of  a  representative  of  the  eourts  of  justice  (•'»vnaicu«.*"  "dcft-nsor." 
"actor")  of  tbe  eity,  curator  of  the  "annonie."  delegates  aear  tliu  priuoe 
(they  received  in  thiK  caae  a  "viatifflim."  travelling: ejqwnfleu.  etc.);  othora 
patrimonial,  for  example,  r«*o*iption  and  support  of  public  funetionaries, 
Iiorws.  ebariots.  and  means  of  transitorlation.  fumisEed  to  tbe  po«t,  «to. 
Cod.  Theod,.  11,  Ifi,  16.  Immunitifs  or  "varatio  munerum.  for  tbo 
beneflc  of  pontiffs,  ve(«raiui,  rhetoriciaox,  (rrammarians,  physicians,  phi- 
loeopbers,  etc. 
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least,  coincided  witli  a  period  of  prosjx'rity  dui*  chiefly  to  the 
"pax  romana  "of  which  numerous  Dionumcntsurc  still  witnesM's. 
'flic  municipal  liberties  in  the  proWnees  had  the  same  fate  as  tlit 
political  liberties  of  Rome ;  they  dLsjippcan-d  towani  tlic  end  of 
the  21)0  s.  ITie  governors  interfered  more  and  mure  in  the  loeoi 
administration,  the  logic  of  the  monarchical  sy.stem  required  it. 
Chri.stianity  discouraged  the  acceptant-e  of  municipal  honors,  for 
the  government  of  the  city  was  not  distinct  from  the  ceremonies 
of  religion.'  The  tnmblea  of  the  200  s  destroyed  the  municipal 
aristocracy,  which  formed  in  the  Kmpire  a  middle  class  inter- 
mediate between  the  senatorial  nobility  and  the  plebeian  class. 

$  47.  Dacadenc«  of  the  Municipal  R6ftm*.  —  There  were  no 
more  comitia.  The  decurionate  became  heret!itar>-  and  obliga- 
tor>',  it  was  even  imposed  as  a  punishment ;  when  necessary 
whoever  possessed  twenty-five  arpents  was  attached  to  the  curia ; ' 
the  legitimate  children  of  the  members  of  the  curia  were  members 
by  right,  their  "  liberi  naturales  "  were  legitimized  by  being  offered 
to  the  curia.*  Once  member»,  the  senators  were  attached  to  the 
curia  iwmianently  ;  *  if  tiiey  fled,  they  were  pursued  a»  deserters ; 
if  they  took  refuge  in  tlie  army,  in  tlie  public  service,  or  in  the 
clergj',  they  were  forced  out ;  if  th«y  succewled  in  escaping,  tlieir 
property  at  least  answered  for  them,  for  the  curia  had  a  right 
to  such  property.  The  reason  for  the  repugnance  to  ser\ice  in 
tliesc  bodies  was  due  chiefly  to  the  responsibility  for  tlie  collection 
of  the  land  tax.  wliidi  was  imposed  on  members  of  the  curia. 
This  responsibility,  which  constituted  a  {icrsunal  burden,  lended  to 
become  a  patrimonial  charge  and  to  fall  only  on  the  dccurion», 
that  is  to  say,  on  the  rich.  They  chose  nnlinarily  from  among 
tliemsclves  the  collectors  ('*  .su.sccptorcs  "  and  "  exactores  ") 
who  were  rcspon.sible  not  onh*  for  their  negligence,  but  even  for 
the  insolvencj'  of  the  taxpayers.  The  curia  was  secondarily 
re-sponsibie  because  it  had  appointed  them.*  This  system  pre- 
sented another  inconvenience:  the  decurions  who  were  charged 
with  the  apportionment  and  collection  of  the  tax*  overwhehned 

■  For  A  rontmry  view,  see  Bossier,  "Ijü  fin  Hu  paganii^me."  1894 ;  Cod. 
Theod..  Mi.  2,  2. 

*  The  twenty-five  arpents  was  i?quiU  to  more  than  hue  tieotare«  (about 
15  tuTM).  >  Cod.  Thwui..  12.  I.  122;  Cod.  JuBt-,  5.  27.  3. 

'  IbüL.  12.  I :   Cod.  Just..  10.  32.  34.  38. 

•  LAriTOin.  "MiU.  d'art-h.,"  1889.  p,  381,  The  oollectoreor  Ihe '■Inillo" 
during  the  monarcbiraJ  epoch  were  often  eomparod  in  lliiä  oonnuetioo 
to  the  memben  of  the  cuna  under  Ihe  lAter  Empir«. 

*The  most  itnportont  memlwrs  of  the  ouri»  wvro  disliiiKuisbed  as  th« 
"prinrif>alp«."'  the  "deoernprimi,"  and  the  "primus  curW."  L6crieain, 
•'M4\.  danh.."  IHSK;    Violiet.  p.  126. 
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the  pcKjr  and  feeble  with  \'exatH»is  Ixilh  in  uriler  to  spare  themselves 
and  because  they  were  ubli^i^  lu  treat  ibe  puwerfiil  and  rich  with 
consideratiun.  Tlie  euria  was  traiisfunmH]  furthermore  intü  a 
bureau  of  rc^i^try  of  private  act».  The  iiniiiieipal  Diaj^Utmeies 
Bnally  »üsapixuired  or  tiieir  itieiimU'iiti  Inicante  simply  agents  of 
ihe  eetilral  power  {thus  the  duumvirs  were  often  appointed  by 
tlie  pivornor  of  the  pmvince)  ami  had  rivals  in  1st:  tlie  "  curator 
reipublicse," '  a  guardian  whom  the  emperor  was  compelled  to 
impotH'  upon  tlie  cities  nn  account  of  the  disorders  in  their  financial 
administration,  as  guunlians  are  put  over  spendthrifts,  and  whose 
powers,  exciusivply  financial  at  first,  were  finally  extended  until 
they  took  the  place  of  other  magistrates,  partitrularly  the  ediles,  as 
soon  as  an  expense  was  incurred,  that  ia  to  say,  in  the  majority  of 
cases.  Thus  he  exercised  a  sun'eillancc  over  the  ser\ice  of  victual- 
ling, fixed  the  maximum  price  of  provisions,  and  regulated  the  busi- 
ness of  public  markets,  for  neither  commerce  nor  industry  was 
free.  2d,  the  "defensor  civitatis,"*  who  was- appointed  at  first 
by  the  prefect  of  the  pretorian  guard,  later  by  the  people,*  and 
was  taken,  not  from  among  the  plebeians,  but  from  among  the 
"  nobilitores  " ;  he  was  the  patron  of  the  city,  defended  it  against 
the  "  injuria:  potentium,"  corresponded  directly  with  the  emperor, 
had  free  access  to  tlie  presence  of  tlie  governor,  assisted  in  the  prep- 
aration of  the  tax  lists,  and  endeil  by  transforming  himself  into 
a  true  municiiHil  magistrate  (appointed  for  five  years)  with  police 
power*,  civil  jurisiliction,  and  the  preparation  of  the  "  gcsta  " 
in  codperatioti  with  Üie  duumvire,  whose  role  disappcjircd  more 
and  more  into  the  backgrourul.  The  city  thus  became  an  adminis- 
trative divisiuu,  the  eiiriii  a  society  of  ci>nectors,  the  municipal 
magistrates  subunliuate  functionaries.    In   the  East,   I^co  the 

'  Concerning  the  "curator  reip.."  see  "M*l.  d'aroWol.,"  1884.  pp.  133- 
487:  CassiwL,  -Var.."  7,  12:  Cod.  Tlieod..  12.  1,  20;  Dig..  50.  8;  Ul- 
pian'4  treatise  "de  ofT.  cuml." 

•On  the  "defensor  civitalw,"  cf.  Ucrivain,  "M*I.  d'mrchfel  ."  1884.  p. 
133:  Ckhioii.  N.R.H..  18S9:  Cod.  Tli«»l..  1.  29.  A  consliluliou  o* 
Valentininn  I.  'At'A.  was  the  first  document  which  mentions  the  "dt-fcnsor." 
U  was  believed,  HTftngly,  however,  that  he  ws«  laken  from  the  iili-tH'iMiiM 
and  he  Juut  been  eompttrp<l  to  the  trilmnes  of  Anrient  Home.  The  lti^hoIJ!' 
were  never  "defetiftores."  See  Nov.  XV  of  Juatintan.  ConciimiOÄ  tUi' 
•'defensore«"  in  <Jaul,  see  "Lex  rumaoa  Wwiifoth.."  C.  Tb..  1.  10.  1. 
2B.  6.  Popinian.  22.  4.  .1«.  8.  "  Le.-c  romaiia  VTis.."  I.  7,  2.  DurJni;  the 
mnc  period,  then-  wuru  " dufL-iisoren  ecdesiaj."  "wnatiiH," 

•Cod.  Thcod..  I.  29.  6  (y<*r  3S7).  Cod.  Just..  1.  55,  H  (year  4Ü9). 
The  constilutiou  uf  409  »[H>MkK  uuly  of  the  bishop,  the  clerif\'.  the  "ho- 
noFBii,"  the  "poHscssorcä."  and  ihn  (.•uritüe».  Ii  i<s  prntwhlc  that  the 
ariRto'Taey  always  hod  a  largo  part  in  thin  fhoice.  but  that  tbe  people 
wi-n«  nut  debarrod  from  it.  "L.  Winig.,"  12.  1,  2:  (he  bishops  aod  the 
I  •»■«pie. 
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Philosopher  (886-911)  by  Novel  46  abolished  what  remained  of  the 
municipal  r^imc ;  this  shadow  of  liberty  offended  the  imperial 
majeaty,  whose  solicitude,  like  that  of  divine  Providence,  extended 
over  everything.  In  the  West,  the  establishment  of  the  Barbarians 
had  destroyed  municipal  institutions  long  before.' 


Topic  5.  Status  of  Peilsons 

§  48.  Clau  S7«t«in.  — The  Itoman  State  was  always  a  r^|;iiilo< 
of  privilefce.s,  it  never  knew  equality.  S<M'ial  distinctions  disafv 
peared  only  to  be  rc[)taccd  by  others  (patricians  and  plebeians, 
citizens  and  aliens,  "  honestiorcs "  and  "  hnniiliores  ")."  The 
Later  Fmpirc  cxaggeratc^l  tliis  sj-stem,  multiplied  classes  and 
strictly  held  every  person  to  his  class.  There  were  upper  classes, 
sucli  as  the  .senatorial  order  and  the  functionaries ;  and  lower 
classes  like  the  city  plebeians  (working-elasses),  eoloni  (agricultural 
classes),  freedmen,  slaves,  and  a  middle  class  which  was  in  process 
of  disappearing,  "  curialrs  "  and  "  possessores." 

§  49.  Functionarlu,  with  their  brevets,  insignia,  solemn  in- 
stallation, salary,  employees  ("officium,"  "  officiules ").  fiscal 
ami  judicial  privilege»,  and  rights  of  precedence,  formed  a  hierar- 
chical nobility'  which  recalls  the  Russian  "  tchine  "  embracing  in 
fourteen  clas.se3  all  the  ciWI  and  military  officers.  In  the  highest 
rank  were  the  "  nobilissimi  "  or  members  of  the  imperial  or  patri- 
cian families;  then  the  "illustres,"  the  first  dignitaries  of  the 
court,  prefects  of  the  pretoriaiis  and  of  the  city,  and  masters  of  the 
militia ;  the  "  spectabiles,"  chiefs  of  divisions  at  the  palace,  suc-h 
as  the  dean  of  the  notaries,  the  vicars,  tlie  counts,  and  the  dukes; 
the  "  clarissimi."  senators  and  governors;   the  *' egregü."  mem* 

'  The  mention  made  of  tbo  curia,  of  tho  "defeniior."  and  of  the  "  Oeata," 
IhAt  are  found  up  U>  thp  800»  «rid  900x  no  morv  provn  the  p«miit^n(^f>  nt 
tlM  munioipol  r^m«  thuB  the  cunlom  of  vouotine  )>>'  wus  proves  to-day 
the  preservation  of  the  monetary  B>'8t«m  of  thn  old  r^me.  The  curia 
«ocüUnI  in  «tm«  Km-ns  la  tlin  SOU »  and  601)  h,  Fr.  de  OaiuUnti,  e. 
15.  But  after  thai  the  curia  wheoover  it  in  «poken  of  is  meant  a  iodicial 
■Mpmhlv  prefiided  ov4>r  hv  a  judre  who  was  qtialifird  as  a  deiensor. 
Afrnnrd,  "Hijit.  do  Nimo«,*'  I.  19.  B.  Ml..  .Ith  (Vnt.,  I.  440;  ■'It.  de. 
lev.."  1H72.  p.  155:  Mörtel,  "Elud»  a.  I'^nrtviatr.  dea  actes  dans  tee 
Offita,"  1S77;  Daretnbrrc,  "Tt'iM.  d«t  ant."  «o*t  'Wrta";  r/.  Raynouanl, 
"Hut.  du  dr.   muninipa]  «n   Franc<>,"    182!);   ViutM,  I,  Ill.V 

'Coneeniins  thi<  '  honestiores"  and  ihß  "  bumiliores."  ef.  Uvrug, 
"Acad,  maer.r  Vol.  29.  p.  2.W;  -Hist,  des  Romain«."  V,  «7;  ifis- 
novl^t,  "Innlitut.  polit.  de*  Romains,"  II,  149;  Dig.,  4S,  2.  10:  4H.  10, 
28,  2;  50.  2.  2,  2:  Paul.  "Sent.,"  5,  4,  10.  The  {mperial  rescript  forbade 
the  Btnkine  of  the  "  hoDdstioros "  with  rods.  Tho  pl*b«iaa9  were  ineli- 
gible to  purrlio  nffipp. 

■  But  not  boroditary;  berodity  only  existed  f<H-  «iropio  employed 
("offlcialcB"). 
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libers  of  the  equostrian  order  (whidi  ceas«!  tn  exist  after  tJie  30l)s)  j 

'tlie  "  perfvctissimi,"  which  iiu-ludcd  varjuus  empluyei's,  audi  as 

the  ■'  primicerii  scriniorum,"  "  actnarii  "  after  tcJi  years  of  service, 

and  decurions  iu. certain  cases.     Thin  "  niaiidannat  "  jmssessed  a 

beautiful  symmetry. 

§  50.  The  Senatorial  Clau  was  ctmstituced  in  two  ways,  Ist^  by 
inheritance  of  the  senatorial  dignity ;  2d.  by  grant  of  tliis  title 
from  the  prince  to  the  large  provincial  landowners  who  were  too 
distunt  to  take  part  in  the  assemblies  and  who  ultimately  lost 
the  riglit  of  sitting  in  tlie  seniite,  —  these  were  the  honorary' 
senators  scnttereti  throughout  the  Kuipire.  The  senatorial 
families  form«)  an  uristocnicy  of  the  great  lande^l  proprietors, 
who  were  the  rivals  of  tJie  public  functionaries  in  power  and 
inÜuence  and  who  furnished  bi.sliops  for  tlie  dioceses  of  Gaul. 
B«üdes  bonar»,  insignia,  and  ill«  title  of  "clarissimi,"  they  enjoyed 
jCcrtain  privilcyi-s  uf  a  judicial  diaracter  and  in  regard  to  tuxes.' 
§51.  Associations  of  Laborers.'  —  From  the  earliest  days  of 
Rome,  the  workingK;Usses  were  organized  in  *'  collegia, "  which  had 
a  monopoly  of  industry'.  But  witJi  the  exception  of  tliese  asso- 
ciations, protected  by  their  antiquity  and  by  their  religious  diarac- 
ter, the  "  collegia,"  from  fear  that  they  would  become  political 
clubs,  were  subject«!  to  a  regime  of  pre\'ious  authorization,  and 
of  public  contntl.'  The  Empin-  allowed  cüpecially  industrial  or 
cummerciul  associations  (mariners  of  tlie  Keine,  "  nauta;  parisiaci," 
butchers  of  Perigueux,*  etc.),  and  the  "  collegia  tenulorum  " 
which  were  princij>ally  designed  t«  pnicure  burial  for  tlieir  iiu-ni- 
bcrs.^     Lawful  associations  were  all,  moreover*  of  the  same  type, 


'  (A.)  In  Judicial  malters:  (a)  civil ;  they  wore  tried  by  tho  prcfi:<ct 
of  the  city,  nt  least,  when  they  were  defendants,  for  (hey  wore  rockoned 
•x  hMvinf;  their  domii'ilo  ai  Itcin»«  ("Actor  «leqiiitur  fanim  roi");  (fi) 
erimiual;  it  was  atill  thin  prefect  who  tried  tbem,  suhj«<<t  to  the  riirbt  of 
appeal  to  tho  emperor.  The  piiniBhmenta  to  whjnh  they  were  liable  were 
of  IW  lightest  kind  and  they  were  exempt  Trcm  torturf^  (««xo^pl  in  cfuw 
jiOf  Itee-majestd).  (B.)  In  re«pe<-t  to  taxes,  they  enjoyed  various  imDiuoi» 
' tie« meh  »8 exemption  from  HT\-iI«>charKes  ;**mimera  soniida  ").  and  from 
romnatinn  Kiftd,  Dut  tht>y  Rained  le-t»  by  this  than  mif[ht  ha  suppasf-d,  for 
ihvy  were  «ubjeot  to  spwid  lax«  and  reBtricliona  in  reRard  to  their  laodu. 
in  respent  to  the  payment  of  the  land  tax.  The  I^ater  Kmpir«  vr&a  obliged 
\|o  provide  thii)m  with  a  defender  ("deren^or  nenatim'*). 

■  BiBUOoaArnv  :    Lrvatstur,  "Hist,  des  clatises  ouvri^rs,"  1S59:    Vott- 
\VutT,  "Etude  siir  les  pernonnes  moralM."  IÄ87:  Waltzing,  "Lea  oorpora- 
liotts  eber  \»*   RiimaiiiK,"    ISHJi;     Lirtn^am,   "Ilömisolie    Vereins wwsen," 
1800:    Matlhiai,  ■KtimiBchc  ZwanesvorbÜnde."  1891. 

»Di«..  3.  4,  I,  47.22.  I,  and  foUnwing  :  Cirani.  "Text«!,"  p.  111. 
*  £>n>;ar(il>>M,  "O^OK-dela  (iaute  romain,"  III.  2til ;  t'i^tonneau,  "Hist. 
du  «ODunero»,"  Vol.  1. 

^Statut««  of  the  "Collegiunt  funerattciuin"  of  Lanu\ium,  A.n.   13.1: 
Ginad,  "T«xt«s,"  p.  735;  C.I.L.,  III.  924;    VI,  1UÄM;    Boancr.  "  Rtdi- 

47 


I  MI 


iU»TÜUV   OF  FBENCU   PUBLIC   UW 


[Chap.  1 


and  the,v  wore  above  all  religious  bmtherhocMls.'  They  were  in 
some  ücu&v  L-timparuhlü  t<>  a  family,  all  Üiv  members  ))eing  ref^anled 
as  brothers,  one  could  no  more  belong  to  two  associations  than  to 
two  families.  The  right  of  membership  was  hereditary,  passing 
from  father  to  son,  at  kast  uader  the  Later  Empire.  Viewed 
from  its  internal  constitution  the  association  ("  respublica ") 
ha<],  hke  the  municipalities,  its  magistrates  cletrtwl  by  the  "  Col- 
legiati "  or  niemljers  {"duumvirs'"  "  quinquehnales  ")■  its 
inferior  employees  {treasurers,  "actor,"  or  syndic  to  represent  tt 
before  the  courts  of  justire).  its  patrons  ("  pater,"  "  mater  col- 
legii  "),  and  the  *'  populus  "  of  the  members.  The  treasurj'  was 
supplied  by  a  monthly  assessment.  Juristic  personality  was 
possessed  only  by  societies  recognized  by  the  State  and  ceased  as 
soon  as  the  uuthorizatiun  was  withdrawn.* 

(A.)  Under  the  Later  Empire  and  from  the  200  s,  instead  erf 
treating  the  members  of  labor  iissociation.s  as  suspects,  the  State 
incorporated  tlieni  and  utihzeil  tlieni  fur  purposes  of  government, 
Alexander  Severus,  for  example,  organizetl  the  trade»  of  liome  into 
corporations  as  a  means  uf  assuring  the  victualing  of  the  city, 
Thüi  example  was  followed  until  tliere  was  official  regulation  and 
almost  official  orgaiiizatio»  of  labor.  It  was  to  the  interest  of  the 
workmen  to  be  enrolled  in  the  corporations  in  order  not  to  be  sacri- 
ficed in  tlie  assessment  of  the  "  chrysargyrc,"  a  fact  which  made 
tlie  collection  of  this  tax  easier.  Tlie  workman  tiiereby  found 
himself  and  his  children  attached  by  an  indissuluble  Ixind  to  his 
cor|Mtmtion,  as  tlic  "  curialis  "  to  the  curia,  tlie  "  eolonus  "  to  the 
land,  the  "  ofiicialis  "  to  his  burtau,  and  tlic  soldier  to  the  army.* 

1st.  Manttfartura  of  the  Slate*  (such  a.<4  the  manufacture  of 
arm.s,  etc.).  'Hie  workmen  were  in  the  strictest  sense  of  the 
term  bound  like  serfs  to  their  work.shop,  tlicy  were  branded  with 
hot  irons,  and  their  daughters  were  not  allowed  to  marry  outside  of 
their  trade. 

2d.    Certain  tra^a  necessarj'  to  the  subsistence  of  the  people 

S'sn  romain.'*   II.  308.     It  was  undnr  th«*  protf^titin  of  theM  iKM»»tiM  i 
at  Christianity  irrew.     "The  r^npeot  for  th«  dood  ww>  the  reasMi  for 
the  momentary  tolr<ration  arirordpd  to  Christian<i." 

■  The  asaooiation  aJTord«^!  a  pfvU*xl.  for  )>iiriitiii-lK,  tHr»,  atid  diiilribu« 
tion  or  provUioos  sad  money;  but  it  was  the  chiefs,  that  is  to  say,  the 
richeat,  who  received  the  moat.  The  Roman  "pnlleere"  worn  thererore 
only  remot»  analofniwi  to  our  mutual  aid  tuHrii-ties. 

'Dig..,-».  10,8.1;  47.2*.  1;  Cod.  Theod..  12.  I;  14.3,  IG;  10.20;  I, 
21.22;  Wtlmannti  ''Rxcmpla,"  1746  (Boatman  of  Ostia.  a.D.  152);  Cod. 
Just..  8.  0,  24  (vear  291). 

»Cod.  Theod..  12.  1.  179;  4.  2.  4;  7. 1  and  2;  8,  2;  Cod.  Jiut..  11.  42. 
*  About  thfl  year  400.  there  were  in  Oaul  d^ht  establiahmeat«  for  ttie 
manufacture  of  arms. 
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r(baker3,  butchers,  and  soÄmcn)'  werp  scnrccly  less  strictly  regu- 
latpd,  but  they  wore  assured  in  turn  a  monopoly  of  ihrir  industry 
aixl  certain  privileges,  such  as  e-xcmption  from  military  service. 

.'id.  The  free  trades  (blacksmiths,  cürpontors,  etc.)  were  also 
enmllci]  in  corporations  and  subjected  to  the  tutelage  of  the 
State,  though  the  principle  of  heredity  and  obligation  did  not 
become  well  established  among  them.' 

5  52.  Tlw  "  Colon«,"  •■  Status  of  the  "  Coloni."— The"coIoni" 
were  cultivators  ("  colere  ")  *  attached  from  father  to  son  to 
the  lands  which  they  exploited  for  the  benefit  of  others.  They  were 
half  slaves,  yet  free  men,  since  they  could  marrj'  ("  ju-st«  nuptire  "). 
have  legitimate  families,  become  proprietors.''  creditors,  and  plead 
in  the  courts ;  but  free  men  who  were  bound  to  the  land  of  others 
became  a  kind  of  real  estate  by  destination,  serfs  of  the  glebe 
('*  membra,"  "  3er\'i  terne  ")  as  they  were  already  called  under  the 
Tjiter  Empire  (Cod.  Just.,  11,  52.  1).  If  they  escaped  they  were 
pursued,  reclaJmod,  and  taken  back  to  the  land  which  they  had  no 
right  to  leave.  Tlie  proprietor  was  thus  assured  of  having  enough 
■cultivators  and  the  .State  was  assured  uf  collecting  the  tax.  since 
tlie  land  was  always  occupied  by  cultivators.  But  this  dependence, 
which  seem»  altogether  tn  favor  of  the  master,  was  at  the  same 
time  a  guarantee  for  the  "colonus";  he  could  not  be  expelled, 
nor  could  the  land  be  alienated  without  him.  "  The  land  holds 
him  but  he  holds  the  land."  The  slave  might  be  sold,  but  not 
the  "  colonus";  the  proprietor  might  change,  but  the  "  colonus  " 
remained  and  could  plan  for  the  future.  His  situation  in  that 
respect  wa.H  therefore  better  than  that  of  the  modem  tenant.     It 


■The  "nautffi."  "iiikvii*.uUu-ii,"  " raudicorii,"  tnuuported  tho  wheat 
from  tl«>  pro^iiK*«  »nii  tliP  "sacoarii,"  "iKirtitorm«,"  unlnadftd  it.  Cod. 
Tbeod..  U.  3;   Cod.  Just-,  11.  2.     Hymmnchu«.  "Ep.."  10,  34. 

'  The  God.  Theod..  14.  7;  12,  19,  1  applind  only  to  the  municipal  aarv- 
icMi,  for  example  firemen. 

»Text?»:    Cod.  Theod..  5,  9;    Cod.  Junt..  U.  47.48  tt  »tfj.     BiBLmo 

RApHV  :  Daremhrrg.  "Dbt.  de.i  Antiq.,"  see  "C'olonua";  Snrifrny,  "V«rni. 

Si-lmflen,"   182H;    Fimlel  dr  Coulauf/rji,  ■•  RerhfreiiPs."    IKHTi   {rf.  "J.  des 

f«BV.."  188«.  512;    "11.  de  qufst.  hist.."  1886;    "UuU.  crit..'^  15  Aug. 

QRSO).     Seifri.  "  Arphiviogiur.."  vol.  42  r/  jtfj.,-    Viattel,  "Hiflt^du  dr.  civ., ' 


>ibl.J ;     Hemtrrhcrtik,    "  Eiit»UihiiiiK    d.   ("olonats,"     1M7(1 ;     Kxmein, 
"MtiUnKee."  2»3:   Katloxva.  "  K.  Ile<!htt<K.."  1.  tU»;    lierpies.  1885.  3. 

*  The  namm  jiven  the  "onlnni"  «yvill  c-ortain  peptiliaritips  of  their 
«xtndilion:  inscription  on  Ihti  (.■f-nnu«  reKiiit<»n»,  oli)i|{ation  tu  pav  tht>  per- 
sonal lax.  etc.  Company  thn  "Honianutt  tribularius,"  *'L.  Sal.,"  41.  ti, 
7;  Zeunur,  "N.  Archiv.."  Xll.  392.  f'oiu'erning  the  "Inquilinus," 
d.    Hnaict.    "L.    roin.    WisJKOlh,"    p.   400;    N.K.H.,    1897,    3KS;    Dig., 

1-43.  33,  1.     The  eonditioii  o!  the  "coloai,"  different  at  the  begiiuiine,  cvb- 
'tJnaed  to  tend  tovard  uniformity. 

*  But  thoy  oould  Dot  nlii-ttiil«  their  owu  property  withoiit  the  coQSODt  of 
the  propriotor.     Cod.  Th[<ud..  S,  11,  1 ;  Cod.  Ju.st.,  11,  49,  2. 
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was  also  better  because  tlie  dues  that  he  hiul  to  pay,  "canon,' 
"  pars  agraria,"  were  invariable;  usap?  ("  fiiiisuetuHo  pnwlÜ  ") 
fixed  the  amuunt  uf  the  assessiiient  and  it^  [lattin-,  as  did  the  ruieü 
for  the  imperial  ilomalus  ("  Ia-x  Hsilnana  ").  It  was  a  mihi  cif 
itiuiiey  or  a  |Htrtioii  of  the  erop,  perhaps  a  lliiitl  as  m  the  iiiserii»- 
tions  of  Ahi-Ouflssel  or  nf  Hendiir  Mettieh.  a  fifth,  wr  a  scN-with 
as  Hygiii  says  «mceriiiiij;  the  "  ager  vc-^-tijraJis."  *  Tlie  nioster, 
<iiuld  not  increase  the  amount ;  if  he  atteniptnl  it  the  "  eulonuä 
wa.s  allowed,  by  exccptiim.  to  make  a  enniplaint  agalnt^t  him.  The 
inscriptions  of  S«»uk-*rl-KhmiÄ  and  of  Ijfiichir  Mettieh  imposed 
on  the  cultivators  of  the  great  African  domains  the  burden  of  the 
"  corvfe,"  harvesting,  and  weeding,  in  all  six  days  of  work  per  year ; 
hut  no  text  subjected  those  properly  called  "  coloni  "  to  this 
obligation.'*  The  property  occupicti  by  tlie  "  colonus "  was 
subjected  to  the  land  tax  and  the  "  colonus  "  himself  to  the  "capi- 
tatio  plebeiu  "  ;  the  mottter  paid  the  Srst  and  advanced  the  money 
fur  the  second.  Tlie  "  colonus  "  wa.-s  also  subject  to  militar>" 
service  in  tlie  sense  tliat  the  landed  pmprietore  were  required  to 
furnish  recruits  and  these  recruits  were  taken  from  tunong  the 
"  coluni  "  (»ccupsiiiR  their  lands. 

§  53.  Bow  Ooe  became  a  "  Colonoa  "  and  how  he  Ceued  to  be 
One.  —  (A)  One  became  a  "colonus":    1st,  by  birth;*  2d,  by 

■  Tbe  "colonus"  vho  married  ouUiide  of  the  domain  paid  a  «ort  of  tw 
for  the  privtlf^go  or  nksrninR  a  person  h4>loiiint]4{  to  ■  diffef<ent  maiterj 
{"cunimuduni  uuptiaruiu").  In  case  of  a  mixed  marriafe  betwssn 
"cotoni"  ftnd  free  persons,  tbp  children  acouircd  the  statu«  of  the  Eatber, 
icincB  tin-  marriogi-  wtut  cwular.  If  Ihe  futner  was  free,  it  was  held  that 
the-  c'bildrvn  were  "ooluni,"  following  the  status  of  tlie  mother.  (Cod. 
Ju8l..  ■•do  aCTic..*'  11.  47.  16.  21,  24.)  If  the  father  was  a  "oolonus  and 
thf  mothttr  free,  the  children  were  "coloni "  hpforf*  the  time  of  Justioiaa ; 
this  imaoe  doelarad  the  childrea  tne,  but  with  puwvr  of  the  master  of  tlw 
huHliand  to  demand  the  divoroc  (Cod.  Juat..  11.  47.  24.  Nov.  54):  then 
he  aiifiiillt-il  tlw  mairiagi*  (Mov.  22,  p.  17)  and,  ubhged  the  childn-n  to  r^ 
niAiii  with  ihi'  taud.  It  U  apparent  that  Itoman  kvislatioa,  little  favoc^ 
ahlf  to  liberty,  tended  to  apply  the  rule  that  v.'&s  later  formulated :  "In 
the  case  of  maiTiaf{i:'  l»etwwn  iwrfn  bplunginK  lo  different  mtiMtoni.  th» 
inferior  Ktalu*  noverued."  If  one  of  the  parents  was  a  tdave,  the  child 
acquired  the  »tataa  of  the  mother.  If  the  husband  und  the  wife  wore 
both  "«iloni"  and  otvupiwl  domam*  hclonging  to  different  master»,  til*, 
eliildren  were  "eoloni."  the  master  of  the  uiotlier  Iwing  entitled  al  Bint' 
to  a  third  of  the  ehildreo  {Cod.  Theod.  "de  inq.."  ö,  10.  1),  later,  to  all 
the  children  ((^od.  Ju«t..  U.  53.  3).  In  the  low  of  the  N'o\-el8  (156,  152. 
c.  'i,  cf.  Cod.  Just..  11.  47.  13  pr.i  the  ehildren  were  diridod  e^iuaJly  be- 
tween the  two  mo-iters  ;  if  the  number  was  odd.  thr<*  or  five,  for  example, 
the  third  or  fiflli  went  to  the  mother.  Novel  157  irave  to  the  master  of 
the  husband  the  children  and  oven  the  wife,  but  Cuja»  ilnds  thisa  looal  law. 

'Sa^iiPD.  'de  (nib  I>ei."ö.  S;  (^d.  Tb«»d..  14,  LS,  I.;  Cod.  Just..  II, 
48.  18.2^-23;  .11.  1. 

•  Cf.  however.  Digest.,  "de  malr.  lerato."  33.  7.  20.  1  (Serovola  a  «in- 
temporary  nf  Marcus  Aurelius) ;  "del*«."  I,  30,  112  (Maroian,  tinM  of 
Alexander  Severn*)  ;   Cod,  Theod.,  5,  0,  1.  (year  332). 
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convention;  3H, by  prescription,  that  is  to  say,  by  the  fact  of  having 
lived  as  a  "  colonus  "  for  tliirty  yt-urs ;  4th,  as  a  restill  of  punish- 
ment (for  example,  in  the  year  li.S2  all  healthy  InrggEirs).  (B)  The 
rule  was  :  once  a  "  colonus,"  always  a  "  colonus,"  for attachoient 
to  the  soil  was  a  part  of  the  public  system ;  tliere  was  ncitlier 
freedom  nor  limitation  for  the  "  colonus  "  (at  least  after  the  time 
of  Justinian),  he  could  escape  only  in  some  exceptional  manner, 
as,  for  example,  by  elevation  to  the  episcopacy,  by  thirty  years  of 
ser\'ice  tn  the  curia,  or  by  leave  after  having  performed  his  military 
service.' 

§  54.  Origin  of  the  *'  Colonat."  — This  revolution  in  the  con- 
dition of  agricultural  laborers  passed  unobserved,  not  a  document 
assigns  a  date  to  it,  nut  an  autlior  lias  investigated  the  causes  of  it. 
The  *'  colonat  "  had  obscure  beginnings.  iLs  legislative  organiza- 
tion was  tlie  work  of  Christian  emperors ;  there  were  scarcely 
\atxy  positive  trac<ss  of  'lis  existence  before  the  time  of  Constantine 
^(332).  Certain  sections  of  tlie  Kaipire  formerly,  or  at  tliis  ttiue, 
had  farm  laborers  in  a  condition  similar  to  timt  of  tJie  "  coloni." 
■  such  as  tbe  Egyptian  fellahs,  tlie  Penestes  or  Hel<»ts  in  Greece, 
■but  "  cohjui  "  were  unknown  in  ancient  Rome.  According  to 
tlie  testimony  of  Varrou,  agriculture  was  intrusted  tf>  the  slaves 
or  to  the  free  fa^ne^^.  without  taking  into  account  the  small 
proprietors.  The  tratisfortnation  of  these  peasants  into  "  coloni  " 
1  general  under  the  Later  Empire»  the  preceding  epoch  only  pre- 
paring tlie  way  for  it.  The  Digest  which  contains  the  law  of  the 
first  three  centuries  A.D.  is  silent  ctmccrning  this  institution  ;  un  the 
contrary  tlie  Code,  which  cmlxMlies  the  subsequent  law,  regulates  it. 
§55.  Causes. —  1st.  Economic  CaujKn.  It  was  especially 
the  slow  operation  of  thestr  causes  which  tTcateil  Üiat  intermediate 
rank  between  slavery  and  frctulom  to  which  the  agricultural 
slaves  were  raised  and  to  which  tlie  free  peasants  were  reduced. 
The  insufficiency  of  slave  lalnir  and  its  un|)roductivity  in  com- 
parison with  that  iif  free  labor  led  the  master  to  endeavor  to  interest 
the  slaves  in  some  mainuT  in  his  affairs ;  attached  in  fact  to  the 
soil,  inseribetl  like  the  domain  anil  witli  it  on  the  census  registers, 
they  Iwcame  definitely  fixed  to  it.'  On  the  other  hand,  the  in- 
security of  the  small  proprietors  led  them  to  settle  on  the  domains 
of  tfie  rich  am!  to  become  their  "  coloni."  '    The  insolvent  fanners, 

»  AmUoul,  "Couni  do  droit  «Eypt.."  I,  129.  "Or.  Encyclopedi«,"  aoo 
"Coloaat"  iGairaud). 

*C1.  (he  "Serri  casati"  with  individuul  lonure  aad  domicile.  Cod. 
Thiwd..  9.  42,  7;  Cod.  Ju«t..  II.  A». 

»  CtJumÄÖCt  "do  r.  r,"  1,  3;  Salvitn.  "de  gub.  Dei,"  1,  5. 
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not  being  able  to  pay  the  arrears  due  to  their  landlords,  lost  the 
right  to  leave  his  lands.'  The  double  evolution  which  resulted 
from  these  causes  wiw  sanctioned  by  the  fiscal  leRislation  of  the 
Later  Empire.  In  like  manner,  serfdom  iti  Russia  was  organized 
by  Boris  Gwlnunov,  who  only  regulated  the  condition  of  the  slave 
cultivators  and  of  the  farmers  who  were  niine<l  by  the  wars  aod 
were  obliged  to  replace  money  rent  by  forced  labor  or  pajtocnt  in 
kind.'  Perhaps  the  situation  of  the  "  colomis  "  was  modeled  after 
that  of  the  cultivators  of  the  great  imperial  domains,  uho  were 
inhabitants  of  the  eountrv-,  former  proprietors,  who  had  been 
dispossessed  and  were  held  in  strict  dependence  by  the  agents  of 
the  prince,  whose  rights  and  obligations  were  not  fixed  by  free 
contract  but  by  administrative  rules.' 

2d,  A  Fiscai  Measure.  This  being  the  economic  situation,  it  was 
no  great  task  for  the  Ijiter  Empire  to  bind  the  cultivator  to  the 
land.  By  this  means  goofi  cultivation  of  the  land  and  consequent 
payment  of  the  taxes  were  assured.  Moreover,  it  was  nothing 
more  than  an  application  of  the  general  policy  of  the  government 
which  was  to  make  every  one  the  serf  of  his  profession.  But  it  did 
not  create  the  "  colonat,"  tlie  birth  certificate  of  this  institution 
js  not  found  in  its  laws. 

3d,  A  Volitiral  Meastire.  TTie  slaves  in  Germany  were  almost 
like  "  coloni,"  tliis  was  enough  to  give  rise  to  the  supposition  tliat 
the  Barbarian?  transplanted  into  the  Empire  had  brought  tlie 
"colonat"  with  them.  These  transplantations  "en  masse"  had 
taken  place  rather  early  as,  for  example,  the  Marcomans  under 
Marcus  .^urelius.  But  the  historians  who  narrated  these  facts 
do  not  say  that  the  Barbarians  were  treated  as  'V-oIoni."  Ttwas 
only  under  the  Later  Kmpire  when  the  "colonat"  existed  officially 
that  this  was  so.  The  transplantations  did  nothing  more  than , 
maintain  an  institution  already  existing. 


>  FlMtel  de  CotitaMea,  Schulten,  etc. 

»  KtH'aUvtktt.  N.R.ir..  1889,  p.  411. 

•  Afrioaii  ctocuiuuuU  n'L'<rntty  ili»«overoU.  Ist,  Tbn  insoription  of 
Honrhir-Mottifh.  \.o.  1I.V117.  undi-r  Trajfin.  (X.R.II.,  IStt",  p.  373; 
Schull'-n,  "Dif  rtmiioch.  CirundlHTSflia/U^n."  1897;  Cua,  "he  rolonat 
parliAirP  tluiis  rATriquu  miimiiii'."  180S:  Beaudauin,  "um  rrand»  dt>- 
mainM."  S'.R.H..  1837  und  ISIW;  If.  Monnirr.  X.R.n..  I8?ffi.  p.  391.) 
2<i.  Tht-  iawriiition  of  Sunk-4'l-Khmi«  (n-wripl  of  Cooimodus  n>littiv9  lo 
"  Saltan  Biiruiiiluiiu»"  I  aad  tlmtaf  Kw\  Mrznur,  fintt  vctarsuf  Commotlux. 
{Girarti.  "Tt-xl«-«."  p.  1.11  ;  C.I, L..  VIII.  H».^>70 and  14428 ;  Enmriit." Jour- 
Old  dwi  SavantM,"  IKSI).  (UUi.)  :ti].  The  iii^Tiiilicm  uf  AIn-Ouiisw>l,  undor 
8ept.8evoru».  (N.R.H..  ISlß.  117;  "K.  Arch.. ^*  1802;  .SVÄwWm."HormM." 
18B4,  3M.)  The  "Ipx  Uailriana."  mentioned  in  jwvf-nil  of  rh«'  dwu- 
meat«,  «eemit  to  have  betui  a  common  ml«  in  neveral  impcriHl  .Mrit'ao 
dtimaiiiH. 
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Topic  fi.  L.\nd  Ownbbshtp 

§  56.  Soman  Theory. —  (A)  As  to  Italiati  lands.  Private  indi- 
viduals enjojctl  full  «wiKTship  ("doniinium  ex  jure  Quiritium"), 
that  is  to  say,  the  use,  the  enjoxincnt,  and  the  right  of  dLspnsal 
(of  selling,  giving,  or  devising).  The  State  did  not  enjoy  superior 
rights  over  the  land  in  the  .sense  that  it  could,  for  example,  ar- 
bitrarily confiscate  or  expropriate  it.'  By  means  of  a  tax  on 
inheritances  it  affected  ownership,  but  it  did  not  dore  le\y  the  tax 
on  the  nearest  relatives.  (B)  As  to  provincial  lands.  These 
lands  belonged  to  the  Iloman  people  or  to  the  Kmperor,  but  were 
leased  to  private  individuals  by  precarious  tenure  and  in  considera- 
tion of  the  pajinent  of  a  tax.'  In  fact,  however,  except  for  the 
question  of  the  tax,  there  was  not  much  diiference  between  the 
Italian  lands  and  those  of  the  provinces  so  far  as  ownership  was 
concerned ;  under  the  Later  Empire,  this  assimilation  was  rec-ognized 
by  law  and  was  absolute,  at  least  after  the  time  of  Justinian. 

I  57.  Large  Estates.  —  Large  estates  were  establisliwl  as  early 
as  under  the  Uepublit-.  The  competition  of  foreign  wheat  ruined 
Italian  agriculture  and  causeil  tlie  abandonment  of  petty  owoer- 
»liip  and  eultivation  on  a  small  scule.  Tlie  ueeupation  of  tlie  "  ager 
publieus  "  on  a  large  scale  and  by  revocable  tenure  lent  itself  to  the 
substitution  of  pastures  for  tillage.  The  rural  population  ßocked 
to  Rome.  TJiese  political  and  economical  cause-s  uperatwl  tJmmgh- 
out  tlie  Empire.'    But  the  must  important  of  the  large  domains, 


»On  Expropri«lion,  see  ttV..40.51:  Cfc..  "de  leg.  «Kr.."  2.  30;  SuH., 
"AuB.."  36;  Froniin.  "douqUHid.."  6;  Dig.,  8.  4.1»;  Cod.  Tliuod.,  15. 
I.  50.  .«. 

'  i7niiu,  n,  2;  "iDstJtuUqi  of  JuKtitiiitri,"  1,  40,  C/.  in  Miiiwutniftn  law, 
Vitn  BcTchem,  "ELuüü  Mur  I'tinpAt  du  KLorudj,"  18S0:  l&udü  acquired 
by  oonriu<>st  were  returned  to  the  eonqufirod  in  coosidention  of  a  tribute 
of  a  liftli  of  till*  linMliirlK. 

■The  rural  uooiaiii  •■idk-d  "fuudus."  "aeir,"  "pnedium."  "Villa" 
mmn.<>  house,  and  hy  oxt<'n*ioii,  domain:  "curtis."  farm  yard,  and  in 
tiif  44Kla,  domain.  Iük-, -"»O.  Ifi.  19»,  Tin- •"fiindii!*"  horc  thfl  nam«?  of  iUt 
«riifinal  proiH-iolor:  '  iMiriiiiliauu«."  thai  is  lo  »ay,  laods  of  CoriioUus, 
elf.  It  was  dividi^d  into  "unciao."  twelfths,  likp  tnp  ant?  and  (he  font, 
»nd  fomii-daiiorlairiuiiilv.  Licrwain,"'Sifi.d»rf\i(*il.,"  ISH.">;  "Hernifts," 
liSS4.  393;  FhjiW  </<■  Co'ulanges,  "L'Alkm,"  1889.  The  "massa"  wa»  a 
jtroup  of  domains,  Cantiod.,  "Var,."  XII.  5;  Grepory  the  Great,  "Ep,,"  I, 
■Jl;  V.  44;  IX.  30;  xiv.  U;  Pliny.  N.H.,  18,  6.  35:  "Ijjlifundia  par- 
didcro  Italiaui,  jam  vero  vl  provineia»."  Columetl«,  1.  3;  Fronfin, 
"Gromatici  vctMes,"  ed.  LftrhiHunn.  p.  53.  Au»otui,  "Idyll.,"  Ill  liad 
near  fiaz«8  a  "parvum  ht^ntliolum "  of  luurw  than  in.'>tt  arp^^Dls  l'2.'A) 
hoiitarM) :  Salnen,  "da  euh.  Dm,"  5.  8.  Potty  ownership  did  not.  how- 
erer.  disappear.  In  ihc  llODs.  it  pxistf-d  in  Italy  ((Ttrnrff,  "ToTttM  dn  dmit 
ronuua."  p.  717),  aud  we  know  how  iiinittr  ihw  I^ut^r  Knipii-«-,  in  order 
to  be  a  dpcurion,  it  vas  necesHkry  to  bu  the  owner  of  iwcnvy-five  arpeat« 
of  land  at  U-asl. 
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the  "  saltus,"  uncultivated  lands  which  had  not  been  assigned 
at  the  time  of  the  fuundationof  the  colonies  and  which  had  remained 
in  the  "  ager  publicus,*'  whether  they  belonged  to  the  emperoi 
as  was  ordinarily  the  case,  or  to  private  indiWduals,  were  autono-^ 
uious  and  independent  of  the  municipalities  and  of  the  municipal 
authorities,  because  they  were  considered  from  the  beßinninjj  as  be- 
ing outside  their  territory'.    They  may  be  compared  to  seigniorie-s.' 

§58.  Mod«  of  Exploitation.' --The  lands  were  cultivated  by 
slaves,  by  "coloni,"  by  farmers,  and  by  the  "  emphytfetes 
(teimntä  who  had  a  perpetual  tease).  Tliere  is  little  to  say  about 
the  slaves'  aiid  the  farmers,  but  the  "  colonat "  and  the  "cm- 
phyteose  "  were  new  institutions  destined  to  a  grcAt  future. 

§09.  Th»  ■■  Kmphytio«» "  ((fi4'tnevm)  *  was  a  perpetual  or 
\'ery  long  lease  of  land  made  on  condition  that  the  land  be  cleared, 
cultivated,  and  improver!.  It  is  still  practiced  to-day  in  many 
Countries;  It  was  a  means  of  improving  uncultivated)  lands  since 
the  cultivator  was  willing  to  make  the  necessary  outlay  only  when 
he  was  sure  of  not  being  dispossessed.  Feudal  institutions,  the 
fief,  and  the  manor  seem  to  be  miMJeled  on  it. 

The  perpetual  lease,  in  use  among  the  (»recks  '  from  the  400  s 
B.c:.,  was  applied  to  the  property  of  cities  and  of  temples.  In 
the  Itoman  State  the  rities  also  made  perpetual  leases,  the  lessee 
liaving  almost  as  maii>'  rights  as  tlie  proprietor  so  long  as  he  paid 
the  "  vectigal,"  that  is.  rent  due  in  silver  or  in  kind."    Under  the 

*  Schulfrn.  "V'lv  roin.  Grundherrso haften."  1896;  JtMudouin.  N.U.H., 
1897  ibibUüKraj)li.v  and  (liBurUBsion)  ;  C/.  fmnri«.  ]].  fl.  n.  3 :  "M^lanp'a." 
p.  299-:U>0;  N.R.H..  1892.  336;  Blumeiuioek.  "Bnstoh.  d.  ImmobiL," 
p.  126. 

*  Julian,  "Gallia."  p.  125  (di-itcriptian  of  tit«  "vilU"). 

*Thfi  agrioullur&l  slaves  ("familia  rustka").  "inHtmmaQtum  fundi" 
wvrp  RTOiiiK-d  ia  dc'rruri««.  und«r  a  motiilor.  »r  in  tnulee  {hakera.  maoons, 
vte.).  ur  under  a  "ni««n«i*T."  The  wonMD  workud  in  iV  KymniEcoum.- 
Tht>  butk-r  {"oeUariu!i"y  distribut«d  tlio  food  and  iho  wine:  the  steward^ 
("di»l»'n»i»lf)r")  kopt  tin- m-'-ounl«;  thp  "  ^vllicii» "  loF  "villa")  imtnaKrT, 
was  ut  (Iiv  hi-ud  uf  ttiL-  "familiu  rustioa."  and  al>ov«  liim  vn»  fuund  rho 
«ommiü-^iomT  ("inteudaal  "J  C'liolor  procurator").  The  davos  wt-re 
hranilfdor  marki^iwta  |iunt»bnK>nl  mid  wt>n*  «but  upm  I  be  "cJiniiilulum.'* 

*  BiBLiodKAPHT :  Vuitt  "  l^^^  uriKiiiL-  vl  uatur.  juris  vmplivteutioi," 
183«:  Ffpin  U  IfaHtur.  -'Hist,  d«  loraphytfttHe.'"  1843;  E.  CaUt»ti 
"Studi  s.  il  contr  d'cnfilcnui."  18ft8;  Lr  Fort,  "HwLoirv  dc»  (>ontra.t«  d«j 
location  perp^t.."  1R75;  GanoHTiet,  "Hist,  dc«  locatloos  iH'n)<^tuplles,**j 
1879:  7'rtfi^«ffl'.  "Thesis."  1883:  irfmi-mi«,  "De  agris  puKbm."  1887sl 
Braxi'tautti.  N.K.H..  I89S,  310,  £45  (and  thf  othor  autliorx  nlvdl  Oa( 
the  "jus  perrietuum"  and  tbo  "jus  privalum  tialvo  (^aaoae"  see 
author. 

»"Rev.  an-hAil,"   1886,   p.  253  flwuw  of  MiinyrhicJ.  C.  I.  Or.  111,1 
5774  I'Tabte  of  Heraclitus).  1886:    CailUmer,  "Ll-  eontrat  do  louafie  h 
Ath^oes":  UfaM-hft,  '"iriat.  du  droit  priv*  atb^nioD."  1897. 

*  OoiiM,  111,  145;  Hs/yin,  "Oromat,"  f>d.  Larfimann,  p.  119;  205; 
Die*.  03:  Oirard,  "Manue]  de  droit  romain,"  p.  373. 
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Later  Empire,  perhaps  from  the  200  s,  the  emperors  applied  the 
"  emph>-t^osc "  to  their  patrimonial  properties  remaininfi  un- 
cuIti\*atcH,  which  was  nothing  more  than  a  vnriation  of  the  vecti- 
galian  lease  of  cultivated  lands.'  Private  individuals  imitated 
them,  which  was  quite  natural  at  a  time  when  the  r%ime  of  large 
ownership  prevailed  and  when  the  decadence  of  agriculture  led 
to  an  increase  of  waste  lands. 

§  60.  Formation.  —  The  "  emph>"tensis  "  was  formed  "  stAo 
consensu,"  without  delivery  and  without  written  instrument 
(except  for  the  ecclesiastical  "  emphyteusis  ").  It  was  a  sort  of 
renting,  but  it  was  also  somewhat  like  a  sale,  for  there  was  little 
difference  between  a  purchaser  and  a  perpetual  le-isee.  In  the 
East,  Zeno,  between  476  and  484,  declared  it  to  have  been  an 
agreement  "  sui  generis." 

Rights  of  the  "  EvtphyiioU"  —  These  were  somewhat  analogous 
to  what  was  later  called  the  right  of  use  or  usufruct,  a  real  right  as 
against  all,  even  against  the  proprietor,  while  the  ordinar>'  farmer 
had  only  a  trust.  The  right  of  the  "emph>*t6otc"  was  perpetual 
(or  of  long  duration),  heredttar>',  either  "  ab  intestat  "  or  testa- 
mentar>*;  he  might  even  sell  and.  in  general,  alienate  "inter  vivos" 
subject  to  heavj'  burdens;  but  before  the  time  of  Justinian,  there 
were  no  niles  governing  these  transactions  and  it  was  necessary 
to  pay  well  for  the  consent  of  the  proprietors.  Justinian  decided 
that  the  proprietor  must  be  notified  of  proposals  of  purchase  and 
that  he  might  have  the  choice  between  preemption  in  two  months 
("  jus  prelationis,"  "  protimeseos  ")  and  a  right  of  two  per  cent 
on  the  price  of  sale  ("  laudemium,"  from  "'  laudare,"  to  approve).* 

Obligationfi  of  thf  "Emphxfi^te."  —  These  were:  (a)  to  clear 
the  land,  to  cultivate  it,  to  keep  it  in  good  condition,  to  improve 
it>  without  the  right  to  make  any  claim  for  his  improvements, 
since  the  long  lease  permitted  him  to  profit  therefrom  ;  (6)  to  pay 
the  rent  ("  pensio,"  "  canon  ") ;  Zeno  decided  that  it  was  due  in 


'  The  Theodosian  Code  «peak»  only  of  Uie  domaoial  "«raphyt^oBo" 
(imperial  nosspsfnon-tl,  hui  already,  nn  doubt,  the  euslnm  Imrl  he^'n  in- 
trodupod  for  privat*"  individuals  lo  consent  t«  "  f mphyl  Aiiic "  leases. 
The  private  "empliytC-OMe"  vim  rosrulatftt  only  in  th«  JUBtinian  Code.  IV, 
66,  Novels  7  and  120  (epel«Aia«tie  "emphyiAose").  Il  is  generally 
aaserted  that  the  TtiooduKian  "eiiipliyt^(»e"  waa  known  onlv  in  Qaul. 
This  seonia  to  me  very  doubtful.  Hamd,  "Lex  romaa.  Wisieoth.," 
460;  Tardif.  B.  Ch,.  1857.  p.  45;  Capit.;'  I,  421;  Exr.  -Pelri,"  I, 
00;  "Form.  d'AiiRf-n«."  c.  37;  Lfxrimin,  "\jf  Senat."  p.  125.  3.  t'uq, 
"li'  oolonat  imrttBire  dajia  TAfriuu«  romaine."  p.  43.  and  Btawdouin,  op. 
rit..  p.  .M'Ml,  who  rfvofrniwd  in  inr  inscriptions  of  Henrhir  Mellich  Ino 

BDtial  I'liaracteriKlicic  of  the  "einpl'iyl^oise- ' 

>Cod.  Just.,  4,  06.  3.  II,  62.  1.  II.  59. 2.     Uerivain.  "  U  Seoat,"  p.  89. 
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case  of  partial  loss  and  not  in  case  of  tota]  loss ;  (c)  to  pay  the  land 
tax.'  Forfeiture  took  place  In  three  cases :  sale  without  the 
knowledge  of  the  proprietor,  deterioration  of  the  property,  non- 
payment of  the  "  canons."  or  of  llie  land  tax,  after  a  period  left 
at  first  to  tlie  discretion  of  the  jud^e,  later  fixed  by  Justinian  at 
three  years,  and  at  two  years  for  chureh  proixrty.* 

Topic  7.  Coxclusion 

§  01.  The  D«cad9nc«  of  th«  Empire  utu^t  not  Ik  iinput«!  to  the 
administrative  system,  which  rather  retanled  it,  and,  in  tl)«  East, 
proloiigetl  tlie  existence  of  llu-  Enij>ire  fur  sevt-ral  wnturie.-*.  It  wa» 
catises  of  a  jMiliticul  characU-r  which  niined  it,  by  assuring  ihc 
Bucceüä  of  the  Harburians.  The  fiscal  bunlens  were  too  heavy  ' 
am)  hadly  upiKtrtiimed  ;  the  troubles  of  the  200  s  led  to  u  general 
impoverishment ;  the  maintenance  of  the  court  and  the  army 
became  more  ami  more  burdensome.'  The  middle  dass  waa 
ruined  and  with  it  perished  local  liberties  and  municipal  life. 
Excessive  repulation  paralyze«!  individual  liberty.  Despotism 
was  everywhere,  but  in  the  presence  of  the  general  sufferin^t  it  no 
longer  had  the  same  force.  Public  authority  became  enfeebled. 
and  it  was  this  that  slrengtliencd  the  power  of  wealth  and  of  the 
great  proprietors.  The  army,  composed  chiefly  of  Uarhariaiis, 
was  a  menace  to  the  State  and  was  so  poor  a  defense  that  it  became 

'  Thr  nimplp  famipf  liad  nnly  a  riitht  at  personal  ai-tion  SKainst  Lbe 
Utfor,  and  not  a  r*'al  righl  opposable  to  evi>r>'thing;  h^  did  not  have 
posseaKion  "ad  inU'rdi«'!«,"  nor  ''outd  he  aH<-nate  or  morlgaBP  bis  right. 
Tho  ieasL'  was  orcliniirily  for  a  H'rm  at  five  vpans.  Pnvurioufi  tcnur«  was 
a  grstuitoait  ooncfH^on,  rrva<-Bhli>  "ad  nutum."  implying  nüithor  the 
ijn.ym«<nt  of  ditm.  nor  the  iwUiblishmenl  of  a  right,  rval  or  h»^n«lil«r>'. 
DifliTiDKfroin  tlu>  ■■<'oIonmi,"  lIic  "t'inphyl*i)l*'"  wa^oot  ailavhi'd  Ui  toe 
soil,  hut  he  rould  not,  upon  tcaWng  thp  property,  bo  cxomptod  from  his 
p«>oD»1  obli^lions. 

*  Forfeittin'  took  place  livully  and  of  full  nKht  willioul  noUe«.  nuvcr- 
theleu.  if  the  proprietor  did  n<it  um-  his  right,  tin-  "oinphyttot«,"  wan  not 
dremi-d  di«ipo*mM!wd  and  tbi>  Cnnon  law  |N'riiiitlc«)  nn  »voidanf«  of  the 
forfi-Jturv  i.'1-k-ri  saliisfaotioDe "  bcfori'  lhi>  proprif-lor  liii'i  di-iOarvd  hi« 
intention  to  make  um  (^  hin  rig^ht  or  to  n-^tort  to  tfgal  proi'i ■•■dings.  X.  3. 
18,  4  ("dw  to.'."). 

*  Amoafr  the  fael«  which  Hhow  H,  there  m  oone  uion>  atrikiiig  than  the 
liVi^lBtton  <*onrt>rninK  nhAndoiii-d  landA  ("Agri  deiuTli")  and  the  »^')it<-m  of 
"adJM-ti*!"  «hif'li  wiL«  npplii.x)  to  Ihcm.  //.  Monii*T,  N.tt,H.,  I8S>2. 
Proprietors  of  ferlilv  Iniuls  wen-  forbiddi-n  to  aliaiidon  ftlmli'  portion» 
which  were  pontieiiou-ily  aitai-hfiJ  to  them.  Taxfiayorj»  or  rurial*  took 
ahandoncd  tivAii*  in  I  heir  i-hari;".  if  iWy  formt^^l  part  of  thi>  «am«!  fl«aal 
unit  OS  llu'ir  lands.  Laud»  not  alioehcd  to  others  wurv  ofTcrt-d  for  sah- 
to  ihp  first  Mimcr  (wiih  oxcmption  of  laxra)  in  df-faiilt  of  being  attributed 
Ux-olleftoni  and  i>urial)t.     Cod.  Tli«>d.,  II.  1 ;  Cod.  Junt-,  II,  59. 

«  Cod.  Thood..  1.7.1:  12.  1.  HC.  1.  16,  1;  Cod.  Just.,  0.  äD,2:  Novel. 
Majorian.  t.  2. 
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iiecessar}-  to  fortify  dtica  and  in  consequence  fortresses  sprang 
up  cver>-where. 

§  tt2.  Th«  Pouni  of  the  4(M)s  was  a  Roman  senator  in  his 
'*  villa  "  who  had  beromp  a  fendnj  lord.  He  was  independent  of 
tlic  loeal  public  authorities  such  as  the  municipal  mai^istrates, 
though  not  of  the  imperial  power:  it  was  forbidden  to  hold  courts 
in  his  domains ;  if  malefaetors  or  fugitive  slaves  Avere  found  therein, 
the  fir^t  step  was  to  call  ui>on  his  intendants  to  deliver  them  up; 
tht'  agents  of  the  treasury  were  stopped  when  tliey  attempted  to 
enter  his  domains  to  eollect  the  taxes.  He  exercised  authority 
ox-er  the  inhabitants  of  his  estates,  his  "  homines  " ;  his  "  coloni." 
and  his  "  emph>*t^tes  "  paid  him  regular  dues  like  taxes.  In 
spite  of  prohibitions  to  the  eontrarj-,  he  maintained  a  private 
militia.  Me  trie<l  his  slaves  for  offenses,  exercised  the  right  of 
correction  ("  castigatio  moderata  ")  over  his  "  coloni  "  and  his 
agricultural  free<lmen,  and  was  the  patron  of  his  free  farmers.' 

The  peasants  separately  or  by  "  Wei  "  put  themselves  under  the 
protection  of  a  functionary  ("  dux,"  "  comes  ")  or  of  a  large  pro- 
prietor; they  purchased  his  patronage  by  presents  or  even  by 
periodic  dues.  From  that  time  the  fiscal  authorities  were  paralyzed 
and  had  no  power  of  action  against  the  taxpayers,  or  else  tiie 
taxpayers  paid  the  tax  twice,  first  to  the  patmns  then  to  the 
public  treasure-.  Prohibitions  of  these  contracts  of  tutelage,  which 
reduced  the  power  of  the  public  authorities,  were  too  often  renewed 
for  us  to  believe  that  they  were  efficacious.  At  all  times,  more- 
over, the  cities  had  had  patrons  who  received  them  "  in  fidem 
icllentelamque  suam  "  and  with  whom  they  were  united  by  a 

Tod.  JoBt..  12.  I,  4;  II,  58,  7:  9,  12.  10.  Cnnneming  the  privaUi 
milittft  cf.  Litrirnin.  "M«,  d'anrhfel.,"  1890,267;  Novels  of  Kn/entmiflw, 
III.  18.  14.  The  military  chief»  wt-re  uIdo  private  soldier»  (<"/■  "t)<*ne- 
fimarii"  «f  thp  rarly  Kmpir*'),  ■■buofHlnrii"  ('■biicoclla."  m)1itar>'  bread. 
ibiMmil)  in  the  -UX)«.  Among  Ihn  Viitiicotiw  ("Wisigoth,"  H,  .'*,  1)  they 
'■Trere  freemen  who  promiRCKl  tlie  "ohst-quium"  to  their  patron,  reoeived 
arm»  and  tands  from  him,  returned  them  In  him  when  iJiey  left,  and  Lran»- 
mitted  them  to  their  rhildren,  if  the  ehildren  had  the  aame  patron.     On 

SrivaUt  jurisdictions,  cf.  LiiTivain.  "Le  Senat."  p.  IKJ;    fCimei'i,  "Mel. 
'uehfol.."  1886,p.  410:    Cod.  Just..  11.  4.S.24  ;   Cud.  Theod..  10.  Ö.  52; 
[&4,  6.  «;    0,  6,  4.     Sulonius  AfxtlUnariux,  "Kp.,"'  'A.  1,  r.f.  4,  IS,  miu-«cd 
[KTSve-dieBers  who  violate<i  a  »epuleher  to  be  tortured  and  exou^ed  liiin- 
«elf  to  the  bishop  nf  the  plare  for  hiivinjr  UBurpi-d  the  latt^T'H  proprielarj- 
tlfght«.     Brxiriner.  II,  2Sri.     The  jimsdietion  of   landed   proprit'tors   wa.t 
Wplained  perhaps  by  the  faet  that  thev  frequentlv  received  the  runction 
of  "»mertore«  paeb  "   ("Ipx.  Rom..  Wisic.."'  Cocf.  Theod..  2.  1.  8).  offl- 
ciala  re«embling  the  "eirenambs."  of  the  We-nt,  who  were  judge-)  of  xn-Rfc 
competent  for  "causie  minoree."     f "  L.  Horn.  Our.."  2.  1Ö,  2.  edition  dr 
etat..  «14,  e.  14.)     At  Anrer.i  at  the  becinnimt  of  the  lifXl  s  an  wtleniuKti- 
cal  functionary  had  IheriRntof  "aasertorpaeia  'and  of  " defensor  cintatia" 
(Z.R.U„V.  74). 
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pact  of  hospitality  ("  hospitium  "),  and  tlie  vcr>-  emperors  who 
pruhibited  tlie  "  patrocüiia  "  did  not  hesitate  to  graut  to  ordinär)' 
individuals  in  the  villages  ("metrocomite  ")  tlie  taxes  which  citizens 
were  paying  to  tlie  State,  not  as  a  matter  of  ownership,  but  oa 
beneficiary  grants  under  the  title  of  land  dues.' 

'  Saiv<m.  "t>o  ?ub.  Dei,"  5. 8  :  "Tradaat  w  ad  tuoadum  protogendum- 
quc  rnajoribiu.  dmititio«  se  divitum  Taciunt  Cum  domicilia  atquo  B^llaa 
aut  pervaaJoDihuN  perdunt  ml  Tugmli  ati  cxaoloriltUM  di^^rtint,  tims  I«- 
uvro  Jion  ponunt.  fuodo«  majoruiu  «xvctutit  ol  coloui  di\'i(uiu  fiuut." 
Cod.  Thood..  II.  24;  Cod.  Just.,  11,  53.M;  Haenel.  "Corpuik^um."  in- 
d«x,  *»o  ■•pfttrociiuum";  Libaniva,  "Oral-,"  I.  ("Df  pfttrocinü") ; 
Zacharia»  dc  lAngmthal.  "GoAoh.  d.  ericch.'hjm.  R(«hti(."  1877.  p.  277. 
The  EjETptiait  dooameiit!!  of  tlie  200»  and  300«  tosüTy  lo  the  adiniiwitra- 
tivi<  diMordur.  A  cavalry  irmiiunndant  ruli-d  tm  abMituW  utasUv  over  Ibe 
DODK-  Aremollu.  lu  2(ä-2()7.  iwcoty-flvo  mliabitaiits  of  a  borou^li  of 
this  nomo,  Sornonfon^M'.  addressed  a  potition  to  a  ««nturioa  as  If  thoy 
oould  not  dfjH'iiii  ui«iii  tlm  civil  powm.  "R.  archftol.,"  18M-1S96,  p. 
34.  Od  tho  pairooale  and  the  cIwotDle  of  iho  oilios,  see  tho  Spaolsb 
ioseriptions.  Gtrard,  :'T«xt<8"  and  Berlanaa.  !'E1  Dttevo  bronoe  de  ItA> 
lioa,"  1881. 
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Topic  1.  The  Fr-imkish  Monarchy 


{03. 


li»tro^Jii«(ory  [t«marh)t. 

1.  Eatabliübment  of  tbe  QaJ^ 

barianft      in       Roman 
Gaul. 

2,  lauaedJat«    CoDsequentres 

of  the  Invasion.  Were 
the  Honiao  (JauIs  re- 
dnoed  to  a  State  of 
Slaver}'  ? 
3-  WtTfl  Ihfl  Homan  Oaub 
dispossessed  of  their 
Lands? 

4.  lanquality  of  the  "Wer- 

Iteld." 

5.  Piiblie  Taxes. 

Tb*>  Franki«h  Monarchy. 
Tht>  (lorman  Chief. 
Personal  Powpr. 
Tbo   King's  Puaoo  and    Ihe 

Ro\-al  "Mundium." 
TiiM  King'»  Ban. 
Thu  SuLTOWor  of  tbo  Roman 

Kmpcrars. 


70. 
71. 


72. 
73. 


S74. 


S75. 

17ft. 
I  77. 

4  78. 
J  79. 


The  Oath  of  J^delity. 

The    Elect   of    the   Ohunb. 

The    AnoinUn^    and    the 

Coronation. 
Kines  by  the  Grace  of  God. 
Change  of  DynaatiM.    ßuh- 

iilitution   of  the  Carolin- 

Eiang    for     the    Merovin- 
gians. 
T«mporal     Power     of     th« 

Popes.      Pepin     D&fender 

of  tlie  Holy  Seß. 
The  Heestablishiaent  of  tb« 

Western  Empire. 
Conaeqiien««. 
Universal      Monarchy      and 

Chrislendora. 
The  Papar^y  and  the  Rinpirt!. 
The  Elective  Principle  and 

tho  Capctiaos. 


Topic  2.  Tke  Nation 


1 80.  The  Nation.  Popular  As- 
»omblie».  The  Mamh  Kn- 
rampmcnU  ("C'iiamps  de 
Mara")  and  the  May  En- 
campmenta  ("Ohampn  de 
Mai^'). 


i  81 .     Assemblies  of  the  Notables. 

Carol  ingian  Courts. 
}  82.     The  Legiatative  Power  of  tbe 

ICing. 


'  BlBLiotiKApHT :  Bihiioip-aphifal  details  In  VxoUift,  GiatKon,  Brunner, 
SchrötUr:  (luitot,  "Hist,  de  la  oivilia.  «n  France,"  1S28;  Lthutrau,  "Hist. 
de»  instit.  m^ro^ing.  et  oaroling.."  1S42;  Pfligntf.  "Et.  sur  i'^poouo 
mA^mne.."  1851  :  Lfotard,  "R^^ai  .tiir  la  rondition  des  Barhare.4,"  1873; 
iroid.  "l)eutsi;ht>  V(^rffts.-ungsBi>Kc!iii>hte,"  3'  ftl.,  1882;  Sohm,  "  Di« 
altdeutsche  Ueiehs- und  (.ierichtsverf assuc«, "  1871;  ÄV&t-''.  "  Knttttehung 
dffl  deiitJ«'hen  Konigthnms,"  2'  ^A..  |S8l  ;  /.  Tardif.  "Et.  siir  les  inst. 
p«»!it.  ft  af^lmin.  do  la  t-'rance,"  ISK2;  Fahlbrck,  "La  royaut^  mI  le  droit 
royal  francs, "  1883;  ßruntier.  jj  .W  ti  ftg.;  futttl  dt  Coulatißts,  "Hist. 
di«  instir.  politiiiues  de  I'anrienne  rranoe":  "L'lnvasion  germaniq»«," 
185)1;  "Iä  Monarchie  franfiue."  IRSS;  ■'L'AtleiJ,'*  IS,S9;  "I^s  OriÄine« 
do  syst,  ffodal."  18Ü0;  "Les  transform,  de  la  royaut^."  1892;  i'andcr- 
iindere.  "Introd,  h  rhi.<tt-  des  inat.  de  la  Belgiquo.  jnsq.  M'.^,"  181K1; 
Latnfirrrhl,  "Deutsche  Oeschichle."  IS04 ;  Amira,  "Ilecht"  in  Paul't 
I'Grundries";   Lecov  de  la  Marckt,  "La  Poadation  de  la  i-Vaaoe."  1893; 
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Topic  3.  Thb  Central  Auminihth-ktion 


im. 
IM. 

JSfi. 
87. 


The  roiirl. 

The  "Antrustion»." 

Thii  Mayor  of  thft  Palac«. 

Thn  ('oiinU  Palatine. 

The  Koyal  CluunK'Uury. 


1 8H.    Till)    AdiniaiütnktJon   of   the 

Dotuaia. 
i  80.     Thtt  Pergonal  Sc>r%-ioo  of  the 

King. 
9  00.     Tbl)  Cauuuil  of  tlio  King. 


Topic  4.   Pkovincial  Administhation 


5  !M.     liHinotioiumMi    «ocordiUK    to 
tho  Salio  Law. 
»2.    The  Ptiblic  Function. 
90.    The  "P««iui"  or  County. 
04.    Thfp  Count. 
B6.     Ktiliordinalo«  of  Ih^  Count. 
05  A-      Tho  Visoount. 
00.     Thu  Mfruviiigiau  Dukea. 
»7.     Th*.  liundrcd. 


I  y».     Th*  Centurion  or  Provovi. 
I  99.    Thu  "Missi  I>oniiaici." 

(1)  Origin. 

(2)  OriniQisatioti    under    the 

Canilingiand. 

(3)  Püwera. 

(4)  Dwadtuwe  of  the  ln»ti- 

tuUon. 


Topic  5.  Military  Oroaxiz.\tion 

i  100.     Tlw  ArmiwI  Porcea. 
Topic  6.  Finaxces 


S  101. 

I  102. 

1108. 
i  104. 


I^OMUW  «moDC   Urn   U«r- 

nuuM. 
Pernflteone       of       Roman 

TaxoM. 
Indirect  Taxes. 
Corv^M.    Lodgement.   Hut>- 

sbteuoe. 


I  105.  Otirmaiiio  Inatitutiona. 

I  106.  The  Domain  of  Ibo  King. 

i  107.  The  Iticht  of  Coinac«- 

i  lOS-  FeudaliKaLionufTaxatiun. 


Topic  7.  Ju»tice.    .Iitdicial  Oroanization  and  PttocKouitB 
A.   Judtciat  Organization 


109.  ClaflBTR  i>f  Trihunab. 

1 10.  Popular  Jiistii-o. 

111.  Tbt!   "  Ilachimlwurgs." 

112.  Rnyal  Juntine. 

(A.J  Ordinary  Jurtaditv 
lion« :  th(>  Count 
and  \he  Centurion. 


(B.)  The   Tribunal    of    the 
King. 
{  113.     The    JuriKUction     of     (he 
Kine's  Court. 
(A.)  uriKinal  Jurisdiction. 
(B.)  Appellate  Jurisdiution. 


B.   Procedure 


{  114.    The     Ri^rimo    of     Private 
VvoK^-aiiCH       and      Com- 
piMliion. 
fi  1 15.     Pnmitive  Prooedure. 

(A.)  Extra     JudioU     Pn>- 

oeduro. 
(B.)  Judictal  Pm<^ur«. 


iue. 


U7- 
118. 
119. 
120. 


Proof, 

(A.)  Written  Testimony. 

(U.)  S>'Bteni     of     Negative 

Proof». 
The  Carolingiikn  Inquest. 
The  Purintory  Oath. 
Judicial  Trial»j  or  Ordeals. 
The  Judicial  t^ombat. 


Prou,  "La  Oaule  mfirovingienne,"  1897;  Longnan,  "Ofogr.  de  )a  Oatüe 
au  VI'  siJtcIe,"  1S78,  and  "Atlas  bistoriqne  de  la  Pranoo":    Monody 

"  Bibliogr." 
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Topic  1.  The  Frankish  Momarciiy 

§6^.  Introductory  Remarks  1.  Establlshmont  of  the  Barb&riau 
in  Boman  G&ul.'  —  It  was  readily  l)i?lievwl  in  former  times  that  tJie 
victorious  Barbarians  had  ruined  the  Roman  world.  The  Count  De 
Boulainvilliers  in  1727  adopter!  this  opinion  in  order  to  justify  the 
privileges  of  tile  nobles  whom  he  reeognized  as  the  descendants  of  the 
conquering  race.  The  Abtffe  Dubcß  in  \7M,  making  himself  the  or- 
gan of  the  third  estate  against  the  nobility,  ntiswered  htm  hy  saying 
that  there  had  been  no  conquest  but  only  a  peaceful  establishment. 
Montesquieu  attempted  to  take  a  middle  j^round  between  these 
two  extreme  opinions.  In  our  day  the  (juestioti  is  still  discussed; 
there  is  as  yet  no  agreement  either  as  to  the  immediate  conse- 
quences, nor  as  to  the  remote  results  of  the  invasions.  For  the 
Gennaiiists,  it  wan  an  evetit  which  regenerated  society.  The 
Romanists  consider  it  an  accident  which  did  not  sensibly  m<KliFy 
the  course  of  events.  They  seek  ti>  discover  in  the  decadence  of 
Rome  tlic  hcj^innings  of  the  fcudnl  world.  The  trutli  is  the  in- 
vasion was  not  a  single  act.  The  Itarbarian  incursions,  even  when 
they  failed,  were  a  cause  of  troubles ;  they  ruined  "  Roman  civiliza- 
tion materially  and  monilly."  At  the  same  time  a  peaceful 
penetration  of  the  Barbarian  element  was  in  operation :  Germans 
entered  the  Kmpirn  sometimes  as  soldiers  in  the  service  of  Home 
{"F&l6r^3,"  "L^tes"),  sometimes  as  "coloni,"  and  they  brought 
new  customs  with  them.  Thus  tlie  way  was  already  prepared 
for  the  definite  establishment  of  the  Visigoths,  the  Burgundians, 
and  tlie  Franks.  These  three  peoples,  at  first  mercenaries  in  the 
service  of  Rome,  became,  toward  the  end  of  the-IO()s,  independent 
of  the  Empire.*  It  was  they  who  introduced  Germanic  institutions 
into  Gaul.    Two  currents  or  tendencies,  one  Roman,  the  otlier 

'  Bttuiaini-iUirr*.  "Hlat.  de  Tftnomn gouveni«ment  d0l&  FVance,"  1727 : 
l>uf}os.  "  IliM.  critique  de  l'äUbliji».  do  la  moaarehic rr&nc.  dans  1«»  Oaule.«,' 
1734 :  Maniesquim,  "  Rspril  dt*«  loi«."  30,  24 ;  Liltri.  "  F.I.  ».  los  BarhareH," 
J867  C'R.  de«  q.  histor.,"  ISfiö.  22.S) ;  Grffray,  "  Itomn  «-t  les  Barbares," 
1874;  FtuUi  dt  CvuJti?igrs,  "L'liivasion  Korninniqu«}."  1891;  Violltt,  p, 
IM;  /unfrAnns,  "Hist.  crh.  de«  ri^ns  dn  Oliildßrin."  «to.,  1857  (tr.  fr.. 
18711);  JaJ>n.  "Qeach.  d.  BiirKimd.,"  1874;  Htnäing,  "Daa  bur^uod. 
Kowniureifh.''  186«. 

^Coiirftming  ihpee  invasioas,  c/.  ViatUi,  p.  \Vift,  and  tlie  bibliography 
cited  above-,  Th«  cnintoH  wcw  want  in  Oerrnania  and  internal  strife. 
TaeÜvM,  "History."  4.  73.  Thero  was  a  iri^'at  invasion  in  4O0.  Tbo 
Burgundians  wpr^  in  Savoy  in  413.  at  Lyon<<  and  in  tli<«  Valley  nf  iIr'  RhuuQ 
in  47(1-  The  Vi.«iK<illi'<  in  37(1  ap[)«amd  on  the.  )>anl(!i  of  the  Danulj«!  to 
the  number  of  2*)0.00(t.  Tlin  Franks  were  defpatod  l)v  Aun-Iius  about 
240.  "Lffiti"  of  the  -HXts  wort*  oantoncti  on  (hp  Roheldt  and  th«  Rhino. 
Prom  the  middle  t«f  Ihv  400)i  tho  Bn-ton  n-ruKt*«,  pursuit  by  the  Anglo- 


Bairoas.  were  MUblistioU  on    tho  Arinorjcan  pemiuula. 
gration  bretoann  en  Armoriqup,"  1^83. 
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Barharian,  were  form«)  in  public  and  private  law;  they  became 
united  little  h\  little  and  their  fusion  re8ulte<l  in  the  establishment 
of  feudall}*m. 

'2.  Iininedlato  Coniwiuflnces  of  ths  Inraaion.  Were  the  Eooun 
OauU  reduced  to  a  State  of  Slavery? — Neither  the  laws  nor  the 
writings  of  the  time  indicate  that  they  were  deprive*)  of  their 
liberty.  On  tJie  conlrarj',  they  cnjoye*!  the  same  ci^vil  rights  as 
the  Barbarians,  and  like  them  were  called  to  the  exercise  of  public 
functions.  The  personal  theory  of  the  law  left  them  their  oft-n 
rights.  Besides,  the  Barbarians  were  too  few  tn  number  to  be 
able,  even  if  they  had  wished,  to  subjugate  completely  the  Gallic- 
Roman  population. 

3.  Were  the  Roman  Qauls  dlspoisetsed  of  their  Lands?  — 
There  was  neither  a  general  confiscation  nor  a  ri's*T\'ntion  of  a 
superior  right  of  ownership  for  the  benefit  of  the  State.  The  public 
lands,  like  the  domains  of  tlic  treasury,  passed  naturally  to  the 
Barbarian  chiefs,  who  kept  ft  part  of  them  and  distributed  the 
remainder  to  their  followers.  In  thi.s  r<-spcct  the  Franks  restrained 
thcm.sclves,  although  the  Vandals  and  the  .\nglo-Saxons  stripped 
the  inhabitants  of  the  countries  which  they  occupied  of  their  lands. 
The  Goths,  the  Burgundians,  and  the  Lombards  made  use  of 
a  modified  form  of  tlie  Itomnn  system  of  the  "  hospitalitas."  * 
The  Barbarians  establislied  themselves  as  guests  on  the  lands  of 
the  Romans;  but  while  in  tlie  beginning  they  shaa*d  only  the 
revenue  because  tliey  wert  there  otd\'  tempurarily,  tliey  finally 
daimed  a  share  of  the  property  itself  and  establislied  themselves 
on  it  by  virtue  of  a  <lefinite  title.  The  division  was  so  made  that 
the  Barbarians  \vere  the  gainers  by  the  change ;  tlie  law  of  the 
Visigoths  gave  to  the  Romans  only  a  third ; '  that  of  the  Bur- 
gundians gave  the  Barbarians  n  half  of  the  house,  two  thirds  of 
the  tillable  lands,  and  a  thinl  of  the  slaves,  the  forests  and  the 
meadows  remaining  undivided  ;  in  a  supplementary'  diWsion  they 
were  given  a  half  only  of  the  houses  and  lands.' 


'  Cod.  TIiwkI..  7,  8.  5:  "Dua«  dnminu«  propri»  domun,  terUa  bospiU 
de]iutat«,  «»teniiR  intrepidu»  »o  spcuris  po«st'J<>al  iwrtiunv«  ul  in  tre»  domo 
divisa  partes,  primain  eliireDdi  dominus  habcat  facu]tat«m.  seouodam  hoepee 

auain  voluerit  exsoqnntur.  t«rtia  domtnü  rt^linquonda."  If  the  host  waa 
liutrious  he  took  half  of  Ui«  liouwi.  In  Afri^'a,  lht>  VantlBlii  diapoeaeeaed 
Uie  inbabitanb) ;  in  Italy,  tlte  Huruloa  ami  ihv  Oxtrogotfas  took  a  pan  of 
the  landa  (Cattiort.  "Var."  I.  18):  tho  Lomhards  «vimpelled  the  Ro- 
mans to  pay  them  a  third  of  their  iin-oim'.  P.  Dicitre,  (>,  32.  Connemittg  the 
'-t€a-Liator«"or  tbo-'Laad  of  Ubor"  rond  of  700b)  cf.  X.R.U..  181)3.  701. 
'"ViaiK.."  10.  l.«.Öand  16:  10.2:  "  Antwiue  "  of  ß/uAme  o.  277,  303. 
*  Aoonrding  to  FutUl  du  ('aulangr*.  Wwrv  vfvi  only  one  division.  The 
:*t<rtüe"  ("Wisig.."  1, 10.8;"Burc"54.  p.  52)  wasararmiiiff  of  thereat, 

62 


Chap.  TIj 


THE   FfUNKISH  OK   BARBAiUAN    EIPOCU 


KM 


4.  Insoatlitj  of  the  "  Werffeld."  —  The  Salic  Law  Exed  at 
tw<i  hundrtf  I  j^oM  sous  the  "  wcrgcld  "  or  "  composition  "  due  for 
the  murdrr  of  a  free-born  Frank,  and  at  one  hundred  sous  the 
"  wergeld  "  for  the  killing  of  a  Roman,  from  which  it  appears  that 
aroording  to  the  ideas  of  the  Kranlcs  a  Roman  was  worth  only  half 
a»  much  as  a  P'rank  hccauae  the  amount  of  the  "  wergeld  "  was, 
in  general,  determined  according  to  the  social  rank  of  the  victim. 
But  Bninnor  has  sIhiäti  that  the  amount  of  the  "  wergeld  "  did 
not  imply  the  least  inferiority  of  comlition ;  this  is  explained  by 
the  fact  that  the  part  of  the  composition  due  to  the  "Sippe  " 
di<i  not  have  to  be  paid  for  a  Itoman  who  had  been  killet].  Wc 
have  there,  in  offe<-t,  a  Germanic  institution  unknown  to  the 
Romans ;  in  the  latter  case  the  murderer  paid  only  the  half  due  to 
the  heirs.* 

5.  Public  Taxes.  —  Tt  is  generally  admitted,  though  the  point 
M  disputrti,  that  the  (lallic  Romans  continued  to  pay,  under  the 
Mero\'ingians,  both  the  land  ami  the  personal  tax,  while  the  Franks, 
following  the  Germanic  tradition,  were  satisfied  to  offer  present« 
t«  the  king. 

§  til.  Th»  FrankiBh  Monarchy.  —  The  Frankwh  Monarchy  was 
absolute  neither  in  fact  nor  in  law.*  It  must  be  regarded  as  an 
institution  badly  defined,  an  incoherent  mixture  of  ditfcrcnt 
elements.  Tlie  Prankish  Prince  was  a  king  with  three  personalities, 
tjie  Barbarian  Chief,  the  Roman  Cwsar.  the  Lord's  .Pointed  of 
the  Holy  Scripture!^.    Let  us  analyze  tliis  trinity,  notwitliatarKling 


a  third  o(  the  income  whioh  the  Barbarian  guest  ropeived  from  the  Romaa 
proprietor.  I'J.  on  this  point  an  ohsr-ure  passage  from  Sitioniu»  Apoli- 
naritu.  ("Neraum  enim  qujequam  ile  heredilates  wruali  vul  in  usam 
t«niD  tnib  pretio  medielalia  ohiiniiit")  ;  the  "Kuchori^tioum."  a  litllo 
WH""!  of  I'auiin  de  f'ttla.  ;  Snlfüle»,  "  Itev,  hourguignnnnp  lit-  IVnwien.  sup." 
1891.  p.  44.,  (»wj  (lüiailcd  bibliugrapliy) ;  Gatipp.  '•ticruiaii.  AiiBii-iiluiiKoa" 
1M4 ;  Caillftntr,  "  L' Etablissement  des  BurgondM."  1877 ;  LOouzon- 
l<^Dtw.-\".R.H..  1888.232:  J.  //ai-f/.  "It.  Ilist."  Vol.  VI.  p.  S7. 

'  FutU-t  fit  Coulanget.  who  is  alone  in  his  opinion,  maiulainiil  that  tbo 
Roman  "Wergild"  was  the  same  aa  that  of  the  FVaalcs.  Aecordinp  to 
him,  l.ht'  won!  "  Romaaiu"  in  the  Salic  Law,  vol.  41,  set-.  Ö,  w*«  iindcrMtood 
to  mean  "fr^txluian."  and  acoordine  tu  tho  uLher  Barbariiui  iavm,  iLo 
"wwBdld"  of  thf  fnyidman  vvw  half  that  of  the  froo  man. 

*  For  partii'iiiatiou  of  tht>  uatioti  in  thv  Jeinslative  and  juditrial  power  and 
thii  r^Ii*.  of  t  ho  uriitt<H-nu.<y  of  the  .VtO  tt  at>i-  VioUrt,  I,  250  and  Lavi«st,  "  R. 
dM  Dciux- Mondes."  16  Ot-tobitr.  lSS.'i.  The  Prankish  Idngs  did  not  have 
th^'powHT  of  lifi>and  death  over  their  subjects  in  timitof  pwuw.  Tht^abux« 
of  powfT  of  whieli  ihcy  were  guilty  does  not  pruvu  auything.  and  tl  haa 
bfvn  fx&im^rnted  by  Ort^rj-  of  Tour»,  who  r<«ardod  a.i  an  abuitc  Iho  ap- 
plication of  On-  law  to  (Count  Beroo  and  the  »lie  Law.  10,  3.  "Do  Virl, 
S.  Juliani"  10.  3.  M.G.H.,  S.S..  I,  571).  the  caM:<  of  jIUi^ul  murdt^'rn.  acUof 
war  or  the  ehantiwments  infliet«!  on  thoHe  who  wer«-  not  faithful  to  the 
kin{[,  th«  wry  act  authorizing  the  death  punishment  without  other 
action. 
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tlie  fact  that  such  an  operation  is  more  or  less  arbitrary,  in  order 
that  we  may  acquire  a  just  idea  of  its  powers. 

jt  65.  1st.  Th«  Oftimaa  Chitf .  Struggl«  betwMti  th«  Piincipl« 
of  Election  and  that  of  H«rwlitj.  DiTixlon  of  th«  Kingdom.  -  -  The 
situation  of  the  petty  long-haired  Barbarian  Frince  '  was  no  longer 
as  precarious  as  formerly  when  he  was  subject  to  overthrow  on 
account  of  defeat  or  even  a  bad  crop ;  successful  wars  and  con- 
quests rendered  his  position  more  stable  and  brought  him  increased 
power.  Authority  was  centered  in  certain  families,  like  that  of 
the  Merovinffians  among  the  Franks,  and  became  hereditarj'  in 
them.  Nevertheles-s,  even  when  there  were  kings  by  right  of 
birth,  the  principle  of  election  sometimes  still  defeated  the  principle 
of  heredity ;  it  was  thus  that  the  Franks  deposed  ("hilderic  and 
elected  Kgidus  as  his  successor,  and  that  tlie  Uipuarians  elected 
Clovis  king.  The  raising  of  the  prince  on  the  shield  was  a  feature 
of  popular  election  and  an  indication  of  the  militar>'  character  of 
the  Krankish  monarchy.'  After  ('loWs,  the  principle  of  heredity 
pre\*ailed,  but  the  great  nobles,  whose  power  was  strengthened 
by  civil  wars,  interfered  in  the  designation  of  the  kings;  then 
came  the  revolution  which  dethroned  the  Mertivingians,  and  the 
new  dynasty  based  its  claim  upon  popular  election '  no  less  than 
upon  consecration  by  the  church.  The  same  facts  were  rei)cated 
under  the  second  race :  heredity  had  the  advantage  at  first,  then 
gave  place  to  the  system  of  election  which  was  definitely  established 
in  Germany,  although  in  France  the  Capetians  were  successful 
in  transmitting  their  power  from  father  to  son. 

The  hereditary  principle  led  to  the  treating  of  the  kinj^om  as 
a  domain,  as  the  patrimony  of  a  family ;  the  sons  of  Clovis  and 
those  of  Clothair  divide«!  their  towns  among  themselves  as  they 
divided  the  royal  treasure.*    The  right  of  primogcnitun»  did  not 

'  VuMfl,  1.  248,  H.  2.  To  «»ul  off  tho  hair  of  n  mombor  of  tlie  royal 
famUy  wan  to  dofrnulu  him  ;  it  was  to  siKuiTy  Uia  dt>tx>»itiou  b.v  a  lUBterial 
Mgn. 

'Oenrumw  (»nd  Bvtaniin«)  usa*»»  m«  Mow:  Ttmtut,  "Hwl."  IV.  IS; 
Ortgwy  of  Tour».  2.  40,  4  ;  52.  7.  10 ;  Casniwf..  "  Vht.."  10.     Another  tig 
of  the  inilil«r>'  chanu^ter  of    the  mnruwn'hy  nonRUtf>(l  in  nvvdiae  tl 
laiK<e  a«  Iht-  KynilHfl  of  power,     *)ontr*n    invfyiU'd  t'hildfbftrt   wilh  b 
kingdom  l>y  n«torinir  Iiii'  Uuico  to  him  and  niskiui:  him  sit  on  hin  ibrono^I 

•  The  people  ir»t<'r\'pnpH  only  nomintilly  in  rrfoirnitinn  of  th«  old  tradi* 
tion;  in  ivality  th<i  ariHto<rrai-y  alont)  partieipalftiaotiveij*  in  th»  rhoire. 
We  may  say  then,  tliat  a  miiiod  system  partly  hereditary  and  partly 
rlcotivo  was  Tollowf-d  :  the  pHno*'  tx-ing  elwtwi.  but  from  th«  royal  family. 
tluhrich,  "Krank  Wahl  und  KrbMammc&ataat^n,'*  18S9. 

*  These  partition*  "iPtiua  lance"  wt-re  the  eause  of  QUmenHia  mrt. 
Their  inr(>nvenißnr>efl  wer«  miirkty  teilt  and  laqte  di^nsinng  ware  estate 
lishod:  Auttrana,  Neu^tria,  Burjtundy.  and  Aquitainf.  In  G56  Uie  ddwl 
sou  of  CIov)B  II  alone  suoceeded  his  father.     Cf.  ViolM,  I,  243.    The  «atae 

64 


Ca  AP.  1I| 


TUE    FRANKtSM  OK   BARBARIAN   EPOCH 


15  66 


exist;  it  was  not  known  in  the  private  law,'  The  right  of  siiccos- 
aion  among  women  was  not  recognized  nntt  henw  females  could 
not  succeed  to  tlie  crown ;  since  tlie  Salic  Ijiw  exehidisi  women 
from  Inheriting  hind,  the  reason  was  all  the  greater  wliy  they 
should  not  have  the  right  of  succession  to  political  jMiwcr.-  In 
default  of  male  issue '  the  brothers  of  the  king  suceeeded  him. 
If  one  of  the  brothers  dieti  first,  bis  eJiUdreii  were  not  considered 
with  their  uncles  as  heirs,  for  the  private  law  did  not  admit  the 
principle  of  representation.  The  regency,  in  case  of  the  minority 
of  the  king*  was  in  the  nature  of  a  guardianship  except  where 
the  great  nobles  or  the  mayors  of  the  palace  had  preponderating 
authority." 

§  6().  P«r«onal  Power.  —  The  German  chief  exercised  a  public 
function  but  he  was  at  the  same  time  the  head  of  a  group  of  fol- 
lowers who  freely  attacheti  themselves  to  his  fortunes.*  His 
autiiority  over  them  was  entirely  ]>ersonal  in  character,  they 
obeyed  the  man,  not  tlie  king.  This  was  a  very  precarious  au- 
thority, for  upon  the  slightest  pretext  the  followers  withdrew. 
The  only  means  of  retaining  their  attachment  was  by  bestowing 


rule  ot  diviaioa  pre^'ailcd  amone  the  Durfftimiiana,  the  Atamannx,  tile 
Bararutna,  and  the  Thunriffiajin.  Tho  piirtitiuns  Imd  applied  to  iht-  myal 
autiiority  as  well  a«  to  l«rrit'Ory  and  revenue».  Nevertliele»«,  tbu  klue- 
dom  being  treated  like  privato  nrojwrty,  it  retainf^d,  in  apile  of  the  di- 
vision, a  certain  unity.  Every  Icing  was  c^allt^d  "ftex  FVani>onim"  and 
BOt  kin«  of  AuKtrasia  or  of  Kmintria.     The  towns  were  sometimes  loft  iu 

r  joint  poatemion.     Unity  wa.s  muph  better  safcfiruardi^d  anionic  the  Goths 

,  Ütd  tue  Lombard.'«  whtTc  Ihf  kinK»  w<>re  nWt<^d. 

'  Seotority  »niorm  tbo  V'aiida)«.  rf.  Pepin  the  Short  and  Cbarlemaxne. 
who  pxeliided  from  the  throne  the  rtiildren  of  thflir  brolhprs.     Cf.  VioHrt, 
I,  246,  244 ;   Grtoary  itj  Tout«.  7.  .Ki,  :JH ;  Lfhuiro».  "  Just,  t'avol,"  p.  02. 
■Bali«  Law.  S9.  8. 

■BaAlards  Hometimea  Bucnooded  like  leteitimate  ohildrea,  but  the 
mflo*-!!»^  of  the  Ohuroh  <>aiiHOd  them  to  he  set  aside  under  the  sivond  rafic. 
in  nrinciple  at  leant.  "Div.  imp.."  .S17,  l.'i.  18.  VioiM,  I,  '242.  A  Idnji 
vitlioul  iHxue  troiM  tran-tmil  hi»  Kingdom  to  one  of  hU  n>lative3. 

'  Tho  MfroWnrians  alLainfvl  their  majority  at  the  age  of  twelve  years 
auoordinK  to  the  Salic  Law.  '24 ;  they  were  not  so  until  tifteen,  aceordiii£ 
lo  the  "Lex  Rib.. "  Rl  ;  and  aecordinn  Ui  the  "  Lejt  Burg.."  87 :  when  Ihey 
Vere  able  to  carry  arms.  \<'hiliMnrf  II  ;  drtgary  »/  Tour».  7,  33:  Perts. 
"Dipl."  23.)  As  for  the  ( "arohnKiaas,  the  "Lex  Ripuaria"  wa«  applied. 
"Cap."  817.  0.  Ifl.  I.  273.  ÄL<LH..  ft.  8.,  11  ft«:  -'Imperator  Bliuia  Karo- 
hun  (Charten  the  Bald)  armis  viribua  oinxit."  Pordexnia,  "L.  Salique," 
p.  452. 

*The  regency  was  expireised :  lat.  as  a  guardianship,  tuti'lagc  by  the 
ammt  agnate,  fDllowing  tlie  (Jermani*-  law,  or  hy  th.e  qiioen  mother,  fol- 
lowing the  IComan  taw  and  eertain  Uorbarian  [epslations  ;  3d.  in  a  mannur 

\  difformg  from  tutelage  by  thf  palnre  and  erandeea,  nr  by  the  mayor  of  tho 

'  palace.     If  the  kJDR  was  vounR,  it  wax  in  hiü  name  that  tbn  govtrnincot 
WM  varried  on  and  leeal  documents  prepared. 

'By  the  arts  which  they  signed,  they  ronaidnred  themflelvea  attaebod 
«nly  to  the  person  of  the  ehief  of  state  with  whom  thev  conlractAd.  not  to 
his  nimieii&ors.     Lavitsv,  "Rev.  des  deux  Mondes,"  IS^,  p.  408. 
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benefits  upon  thpm ;  hut  this  was  a  dangerous  policy,  and  pur- 
suing it  mrant  niin  to  the  chief.  Under  such  a  [wlicj-,  his  domains 
were  torn  to  tatters  and  the  day  when  the  chief  was  without 
fortune,  htn  authority  was  kouc.  TIic  Prankish  kings  allowed 
themselves  to  be  guide*!,  neverthcUss,  by  these  ideas;  in  their 
subjects  they  saw  faitliful  friend»;  their  power  was  under- 
$too<)  above  all  as  a  personal  power ;  they  rcMwi  on  tJic  oath  which 
all  took  at  tlieir  a«T.sstnn,  the  violation  of  which  carried  with 
it,  in  principle,  death  or  exile  and  confiscation  of  proper^'.* 

§  G7.  Th«  King'»  Peac«-  and  th«  Royal  "  Mundium."-^ Accord- 
ing to  the  old  (lemwnic  law,  he  whn  \inlftte«i  ilic  public  peace, 
by  committing  murder,  for  example,  was  exposed  to  retaliation 
on  the  part  of  the  relatives  of  the  \nctim,  or  more  rarely,  on  the 
part  of  the  entire  community.  The  State  was  obliged  to  maintain 
the  peace  only  in  certain  places  and  at  certain  times,  as  during 
the  hohling  of  political  ami  judirial  assemblies.  In  such  eases 
it  was  the  duty  of  the  king  to  see  that  the  peace  was  respected. 
With  the  extension  of  the  royal  power,  the  right  of  royal  police 
was  devcJoped  to  the  point  where  the  public  peace  was  transformed 
into  the  king's  peace ;  wh4)ever  violated  it  was  lacking  in  the 
fidelity  due  to  the  king.  The  king  was  substituted  for  the  com- 
munity in  punishing  political  ofTeoscs  and  for  the  family  in  aveng- 
ing private  wrongs ;  he  n-wrvwl  the  right  to  declare  a  man  outside 
the  pale  of  the  law  ("  extra  »ermouiuro  regis  poncre,"  '  "  Fried- 
losigkeit  "}.  We  may  say  then  that  his  first  duty  was  to  establish 
and  maintain  peace  in  the  kingdom.  The  popular  and  limiteil 
origin  of  his  police  power  was  forgotten.  Of  the  old  system  tJiere 
continued  only  the  special  peace  which  was  enjoyed  by  the  king's 
projKTty,  his  palace,  sometimes  by  the  town  in  which  he  happened 
to  be,*  and  by  the  churches  and  monasteries.*  Offenses  against 
these  kinds  of  property  or  those  committed  in  these  pri\'ileged 

■  "Lfix  Rib.,"  69.  C/.  ihc  crim«  of  Ife^e-majctu!  at  Rome  Bat  evenr 
free  man  rfcognixor]  thf  n^ht  ot  taking  oath  Ui  th«  king  whom  he  prirfsrTod. 

*  Lehmann,  "Der  KiSiiutrfried«  der  Nordg«muuion."  188C 

*  "Ux  Salw."  -W.  78.  106  (HcAgeUi. 

*  In  th«  I'uKc  of  tliii  kiiiK's  prmiirrtv  th«  oompoKition  wu  double  at 
flrst  ("Sal.."  2.'>.  3  and  4  ;  3S.  2.  ^I^K.  5  and  6.  3.  5.  Mst«.  S  and  6.  Lon^ 
twrrf'«  "Ai.'tt.."  17)  then  Inplf  iSiU.  Ii<ToI(J  .  7fl.  "Rih.."  11.  3.  60,  8. 
"AlAni.,"  31,  7).  Cf.  'TapiiuUtria  n'Ritni  Franforum,"  1,  92,  p.  4.  I,  285, 
0.  20.  The  kiag's  palaw.  ''Roih.."  3»),  37.  "Ina,"  c.  0  {Schmid.  "Qm.  d. 
Ana.."  pp.  3R5.41 1)  "  Lfge«  Henrici.  I."  13.  7  12. 3.  Cf.  PoU<Kk.  Uhmann. 
p.  2ia.  (>n  tiiM  word  "wandaliim,"  cf.  Brunnrr,  II,  4&,  n.  21 :  "Alam." 
&.  33.30;  "FVis.."  17.2:  "Baiuv.."2.  10.  12;  ämmv/.  Lanta.  VI.;  97, 
3S3,  Road  of  the  kin«,  "Alam."  28:  "Roth.."  17.  Ifi:  "Saxon.,"  37. 
"Capitulnna  r*(jum  I'Vanrronim,"  779.  o.  17,  1,  51. 

^  Church,  "Capitularia  resum  Kraneorum,"  818-SlO.  c.  1,  2.  I.  281. 
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[places  were  punisbed  with  a  special  severity  (the  composition  was 
Fincreased,  the  ileatli  penalty  was  iiiilicteil,  i)r  the  offender  was  put 
beyond  tlie  pale  of  the  law).' 

Some  analogous  effects  resulted  from  the  royal  "  raundium,"" 
or  protection  accorded  by  the  king  to  the  members  of  his  house- 
hold» to  his  officers,  to  his  personal  "  clientele,"  to  those  who  were 
without  patrons  (clerks,  monks.*'  widows,  orphans.  Jews,  and 
foreigners),  und  finally  to  private  individuals  who  placed  them- 
selves under  the  protecrtion  of  the  king  and  obtained  charters  of 
"  mainbour  "  *  ("  cartie  de  inundeburde  ")  *  similar  t<)  the  letters 
of  protection  long  used  under  tlie  "  ancien  r^ime."  The  person 
so  protected  gained  thereby  the  right  to  a  higher  composition  (for 
himself,  his  family,  and  even  for  his  property)  and  the  privilege 
of  carrying  his  suit  U)  tlie  king's  court.'  Theprotectorwaseiititled 
to  the  "  Wergeld  "  due  In  case  of  tlie  murder  of  his  prut&g&,  and 
)iad  the  right  to  certain  services  and  rents:  women  couhl  not 
'marry  witliout  the  consent  of  tlie  king,  for  marriage  had  tlie  effect 
of  withdrawing  tliem  frum  his  patronage  (prutectiuu)  and  of  plac- 
ing tlieu)  under  that  of  their  husbands.' 


■  It  ia  probabta  that  wlioever  wuted  upon  the  kine  enjoyH  by  fulL 
rigbt  the  same  favor;    by  a  very  simple  extension  of  tbiH  idf;«,  it  was 

'  itaioeiL  in  thp  l^HCisi  that  juriMli^rtion  of  miü(lf-meRDur<t  (•(immittitd 
.     tbe  greftt  histiwa:,'!)  or  on  the  royal  roadi^  beloctfed  to  the  ofiic»«»  of  the 
^Iriaf. 

■  Detailed  hibliofcranhyin  Brunncr,  U,4H;  Sicket,  "z.Oesoh.d.  Bannes," 
1886:  "  ReohtRlexioon  "  of  H'mjiAc,  ne*'  "  hann." 

■  Can  it  be  said  that,  the  Prankish  king  wiut  th«  protoc^tor  of  oil  his  Hub- 
jocta  ?  Yes,  in  tho  sf>nst>  I  hat  he  maintained  ppaco  amoofj;  them.  But.  in 
Kfneral,  he  wa«  the  protector  only  of  those  who  were  "m  verbo  reRi«," 
who  had  no  defenders  and  who  <!Ould  not  pnilivit  thentselvus.  Tlii'  Sali« 
Law  permitted  him  to  exaet  tbe  "wergeld"  of  those  «bo  did  not  have 
rvtativea.    Vol.    LX, 

*  On  chuTPhea  and  moiiasleries.  cf.  Brunner.  11,  .'JO. 

*  MnrciilJ.  I.  24,  and  add.,  2.  Cf.  Kotiere,  ap.  tit,  Pcrhapa  the  king 
«pec'ially  ebarged  one  of  his  officers  to  protect  the  penujo  place«!  under 
his  "muntUum."  Mulbachrr,  No,  81*.  Ostroipjtha:  "8aju"  uppuinci-d 
by  the  king  as  defender.  Cat»iod..\'Il,'3Q.  II.  211.  IV.  27.  In  the  Roman 
epoeb,  the  magistrate  could  designate  an  "upporitor"  to  assiet  one  in 
law.     Mommsrn,  "ualBfjl.  Studien"  (N.A..  XlV.  ,'»3I). 

*  In  gencml.  tho  patron  rcproMcntod  his  prot£g£  in  law :  but  a«  the  king 
did  nut  ftppMr  porsoaally  beiore  the  tribunal,  h«  wa«  rvploood  at  need  by 
a  dvfeuder  whom  he  desiguatcd,  Mar/ruif.,  I..  24.  "rorm  Bilur.,"  1>1. 
Above  all.  ho  allowed  tho  right  of  appeal  to  his  tribunal  which  hod  equity 
iuriMliclion. 

'■•Lex  Rib.,'*aS.3.5.S.  12.     "Lex Wiaigoth.."  5.  3.  1.    Cf.  "Ant.,"3l0. 

It  «aa  an  aim«;  tnidcr  the  Lntor  Empire  when  an  order  of  tho  publtn 
hsutboritv  displaeed  the  <>t>nseat  of  the  wife  and  hvr  rtilativ««.  "Lex 
]Bam.  Wisigoln,."  Cod.  Thc<od..3,  Ö.  1:  10.  I;  U.  1.  There  wan  a  reao- 
>tiaD  under  Clothuir.  who  forbade  thcM«  forcM  morriogw  (614).  "Caplt, 
Iregum  Fram-orum. "  1,  19.  23.     Council  of  Tour«,5Ö7.  o.  20.      "Lex  Koni. 

Cur.."  I.  3.  1.    CS.  Feudal  Epoch,  the  Grw»t  Charier  CMogna  Carta)  of 

King  John,  o,  &     VUtUei.  I.  2.51.  3, 
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I  (iS.  The  King's  Ban.'  —  This  was  the  order  of  die  king  and 
ulso  the  fine  iinin»s(Ti  upon  him  whu  was  K"''t.v  of  liisobedience 
tliereto.  the  amount  U'ing  colhvtnl  if  ni-cesnary  by  seizure  und 
without  the  eniplo^iucnt  of  judicial  foruisHtii>».  Did  the  right 
to  issue  a  ban,  tliat  is  to  Kay,  t^i  eoinmand  and  tu  pnihihit  under 
penalty,  a  right  nhidi  Solim  ealls  the  Germanic  "  iinperium," 
have  its  souree  in  the  military  iMiwers  of  the  king,  or  In  his  au- 
thority as  magistrate  Hmrged  with  the  mnintenanee  of  the  public 
peaee?  It  is  diffietilt  (n  answer  tins  question.  In  the  course  of 
time,  he  greatJy  exienile«!  his  power,  but  it  was  never  unlimited 
nor  absolutely  arbitrary,  !{is  exerei;«*  of  jKiwer  was  K^itimate 
only  when  it  was  in  eonforinity  with  the  laws,  or  at  least  with  the 
requirements  of  pubhc  order,  ami  so  elastic  was  this  rule  that  it 
suffieed  to  prevent  much  abuse.  Viewed  from  the  standpoint 
of  its  principal  applications  the  bun  of  the  king  scrvetl  to  put  under 
a  special  pi>Hceand  protection  people  like  widows  and  ori>hnns.  and 
certain  property  like  tlmtof  "the  exempt";'  it  permitted  the  king 
to  exem'sM.'  executive  power  in  the  enforcement  of  military'  or 
judicial  »ervice  (cüiivocation  for  military  service,  pleading^. 
In  short,  it  was  by  the  ban  tiiat  tliu  king  could,  by  a  kind  of  reg- 
ulatory authority,  stri'iigthen,  complete,  ami  trorrect  the  [lopular 
law.^  The  law  of  Uie  Uipuariaiis  fixed  the  usual  (normal)  penalty 
for  infraction  of  the  king's  ban  at  (M>  Sf)us  per  free  man,  and  •{(> 
for  tlie  half  free.* 

§  Tt!).  Th«  SuocMior  ol  th«  Roman  Emperors.  —  I  ti  tlie  eyeä 
nf  tlie  Romans,  ilic  authority  of  the  bead  of  the  State  had  some- 
tiiing  of  tlie  alwtmct  auti  iniiH'psonal ;  obeilience  was  due  ratlier 
to  the  otfice  thai»  tii  the  jierson.  The  regular  succession  of  magüi- 
trates  for  centuries  hail  aet^ustomed  them  to  this  [Kiint  of  Wew. 
This  iilea  did  not  pnn'iiil  in  the  I'^rankish  .State ;  although  the  king 
was  considtT»!  in  many  respects  to  have  Inherited  the  rights  oF 
the  Itoman  Cssars.  His  own  power  was  often  doubled  and 
fortifini  by  means  of  it  froyal  ban,  unfaithfulness,  and  ISse 
majest6).    He  took  the  Roman  titles :  *'  vir  gloriosissimus."  "  Ex- 

'  N.R.H.,  !«03.  23  (rf".4rNiü  de  JubainriUe):  Etymology.  W.  Siek*l. 
"i.  Q(«oh.  d.  Uiuines.''  JSS«. 

'  Tbo  oldest  application,  aixTordiniE  to  ^unn«p.  "C&pit.  refrxim  Auo- 
oomm,"  I,  171.     "Alatn.."  I,  2. 

•  "(Wl.  r«^m  Franporum,"779, 1,  61,0.  I9.  "Rib.."  64  and  •*An|(l.." 
10.  9.  The  neht  bans  (lli<.<  pririKJpal  one«)  of  the  Carolingiao  Capitu- 
lariM  relate  lo  ihi<  ohurcli.  widowB.  orphans,  "minua  polentee."  rape. 
Hurularv.  inceudüiriKm.  and  rcfu*«i  lo  porfomi  military  «wTiioe.  "Capil. 
rufum  Kranporum,"  V.,  I.  p.  I'')7.  224.  uto, 

'"Kih.."  35.  60,  65.  "Cupit.  ro(tura  Francorum,"  I.  17.  o.  9.  Antf~ 
gü.  HI.  m.     "Capit.  repim  Franoorum."  V.,  I.,  p.  72.  284. 
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cdlenee,"  "Sublimity,"  "Majesty."'  He  governed  according 
to  the  Kotnan  method,  held  hiit  Court,  appointed  and  dismissed 
functionaries  like  the  dukes  and  eonnts  in  the  to^'ns.  In  many 
waj-3,  the  Frankish  State  recalls  the  Uoman  world  (somewhat  as 
the  rude  Latin  of  the  Memvinfjian  deeds  n-calls  the  lanfruaKe  of 
the  imperial  oonstitutions).  The  tendency  to  Romanize  was 
strong  enough  to  bring  about  the  reestablishment  of  thp  Empire. 
The  unity  and  indivisibility  of  the  title  of  emperor  modified  the 
rules  of  succession  to  the  throne ;  primogeniture  appeared  in  the 
DlTliio  InqMril  of  817,  to  the  benefit  of  Ix)thairc,  son  of  IjOuuj  tli« 
Debonair.  He  had  the  title  of  emperor,  was  the  lord  of  kings,  who 
were  his  brothere,  as  well  as  his  vassaLs,  and  they  were  forbidden 
to  make  war  or  pea«-  without  his  consent.  If  he  should  die  with- 
out issue  tlie  people  were  Ut  ehfxjse  one  of  his  brothers  aa  his  suc- 
cessor. Tlie  kingdoms  dismemberer^  from  the  Empire  of  Charle- 
magne were  dirclared  indivitüble  and  at  the  deHth  of  eaeh  king 
the  people  were  to  chof)se  a  single  siicces.sor  fr«iiii  among  his 
ehildren.  This  net,  the  charter  of  tlie  Carolingian  State,  remained 
in  many  resi)ects  a  dead  letter,  but  is  none  tJie  less  important  as 
an  indication  of  the  mind  of  the  time.s.  For  some  time  when  there 
were  divisions  the  princes  formwl  a  "  frateniitas  "  thus  leaving 
tn  the  empire  a  kind  of  ideal  existence,  and  the  divisions  were  made 
along  political  lines,  by  nationalities.  -Vftcr  the  treaty  of  Verdun. 
ft43,  I-Vance  was  never  divided. 

§  70.  Th«  Oath  of  ridellty,  rcquin^d  of  all  free  men  whatever 
their  race  at  the  accession  of  the  king,  was  of  Roman  origin,  a 
similar  one  having  bc(^n  taken  to  the  emperors.  The  Frankish 
epoch  *  would  have  invcntwl  it  if  it  had  not  existed  because  it 
indicated  the  personal  character  of  the  royal  power.  The  subject 
stoftd  in  relation  tf)  the  king  a.s  a  vassal  did  toward  his  lord.  It 
was  already  sai<l  imder  the  Merovingians  that  tlie  oath  pledged 
fidelity  and  homage  ("  fidclitatcm  et  leudesamium  ").'  The 
Carolingian  formulas  of  802  and  854  *  resembled  the  oatha  of 


'  The  formula  "rex  ».  vir  in  luBter."  J.  Haoei,  BCh..  1887.  Brunncr. 
II.  14.  Clov-ii;  received  of  Anaatasiua  the  titi«  of  «onsiU.  Ouc  de  Xiver- 
noM,  "M^m.  .\cad.  Inscr.,"  20,  143.  The  Bunnja<liui  kiogs  w«re  nuw 
ters  of  the  mililia. 

■  Ofltjogoths,  Cojuiad..  K.  2  to  7.  Wistgotlu.  5.  7.  10  (Hyu-n).  2.  1.  ß, 
Lombards.  Fridtg..  IV.  70.  Anelo-Saxon».  Edmund,  III.  1,  For  tho 
I'^maks.  lli<>  oltli-ät  text  i»  thut  aX  Orenory  of  Tovrx.  .114  to  532. 

•Maren!/..  I.  40.     Etymoloey.  Brunner.  II.  W).  p.  16. 

*  Cluu'lcmacoe  appeunxl  to  aa.vv  re^eiabUEbui]  lai3  abnndonod  pr»«tio» 
of  the?  until;  hi«  mooeBoors  abusud  it.  "Cupit.  mfrum  FVaaflorum," 
78».  I.  p.  ^.6i>  tBrunruT.  11)  519.  lU.  <J2.  IÜ1.  124.  131.  Formulani  of  789. 
S02.  854.  858.  872.    Tbo  duty  of  advlity  wo«  bart>  understood  to  no  broad 
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vassals;  Bdelily  to  the  king  was  swom  "  sicut  debet  esse  homo 
domino  suo."  The  detailed  commentary'  that  Charleiaagoe  took 
care  to  have  made  on  the  formula  of  8U2  is  a  catechism  of  the  duties 
of  chivalry.  ^Mtemurdsthe  feudalcharacterwasmoreemphasized ; 
the  oath  was  reciprocal,  for  after  tlie  subject  had  swom.  the  kitit! 
swore  in  tum  so  that  a  reciprocal  contract  united  them.'  The 
king  could  scarcely  make  an  important  resolution  without  tlie 
approval  and  assent  of  the  anst*.K.Tacy.^ 

§  71.  -M.  Tbe  Elect  of  the  Church.  Anointing  and  Coronation. 
formula,  "  by  the  Orace  of  Qod." — The  Church  held  up  tlie  king 
as  the  living  image  uf  God  on  eartli.  "  It  invented  an  eighth 
sacrameut,  Che  sacrament  of  royalty."  The  Carolingian  king  was 
anointed  ^  following  the  examples  of  Saul  and  David,  uf  the  Wt»i- 
gothic  (000  s)  and  the  AngU>-äa.Yon  (7(K)s}  kings,  and  of  the 
bishopa.  His  office  was  quasi-religiuus,  he  was  a  member  of 
the  priesthood :  he  was  an  unattached  bishop  and  the  chief  of 
the  clerical  hierarchy ;  he  gox-erned  by  the  bishops  as  much  as  by 
the  counts.  His  first  duty  was  to  impress  on  all  his  subjects,  la>Tnen 
or  clerg.v,  the  duty  of  obser\'ing  Christian  precepts ;  he  him^^telf  was 
bound  to  govern  according  to  justice,  that  is  to  say  In  accordance 
with  Christian  morals,  under  pain  of  being  considere*!  a  txTant. 

The  first  Krankish  king  to  be  consecrated  was  Pepin  the  Short, 
who  was  anointef]  by  the  Anglo*Sa.xon,  Saint  Uonifnce;  Cha^lt^• 
magne  and  Louis  the  Debonair  were  consecrateil  by  the  popes; 
Charles  the  Bald  by  the  Archbishop  of  Sens,  at  Orleans  (848). 
The  prerogative  of  the  archbishops  of  Itheims  was  not  claimed 


a  sense  tlial  it«  violation  was  punished  in  vcr>-  diverse  ways,  depending 
ii|xm  111*«  nature  of  llw  caM>,  "Ca[)il,  rc^,  Pranr."  SIX,  I,  28ö,o.  20:  arbi- 
trary uuimlimvut.  CoDConuo«  tbu  urupxi  of  Euj^lJHb  felonies,  w«  Brun- 
ner.  II. 

■  Tbus  io  K.SR  the  oath  required  of  the  suhjpct  wm:  "ae«ordinK  lo 
my  paner,  with  thi*  help  of  Ooa.  without  fmud  or  de«;it,  I  will  be  faitnfu) 
lo  you  and  will  uid  you  with  counsel  aiid  help.  Id  order  that  you  may  keep 
the  royal  firown  whieh  (Jod  ha«  given  you  and  that  you  may  Riivom  aeoord- 
ini{  to  hi«  will  and  in  the  tDt«rest  of  your  faithfu!  followerfl."  That  of 
the  kine  wan:  "And  I,  ac(*on]ine  to  my  power,  nilh  the  help  of  (>ud, 
proniiM>  to  each  one  of  von  Itt-nefil  and  pruteetion  without  dereit  or  in- 
ju«tiee  and  I  will  Ruard  (he  nsht  of  eat-h  one  uf  you  aa  a  faithful  kiae  ousht 
to  aasure  to  his  faithful  miBjeeta  pmtnc'tion  and  rightji;  if  by  human 
weakiHiAS  I  am  diverted  from  my  duly,  I  will  take  eare  to  make  amend«." 

'  Intervention  of  the  ifrandeoB  and  of  the  people  at  the  treaty  of  Verdun. 
843.     Mlhartl.  ti.  .1.  4.  3. 

'  ConnTning  the  eeremonv  of  the  ftacrament  and  the  eoronation.  ef. 
sets  of  SfW  and  of  S77.  M.G.H..  L.L..  I.  .'.l^.  542,  Coronation  of  the 
daugbt«<rB  of  kingii.  7"*.  and  />.  Crxifroy.  "Le  ef^rf^monial  fran^^s."  1649. 
Ou  Mont  and  Koutatt,  "Le  c^r^montaj  diplomatique  dea  Court  do  I'Eu» 
ropo,"  1739;  LfhrT,  "Des  c^^monies  au  saere,"  1825;  Prow,  "Gr. 
Eoeytd.,"  see  "Conination" ;  Levitinus  viii,  2,  12  ;  Kiogv  i,  16. 
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until  the  end  of  the  second  d>'nast>'  and  was  due,  perhaps,  to  the 
gr«at  inBuvnce  of  Iliiicmar  (S45-8S2J,  though  it  was  recognized 
only  in  the  1100  9.' 

The  coronation  was  united  with  the  consecration  from  tlie  time 
«f  Charlemagne.  In  the  East,  Leo  Ut  or  Anastasiu»  had  been 
crowned  at  Saint  Sophia  by  the  Patriarch  of  Constantinople. 
After  ha\'ing  been  elevated  on  the  shield  and  acclaimeii,  the 
emperor  was  dressed  in  purple,  mass  was  celebrated,  the  patriarch 
made  a  cross  on  his  forehead  with  Holy  oil  and  pronounced  tlie 
word  "  saint,"  then  he  crowned  him,  saying  "  worthy."  The 
ceremony  was  terminated  by  the  "  adoratio  "  at  the  palace.  For 
the  CaroUngians,  the  anointing  was  followed  by  the  coronation 
and  the  elevation  to  the  throne  (according  to  the  Merovingian 
usage).  The  popular  will,  however,  made  itself  felt;  although 
in  the  Byzantine  ceremonial  there  were  only  acclamations,  the 
Prankish  usage  was  to  go  through  tlie  form,  at  least,  of  consulting 
the  people  hy  means  of  an  election  after  hearing  the  promises  and 
the  oath  of  the  prince. 

The  assumption  and  e^ercisic  of  the  royal  power  did  not  depend 
In  the  least  upon  tJicso  solemnitlea,  as  logic  would  have  required; 
the  king  was  king  before  being  anointed  and  crowned.  Certain 
kings  ie.g.  Tcpin  the  Short)  were  anointed  several  times;  others 
(like  Louis  the  German)  not  at  all.  But  when  the  elective  principle 
prevailed,  this  was  no  longer  the  case;  it  was  because  of  this 
fact  that  the  Capetians  took  care  to  have  their  sous  crowned 
during  their  lifetime.* 

§  72.  Kingi  bj  the  Orac«  of  Ood.  —  Charlemagne  and  his 
successors  called  themselves  "  king»  by  the  grace  of  God,"  an 
expression  like  "  episcopus  del  gratia  "  or  "  dei  misericordia."* 

■  Wh*>D  Charles  tho  Bald  wa«  orowocd  at  Klioims  b^  Hiuumar.  the  latter 
flwlnrc^l  iluit  it  wa^  done  wjlh  holy^oil  hn>iii:ht  to  Saint  Rt-mi  by  tin  anpol 
fiw  till'  i'i>ni»*vrati«>n  of  Clovis.  It  in  to  b*i  nb*«r%ed  thai,  tin-  h'(i;<'nil  of 
Iho  itol:;  Phial  was  vcrv  hiKhly  regarded.  MXl-M..  "  L.L-."  1.  5U.  Tho 
Koty  Phial  was  broken  in  1793  at  Kheini-i  »n  the  publi«  »qiian*  by  Rhul, 
Iho  mpmlM>r  of  thi-  <-itnv<'ritioti.  It  wak  protJTidi'd  that  a  portion  of  it  wax 
eav^  and  was  used  for  the  fomw-cration  of  Otiftrlc»  X. 

'  The  romnation  a(^uirp<I  for  a  moment  the  same  effent  under  Pppin 
and  Charlemagne.  ThuH  Ch&rlAmucne  datcH  hi«  reign  only  from  bis 
flovalion  to  tbe  throm*.  October  9,  7oä,  and  oot  from  too  death  of  Popia. 
6epu>niher  24. 

'  This  rormulR.  imed  «noe  the  time  of  t^har!emain«t  (ViaUtt,  1.  271.  n, 
d:  c'-  l^r'tt,  ■"Dipl.,"  128.  29).  was  derived,  it  in  believed  from  EnRland, 
wDere  fumelhing  analocous  tn  it  had  been  emplnyed  frnm  r,h«  llOOs. 
IVf-lates,  <viiinl<i.  and  dukes  adopted  it  at  the  close  of  the  SIKls  ("Manu- 
menti  Uavennati."  I.  W.  179.  JX  VaisseUe.  V.  190,  no.  77),  and  for  a 
etrun4;:er  reaann,  throughout  the  feudal  epoch  until  the  14U0s.  at  least,  the 
längs  retained  it. 
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This  pious  formula  was  employetl  without  a  single  political  after- 
thought. Lutcr  it  Clime  to  aymboUze  the  divine  right,  and  served 
to  justify  the  absolute  and  hereditiirj'  power  of  the  monarchs. 
It  was  a  weiipon  In  the  hands  of  tlie  king  both  as  against  the  pre- 
tensionsoftheChurt'lif  which  claimed  that  royal  authority  came  from 
God  but  Üirough  theChurch  as  intermediarj',  and  as  against  popular 
rights  and  tlie  elective  system.  The  phrase  signified  simply  that 
the  authority  of  tlie  king  existed  because  God  had  permitted  it; 
but  it  excluded  neither  election  '  nor  the  intervention  of  the  Church, 
for  the  will  of  God  could  manifest  it^lf  through  these  channels 
as  well  as  through  heredity ;  neither  did  it  exclude  a  system  of 
limited  monarchy,  for  the  power  conferred  by  God  is  not  neces- 
sarily abäolute ;  it  might  have  limits  in  the  inter\'ention  of  the 
Church,  the  people,  or  the  aristocracy.  Thus  we  sec  how  much 
it  was  perN'erte«)  from  its  original  sense  by  interpreting  it  to  mean 
that  the  king  received  from  God  directly  an  nhmdute  power.  This 
interpretation,  entirely  in  favor  of  royalty,  made  progri'ss,  however, 
from  tliis  epoch.  Wise  men,  says  Ilincniar,  maintain  that  the 
prince  is  not  subject  to  any  law,  that  he  is  bound  to  obey  only 
God  who  has  established  him  as  king  on  the  throne  which  his 
father  left  him.  But  this  thesis  was  that  of  a  minority,  according 
to  the  \iew  which  prevailed  the  formula  *'  dei  gratia  "  was  justly 
opposed  tx)  here<litary  right ; '  it  hehl  that  the  king  might  derive 
his  authority  from  election  aa  well  as  from  inheritance.  Ixiuis 
the  Stammerer,  clectetl  in  877,  called  himself:  "  Misercordia 
Domini  ct  elcctione  popuH  rex  constitutus."  (Mo,  in  888,  was 
elected  king,  although  he  did  not  belong  to  the  Cnrolingian  family. 
and  in  (»crmany  only  tlie  elective  principle  was  applied.  It  held 
in  the  second  place  that  the  bishops  who  crowne<l  the  king  exercised 
a  control  over  the  government :  they  were  the  thrones  of  God, 
they  judgeil  the  king  and  deposed  him  at  need ;  thus  Louis  the 
Debonair  w*as  deposed.'  In  859,  Charles  the  Bald  made  the 
following  declaration  at  the  ctiuncil  of  Savontiieres:  "After 
having  elected  ine,  eoiiFurmably  to  the  will  uf  tlie  other  bishops 
and  of  tlie  faithful  uf  our  Kingdom,  W^nilon,  in  his  diocese  at 
Orleans,  consecrate<l  me  king  act^irdiiig  to  ecclesiastical  tradition  ; 
he  anointed  \t\e  with  holy  oil ;   he  gave  me  the  diadem  and  the 


'  The  pope  held  hlsi  powpr  by  eleotioo. 
*Jofuu.   'Inst,  peg- ."  7  (.W 


.W»?(w.  ••  Patr.  I.."  lOfl.  2ft5). 
■  Lodix  tlie  Debonair,  arter  a  K(>neral   conrnssiriTi.  w&a   recloth«d   with 
tbp  rol)e  of  the  penitent ;  as  a  result,  since  his  pnnitt'nce  must  ondare  for ' 
all  hifl  life,  he  oeaaed  to  be  emperor.     At  the  time  of  his  restoratioa,  the 
bi«hops  "reconsecrated"  him.      VioUrt,  WZT». 
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royal  Rcepter,  ant!  niarlp  me  aswml  the  tlirone.  After  whit;h  I 
iniist  not  bf  driven  fmm  the  throne  by  any  one  without  having 
been  heanl  and  adjudged  by  the  bishops  by  U'hose  ministry'  I  ^'as 
consecrate*!  king,  who  are  eailed  the  thrones  of  (ioH,  in  whose 
persons  (iwl  himself  sits  and  through  whom  He  makes  known 
tlis  judgment»,  to  whose  reproaches  and  ohastening  judgment*« 
I  am  ready  t«  submit  myself." '  IJehind  the  bishops,  who  in  the 
document  are  in  the  foreground,  we  can  easily  see  the  papacj'. 
Nicholas  I,  —  the  same  who  showed  so  much  energy  in  the  affair 
of  Lothair's  divorce,  excomnmnicating  this  prince  because  he  re- 
pudiated without  cause  his  wife  Teutberga  and  annulling  the 
decisions  of  the  councils  which  had  been  fnvorable  to  bim,^ 
Kicliolus  I  wrote  in  86^1  to  the  Bishop  of  Mctx :  "  See  that  the 
kings  govern  well,  first  tlieniselves,  afterwanjs  tlieir  people;  if 
they  do  not  rulq  according  to  lawtlu'y  must  be  regarded  as  tyrants, 
and  it  is  a  right  and  a  duty  to  resist  tiiem."  From  that  it  is  seen 
that  lliey  were  dependent  upon  the  clergy,  whetlier  as  mwi  or  as 
kings.  Tlie  Christian  cliaracter  of  their  office  made  them  de- 
pendent upon  tlic  Churdi.  The  Pope  Gelasius  had  declared  a  long 
time  Iwfore  in  a  celebrated  formula  :  "  There  are  two  powers 
whicli  govern  this  world,  the  sacred  authority  of  tlie  pontiffs  and 
the  rtjyal  power;  of  these  two  tlic  authority  of  the  [HintilTs  has 
the  greater  weight,  for  on  tlie  day  of  judgment,  they  will  be  t«n- 
sidcre<l  responsible  even  for  t!ie  comhict  of  tlie  kings  themselves  " 
(492-4%). 

§  73.  Change  of  Dynasties.  Substitution  of  the  CaroUngiana 
for  th«  HeroTingiana.- — The  mayors  of  tlic  palace  disposed  of 
the  thnme  at  tlieir  will.  One  of  tliem,  indeed.  ("Iiiirhs  Martel, 
made  bold  to  govern  without  a  king.  His  son.  J'epin  the  Short, 
"dux  et  princeps  Francorum  "  took  the  title  of  king  in  751,  as 
did  later  Hugh  the  Oreat,  father  of  Hugh  Capet.  The  dispo.s- 
■■es-yon  of  tJie  Merovingians  had  been  for  a  long  time  an  accom- 
plished fact ;  the  mayors  of  the  palace  exercised  the  royal  power 
and  the  offit«  became  hereditary'  in  the  Ileristal  family  whose 
territorial  wealtli  gave  it  an  exceptional  situation.  Pepin  had 
scruples,  however,  about  changing  the  dynasty ;  he  was  anxious 
to  have  legality  on  his  side  and  the  annalists  state  that  he  was 
appointed  Iting  on  the  advice  of  the  pope  and  by  virtue  of  election 

■M.Q.H..  L.L.,  I.  463.  A  fflipKDii*  leirt  of  Saint  Remi  (apocrypbal), 
Mign«  1.  \35.  c.  67.  Atnooe  the  Wisigoths  of  Spain.  th<>  governmonl 
bwÄime  ^nlirulj-  tbeocrsti«.  llvn  tb<>  couiK-Ue  aad  bisliops  governed  th» 
Slat«. 

'Aj  to  Iho  facu  cited,  cf.  Mütbathcr,  "RegeHen."  751-918.  1889, 
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by  the  Franks.  Pope  Zachary  when  consulted,  replied :  "  It  is 
better  that  the  one  who  exercises  supreme  power  should  also  have 
the  name  of  king."  Without  ^reat  importance  in  itself,  because 
the  reply  of  the  pt)pe  was  c\'idrntly  known  in  advance,  this  con- 
sultation cresited  a  precwlcnt  most  dangcrixis  for  the  royal  power. 
The  head  of  Christendom  gave  only  counsel,  but  the  faithful  were 
boimd  to  l»elit've  that  he  spoke  in  die  name  of  (io<! :  from  this 
to  disposing  nf  the  crown  was  not  a  long  step.  All  the  more  sinre, 
like  Samuel  among  the  Hebrews,  he  gave  holy  unction  to  the  king, 
he  made  him  a  sacred  personage  and  marked  him  with  the  pric-stly 
sign,  implying  that  monartJiy  was  sacerdotal  in  character.  Thus 
the  Church  found  that  it  had  created  for  the  benefit  of  t!»e  second 
djTUisty  a  counterfeit  of  the  Jewiah  Kingdom,  from  which  the 
pagan  origin  of  the  Merovingians  had  preserved  them.  Election 
among  the  Franks  was  reduced  to  obtaining  the  assent  of  the 
great  personages  of  the  kingdom.  Even  under  these  conditions 
it  was  the  popular  riglit  wliich  reappeared;  another  danger  for 
the  new  djTiasty  which  might  find  itself  at  the  mercy  of  a  sudden 
change  of  opinion.  Tfie  Church  tried  to  avert  the  |>eril  in  advance. 
Pope  Stephen  II  himself,  in  754.  conseiTatwl  Pepin,  his  wife,  and 
his  children  —  the  family  and  not  the  man  alone  —  and  forbade 
the  "  Franci3nim  proccres,"  under  iwiialty  of  excummunication, 
to  take  a  king  outside  of  the  descendants  of  Pepin.' 

S  74.  Temporal  Power  of  the  Pop«».  Pepin  Defender  of  the 
Holy  See.  -  By  giving  his  moral  support  to  the  Erankish  princes 
the  pope  obtained  the  right  to  their  protection  for  whi<^  he  had 
the  most  pressing  need.  Ilome  and  the  neighboring  territory 
C  ducfltus  rtomanus  ")  no  longer  formed  part  of  the  Empire  except 
in  a  nominal  sense;  the  pope  was  the  real  sovereign.  The  Lom- 
bards now  menaccfl  the  duchy,  which  could  not  count  on  the 
support  of  the  Greeks.  Tlie  popes  turncfl  to  the  powerful  Frankish 
chiefs,  the  only  ones  who  mulil  give  them  cfTcctive  aid,  to  Charl« 
Martel  in  7.19,'  to  Pepin  in  "."iJ.  The  latter  received  from  Stephen 
II  the  title  of  Patrician  of  the  Romans*  and  after  two  inter\*iews, 

»Äjjrt.  "R.  FTiitU"  I8S2.  90;  TwHe/.  I.  258  (bibHoK.);  Lavwe.'R. 
daiDeÜx  Mondeii,"  Di>cwiuIkt  1Ö.  ISS6:  R.  Wej/l,  "Dao  tränk.  Staau- 
KiieheiiTeelit  s.  Z.  d.  Mcm\-ine.."  1888. 

'  Frtdt^.,  "Cout-,"  22  (rH>nKiilat«>,  th«.t  is  to  sav,  durh>'). 

*Tbe  repreeentativ(>8  of  tlit.'  Gn>ttk  Empire,  the  exarchs,  vrvn  paui- 
eians:  likf^wüp  the  Diiko  of  Rome,  a  Byuintine  funntionary.  bor«  the 
titi«  of  patnciai).  Thpro  wa«  still  the  qupxtion  of  a  Duk»  of  Rome  in 
743.  In  dconx^inj;  thi!^  diirnii.v  to  Popiu.  the  pop«*  did  nut  ael  by  delfl^ft- 
lion  from  Ryzaniium,  but.  hr  acted  in  his  own  nunn^  and  fcs  representaUve 
of  thf  Roman  p««opK  Durhtun*.  "Lib.  pontjf.,"  1,  42ft;  Diehl,  "Etude 
sur  radmimatratioD  byzaulioe."  1888;  L.  Hartman,  "Unten.  E.  0«Bch.  d. 
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at  Pontion  and  at  Kiersy.  he  promised  the  pope  the  Exarchate  and 
the  IVotapolis  then  ot-cupied  hy  tlie  Lumbards.  In  spite  of  the 
protests  of  the  Greeks  he  donated  these  to  the  Church  vi  Rome  and 
the  act  of  donation  was  deposited  on  the  toinb  of  the  apostle  Peter 
with  the  keys  of  the  twenty-two  tomis ;  tlius  the  temporal  power 
of  the  Holy  See  ivas  definitely  founded.  In  774  Charlemagne 
renewed  to  Pope  Hadrian  I  at  Rome  the  pledge  of  Kiersy  and 
later,  m  9G2,  Otho  I  coitfirmed  these  donations.'  .\ccordmg  to 
a  tradition,  uocTcdited  tu  the  800  s  and  acceptetl  during  the  Middle 
Ages,  tlie  donatioii  of  Pepin  was  only  the  renewal  of  a  previous 
donation  made  hy  Cunstautine  to  Pope  Sylvesttr.  By  tills  act 
Cimstaittitie.  after  having  been  cured  of  leprosy  and  iHiptized-by 
Saint  Sylvester,  delivered  to  him  the  golden  crt)wn  and  tlic  iini>crial 
insignia,  and  surrendered  to  liim  the  stjvereigiity  of  Rome,  of  Italy, 
and  of  the  entire  West.  This  audacious  forgery,^  one  of  the  most 
celebrated  in  history,  must  have  been  conceived  with  tlie  object 
of  assuring  to  the  papacy  the  temporal  power  tliat  it  held  as  the 
patrimony  of  Saint  Peter,  and  at  the  same  time  of  justifying  its 
claims  to  suzerainty  over  the  princes  of  the  West.  The  temporal 
power  did  not  need  to  rely  upon  this  title,  for  it  was  established  in 
as  regular  and  as  legitimate  a  way  as  that  of  most  of  the  sovereigns 
of  tJiat  time.  The  impotent  Greek  Kmpire  no  longer  defended 
Rome,  which  was  indepcmlent  in  fact.  The  po[H;s,  spiritual 
chiefs  and  large  proprietor»,  were  obliged  to  act  as  political  chiefs, 
to  repel  invasions  anil  to  protect,  feed,  and  govern  the  City; 
their  authority  was  accepted  by  the  Romans  and  lacked  only 
official  recognition. 

§  75.    Th*  &c«8t&bUflhmuit  of    the   WvsKm  Smpin  ^  was  the 
cronning  achievement  of  thi.s  p(»Iicy.     ('harlemagne  had  reunited 


bvsuit.  VerwfdtUDii."  ISSO;    //.  Cohn,  "Die  StoUuiiB  d.  byzaat.  ätatt- 
hftltor,"  188». 

'  Anionic  ttw  nanlit  l'ielw(>f>ii  tlio  Carol  inKiftn"  A^<1  the  Holy  See,  the 
oaly  one  available  for  uti  is  lliui  ut  817  twtween  Louis  the  Debonair 
and  Popo  Pawcal,  and  cvon  il  is  an  altrrt-d  eqpy.  "  Capit.  rejr.  Fraiicorum." 
I,  :K>2.  Biblmiiraphv  in  Hrunnrr.  11,83.  Tlif  prom  is«  of  Popin  at  KiorsT 
U  found  in  Waili.  Ill,  87,  but  wc  tiavu  not  ihe  act  of  donalion  it«eu, 
nt-ithcT  that,  of  <'harJfmajfno.  Sickrl.  '■rrivil<>g.  Otto  I.  filr  d.  Röm. 
Kirche,"  IKKj,  established  th«  aulhvnticity  of  tli«  privitMje  of  Otb» 

*  This  fontery  was  probably  mado  at  Romo,  aooopJing  to  i]tfr 
bptvocn  Si:i  and  RID,  in  order  to  justify  the  R<^ond  coronation  . Tf 
thw  Uebtinair  in  SIfi.      Pope  Stoppen  pVi-l^nded   to  give  him  lb  '%t  i 
that  Constantino  had  f^ven  to  Pope  Sylvester.     Brufm^r  and 
"Die  ConHtanlin,  Srhrnkiincsiirlainde,  "   1888;    ßrunner,  "D.  B 
U.Wt.ff.   VioUe:,  i,2\i7  (biblioK-)      Other  dat«a  suggested  arc* 

* /.  Brj/er..  "The  Holy  Roman   Empire":  Oiuquet.  "L'emi 
tin  et  la  monarchie  franque,"  18BS  :  "  Ue  translata  a  Qrecis  hi' 

76 


730-765, 
byiMn- 


174! 


HISTORY   OF   FRCNCa   PITBUC   LAW 


tCBAP.  ir 


by  the  Franks.  Poj)e  Zachary  when  wiisult«!,  replied  :  "  It  is 
better  that  tlie  oot-  who  exercises  supreaie  power  sliould  also  have 
tlie  Dame  of  king."  Without  great  importance  in  itself,  because 
the  reply  of  ihe  pope  was  evidently  known  in  advance,  this  con- 
sultation created  a  precedent  most  dangerous  for  the  royal  power. 
Tlie  head  of  Christendom  ga\"e  only  counsel,  but  the  faithful  were 
bound  to  Iwlieve  that  he  spoke  in  tJie  name  of  God :  from  this 
to  disposing  of  the  crown  was  not  a  long  step.  /\11  the  more  since, 
like  Samuel  among  the  Hebrews,  he  gave  holy  miction  to  the  king, 
he  made  him  a  sacred  personage  and  marked  him  with  the  priestly 
sign,  implying  that  monarchy  was  sacerdotal  in  character.  Thus 
the  Church  found  that  it  had  created  for  tlie  benefit  of  the  second 
djTiasty  a  counterfeit  of  the  Jewish  Kingdom,  from  which  the 
pagan  origin  of  the  Merovingians  had  pre«rvctl  them.  Election 
among  the  Franks  was  rwluced  to  obtaining  the  assent  of  the 
great  personagi^s  of  the  kingdom.  Even  under  these  conditioiir« 
it  was  xhc  p«ipular  right  which  reappeared ;  another  danger  for 
the  new  djiiasty  which  might  find  itself  at  the  mercy  of  a  sudden 
change  of  opinion.  The  Chiiroh  tried  to  avert  the  peri!  in  fld\'ance. 
Pope  Stephen  II  himself,  in  754,  consecrate*!  I'opin,  his  wife,  ami 
his  children  —  the  family  and  not  the  man  alone  —  and  forbade 
the  "  Franconim  proceres,"  under  penalty  of  excommunicatton, 
to  take  a  king  outside  of  the  descenduuts  of  Pepin.' 

§  74.  Temporal  Power  of  the  Popei.  Fepln  Defender  of  the 
Holy  See.  —  By  giving  his  moral  support  to  the  Frankish  prince;* 
tlie  p<jpe  obtained  the  right  to  their  protection  for  which  he  had 
the  most  pressing  need.  Rome  ami  the  neighboring  territory 
<"  ducatus  Ronianus  '*)  no  longer  formed  part  of  the  Empire  except 
in  a  nominal  sense ;  the  po^ic  was  the  real  sovereign.  Tlie  Lom- 
bards now  menace«!  the  duchy,  which  could  not  count  on  the 
support  of  the  Greeks.  The  ]K>pes  turned  to  the  powerful  Franldsh 
chiefs,  the  only  ones  who  could  give  them  efTective  ai<l,  to  Charies 
Martel  in  739,*  to  Pepin  in  754.  The  latter  received  from  Stephen 
II  the  title  of  Patrician  of  the  Romans'  and  after  two  interviews, 

^Baytl.  -R.  Hint.."  IS83.  90:  VioiM.  I.  2.'>8  (bibtioff.):  La9ine."R. 
des  Deux  \foTirtrp."  Dpnemher  !.'>.  IRSft;  R.  Wf^l,  "Das  frlnk.  Staata- 
Kirchenrenht  z.  7..  d.  M*?rovinjr.,"  ISSH. 

»  frtdts..  "Colli.."  22  (r>oii«ulatp.  tliat  U  to  say.  duchy). 

•The  rpprcscnlativrs  ot  the  (frefik  Empire,  the  exarchm  wpre  patri- 
cians; UkcwtHe  tb«*  Dukfi  of  Ronif,  a  Byxantine  funetionar>-.  bore  the 
title  of  patrictao.  There  was  titiU  tlie  question  of  a  Duke  of  Rom*«  in 
743.  In  dM-n«inc  thin  dignity  to  Pppin.  thp  pnpo  did  noi.  act  by  delay»- 
tion  from  llyjAnlium.  but  liP  act«d  in  bU  onro  daiti»  and  &3  r(*pra«eatativ« 
of  the  Romaii  pi?ople.  Oftcktgnt.  "Lib.  pontir.."  1,420;  IHehl,  "Blade 
sur  radmiaistration  byeanttne,"  IffftH;  L.  Hartman,  "Unten,  s.  Oi»ch.  A. 
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at  Pontion  and  at  Kiersy.  he  promised  the  pope  the  Exarchate  and 
the  I'entapoUs  then  occupied  by  the  Lombards.  In  spite  of  die 
protests  of  the  Greeks  he  donated  these  to  the  Church  of  Home  and 
the  act  of  donation  was  deposited  on  tlie  tomb  of  the  apostle  Peter 
with  the  keys  of  the  twentj'-two  towns ;  thus  the  temporal  power 
of  the  Holy  See  was  definitely  founded.  In  774  Charlemagne 
renewed  to  Pope  Hadrian  I  at  Homo  the  pledge  of  Kiersy  and 
later,  in  962,  Otho  I  confirmed  these  donations.'  According  to 
a  tradition,  accreditee!  to  the  S(M)  s  antl  accepted  during  the  Middle 
fVges,  the  donation  of  Pepin  was  only  the  renewal  of  a  previous 
donation  made  by  Constantine  to  Pope  Sylvester.  By  this  act 
Constantine,  after  having  been  cured  of  leprosy  and  I>aptized  by 
Saint  Sylvester,  delivered  to  him  the  gohlen  crown  and  the  imperial 
insignia,  and  surrendered  to  him  the  sovereignty  of  Rome,  of  Italy, 
and  of  the  entire  West.  This  audacious  forgery,'  one  of  the  most 
eclebratcd  in  histor.',  must  have  been  conceived  with  the  object 
of  assuring  to  the  papacy  the  temporal  power  that  it  hekl  as  the 
patrimony  of  Saint  Peter,  and  at  the  same  time  of  justifying  its 
claims  to  suzerainty  over  the  princes  of  the  West.  The  temporal 
power  did  not  need  to  rely  upon  this  title,  for  it  was  estahlishc-d  in 
as  regular  and  as  legitimate  a  way  as  that  of  most  of  the  sovereigns 
of  that  time.  The  impotent  Greek  Empire  no  longer  defended 
Rome,  which  was  independent  in  fact.  The  pupes,  äpirituat 
chiefs  and  large  proprietors,  were  obliged  to  act  as  political  cliiefs, 
V>  rcpcI  invasions  and  to  protect,  feed,  and  govern  the  City; 
tlieir  authority  was  accepted  by  the  Ilomans  and  lacked  only 
ofTicial  recognition. 

§  75.    The  RseBtabUshmvnt  of    tb«    Wvstem  Empire  ^  was  the 
crowning  achievement  of  tiiis  policy.    Charlemagne  had  reunited 


bvxanl.  V«nnatun«."  tS88;    H.  Cobn.  "Di«  Stellung  d.  byraot.  SL&tt- 
Lftltt-r."  1889. 

'  .\mong  the  pacts  between  the  CaroliDeiaDs  and  the  Holy  See.  the 
only  on«  availaMo  Tor  u»  i«  that  of  817  belwwn  Jjniin  the  Debonair 
and  Popo  Paseal,  and  evvo  il  is  an  altered  copy.  "  Capii.  rvu.  tYaucorum." 
I.  352.  BiblioKraphy  in  Itrunner.  II.  S.1.  Tht'  promts»  of  Popin  at  Kiervy 
is  found  in  K'aiYi.  Ill,  8i*,  l>ijt  we>  b&ve  not  tlio  tn't  of  donation  itaelf, 
Deätber  that  of  Ch&rl«<Riaf;Do.  Siekei.  "PrivÜtx-  OtU>  I.  fUr  d.  ROm.. 
Kirche,"  18S3,  eatabltithod  the  authenticity  of  tho  privilege  of  Otho..     ' 

•  This  forffory  wax  probably  madu  at-  Homu,  iwrOPOtnn  to  ntrunnrr, 
between  813  and  816,  m  ordor  tu  justify  tht>  »L-voEid  corouatJon  ht  Ix>uia 
the  Debonair  in  816.  Popp  Stephen  pretended  to  give  him  tH«  crown 
thai  t'onntantin*?  h»d  jtiven  to  ropy  Sylvester.  Brunnrr  and  Zrumrr, 
"Die  Constaulin,  Snlnnkuncsurkundo."  1888;  Brunner,  "D.  Rechl«.." 
n.  00.  (/.  Vioiiet,  I.  2(17  (.bihUog.)  Other  dat««  Btiggcsted  are-.  75(t-755, 
778,  MO-Hai. 

*J.  Brt/ct.  "The  Holy  Roman  Empire" :  fftw^uri.  "L'empire  byzaa- 
linet  lamononühic)  fraoque."  1868;  "De  translataaOriDcisapud  Franks 
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under  his  domiiiiuti  nearly  all  tlic  provliK-es  of  the  uld  Einpirej 
he  mgiietl  over  itume  and  was  enj|)erur  in  Tact ;  il  wh»  natura 
that  tile  title  tliat  tlie  Ruman  Ca'sars  had  hurnt-  should  have  been 
bestowed  u{>uii  hiui  and  that  Oic  corunation  »Iiuul<l  have  taki'n 
place  at  Rome  where  tlie  "  imperial  idea  "  was  more  alive  tliau 
elsewhere.  The  disputes  between  Uie  Utiman  aristocracy  andH 
p(ipe  Leo  III  t(H»k  Charlemagne  to  Rome  in  tlie  year  800.  O^^ 
Christmas  Day  he  went  to  the  basilica  of  Saint  Peter  and  as  he 
knelt  before  the  altar  to  pray  Leo  III  placed  the  crown  on  bis  head. 
The  crowd  of  I{umans  present  crie«i  out :  "  Tu  Chariea  Augustus, 
crowned  by  God,  (treat  and  pacific  emperor  of  the  Romans,  life 
and  victory  !  "  These  were  the  forms  that  had  been  observed 
at  Constantinople  for  tlie  creation  of  etuperors.  The  pope  next 
prostrated  himself  ("  adoratio  ")  before  the  emperor  as  the  Byzan- 
tine ceremonial  prescribed.  Was  this  a  coup  contrived  by  Leo  III 
unexpected  by  Charles,'  or  was  it  a  scene  arran^  in  advance 
between  tlie  two  principal  actors?     It  is  impossible  to  say. 

§  75.  Cons«qu«Qc«t.  —  The  great  event  of  tlie  year  800  wa-i 
surrounded  with  ambiguities.  It  gave  rise  to  controversies  and 
conflicts  concerning  the  origin  of  the  Empire,  its  relations  with 
the  papacy  and  with  the  Eastern  Empire,  to  new  rights  as  over 
again.st  subjects,  etc.  Charlemagne  did  not  believe  that  he  held 
the  Empire  from  the  pope  who  had  crowne<l  him  and  he  himself 
pu.'ised  the  crown  on  to  his  son  without  the  participation  of  the 
Holy  See,  The  Roman  people  ha«l  acclaimed  him,  but  he  did  not 
regard  this  action  as  an  election ;  the  coronation  was  for  him  only 
the  consecration  of  his  possession  of  the  State.  It  is  none  the  less 
true  that  the  iititiative  had  the  appearance  of  coming  from  the 
pope,  and  while  the  latter  only  imitate<l,  perhaps  by  order,  tlie 
patrinrch  of  Constantinople  the  act  appeared  to  Christendom  as 
that  of  a  <lispenser  of  cn)wns.  In  any  case  in  the  middle  of  the 
800  s  the  imperial  dignity  wa.H  regarded  as  having  its  source  in 
the  coiisecnition  and  conmation  by  tlie  pope;*  the  latter  did  n< 
even  feci  under  an  obligation  to  take  the  emperors  from 
Carollngian  house  (Lanit>ert  of  S|x»Ietus). 


imperiaü  dignitat«,"  IS79.  and  "R.  hwl."  t.  2«;    Lavittt,  "R. 

Monde«,''  AprU,  1887.  and  Mav.  188H:    ßni/rt.  "Ann.  de  la  Ft 

lettnw  d«  Lyon."  ISf«.  173:  "Rev.  hiswriqiic.""  1«Ä2.  1S.H4:  ß.  \Vr 
"Die  Be'J^hauRi'n  d.  I^p«LthumJi  u.  Karolinjt.."  ISy2;  aod  Himitf,  "1 
sanr-to  rwm-  iinperio."  184!*. 

'  HinkArii.  "Viu  Karoli."  28. 

*  Louid  t^"^  EMwnair  and    LoDiair  wen*  <;r<«wri«I  at    first  without   tl 
interventton  uf  >bi.'  Cliurch  ;  hut  tbe  poiie-t  procN^eded  to  a  second 
lion.     lo  Ituwia.  the  futar  crowns  hitnwlf. 
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§  77.  üniTArtal  Monarchy  and  Christendoin.  —  In  his  rdationft 
with  tile  cmpcnir  of  the  KhsI  thr  Itonijin  emiHTor  was  in  depend  en  t 
and  on  a  footing  of  equality ;  Charlemagne  callwl  the  Kastern 
empcmr  brother,  anH  tlie  latter  permitted  his  nmha-isadors  to 
address  rharleniiifcne  as  "  Basilens."  It  was  even  prttposcd  to 
rrfstablish  the  nnity  of  the  Kmpire  under  the  two  emperors;  but 
the  sehism  between  the  (ireek  and  Itoman  churches  was  one  of 
the  causes  which  contributes!  to  the  faihirc  nf  this  project.  But 
there  rcmainec!  the  idea  of  universal  monarchy,  of  the  suzerainty 
of  the  Emperor  over  all  kings,  the  Kasteni  Empire  being  a.s  though 
forgotten.  This  idea  was  still  cvpoimded  by  Alcial  as  late  as  the 
1500  s  and  coml>ated  by  I^brct  in  the  1600  s.  "  Western  Europe, 
in  it*i  political  and  religious  unitj',  appeared  as  a  great  Christian 
family  presided  over  by  two  powers,  the  one  spiritual,  the  other 
temporal,"  both  associated  in  the  pursuit  of  the  same  end,  the 
propagation  of  the  faith  and  the  sa!\-ation  of  souls.  The  theo- 
eratie  character  of  die  State  was  accentuated,  the  lioman  Empire 
had  become  the  Holy  Empire  ("  stacratissimum  imperium");' 
the  prince  was  a  peri/  ChriMian  king;  his  essential  role  was  to 
protect  the  (Church,  to  lend  it  his  support  and  to  aid  it  by  force 
to  accomplish  its  mission.  Moreover.  by  virtue  of  his  new  title 
he  gained  In  prestige  though  not  in  real  power ;  his  rights  over 
his  subjects  were  the  same  as  in  tlic  past ;  the  advance  toward 
feudalism  was  not  retardwl  by  a  day. 

§  7S.  Th«  Papacy  and  the  Bmplr».-  —  The  restoration  of  tlw 
Empire  which  iti  one  way  exalted  the  papacy,  [n  another  had  a 
disastrous  effect  upon  it.  The  pontifical  State  formed  a  part  of 
the  Empire  and  was  so  n-garrJed.  Of  the  temporal  i>ower  of  tlic 
popes  there  continued  only  the  rights  enjoyed  by  the  great  churches, 
charters  of  immunity;  but  this  led  to  feudal  autonomy  and  from 
the  middle  of  the  800  s,  the  feebleness  of  the  imperial  power  left 
the  pope  in  possession  of  authority  which  would  have  been  very 
great  had  not  the  Roman  aristocracy'  disputed  it.  ^^le  election 
of  the  pope  was  now  dependent  upon  the  Emperor ;  formerly  the 
newly  elected  pope  adWsed  the  Byzantine  "  patricius  "  ;  now  he 
must  advise  the  empemr  and  take  an  oath  between  the  hands  of 
an  imperial  "  missus  "  who  assun-*!  himself  of  the  regularity  of  the 
election ;  consecration  was  possible  only  after  the  oath  had  been 
taken.    Thus  there  came  about  a  contradictory  state  of  affairs 


■  A  title  that  it  »««ived  fi-oin  tfai'  time  of  K^l^(Ioril^  iiArliiit-0!>sa. 
*  tapHre.  "  L'Buropv  et  le  SaJnt-ai^ge  t.  I'^SpoquB  t'«rolinKioiuie."  IS95. 
ry,  leroux,  "Rev.  Hisloriqup."  1802.  241 :   Rlnndef.  "Fi^il.*ri<-  II."  37. 
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in  which  the  pope  created  the  etnperur  and  the  emperor  created 
the  pope.' 

§  79.  The  UflctlT«  Principla  and  the  Capetians.  —  lii  Gennaiiy 
with  the  title  of  einjierDr  tlie  principle  of  elecliuti  prevailed  over 
that  of  hereditary  rij;lit ;  in  KraiicT.  then.-  was  a  stnigRle  between 
the  two  systems.  In  771  Charleinagiie  excluded  tlie  sun  of  his 
bnitlier  Carloman,  "  eonsensu  omtiiun»."  The  "  divisio  iiii|x>ni  " 
uf  SUti,  eonfinned  by  the  oath  uf  the  j;reat  nobles,  allowed  Üic 
people  to  choose  the  nephew  in  preference  tn  the  unde.  In  that 
of  SI"  it  was  declared  that  if  I>othair  dieil  without  issne  the  [xroplc 
would  chcK)3e  his  successor.  The  woni  people  was  for  fomi's 
sake ;  in  reality  it  was  only  the  nobles  who  were  consulted. 
Thenceforth  the  principles  i>f  heredity  and  election  were  combined. 
After  tlie  deposition  of  Clharles  the  Fat  by  the  diet  of  Tribur  in 
887  the  Western  Franks  chose  as  king  Count  Odo,  son  of  Robert 
the  Strong,  though  he  did  not  belong  to  tlie  CamJingian  family. 
After  him  hLs  brother  Robert,  and  Raoul,  duke  uf  Jlurgimdy,  son- 
in-law  of  Robert,  also  owr<I  their  crowns  to  election.  Finally, 
with  the  accession  of  Hugh  Capet  in  897,  the  d>Tiasty  was  changed. 
This  fact  was  due  to  different  causes:  such  as  the  abasement  of 
the  Carolingians  by  the  rising  feudalism,  the  power  of  the  Ca|)etian 
house,  the  ser\'ices  which  it  had  rendered  in  the  wars  against 
the  Normans,  the  central  situation  of  its  fiefs,  and  the  greater 
independence  which  the  accession  of  a  natinnol  d.NTiasty  as- 
sured to  France.  The  political  ability  of  Hugh  the  Great  and 
Hugh  Capet  did  the  rest.  Coder  the  initiative  of  Adalbeni, 
Bishop  of  Rheims,  an  assembly  held  at  Senlis  supported  the  candi- 
dac>"  of  Hugh  Capet  to  the  tlirone  of  France  over  that  of  a  Can>- 
lingian  prince,  Charles,  duke  of  Lower  L4)rraine.  The  throne  is 
not  reached  by  hereditary-  right.  AdoJbero  declared,  but  only  he 
should  be  placetl  upon  it  who  is  distinguishe«)  not  only  by  nobility 
of  birth  but  by  wisdom ;  and  he  endeavored  to  prove  that  Charles 
was  unworthy  Ut  wear  the  eromi.* 


'  As  cariy  ax  774  Cbarlcmo^n»!  cxwIimI  oaths  at  Rome  aad  in  tbo  Exarcb- 
ato  in  hiti  quality  as  patrir:ius.  Le-a  III  inffHTned  him  of  his  eWtloD 
and  promiw-d  hira  ßdclily  (795)  by  giving  bim  Ibe  key  to  tbf  tomb  of 
8l.  Pi'tcr  and  ihc  utandard  of  thr  City  of  Romp.  R/>man  coasüttition 
of  Lulhair  iii  824,  "Capitularia  rc^m'Franmrum,"  I,  'd'Z^.  Th.  Siekel, 
"PrivU.  Otto,"  1883;  M.O.H..  3.S,,  III.  722;  Einhardi.  "Ann."  827; 
BajHt,  "R.  Htrtoriquo."  34.  40. 

*  KlaetaMn,  "Ia  lulto  des  Robertiena  et  dea  Carolingiraa."  1877.  (In 
Owman);  F.  Lot.  "Lee  demiers  Caroliojri^'ns."  1891.  Coßpwniwr  the 
tiUt<  of  "Dux  Pranconim"  of  Hiiph  the  On-at,  and  fonoMTiiiKr  thf  "rVan- 
cia,"  cf,  Viollil,  I,  24r,.  xnd  the  autliom  '-itvd.  It  wa«  al«i>  olaitiitKl  that 
the  crown  wa«  elective  in  the  oollaleral  Itno.     Richer  4,  U.  and  foUowioff. 
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Topic  2.  The  Nation 

^  80.  The  Nation.  Popiilar  Auemblies.  Th«  Much  En- 
eampm«nts  ("  Champs  de  Uars  ").  and  th«  May  Encan^iinent» 
("  Champs  de  Mai  ').*  —  In  the  Germania  of  Tacitus  the  |>eoj)le 
play«!  the  principal  part  in  the  gavcmment.  The  assenibile* 
through  which  the  sovereign  power  was  exercised  doubtless  never 
ceased  to  be  held.  They  arc  a)tude<)  to  in  the  laws  of  the  Bar- 
barians after  the  invasions.  The  edict  of  Rothair  was  prti- 
tnu]ffate<l  at  Pavia  in  a  national  diet.  The  system  of  representa- 
tion anions  the  Saxons  was  evolved  from  old  usages ;  thus  deputies, 
to  t}ie  number  of  twelve  for  each  "  pagus."  assembled  every  year 
at  Marklo  in  the  center  of  Saxony  to  deliberate  on  affairs  of  com- 
mon interest.-  Among  the  Franks  a  similar  tradition  likewise 
persisted  ;  thus  it  was  in  a  general  assembly  of  the  Uipuarians 
that  CloWs  wa.'i  chosen  king.  The  "  Mallus,"  held  by  the  cen- 
turion according  to  the  Salic  Law,  was  a  local  popular  assembly. 
However,  after  their  establishment  there  wer<'  no  regularly  or- 
ganized assemblies  of  the  whole  people;  for  it  would  have  been 
impossible  for  them  to  come  from  all  parts  of  Oaul  to  the  place 
where  the  king  resided,  and  his  powers  increas«!  to  such  an  extent 
as  to  absorb  almost  all  those  belonging  to  the  people. 

Gregory'  of  Toura  speaks  of  the  military  assemblies  or  the  great 
Marcii  encampments  ("Champs  de  Mars")  of  Clevis.  To  be 
sure,  these  were  militarj'  reviews,  but  reviews  at  which  the  old 
custom  of  assemblies,  at  the  same  time  military  and  political, 
wa.-*  not  unknown :  the.v  decided  for  peace  or  for  war,  refused  to 
follow  their  king,  or  compelled  him  tu  undertake  au  expedition  of 
which  he  disapproved.'  Without  doubt  tliere  was  a  vast  different« 
between  tliese  revie«-s  and  the  Germanic  assemblies  with  their 
unlimited  powers,  which  met  periodically  and  which  everj'  free 
man  had  Üie  right  to  attend.  The  assembly  of  the  March  en- 
campments never  met  except  when  convoked  by  tJie  king ;  he 
might  take  advantage  of  it  to  consult  tlie  people,  but  it  docs  not 
appear  that  it  was  generally  done.  His  faithful  followers  attended 
by  his  orrler,  it  being  a  duty  which  tliey  fulfilled  rather  than  a 

'  n'oi/i,  "Forwhung*-!!."  13.  489;  Prou,  "Hinomar"  p.  71 ;  W.Sidr,:l, 
"Mitlh.  <1.  Iiuft.  f.  oosl.  Geswhichts  f.."  IHSÄ.  220:  1888.  295:  PremH, 
"Beitr.  z.  Gc^ch.  d.  Kriegvorfasmin]?,"  1887;  ViolUt,  1.  109;  Brunntr, 
II.  125.  »  m!h.G.,  8.S..  1,  3Ö1- 

»  Grtgorj,  of  Tour»,  2.  18.  27.  28.  31.  37.  -1.  II.  H.  24.  3.  7  and  11.  M, 
H.O..  8.S..  I,  192.  Thierry  and  hia  infHraion  in  AiiverpnH.  Clmhair  II, 
and  hw  war  afrKJiiKt  the  8axoa».  Tlie««  Tact)«  show  in  their  true  light 
the  "reviewij"  and  " proclamations"  of  tbo  F^ankJsb  kiuES. 
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right  which  they  exerdspd.  Fallen  into  desuetude  in  Neustria,' 
reestablished  by  the  Pipinides  for  the  entire  kingdom  the  assembly 
of  the  Mardi  encampments  became  in  705  the  asäembly  of  the 
May  encampments;  the  meeting  coincided  with  the  opening  of 
the  carapoign,'  but  was  delayed  when  the  cavalr>'  was  numerous, 
since  Pepin  die  Short  wanted  to  wait  until  the  season  was  far 
enough  advauL*«]  for  it  to  live  on  the  country.' 

§81.  AMemblifts  of  th«  NotablM.  CaroUnfim  Courts. — A 
redui-ed  forui  of  the  ancient  jjopular  assemblies,  |)reservwl  in  fonn 
at  least  in  the  "  Cliaoips  de  Mars."  an  imitation  of  the  ecclesiasti- 
cal synods,  and  an  extension  of  the  king's  council,  the  as^scmblics 
of  the  nobler  held  under  the  Meniviiigians  were  partly  all  nf  ihest-. 
In  Atistrasiu  tlicy  coexisted  witli  the  May  encampment  and  were 
often  hardly  di-stinguishol  from  it.  which  explains  the  fact  that 
powerful  kings  in  the  it>m  men  cement  of  their  eiliets  spoke  of  the 
consent  of  the  entin-  jjcople.  Their  aristocratic  character  cor- 
responded with  the  increasing  influence  of  the  men  whose  chief 
ended  by  usurping  the  thnme.  Following  the  example  of  the 
Church  *  Charlemagne  *  established  two  annual  courts  of  pleas  or 
hearings :  the  first  and  most  important  in  the  spring  or  summer 
('*  plaeitum  generale")  was  mei^cfl  with  the  May  eneampment ; 
the  ^ei-ond,  in  the  auttunn,  was  for  matters  of  urgency  and  the 


*  Edict  of  Cbilperio,  573-75.  Decree  of  Childcbert  II.  590;  M.O.H.. 
S.S..  I.  330. 

*  The  bishops  wen«  Bomotimcs  ootiHtitutod  into  a  council  by  tbe  tfdo  of 
tbe  political  uuwimbly  in  which  Lhey  took  part. 

*M.G.H.,  S.S..  16.  405.  Tlicrii  wuh  t\a  lunevr  an  usst'inbty  uf  tb* 
"Cbamiw  dc  Mai"  after  Louts  the  Drlwimir.  -«y-i  ffrunni-r,  IT.  12Ö. 
From  that  tini«  tlK>ro  w«s  >  complet«  sepamtiuu  b^twoun  ihv  army  and 
ibo  political  sMombly. 

'The  Synod.  Venu.  c.  4  ("Cap."  I.  24).  in  7SS  prMcribed  the  holding 
of  two  councibi  |m<t  y««r. 

*  It  ban  Im>4-u  i-buiucKl  that  fai>  had  rvslorud  to  thv  nation  ttM  inipr«> 
Roriptihlr  Hght.i ;  thi;«  would  have  made  him  lh<^  tval  creator  of  the  States- 
Ornrrai.  Thiü  wan  the  hiirniiiK  qiH>nt)o[i  iif  the  1700«.  The  third  Mtat* 
waatltQu  like  a  "parvviiu"  wh(>^t.'arvht>ti  for  hix  ancoston.  It  ws«  claimed 
that  Ibe  third  t^iatv  had  lw*n  dwnoiled  of  it-s  libprtles:  Ihose  who  have 
writCea  about  it  a^rt^  Ihnt  tho  "rtuimp«  de  Mai"  waa  modeled  on  tbo 

S-pe  of  the  Kiieliiih  Parliament  with  iho  tliree  order»  of  Stat«,  nobility. 
itrgy,  nommon.'!.  Oharlemoenr,  myn  Afabtj/,  taUffht  the  French  to  obey 
Iheir  laws  by  niakinK  th&ni  thotr  own  Iffputator».  nVre  tbe  people  repre- 
Hented  in  theM>  assemblies?  A  capitulary  of  K20  e.  2  {[.  295)  seems  to 
indt«'ate  that  thoy  wptp.  The  fount  broughl  to  thi»  assemmy  twelve 
"6che%Ttt«"  (aldemicin)  from  «w-h  «iistrii-t.  and  in  dffaull  of  these,  twelve 
of  tbe  "twtter  men"*  ("moliorea  bomme:i").  These  "boni  hummes" 
wun-  thoiudefs  -whom  tbo  rotmt  led  tn  lh*>  plca-i  held  hy  the  "  mistii  domi- 
nici,"  The  Capitular>'  of  820  did  not  deal  with  tbe  "Champs  df  Mai." 
If  the  people  were  representod.  it  wa.'>  pun^ly  loval  representatioD,  and  it 
fa  difficult  to  see  in  thiM  duty,  aiwepled  reluctantly  by  those  on  whom  il 
wai  impoaed,  anyttiing  whirn  recalls  our  puMic  lihBrbtM,     Afu^o-  2.  34. 
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prepamtion  of  others.  To  the  Rrst  he  xiininionrH  the  prin- 
cipal functionaries,  the  higher  clergj'  ami  the  great  landowners 
("  potentes  ").  All  the  nobles  assembled,  says  Hiiiemar  in  his 
"  de  Ordine  palatü,"  the  more  important  to  deliberate  and  render 
«lecisions,  the  lesser  to  give  their  assent.  The  king  received  the 
annual  presents  from  them  and  the  great  aft'airs  of  the  kingdom 
were  discussed.'  The  assembly  was  especially  political  and  miH- 
Up.'  in  chiinicter;  it  was  at  the  same  time  a  high  court  of  justice 
summoned  to  pronounce  judgment  in  exceptional  cases  by  sup- 
plementing in  a  way  the  king's  court  in  cases  of  l^-majestS  and 
in  cases  involving  high  personages  or  grave  political  interests.' 
Oid  it  have  authority  of  a  legislative  character?  Yes.  if  we  take 
into  account  the  more  and  more  marked  preponderance  of  the 
aristocracy.  Louis  the  Ocboiiair  aKree<l  to  do  luilliing  without 
the  advice  of  the  council  of  the  Greut  Nobles.'  I'nder  Charles 
the  Bald  the  edict  of  Pistoa  and  the  Capitulary  of  Qiiiersy  were 
«lialogiifs  between  the  printv  who  pn)|H)sed  and  the  "  otmvcntus  " 
which  approved  or  disapprovi-d.  It  was  deseribe<l  as  *'  an  ex- 
ehangc  of  iliplomatie  c<inimunicatinns  between  two  powers." 
Ix?t  a  favorable  neeasion  arise  and  these  a.s.spmblies  will  make 
and  unmake  kings;  one  of  them  will  elevate  Hugh  Capet  to  the 
throne  in  9S7. 

§  82.  The  LegisIatiTA  Power  of  the  King  wa.4  limited  both  in 
law  and  in  fact.  (A)  Popular  law  ("  \'nlksrwht  "),  and  national 
iTistom  he  could  alter  only  in  exceptional  eases  and  with  the  con- 
sent of  the  pc<iple ;  aceording  to  the  formula  of  tlir  Kdict  of 
Fixtoia,  Sft-I,  c.  ß :  "  lex  fit  consensu  populi  ac  constitutione  regis  " ; 
the  king  must  content  himself  moreover  with  consulting  tlie  diets 
or  general  courts.*    (B)  The  ('apiiuhries,  which,  in  contradistino- 

'  Fvaiei  de  Couian^x  held  that  lht>  king  commiuid«)!  and  tbnt  th«  s«- 
mnUy  wu  »ummuut<d  ouly  in  urd(*r  tlsul  bis  will  »uuld  hv  made  kaowa 
to  it,  "La  Monarchic  fraiiquo,"  p.  63. 

'  BmnhildH  na.«  »«  jud^ixl.  Under  Cbnrlwi  Martt>],  mn  lufnenibly 
pronounced  judgment  uu  Ibv  qui«tiuu  of  a  Uutputt-d  t^uucessiotl  lR>twiwu 
m  dake  and  hi»  nistet».  Cf.  also  the  judgniont  of  Ta8»iltuD  in  788,  of  Pt^pin 
in  792,  of  Judith,  wift>  ntU)»i*  the  Dehunair  in  831. 

»M.U.H..  S.8.  II.  555.  "Capit."  t.  II.  p.  1(30. 

•Thp  Sah'n  [jftw  oontpniplatod  thai  suinnionses  to  appear  in  court 
vhould  \ie  riiurlc  »(  tht-  domii-ile  uf  tlu'  iwrNoti  whuw  prt-s^'iH'i*  waa  dvrirad. 
The  Uiiiabiianti'  ot  rveiunn  piUaeod  by  iho  Xormann-  iiu  [urtf^r  having  a 
domifile  poiild  not  h*>  .tummonod:  the  pro«idur*  of  Ibo  SaDo  Lnw  had, 
lh«T<^ore,  to  b*i  itiodilltid.  ll  wa«  for  this  pur|KMv  ihat  tht*  furmula  of  the 
KdieL  of  Pi.ftoMt  vtm  inlroduciKl.  Thr  Caiiilulsry  of  »OA.  e.  10  (I,  114) 
and  the  prnamhtp  of  tlip  Capitulary-  of  80a  ( I,  1 1 1 )  relate  only  to  the  publi- 
•  ation  of  Hit.  la«».  .Sw/iffi-r,  "Kapitul.."  p.  40;  Viothl.  I,  281  ;  "CaiM- 
ttilari  nvum  Fraiieorum,"  1.  201.  p.  10;  LiuJp.  118;  Bonnaire  dr.  Pron- 
riib, "PouvoirlOgi-tlatif  souaCharlomagno."  ISOO  :  "Fu-ttoldcCoulaogt-«,'* 
■'  R.  bUtohquf."  HI.  22.     c).  Cod.  Juat-,  1.  14.  8. 
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tion  to  the  "  leges,"  were  acts  of  public  authority  ("  Amtsrecht  "). 
formed,  like  tlie  latter,  geaeral  and  pcraiarient  laws;  in  priuciple 
they  etimnate*!  fn»»!  tlic  king  alone ;  nevertlieless,  the  most  impor- 
tant measures  were  submitted  to  the  same  popular  Consultations. 


Topic  3-    The  Centilil  Administb.\tion 

§  83.  The  Court  ('*  aula,"  "  pnlatium,"  and  much  later,  the 
"  Curia  regis  ")  was  a  Barljarian  wpy  nf  the  B^-zantine  aaereil 
palatT  and  s«'rv«t  both  as  tlie  n-sidonce  of  the  prince  an»!  the  seat 
of  the  central  a<l ministration.  It  in  well  known  that  the  Prankish 
kini;?4  had  no  fix«!  residence  nor  capital ;  thoy  went  from  one 
palace  t<">  another  accompanied  by  a  household  which  included 
the  following:  1st,  the  "  antrustionat,"  a  militarj*  b<wly  which 
doubtless  had  its  origin  in  the  Germanic  "oomitatus";  and 
2d,  the  '*  rainisterium,"  entire  body  of  the  ser\'ants  of  the  prince. 
TTie  chief  of  the  latter  were  at  tlie  same  time  ser\'ants  of  the  State, 
public  functionaries,  sometimes  holding  a  special  office  like  tiiat 
of  the  mayor  of  the  palace,  sometimes  exercising  a  temporar>' 
mis^on  like  that  of  an  Andtassiidor. 

§84.  The  "  AntruBtion*  "  '  (fmm  "trustis,"*  aid,  protection. 
(rf.  "  Trost ")  rornie<i  the  iKHlyguard  of  the  prince  and  were,  in 
the  GOOs  at  least,  imder  the  orders  of  the  mayor  of  the  palace.' 
By  their  name  they  recall  the  "  schola  protectorum  "  or  guard 
of  the  Byzantine  emperors,  but  we  must  recognize  in  them  above 
nil  the  followers  of  the  chiefs  in  ancient  Germany.  One  formula 
shows  them  with  their  hands  In  those  of  the  king  swearing  fidelity 
and  assistance  ("  trustom  et  fidelitatem  ").*  By  this  act  tliey 
promised  a  more  strict  devotion  than  that  which  was  require*!  of 
simple  followers.  Between  them  there  existed  such  a  solidarity 
that  one  "  antrustion  "  could  not  testify  apnin.st  another.  They 
enjoyed  privileges  in  matters  of  judicial  procedure  and  a  "  Wergeld  " 
three  times  the  amount  of  that  of  .simple  freemen.'     Perhaps  in 

'  Dflorhf,  *■!*  tnirtis."  1873.     Bruniuir.  Z.8.a.  1890.  210. 

» "Tnistia"  mnuin  truop,  «eoort,  "Sal."  66.     HoucU  Klo>«*ary  h.  v. 

■Tb«y  are  (»IM  "Mjaotares"  "bcUatores."  Portunat.  7.  4.  Vit» 
Ald*(pindis.  Mabillon.  "AcU"  8.S..  a.  II,  p.  8U7.  "Eph.  *pipr."  V,  12I. 
"HprnM^i,"  24,  221.  Juilinn.  "Di«  protwturibtw  et  duuiwlMnn  AuKiixti," 
ItKU.  "K.  qu.  but.."  61.  490.  and  62.  .546. 

•.Waren//..!.  18.  "Lex  Sal."  42,  JVifi/»..  "Qorm.."  14.  The"anlni9ti- 
onal  *'  WAS  not  h«r«ditwv.  Cf.  the  Ilirtlmenn  or  tbe  NoPK'egiui  kJnff«. 
(VMM.  1. 231) .  Ouards  of  the  Kaffir  chief  i  Poji.  "  Afrik.  JiiriBp.."  I.  IfiS). 

**'Lpx  Rib.,"  U.  1.  ■■Recapit.  Ia-x  Sal."  30.  Korinerly  only  "liUa  * 
and  ilavi^«  <-miU\  be  "  antrustiont'."  "'  Sept.  <>AU8a>."  8,  7.  Antnistion»" 
rwideai  outjtido  the  court.  "Lpx  Salin"  106.  7  (IttiatU).  42, 1.  "Antru»* 
bons"  of  the  queon.  Forlunat,  6,  5.  — "Saliqu«"  41,  5. 
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the  beRinninji  tlu*  Barbarians  alone  coulfl  serve  as  "  Antnistions  '*; 
but  the  Romans  Üioniselvi-s  in  turn  rewived  this  title.  The  Edict 
of  Chilpcric  appears  to  have  confused  them  with  the  "  optiniates  " 
and  made  them  cuimeillors  of  the  kinjr  as  was  altvady  doubtless  the 
caise  with  the  "  Uomaiuis  conviva regLs." '  In  tlie  7(K)s  the  " antrus- 
tions  "  no  longer  existed  ;  the  "  vassi  regis ' '  had  taken  their  place.' 
§  85.  The  Mayor  of  the  Palace  {"  nmjor  domtis  "'),  the  oldest 
of  the  ser\'itors,  the  chiefs  of  the  household  in  the  palace  of  the 
king,*  became,  when  indindual  servants  of  the  king  were  public 
officers,  the  first  of  the  royal  agents  and  the  head  of  the  central 
goveniment.  or  as  we  would  say,  the  prime  minister.  About  the 
year  (100  he  became  the  commander  of  the  "  antrustions,"  that 
istosay,  the  chief  of  "the  Frankish  aristocracy  whose  'antrustions' 
forme«)  a  military'  nucleus."  IVm  power  increased  with  the  royal 
power  because  he  supplemented  the  king  in  many  of  his  functions. 
He  was  the  chief  judge  at  the  royal  courts  and  ultimately  came  to 
preside  over  them  in  the  place  of  the  king.*  During  the  minority 
of  the  king  (and  there  were  numerous  instance^))  he  acted  as  regent. 
From  the  day  that  the  no)>le»  gniiicfJ  his  adherence  in  that  duel 
between  the  royal  power  and  tlie  uristocrae.\'  which  fills  the  history' 
of  the  6rst  dynasty,  the  mayor  of  tlie  palace  became  the  equal,  if 
not  the  superior  of  the  king,  because  he  was  in  alliance  with  the 
"  leudes  "  and  directed  them.'  In  iiVi  Clothair,  establishing 
Wamacfaair  in  Burgundy,  swure  not  to  deprive  him  of  his  ofiioe, 
tlius  creating  an  irnMnuvable  mayor.'  Some  uf  the  mayors  were 
elected  by  the  nobles.  The  mayoralty  finally  passed  into  the 
[wwerftil  fanuly  of  Pepin  of  Heristal  fafter  Tcstry,  in  D87) ;  it  was 
no  longer  a  simple  dignity  deriving  its  power  from  the  persorial 
valor  of  him  who  exercised  it ;  it  was  a  dignity  clotheil  witli  great 
territorial  possessions  and,  like  them,  inherited  ;  the  impoverished 
royal  power  gave  way  before  this  new  dignity  and  tlie  noble»  dis- 
onvereil  ihat  they  had  given  themselves  new  masters  ("  sub- 
reguli"'). 

'  Cod.  Theod..  fl,  13.  1.  Cod.  Jiwt..  12,  t.  1,  '"Nutritii.'*  Grgfory  oj 
Ttfwr«.  9.  36.     » Oapimlary  of  Kiersy.  877.  o,  20.    Cf.  above,  "  Vaniailaeo.'" 

«Older  disMTUtion« :  HerU.  1819:  Zinkritn,  1826;  Schotnf,  1856; 
BonnfU,  1863:   Hermann,  "  Hsut)ni(*ieranit,"  1880. 

*'L»x  Sal."  HeroU.  II.  6.  7.  Thia  was  without  doubt  originallj-  the 
fiomo  penonwc  as  the  soneiu^hal  or  the  d^nn  of  th«"  w^ncAchalH. 

•  .\{amilf..l,  25.  Ev»-ry  part  of  the  kin^om,  KeuHtria,  AuHtraiiiB.  Uur- 
gundv.  had  lu  mayor  of  iht»  p*ilaoe. 

•  '•  Lex  Rib."  88.     Cf.  -liKiTg"  1'  Minst.  o.  4. 

'  Frrdrg    IV.  42.  "Prndpff.  font.,"  7  (UWI.  23  (IIOl. 
'  Th«  otlH'r  »»-«allfld  Barbarian  mooarohies  had  tnvir  mayors  of  Ih« 
l»(JlAt<«  but  the  o>on<?urr«n(*r>  of  rirrttmatanc««  whirh  amone  the  Pranks 
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§  SO.  Tb«  CounU  PftlBtin«.'  —  The  Count  Palatine '  was  the 
auxiliary  uf  ihc  king  in  tlie  administration  uf  justice.  lie  was  tlie 
official  witness  to  acts  executed  in  court  (taking  of  oaths,  judicial 
sentences,  etc.)."  The  oHiclaJ  records  of  judicial  proceedings 
("  placita  ")  were  prepare»!  by  the  royal  chuncellerj"  upon  his 
attestation.s  and  under  his  guarantee.  Under  the  CaroUngians 
he  had  a  re<xird-()fKce  distinct  from  that  of  the  royal  chan«rllery. 
It  is  pmbuble  that  fn>m  earJy  times  he  had  been  charge«!  with 
the  examination  of  cases  brought  before  the  king's  court  and 
with  the  execution  of  the  decisions  which  it  had  rendered,  [icrhaps 
upon  his  motion.  In  any  case,  under  the  scct)iid  dynasty,  the 
king's  court  was  divided,  the  Count  Palatine  holding  u  tribunal 
distinct  from  that  of  the  king.*  Like  the  king  he  exercise«!  equity 
jurisdiction,  though  the  king  reserveil  for  himself  nises  involving 
tlie  notables  and  questions  upon  which  pn.'ce<lents  wen.*  hicking.^ 
The  Count  Palatine  was  tluTcfore.  alxive  all,  a  pnatt  judge,  but 
at  the  same  time  he  was  clmrgcil  with  the  general  management  uf 
secular  alTairs  which,  under  tlie  Merovingians,  had  belonged  to 
the  mayore  of  tlie  Palace.*  He  was  tlms  a  viceroy  in  temporal 
matters,  a.s  the  arcli  dtaplain  wa»  a  vlcen>y  hi  spiritual 
affairs. 

5t  S7.  The  Royal  ChanceUery.'  —  From  the  time  of  the  Merovin- 
gians this  was  place«!  umler  tlie  directiori  of  nrfereiidaries  or  func- 
tionaries charged  (in  the  4(XJs)  with  making  reports  to  the 
emperors  upon  jx-titions  ad«!ressi'd  to  tliem.*  Hoyal  acts  or  instru- 
ments were  drafu-d  under  their  direction  or  ilictation.  by  scril»cs 


gave  to  thMB  mHWflaueh  a  hiirh  pnntmD,  did  not  take  pliu^  sii\'wher« 
dw.     "Bunr."l«C.O.  4.Exlr..'2l.  14;  .WüFrmi*^n,  "Ostfiotb.  Sltid.^T'N. 

cut.    c«_t f '•■....:•....      i:.       1 L     •'    ..      05C  .    iJ_l :J 


Aroh.."  H.  fil4):  Sehupfn-. 
"Oea.  d.  Antrnla..  ■  p.  BB.'». 


Itufiitu/..  polit.  Langob..'    p.  2ö&i  iichmiä. 


'  j4.  ^frni«.  "De  oomilibus  nalatii  (.■ommentatio,"  180;};  Th.  SieM, 
"Anla  rc^utn  Karol.."  I.  3fW:  lirunner.  "Feelg.  f.  Jlofflör."  1873.  Cf. 
abovo.  Cod.  Theod..  6.  16  ("«tmiUa  sa^^ri  palaüi"'j  6,  35  aad  6,  22,  8.  I 
(Count«  of  thv  fonsintory). 

»Or  the  ComiU  Palatini?,  for  there  were  Bt'veral  of  tlwni  ordiaarily. 
Peril.  "Dipl."  23.  7S.  The  king  <Mnädcd  to  tht>ni  all  kind«  of  dutio!!.  for 
fxamplp.  the  cmmmand  of  (in  amiy,  eXr.  Italian  f'ouou  Paldtinv  und«r 
tbt>  NHHind  rofu.  Cf.  Couot*  l^ilatiac  of  tb«  Etupin.'  of  th«  tJme  of  iha 
Othon.  Fü-kfr,  "Porsohungon."  1.  HIS. 

»  Marculf..  1.  37.  38  ;   /'*t(i.   ■  Diplom,"  22.  35.  41.  49.  GO.  78. 

•  ThtreniH,  no.  71  (a.  834)   'HfK.  Farfonue."  Qo.  161.  165  (a.  801). 
^"Capittilaria  d»  just,  roc."  Kl  1-813.  c.  2  (I.  176). 

•  Uincmar,  "De  onl.  Palat.."  19.  21. 

»  Th.  Sirkel.  "Aola  r.  Kftrol.."  I.  72,  213.  bU»..  "Beitr.  i.  Diplom." 
("Wien  8il/.b.."  36.  3ft.  ÄJ) :  f.:  SffUgtr,  "  Erakanatier  u.  Reichskanzler." 
W89;  Dr^nrur.  j  74  ;  Brr^i^lnu.  " l*rkund«nlehre."  1889. 

•  .ilömmaen,  "Osttfoih.  Stud.."  p.  4S!.  Co(]t>  Just..  I,  iSO.  Cataiod.. 
■■Var.-'6.  17. 
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called  "cancellarii,"  "notarit,"  or  "commentarienses."'  The 
referendaries  certified  their  accuracj*  and  authenticity  after  verifica- 
tion, and  sealed  them  with  the  royal  seal,  the  custody  of  which  was 
intrusted  to  one  of  them,  the  "  (feruiiis  anuli  rc^Us."  who  doubt- 
less enjoyed  a  certain  superiority  over  the  others.  The  chancellerj" 
was  reorganized  iinfler  the  CurolinEians.  The  dukes  of  Austra^a, 
like  those  of  the  Alamnnni  and  of  the  Ravarians,  had  ecclesiastics 
as  chancellors  and  when  they  hecamc  kinRs  continued  this  practice. 
The  title  of  referendar  disappeared.  The  chancellery  bad  a  chief, 
"  summus  canccllarius,"  "  arohicflncellarius,"  who  alone  was 
authorized  to  certify  to  the  authenticity  of  royal  acts'  aithou^h 
formerly  each  referendar  had  had  tiiis  right.'  He  soon  became 
an  important  pcrsonape;  at  the  same  timearchchaplain  and  arch- 
chancellor/  he  was  the  head  of  the  ecclesiastical  personnel  of  the 
palace  and  minister  of  worship  and  of  religious  atTairs,  a  sort  of 
viceroy  like  the  Count  Palatine.' 

§  8S.  Th«  Administration  of  th«  Domain*  under  the  Merovin- 
gians was  confided  to  intendants  called  "  domestici,"  some  of 
whom  resided  at  the  court,  others,  who  were  simple  stewards 
placed  under  the  orders  of  the  intendants,  were  to  be  found  on 
the  lands  of  tlie  king.'  Under  the  Later  Empire  the  title  of 
"domestici  '*  was  given  to  chief  clerks  of  various  functionaries, 
to  those  of  the  "  comes  reruni  privatarum  "  or  minister  of  crown 
lands,  and  pmhably  to  those  of  provincial  tax-coliectors  who  were 
\m  suboniinates.^    Under  the  Carolingians  the  higiicr  admiii- 

'  The  "pancellariUB"  wa«  a  sort  of  usher  who  r©f*iveti  thn  pelitmn»  of 
private  individual»  at  the  channel  "t'ancelli"  whiuh  wparated  Iheni  from 
Ibe  "eecrelum"  wwurvod  ftir  the  maeistrale«.  Cod.  Theud..  Ö,  19..  I, 
(Int.). 

*  TbeBTchives  followed  the  king  I«  liis  various  r^sidenrcs,  a  fact  whi«h 
led  to  the  loss  <if  a  lar^e  number  or  imiKirtaiit  il'i^uniftitx. 

*  In  819.  Fridofis  cAUsod  tho  a<^ts  to  he  cortifiod  in  his  name. 

*  Und«r  Louis  the  Oermiui,  856;  "CapellanuB"  from  "capettBi"  c^wof 
Saint  MartiD,  tbe  most  precious  n-Uc  of  the  kiui?.  "Thu  kings  poBBGued 
numerous  ppUc-s:  they  took  thi-in  along  on  thoir  joumoyx  and  it  was  on 
these  relii-s  that  they  (ook  their  outtiü;  it  was  hIsu  on  the  relic.«  carried 
from  iho  ytalmrv  to  t-vory  town  tiial  tliu  sulijwts  of  the  king  swore 
6dwllly  to  Iiim  at  tho  lime  of  his  aewssion."    "  Pron.,"  p.  53. 

*  ifuicmar  c-alls  him  an  "aiiouriiciary,"  from  thu  n&Tiiti  that  wan  kivod 
under  the  Later  Gmpiru  to  the  loiralc8  of  th«  poiKi,  or  of  the  patnikrcut<  at 
Con«taiitinopl0  (sind»  iho  SOOs.  Nov,  VI,  2  and  3), 

*  Rohm,  1. 13,  Ersch  und  Gruhrr.  "  Kncycli..  d.  Witaenaoh.,"  nee  "  Graf." 
" Domwsiicu»  " ;  Fahtheck.  p.  317 ;  l^imprerhl,  "  WirtbsohafUlebeQ,"  1, 719. 
H04;  Brwnner,  §  75  (biblloerftphv). 

».Vorr»//..  1.  3t».  2,  S>:  Frrix,  "DipL,"  no.  29;  Forlunat,  7,  16. 
'"Vita  Amulfl."  c.  7;  Gregors  "/  Toun,  9.  36:  "Vita  Eheü,"  I. 
17 

■  Momm»rn.  "Xeu.  Aroli.."  14.  507  :  Ctutiod.,  "Var."  10,  11.  12.  5,  14. 
Cod.  Just..  I,  42,  1.  &].  3.  4.  9.     Cod.  Thood..  I.  It.  2  (Int.). 
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istration  of  the  crown  lands  belonged  to  the  senesdml  and  the 
cupbearer.' 

§  89.  Th«  F«rBon»I  S«rTic«  ot  th«  King.  —  Tlie  seneschal '  was 
subject  to  tlie  orders  of  the  mayor  of  the  palace  during  the  Mero- 
vingian period,  the  latter  dlgnitarA-  resernng  for  himself  all  pultt- 
ical  prerogatives,  but  leaving  to  the  seneschal  matters  of  a 
domestic  character.  This  was  the  role  which  the  senesclial 
played  under  the  Carolingians,  exercising  a  general  sur\'eillance 
over  the  palace  and  having  charge  of  the  king's  table  ("  dapifer  ").* 

'Die  Treaturvr  or  Cbambtrlaizi,  "  cubicularius  "  under  the  Mero- 
via^ans,  was  custodian  of  the  treasury'  and  received  offerings  made 
to  the  king.*  TTie  Hanhal  became  under  the  Roman  name 
"  comes  stabuli,"  the  high  Cotutabte  or  chief  of  the  royal  stables 
and  other  marshals  were  under  his  orders.'  The  Cupbearar 
("  buticularius,"  •  "  prineeps  pincenarum  ")  alw  had  subor- 
dinates, ■'  scancioncs  "  or  "  pincenisc."  Of  these  four  officers 
the  first  two  (seneschal  and  treasurer)  became  the  most  important ; 
they  were  to  be  found  in  every  great  household  because  ever>*  such 
establishment  consisted  of  four  parts :  the  treasury',  the  table,  the 
«cllar,  and  the  stables.  These  offices  appear  to  have  been  of  Ger- 
manic orip'n,  but  the  mixture  of  names  attests  Homnn  inöuence.' 

§  90.  The  Council  of  tb«  Kln<  did  not  exist  under  the  Mero- 
vingians, though  the  king  consulted  the  principal  officers  of  the 
court,  and  the  dignitaries  of  the  kingdom.'  To  those  who  en- 
joyed his  coofidence  was  given  the  Iloman  title  "  consiliarius."  ' 
Under  the  second  dynasty  there  was  a  beginning  of  organization.'*' 

t  "CapeUoDus  do  viUU."  q.  16,  I.  84.  Hincmar.  "De  onl.  palat.."  23. 
In  the  province«,  the  iotondant«  (cKitntniHSionere?)  were  oallod  "acxon»," 
"juciifM."  "fts»i,"  " pracuratores,"  "villioi,"  (ef.  the  Lombard  "(ta*- 
Laldio").  Every  "fUcuB," or  colleotioQ of  property,  wa« divided  in  "min- 
itterJa,'  at  th«  head  of  whirh  wem  thf^  mayorH.  "maioras,"  sulinrdi nates 
of  th«  "actor."  Airionn  the>iw>  •nibordinatc«  ["miaii)t«riaJea'*J  were  tha 
"defjani,"  ohant«d  with  euardiiiff  a  «roup  of  manges,  "dec^alli»." 

'  "Alam.  Ijiw."  74:  *'S«neMca]<!U9,  sins  artdc."  old  Berritor. 

»Inferior  personnel:    "infertor^."  "pistores,"  "noqui"  (cook). 

*  Hincmnr.  "De  ord.  Palalin«."  17.  Inferior  offit««»-»:  "cubioularii/* 
"oubiculium,"  private  npartment.  The  nhaniberiaiD  was  uodar  tbo 
orders  of  the  queen,  or  mistrfias  of  the  house. 

*  "Capitutaria  reEUra  Prancorum."  801-^13.  c,  10.  I,  171.  "Maris- 
calmis."    * maiu."  horse :   "aralr,"  servitor. 

•  .\  word  of  the  ('arolingian  period. 

'To  mcnlioa  only  the  subordinatea:  "spatarius"  or  "anoiffer," 
sword  boarer,  "arr<hiater"  and  "medipt,"  nuuterBof  the  tiuumU.  falooaors, 
ninnera.  "manaionarius,"  "oatiarii"  (porters),  "gummua  ostiariua"  (ma»* 
twr  of  ouremonies). 

•  Cf.  the  dutv  of  ginng  eoiiiwel  during  the  fvudal  epoch. 
•"Lex  Burg.."  1  const  .  §4:    !U7.  13. 

"/fincffwr,  "De  ord.  Palatine,"  21,  2Ö.  I'CapituIaria  regum  Fmn- 
«onim."  7(»~»]0.  0.  2.  1.  SOS. 
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Topic  4.  Provlncul  Administiution 

91.  runctlonari«8  ftceording:  to  th«  S&lic  Law.'  —  Under  this 
law  we  are  concerned  with  popular  functionaries,  the  "  thuiiginus  " 
and  the  centurion  ("  centenier  ")  and  with  royal  functionaries, 
the  "  saccbaro  "  and  the  "  f^a{."  The  "  thunginus  "  and  the 
"sacebaro"  soon  disappeared,  hut  the  centurion  and  the  "  graf  " 
were  retained  in  the  definitive  orjianization  of  the  Frankish  Stale. 
The  "  a«c«ba>ro  "  or  "  sauibaron  "  was  an  agent  of  the  kinf;  (since 
he  had  the  right  to  a  triple  "  wer^eld  ")  char({ed  with  tixe  collection 
of  fines,  like  the  Burffundian  "  wittiscalci."  There  were  not  to  be 
more  than  three  "  sacebarones  "  before  the  same  tribunal.  If  it 
is  true  that  the  "  gacebaro  "  was  an  agent  of  the  royal  treasury, 
it  would  lead  us  to  suppose  that  at  the  time  of  the  Salic  Law  the 
ordinary  functionaries  of  the  "  paffus  "  and  of  the  hundred  were 
independent  of  the  king.  The  latter  did  not  yet  have  any  pci^ 
raanent  representatives;  he  sent  temporary  delegates  to  places 
at  which  judicial  assemblies  were  held,  to  demand  his  share  of 
"  compositions  "  and  to  establish  his  rights.  It  was  natural  that 
these  "  missi  '*  should  have  disappeared  when  there  were  no  longer 
popular  officers.'  The  prevailing  opinion  sees  in  the  "  thunginus  " 
the  chief  of  the  hundred  and  dues  not  distinguish  him  from  the 
centurion.  As  it  is  admitted  at  the  same  time  that  tlie  count  did 
not  yet  possess  judicial  [wwcrs,  the  result  is  that  the  Salic  Law 
would  have  known  only  judges  of  hundreils.  Tliis  would  be  an 
organization  different  from  tliat  of  the  Germania  of  Tacitus, 
where  the  "  principes  "  went  on  circuit  holding  their  courts,  and 
from  that  of  the  Frankish  State  where  the  jurisdiction  of  the  count 
extended  over  the  entire  county  an<l  where  he  traveled  from  one 
hundred  to  another  administering  justice.  For  this  reason  it 
has  been  contended  that  the  "thunginus"  was  distinct  from  the 
centunon.  that  his  jurisdiction  extended  over  the  entire  "  pogus  " 
like  that  of  the  count  later,  and  like  that  of  the  "  principes  " 
earlier.  He  was  a  popular  functionary  because  he  did  not  enjoy 
the  right  to  a  triple  "wcrgeld,"  as  did  the  royal  officers.^ 

'  On  this  «uhjoet  where  nearly  everything  iß  q.«ealion«i,  «^.  bihlineraphy 
above,  "Juslioo." 

*  Kocfivl.  "Sainbaru"  iZ.  f.  D.  All.  1889,  33,  13).  EtymoIojO'  ques- 
tioned: "Saco  -  Sftchc,"  causMi,  'V;ompo.tilio"  or  "itaffja,"  '"fißqtions," 
"wK'iu»,"  ^.  "«agio"  Vi*ii«ulh.  "Baro  =  vir."  Tho mtwl  varied  opinion» 
in  n«anl  to  fuDctiou :  iunir^,  j'ikI^oh  of  u[>i)oal.  "aseea."  etc.  Sohm, 
"Reich»,  und  Geriohtsv..'  1.  67,  and  "La  proc^urc  d«  la  Ia-x  fial."  p.  IS2; 
tf. "  Lt'Jt  Bure,,"  49.  4 ;  76,  1.   On  the  subsequent  twtts»,  Hrunnrr,  1 1,  lö^.  23. 

■"Lex  Sidiuk"  44,  1:  4fl.  1.4.6;  00.2:60.1.  KtymolDiric&l  me&ii- 
ingof  "tbunginui":  one  who  holds  the  " thunehinium "  or  "plaoitum"? 
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The  Canturioa  (or  "limine"),  also  a  p(ipular  fimetroimry,  for  the 
same  reason  i>on>  tiie  same  relation  tu  tlie  "tlniii^iniis"  Umt  he 
did  later  ti>  the  count ;  lie  van  intrusted  witii  tiic  administratiim 
of  the  hundred  and  replaced  the  "thunginu»"  in  the  admlnistratiun 
of  justice  hut  only  in  extraordinary  judi<-ial  aäsemlihcs  ("  gebotene 
Dinge  ").' 

Tlie  "Oraflo"*  of  tlie  Salic  Law,  who  was  confounded  with  the 
count,*  was  a  military'  chief,  and  an  cxc<rutive  fimctionari.'  (for 
example  he  seize«!  pro|MTty  by  way  of  distraint,  expelled  foreigners, 
etc.) ;  he  was  not  a  judjte  any  more  than  was  the  count.  But 
from  the  500  s  the  latter  heaune  the  onhnary  judge  in  the  place  of 
the  "  thun]{)nus " ;  he  was  no  longer  distinguished  from  the 
"  gnif  "  and  became  a  siibonlinate  of  the  centurion  ("  cente- 
narius  eoinitis  ")  who  had  beeonie  a  myal  functionaPk'.  In  brief, 
tlie  suppre^ion  of  tlie  popular  element  in  the  administration,  the 
simplification  of  royal  ofliciHtiloni, —  these  sum  up  the  history' 
of  the  changes  in  orgunizaliiui  as  shown  by  tlie  Salic  Ijiw. 

§  9"J.  The  Public  Punetfon,  "  actio,"  "  ofDciuni,"  "  militia," 
was  coiifidwi  to  agents  who  were  desigiiatwl  in  a  general  way  as 
"judices,"  ''adores  pubUci,"  and,  under  tlie  Carol ingians,  as 
"  niinisteriales."  Already  under  the  Empire  tlie  pmviiicial 
goveniors  bore  the  title  of  "judices."  The  MeroWngian  officer, 
altliough  a  representative  of  the  public  authority,  wat>.  in  conse- 
quence of  the  absorption  of  the  State  in  the  person  of  the  king. 
coititidensl  as  a  servant  of  the  Sovereign.     He  was  a  part  of  the 

The  Sali«  Law  »«}*!<  "(htinfpniia  &ut  eentonarius."  U  it  necensAry  to 
underBtand  "aut "  m  a  ili»junc-iivt>  wnsp  ?  This  ib  the  opinion  of  Brunner 
and  this  sav&nt  remarks  that  evrr>-«'hi>rD  whrrp  thrrr  itt  a  qiiralioo  of 
"mallu»  kiintimii«"  ("da"  «'htf  Ding"),  only  "thunginii«"  i«  nipnlioned. 
For  iho  I'Xtraurdiimry  aesi-mblics  ("gt'tiolt-'m'  Diiigf")  that  tb«  fcuiurion 
had  the  right  lo  hold,  it  is  no  mon>  umm).  Th«.-  plural  uited  aim  hy  tlw 
Kalic  L«w  wriuld  \vmti  u»  to  Itoltev«^  iHtil  tbo  "Ihunio'iu*"  and  the  <%ntu- 
riua  went  l«u  dintincl  por»utiaKi>e. 

'  "Hunm-"  (I«t«!r  t*^xl)  is  a  word  which  m  oonneoU-d  with  "hundert." 
" liuad«rt«cbnrt ."  a  hundn-d.  Hain^.,  2,5  (militarv  diitif).  Alam.,3^.  I. 
3  (jad^o)  and  27.  3,     "L.  Rib.,"  50. 

*  DwpuU'd  etymoloffj' :  ptfhaps  from  "nftva."  "numerus,"  ^roup  of 
HoIdi^TH  funatührd  hy  trie  "paicu»,"  the  old  "milkma"  {cj.  "Himne"  and 
"Hunden"). 

*  Tb*i  common  opinion  dow  not  difttinnii!*h  the  count  mid  Ihc  ■'erafio." 
In  Favor  of  a  di!tlin<-ti<in,  lb«'  rullowiim  aiviiiii<-nl»  hd'  k^^'*'"  -  'hi*  .Sajjo 
Law  »peaks  only  of  tbo  "naflo"  and  not  of  tbv  Count  (Salio  Law.  M,  1. 
cfld.  2:  altered  I :  acconiinf;  to  tbc  documents,  the  "irrafin"  vttt 
app«int(«l  afl^r  lli.<  "-unt  O'rrU,.  "Dipl.,"  «i.  "L.  Rib.,"  W).  »y 
admitting  the  conrlu.-^ii^'iK'^it  uf  lhcvH>  anrumenti>  ^  and  the  second,  at 
leaft.  is  dch&iahic  —  "ffratlo"  and  cuunt  are  oonfuwd.  In  the  "capito- 
laria  ■■xirav."  of  the  tulic  l,«w,  Hr*«els.  72,  74,  wti  read:  "judi>x.  hoc 
eat  poniti«  autjrraAo."  It  Udinu-ult  not  to  aüdimilato  ia  IhinrMifflcr  "irnif" 
and  rounl.     Paul  Diaerf,  "  HiBtoire  t-anifob,."  ,V  36. 
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"ministerium"  of  thp  king  and  sfimi'times  a  simple  frw<imaii.' 
Disobedience  to  the  orders  of  the  king  was  punished  us  "Ifesc- 
niajest€,"  the  penalty  being  death,  mutilation,  or  confiscation  of 
property.'  His  tenure  of  office  depended  entirely  on  the  will  of 
the  sovereign ; '  but  tlie  royal  agenta,  more  and  more  powerful, 
tended  to  acquire  a  life  interest  in,  and  even  a  hereditary-  right  to 
their  offices.  The  edict  of  B14.  chiborateil  by  an  assembly  of 
nobles  and  published  by  ("lothair  II.  declare«!  that  henceforth  no 
"judex  "  should  be  sent  frtim  one  region  to  another,  that  is  to 
say,  the  kin^  would  he  hound  to  select  his  representatives  from 
among  the  inhabitants  of  that  i>orlion  of  the  country-  in  which 
they  exercised  their  functions,  so  that  if  tliey  were  guilty  of  ex- 
tortion their  property  could  be  seizcti  by  way  of  rcpanition. 
This  measure,  through  which  the  royul  power  tied  its  own  haiiils, 
served  at  the  same  time  to  strengthen  both  the  local  aristocracy 
u:k1  the  higher  functitmarie^.  The  great  local  pmprietur,  already 
very  powerful,  deriveii  from  his  office  a  new  authority.  The 
edict  perhaps  was  enforccti  only  incoiapletely.  but  it  was  none  the 
less  ver\'  significant.'  We  ne«!  uot  Ije  surpriserl  to  see  that  in  042 
tlie  tlukes  ant]  bishops  uf  Burgundy  extracted  from  tlie  mayor 
of  the  palace,  Flaochae,  a  uiitten  agreement  made  under  uatb, 
that  he  woidd  Ie«ve  to  each  of  them  hi.s  rifliiT  and  dignities  during 
hiH  life.*  .\t  the  beginning  of  tlie  7()()  s  the  mayoralty  of  the  palace 
[and  the  title  of  <liike  had  become  hcre<litar}'.  Tlic  CaroUugianH 
temporarily  repressed  thi.s  tendency  by  meBn.s  of  the  institution 
of  the  "  missi  ilotniniri."  But  the  tendency  quickly  reasserted 
itself  anew  with  increa.sed  strength :  as  most  of  the  funetionorieä 
were  va&sals  of  the  king,  the  office  became  transformed  little  by 
little  into  a  fief;  and  tlie  public  function  was  feudalized  in  order 
that  it  might  gradually  become  the  property  of  its  incumbent. 
It  was  conferred,  in  principle,  for  the  life  of  the  prince  who  gave 


"•Lex  Sal.."  54. 2.  Crf^ruo/ T"»«/.. 6.48.  c/.  "Rib.,"  53. 2.  "Adr«vjJdi 
Mir.  S.  Btm-d.."  o.  18.    M.Q.,  S.S.,  15.  I.  48«. 

I'Tapitulftria  rc^m  F^ancomm."  I.  7.  23.  Sruniwr.  11.  TS,  riiil- 
pcrio,  threatening  to  liavn  t.h*>  »yen  of  di^obediejit  functiKniiri«!*  nliirkcil 
out,  modified  iLe  u.iual  puuiMliinvatä  and  shuwiHl  himael/  ini>n!  nuniaiie 
than  flid  lhf>  Roman  law.  ft'od.  Just.,  HI.  2fi.  fl:  "publi*'«»  viviin  fon- 
«rrrmctur.")  MnrculJ.,  I,  II,  'Tunil.  imp.,"  21.  "CapituloriA  n>guiu 
VnitWTum."  802.  c.  21,  28,  I,  95  and  257.  2.  (Irrgory  of  Totira,  8,  0,  10. 5. 
•■Form.";  MfTkei.hl. 

I  ■  Dunliun  flx«d  in  the 500«.  Roman  precedenU,  ro*«od.."Vftr.,"7,2. 
IOr«Vory  0/ rvNtA,  5.  36.  17 ;  4,42;  7.  15.  Karlowi,  "Roetn.  Reobtv.."  I. 
fiTO.     Metrcul/..  I.  8.  doc«  not  fix  any  term  (600.s). 

*  'TapiluUna  rt^um  Pranporum,"  I,  22.     U  i«  held,  contrary  to  th« 
aeral  l&Dfniajf«  ot  the  text,  that  itio  edict  was  applied  only  to  iubor- 
hnaU-  fiinotionftriM.     C/.  "Vila  Leodogarii,"  c.  4.        *  FritUiifairr,  4.  89. 

89 


8931 


HISTORT  OF    FRENCH    PUBLIC  LAW 


ICbap.  U 


il,  and  for  that  of  tlie  fuiiclionan,*  wlio  received  it ;  but  in  fact 
heredity '  was  introduced  ami  became  the  custoinarj'  rule. 
How  wa:i  it  possible  tij  dispossess  a  count  or  his  son  without 
losing  the  supi^ort  of  a  powerful  family?  The  prince  would  not 
have  dared  do  such  a  thing  even  if  he  had  wished.  The  famous 
capitulary  of  Kicrsy-suf^Oisc,  in  877,  protuulgatixl  during  the 
reign  of  Charles  the  ßald,  assumed  that  the  office  of  count  passed 
onhnarily  from  fatlier  to  son. 

§9^1.  The  "  P»«m  "  or  Count;.'  —  The  Roman  Province  no 
longer  existed  ;  the  territory  wa^  divided  into  counties  which 
correspctnded  to  the  Itonian  "  civitas  "  with  this  dilTcrence,  tliat 
they  were  mudi  more  numerous.  ]mi>erial  Gaul  included  about 
121)  "  civitates,"  in  the  900  s  the  CarolingJan  counties  numbered 
about  tliree  Imndred.  Tlie  Uarbariaas  were  as  powerless  to 
govern  vast  territories  as  they  were  to  establish  great  States. 
The  county  was  first  called  "pagus"  (country.  Gcrmaa  "Gau"') 
later  '*  comitatus,"  a  term  which  originally  meant  the  territorial 
area  of  a  count.  Sometimes  several  counties  were  united  under 
the  authority  of  a  militarx'  chief  in  such  a  manner  as  to  form  a 
dudiy,  but  the  duchj  had  no  regular  boundary,  nor  was  the  terri- 
tory entirely  divided  into  duchies. 

§  94.  The  Count.*  —  At  the  head  of  each  town  or  "  pagus  " 
was  a  count  ap|H)iiited  by  the  king.  From  ilie  41K>s  one  finils 
In  tlie  Roman  Empire  military  ctiunts  citabllshwl  in  some  towns.* 
Thus  the  Meroxinpians  had  only  to  develop  a  practirt-  already  in 
existcniv.  llut  ditTcring  from  the  Roman  count,  the  Merovingian 
count  united  in  himself  both  civil  and  military'  powers  and  excr» 


)  MeicheÜKek.  "HiiiU)in>  PriiiD);.."  u.  300.  m.  814. 

*  GulrarH.  "  KKsai  (tur  le  ii>'8tcm  des  divisions  t«rrilorialos  de  la  Gaule," 
1837;    lAyngnan.  "<i*«0({.  <if  tft  fiftuli'  at]  Vt"  «iiVln."    187S;    "Ktutlt.'i  xiir 
K-»  (Niei  do  la  Uaulo"  ("UiM.  Ecoiu  bautvjt  Etudi-s."  2d  aad  lltli  Tomü- 
culi'S) ;  Jncohs.  "Gmg.av  (Jrc^irc  do  Tours."  1862;  Sfw/^,  "LeSud-Oiw«t| 
<ir  la  (laiilv  franquo,"  IWM. 

■By  tbo  8Jdo  of  th<.<  olTlciiiJ  "paiCUM"  adnitnistcred  by  a  oount.  tho 
rxiAlvtrire  of  other  diviRionx  also  called  "po^"  (for  oxamplo  tb«  Ar- 
deniK-N),  WAJ*  somclimixi  iiiainlaittt>d. 

*  A.  Prrnirr,  seo  "(.Imf";  /iVxcA  aod  Grubrr,  "Encyl.  d.  Wiwt.'*; 
ir.  Sickfl.  ■floctl.  gel.  Anz.."  IS88.  440;  CA.  MorUt.  "Or.  EdovcI.."  see 
"Coiilt*'.";    MarculJ.,    I,  8.  *'AI«m.."  41. 

*  Eimeitt,  ■ ' MÄlarure«."  p.  387;  Füllet  dt  CoulanfifM,  "Monarchie," 
p.  ]tt7;  t'i/)«.'/.  ■rnsiii.."  I,  74.  Thp  bi!<hop  of  Toul.  Auitpiciu».  writ«9 
to  a  "'CO»!»)!»  Trfvironim,"  v.  4.'i7;  Siil.  Aftoll..  op.  7.  2,  5.  ravtitioiw  iu 
475  a  "fomcs  fivi(ati.i"  at  Manteill«.  Brunncr,  11.  lÄT  12,  ob«orves 
that  it  in  not  pmvH  that  thpRo  counl.4  had  unilMl  civil  and  military  attri- 
bul4^a.  ftMiiMl.,  :i,  :{4.  4.  12  »hI  4ti.  Mnmmi'rn.  "ü.  Anh.."  14.  4tl9: 
OalroiEoths.  Oq  Ihf  WixiKoth  "pum«*  «nvilalis,"  (j.  "1*.  antiq.,"  31^. 
"Cotnitf»  mitatum"  or  "poeorum"  among  tbo  Uur^ndiatu.  Beth- 
manii-lIfiUtrfg,  IV,  190. 
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ciscH  the  judicial  authority  of  the  "  thunginus  "  of  the  Salic 

The  counts  unlike  Homan  functionaries  reccivcrf  no  salai>', 
but  they  enjoy«!  certain  privileges,  such  as  the  triple  "  wer^M,"  ' 
the  title  of  "  vir  inluster,"  certain  revenues,  a  thiwj  of  all  fines,' 
and  rights  which  were  later  called  "  glte  "  and  "  procuration,"  that 
is  to  say,  hoard  and  hMlging  ami  means  of  transportation  for  them- 
selves and  their  servants  when  they  travele«!  in  tlie  county. 
Did  they  receive  in  addition  a  portion  of  the  revenues  from  the 
ToyaJ  lands  situated  in  the  county?  I'erhaps.  In  any  case, 
under  the  Carolinpians,  certain  of  these  domains  were  assiffned  to 
them  as  benefices.'  Ordinarily  an  endowment  of  lard  was  attached 
to  the  office.  The  powers  of  the  count  were,  in  a  general  way,  the 
Käme  as  those  of  the  king.  He  was  the  king's  representative  in 
the  "  pagus,"  the  commandant  for  all  the  inhabitants  both 
Unman  and  Barbarians,  exercising  his  authority  over  the  entire 
territory  ("pagus"),  with  the  exception  of  two  rc3er\-ation8 
{"  enclaves  ") :  the  royal  domain.s  and  the  "  potestates  "  of  the 
"  immunistes."  He  received  the  oath  of  fidelity  in  the  name  of 
the  king.^  As  mUitan,'  chief  he  convoked  in  the  king's  name  the 
troops  of  the  "  pagus,"  put  himself  at  their  head,  and  led  them 
to  the  royal  host,  where  onlinarily,  they  did  not  cease  to  be  under 
his  onlers.  .\s  financial  agent  he  received  all  tliat  was  due  the 
royal  treasurj*  (taxes  and  fines)  and  transmittal  it  to  the  treasurer 
(except  the  part  that  belonged  to  him  personally}.'  .Vs  judge 
his  jurisdiction  extended  over  the  entire  county ;  he  was  a  com- 
mon law  judge  in  the  sense  that  he  did  not  possess  the  extraor- 
dinary powers  of  the  king  or  of  the  "  missi,"  such  as  tlie  right 
of  equity  jurisrliction,  the  power  to  punish  arhitrarily  or  to  grant 
pardons ;  *  likewise  in  the  sense  that  he  traveled  from  one  hundred 
to  another  to  hold  court.  His  judicial  powers  were  doubled 
on  account  of  his  extensive  priwer  of  police.  He  was  charged  with 
the  maintenance  of  the  public  peace  and  to  this  end  he  could 
issue  a  ban  the  violation  of  which  was  punishable  by  a  fine  of 


'  "L.  Sal.."  54.  1.     "Ril..."  .53.  I.  2.     Cham.  7. 

'"Capltularia  rftpim  ^>an<*l^^lm,"  TOO.  c.  5.  I,  201.     "Capitularia 
Danoa..    811,  c.  2,  I.     "DUUok.  <1.  siuuvArio."  I.  17. 

*  Brunnrr,  I.  303,:):  "C'apiuilaria  miss.."  832.  c.  8.  [I,  64;  "Capilularia 
ngum  Pmnoonim."  8!«.  n.  S,  II.  1 10. 

*Grrgory  o/  Timr».  7,  12.     Starrul/.,  1,40.     "CKpituUria  Kierey,"  873, 
A.  S.  6. 

•  On  the  collection  of  the  "bflrib««,"  ef.  Gregorg  of  Tour».  7,  42,  and 
•^      "Capilularia  r*»[mii  Prani-oruin."  I.  207,  v.  13  and  (811)  I.  16Ö, 

*  "Capitularia  Aix."  801-13.  c.  13.  I.  172.  p.  225. 
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1Ü  sous  among  the  Franks  and  Saxons  and  of  Ü  sous  among  the 
Alamanni ;  sometimes  also  he  exercised  the  king's  ban,  that  is  to 
say,  lie  could  issue  a  command  in  the  name  of  the  king  witli  a 
penalty  of  60  sons,  sometimes  by  virtue  of  special  delegation, 
sometimes  without  delegation  for  the  protection  of  tlie  widow 
and  the  orphan,  to  distrain  real  property,  and  to  arrest  criminals.' 
Tlie  possession  of  so  much  authority  made  the  count  a  sovereign 
and  consequently  txxt  often  a  despot.  .\o  other  personage  iu 
the  county,  except  the  bishop  —  and  sometimes  a  great  privileged 
landowner  —  had  an  authority  or  influence  comparable  to  his. 
He  abuse«^l  his  authority  and  the  extortions  of  which  he  was 
ffuilty  arose  from  two  circumstances :  he  had  obtained  his  office 
by  making  presents  to  the  king  and  he  desired,  therefore,  to 
reimburse  himself  for  the  outlay  ;  he  was  entitled  to  a  portion  of 
the  fines  and  c^onsequently  he  was  interested  in  multiplying  the 
uocaatons  for  colleeting  them.  He  was,  it  is  true,  responsible  to 
the  king,  but  the  king  was  far  away.  The  ('aroiingian  "  missi  " 
for  a  time  made  his  responsibility  effective  but,  as  is  well  known, 
this  institution  soon  fell  into  decarlenre, 

§  95.  SuboMi&fttwi  of  th«  Count  ("  juniores,"  "  ministri  '*)  ' 
were :  1st,  the  "  missi  "  or  "  legati  "  who  were  charged  with  u 
special  mission :  2d,  tlie  vHscounts,  vicnrs,  or  lieutenants,  who 
replaceii  the  count  in  the  exercise  of  all  his  powers;  3d.  the  cen- 
turions or  provosts  ("  viguiers  "),  who  were  charged,  under  the 
count's  direction,  with  the  administration  of  the  humlred  which 
was  a  subdivision  of  the  *' pagus  " ;  4th,  the  "  tribunus,"  an 
officer  who  sometimes  commanded  bodies  of  police  and  in  this 
capacity  was  alliwl  to  the  tribune  of  the  Later  I-'mpire.  placed  at 
the  head  of  a  "  numerus."  and  who  sometimes  collected  taxes 
<for  example  among  the  Alamanni).  In  this  capacity  he  acquired 
somewhat  the  character  of  a  Ix>mbard  "  Schutthciss "  ("  seul- 
dasius  ")  who  was  assimilated  to  the  centurion  after  tlir  Krankish 
conquest:'  5th,  the  "  sagio  "  or  '*  saio  "  in   the  Wisigothic  or 

1  "Capitularia  min.."  802.  c.  K7,  I,  104;  Can.  I.  »Ad.,  803  r.  2.  1.  113: 
0»pilft  pwt,  Saxnn-,  c.  31;  Cap.  Sax.,  o.  3.  4 ;  L.Sax..c.36;  Chamav.,34 
(4  »ous) .  Alum.,  '27,  1  (ban  of  tne  Hnko  12  soua ;  han  of  llip  <-niini.  d  Miuei ; 
Baiuw..  2.  H  »4  2,  13-  8«r.  Niuh..  n.  1.1  (40  sous) ;  "Cnpituluhu  ro^itn 
Franconim."  Aix.  &13,  e.  11 :  thai  the  miunt  ha«  a  prwoa.  tb«  "  vicanut" 
B  ifiblwl- 

I  Bililioeraphv  and  tJKtaila  in  Brunner,  II,  180.  "Capitularia  re^m 
fVftiiconim."  «12.  c.  25.  I.  96.  ...  ....         ... 

>  "SoliuIiliciaH."  thfr  one  who  exaota  what  is  due  ( 'R«nuid  1.  At  the 
b(«inninff  of  ilie  800  ».  thi-  l>i«hop  of  Coire  had  "SchulthoisMii.''  by  virtuo 
of  nis  rhftrnflpr  aa  an  "tmniunist."  This  titl«  »'Ub  preeon-wl  io  SwilMr- 
load  W  tliu  Middle  Ages.     Luilp.,  2ft. 
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Ostrugothic  coutilry,  a  court  bailiff  in  thr  service  of  the  count; 
and  (»til.  tlie  scribe  or  clerk  (wlin  was  rathpr  the  count's  personal 
secretary).'  There  was  little  left  of  the  bureaueme.v  of  the  Later 
Empire,  no  mere  *'  officium  "  with  its  division  of  labor,  its  hier- 
areliy,  its  traditions  and  administrative  experience.  Tlie  house- 
hold service  of  the  counts  had  taken  its  place  by  means  of  an  un- 
fortunate reversion,  for  the  "  officium  "  had  likewise  been  originally 
the  household  :ier\'iee  of  the  Roman  magistrate. 

§  Qa\.  Th»  Viscount  ("  vice  comes  ") '  appeared  in  France  and 
in  Italy  during  the  Camlingian  epoch.'  The  Kdict  of  Pistoa, 
8)14  dcclarcfl  that  every  count  should  have  hi.s  viscount.*  This 
functionar>'  was  a  lieutenant  of  the  count  and  had  the  same 
powers,  the  same  jurisdiction  over  "  causte  majore^i."  and  the  same 
general  authority  over  the  entire  county ;  whereas  the  prnvostj 
"vicarius,"  did  not  exercise  autliority  outside  the  hundred,  nor 
jurisdiction  of  "  majores  causie.*'  There  were  in  the  county  as 
many  provosts  as  Liiere  were  Imndreils,  but  ordinarily,  there  was 
only  a  single  viscount.  Hence  one  neeil  not  be  suiprised  that 
the  title  of  p^>^'ost  was  not  to  l>e  found,  like  tlmt  of  viscinrnt,  in 
the  feudal  hierarchy.  Certain  counts  who  were  set  over  the 
frontier  province»  {"  marca."  "  limes  ")  bore  the  title  of  Marqult 
("comes"  or  "dux  manw,'"  "  marchiu,"  "marchisus"^  in  German, 
"  Mark^jnif."  margraves).  Unlike  the  ordinary  cijunt  tlie  marquis 
already  had.  under  Charieraagne.  several  counties  to  atbuinister.* 

§90.  The  Msrovin^an  Dukes^  were  military  chiefs*  who 
mustered  under  tlieir  onlers  tin-  troops  of  .several  counties;  they 
had,  in  tlie  (MX)  s,  tlie  same  powers  as  the  count  and  the  formula 
of  appfjintmcnt  wa.s  the  same  for  one  as  for  the  other.*  Only  the 
duke  administered  a  more  extensive  territory  ;  he  governed  several 
towns,  and  in  each  of  them  there  was  a  count  who  was  hierarchically 

■  Tho  lav  of  tlio  RipiiariuiR,  50,  S8,  speak»  of  a  xoriho  ofn<>ially  at- 
taob»d  to  the  "mfcllim"  :  "cancellariuft."  "Uapitulariareiguiu  Prmncorum," 
808.  o.  3.  I.  llü.  Baiuo.  805.  o.  4.  I.  121.  üd  tbe  " hooorarium"  due  for 
the  Acta,  same.  SOI-I.  I.  1-45.  It  in  dtfufvult  to  know  to  what  point  those 
mpKiin-»  (KH?rv«d  by  Chftrl(imafl;nfi  were  applied  in  Krftrw*;  it  »eomfl  that 
ui  Iinly  tliL'Y  were  put  into  exwution.  In  the  iJQUa,  the  offlcinj  notaries 
(knd  admini-ttrators  of  oathx  had  a  monnpnSy  of  the  drivwim^  up  of  authcntin 
acU.  "Capitularia  Mant.."  781.  f.  H.  I.  190. 

'  "Vie«  ilominiu,"  "vidaine,"  in  "Sffptimania,"  Thivrmn,  no.  71. 

»  Mühbacher,  no.  171.  a.  77-1. 

•  C.  14,  cf-  "Capitularia  mipim  FVanroniin,"  8S4.  o.  9. 

•  Hifurmar.  "De  ord.  Palat.,"  <•.  30.  •  M.O.H.,  S.S..  3.  ~J0. 

'  btirnhak,  ■'Pormh.,"  XXIII.  167:  ir.  Su^kfl.  "Hiator.  Ä.  n.  f.." 
16,  407,  and  "Ooett.  r«1.  Anx.,"  June  1,  ISSS;  WhiUmann,  "Abad. 
Bay.,"  S.  1. 

•  Gregorv  of  Tonn.  K  30.  12.  0.  7.  J2.  14.  10.  9.  5.  18.  4.  24.  43. 
•MarciAf;  1,8.  "Hib.,"  .W.  1. 
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his  inferior.  How  was  the  Administration  of  the  Huke  conihin«3 
with  that  of  the  founts?  It  is  difficult  to  say.  It  is  probable 
that  there  was  no  count  in  the  "  pogus  "  where  the  duke  resided 
and  that  in  the  otlier  "  pagi  "  aside  from  military  matters  the 
duke  intervened  only  in  cxeeptiontti  i-ases.  In  the  TfXls  the 
remote  provinces  like  Tliurin^u,  Bavaria,  Alamannia,  and  Aqtii- 
tania  had  hen-ditory  dukes  ; '  but  the  Carolinj'iansdethrnned  these 
petty  sovewigns.  The  titU*  of  duke,  however,  eontinued  to  be 
applied  to  commanders  of  the  armed  forces,  or  to  certain  counts. 
Towawi  the  end  of  the  nOO  s  new  dukes  appeared  in  consequence  of 
incessant  wars.  Like  the  dukes  of  Austrasia  the  Krankish 
dukes  ultimately  reaehe<l  the  throne  a.s  kings.  The  "  Patrica" 
(patririan)  was  simply  a  duke  with  a  higher  title  borrowed  from 
the  Homan  hierarchy  {for  example,  in  Uurgunily  and  Provence).' 
§  97.  Th«  HundnHl.  —  During  the  ascendancy-  of  the  second 
race  the  counts  were  divided  into  hundreds  or  provostships 
("  vieariie  ").'  Had  this  not  already  happened  during  the  Mero- 
\ingian  epoch?  The  quei^tiun  is  much  discussed.  According  to 
the  Komani^^t  School,  the  hu  rid  reels  which  were  mentioned  in  the 
texts  of  the  time  *  were  group.s  of  a  huiidre<l  jHTsons  organized  for 
police  purposes  and  who  were  held  resi>onsihle  for  liiefts  com- 
mitted within  their  tcrritor\'.  Their  chief,  the  centurion,  com- 
manded tlie  armed  forces  ("  trustis  ")  furnished  by  the  group  for 
the  purpose  of  pursuing  offenders.  In  the  end,  the  name  "  hun- 
dred "  wa.-*  applied  to  the  territory  inhabite*!  by  the  group  and 
thenceforward  constituted  an  administrative  unit.  This  theor>' 
13  based  on  an  act  whose  meaning  is  obscure  and  whose  date  is 
disputed,  namely,  the  pact  l>etween  Clothair  and  Childebert, 
511-558.'     It  is  more  probable  that  the  hundred,  a  personal  group 


'  FrtHeg.,  4.  .S7;  Prrraud,  "Orifrinoa  dii  premirr  duchft  d'AquitaJne," 
1882;   D.  i'hamurä.  "U.  d.  n.  hintor.."  IJ*K4,  .'.. 

■  In  PruvpncR,  the  subordinate  funclionariM  were  called  "priores." 
Fr.  üaudemi.  c.  IS:  Motnm»en.  "S.  .\r<^h.,"  14,  501. 

» 'Oapitularis,"  81S,  v.  10.  2S3.     "Polypi."  of  hminon,  12.  I.  1,  43. 

*  Pormulas:  "in  \iaigo  iUo  in  cuntena  ilia,"  fnr  example,  F.  Biftum,  20. 
"OondiU."  Normandy  and  Urittany ;  F.  Anrlrf/.,  7H;  r.  Turon,  "Agtr,'* 
"finis."  Burgundy.  "Aicis."  Auvergue.  Rouereno,  Septimania;  ViMtt, 
I.  2iH,  4.  —  "Alain.."  36  (wlio  seema  to  rpgard  thn  hundred  as  an  old 
ioBtituttoD. 

*Cvac&tdue  this  pact.  c.  8  and  Ml.  Cf.  ll'aiVz,  II.  p.402:  Sohm.  p.  211; 
Sekrdder,  Z.S.S..  IV.  m ;  Hrunner.  11.  147.  The  efltahlishment  of  hundreds 
was  here  prcHoribod  and  the  choosinff  of  (^nturionn  aj»  head«  of  fn^ups  for 
ibv  purpvw  ot  pursuing  thieves  and  ihnsie  n>Kpon»ible  fur  thefia  com- 
inittc-d  in  thi-ir  It-rriturj*.  Was  liiis  an  innnvatinn,  or  an  Rrlension  of  an 
institutioDntroadycxistine?  Wiis  it  not  dc^tn-d  to  r  mat**  centurion  a  there 
whvrv  the  Prankish  ureaoizaliuu  of  the  buadredo  did  not  exist  ?  The  docu- 
roenut  throw  no  light  on  this  point.     .\nalogJesare  found  in  the  Swedish  and 
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among  the  ancient  Oemians,  was  transformed  among  tlie  Fninl^s 
into  a  ti-tTit^)nal  division.  As  early  as  tlie  Sulie  Law  it  constituted 
a  judicial  unit.  In  the  following  period,  it  became  generalized 
and  spread  over  tlie  entire  Frankish  kinjjdom.  jwrhaps  in  eunse- 
quence  of  the  pact  of  ("Kithair  and  CliildeWrt. 

§98.  Th«  CsnturLon  or  Provost  {"  Viearius  ").^ — Tliese  two 
functionaries  were  not  distinguished  one  from  the  other,  at  least 
not  under  the  t.'arolingians.'  The  centurion  was  appointed  by 
the  count  with  the  assent  of  the  local  B.H.sembly.'  He  was  a 
lieutenant  of  the  count  witli  military',  financial,  and  judicial 
powers;  he  commanded  tlie  anned  forces  of  the  liuiidred,*  exacted 
the  pajment  of  fines,*  pursued  and  punished  otrenders,*>  and 
admifiistered  inferior  justice.' 

§  Sty.  The  *■  MUil  Domlnid."  *  1st.  Origin.  —  The  Koman 
Empire  had  inaintainet]  legates,  commissioners,  or  ambassadors* 
and  so  had  the  Memvingian  kings  in  their  tum.  They  had  in 
their  "  entourage  "  ("  a  latere  regis  ")  delegates  {"  missi,"  "  lega- 
tarii  ")  whom  they  intrusted  witJi  miaj»ioiis  and  invested  with 
^Kcial  powers ;  thest;  delegates  enjoyed  tlie  privilege  of  triple 
"  wei^eld  " ;  '*  and  tliey  rewiveil  the  "  traetoria  legatariuruin," 
or  diploma  whicli  permittetl  tlicm  to  be  lodged  at  the  expense  uf 
Uie  inhabitants.  Tliose  who  were  sent  abroad  as  atnbassjulors 
went  HS  magicians,  liuldiiig  in  their  hands  a  stalT  coiisivrated  ac- 
cording to  tlie  pagan  rites:"  whoever  lai<l  liaufls  upi>ii  them  in- 

iD  the  English  laws.  CUtMort.  "Inst,  de  l'.\ngl.."  I.  (50.  The  "•mistia" 
included  alt  the  meo  of  the  hundred  quallBed  for  potic-e  i;ervi'_-e  and  who 
owed  it  uudor  penally  of  a  fin«  of  five  sous.  "Electi  i-unlenarii"  dii!  uot 
comproht'tid  meinbi'reof  the  "trust is,"  for  "c4>nlenftrius"  wits  never  undcr- 
"liKjii  in  that  »eime.  Under  (he  name  of  "eenleniiriun,"  tin-  [.Aler  Empire 
hud  a  puli'.'u  uflk'iul  chareeJ  nith  üeizitii;  the  property  uf  debtors  to  lb<* 
treasury,  ."lomewhal  like  the  Lomhard advocate  ^"wuldafius."  "sculKslu«,'* 
"l>eliiihlK-is<H"t  who  wa»  »No  IL  jsiiIki', 

'  U  tMXuus  tbat  iu  the  south  of  Pnuice,  durliin  the  Meroviueiau  eixii^ti. 
thare  were  no  centurions,  but  "\ifarii  comilin,"  lieutenants  of  the  eounty, 
KMueUme«  bat'iiti^  jumdielion  ovwr  the  entire  eounty  ami  «ometiim«  over 
onb'  ft  part  of  it.  Even  uador  the  CaroliuEiaiu.  tbu  title  "vifcuier" 
(provost)  was  lined  rather  than  centurion,  anil  this  term  finally  caino  to 
prvvail  in  all  Franej>. 

»  "Ooue.  Cftbil.."  e.  31.  Manti,  XIV.  9S.     Sohm.  p.  215. 

•"Capitularia  Aix,"  809.  p.  II.  I,  149:  "Capitiilaria  nuss.."  809,  c.  22. 
I.  151.  The  Saxon  "Go^ruf"  uhii-h  curreK ponded  to  the  l-S-auiciith  cea- 
turioo  wae  dented  hy  the  judieial  lu^jtemblv.     Schrödvr,  171. 

«"Capitularift."  808.  c.  3.  I.  137.     IhiH..  811.  e,  2,  3.  I.  IftS. 

» '*  Capitularift,"  801-13,  e.  5.  6.  I.  t7I.     Bd.  Pistoa.  Sft4.  e.  28. 

•  "  CapiluUria."  1,  9ß.  e.  25.  ^  gj,,.  »(»ove  "Justice." 

*  KrauM.  "OfKwh.  d.  Inst.  d.  Missi  dorainioi,"  1890  ("Miith.  d.  In.st. 
f.  owl,  Gewhiehlsfonwhunji."  XI,  ISKi).  Thcttilulfyhe,  "ParaenRsia  ad 
Judiee«."     Cf.  in  gent-rol  th»  "Capiudaria  mtiüsorurn." 

•Cod.  Theod,.  I.  10.7.  "  "Sept.  cau«.,"  8.  6.  7. 

u  Marcu^f..  I.  11.  •■Capilularia,"  819,  c.  29,  I.  291. 
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curred  divine  wrath.  Others  were  commi^sioners  dispatched  into 
the  iiit«rii>r  of  tlu-  country,  for  example,  to  receive  onths  of  fidelity 
to  the  king '  or  to  organize  a  conquered  province  like  those  whom 
Pepin  thr  Short  »ctit  into  Aquitania  in  70S.* 

2d,  Orgaoixfttion  tmdsr  the  CftroUnfluis.  —  Extraordinary 
commissioners  ("  missi  discurrentcs  ")  were  sufficient  in  a  slate 
Uke  tlie  Krankiah  kingdom  under  the  first  d>'nast>-.  Out  of 
these  casual  assignments  given  when  circumstances  requirwl, 
Charlemagne  found  himself  obh'ged  to  make  a  regular  institution, 
in  cotisequence  of  the  vast  extent  of  lus  empire  and  the  increase 
of  his  power.  This  he  did  in  S02  with  a  view  to  rendering  hja  au- 
thority effective  e\'en  in  the  most  remote  pro\'inceÄ.'  The  "  missi  " 
made  annunl  tours,  they  were  sent  throughout  the  whole  empire, 
the  territor>'  of  which  was  divjiied  into  tnsjjection  districts  ("  mis- 
satica,"  "legationes")  with  vari'ing  limits  and  numbers.  They 
recalled  the  Merovingian  "  mhm  "  only  in  one  respect,  namely, 
that  their  powers  ceased  as  soon  as  the  inspection  was  complete. 
Further  progress  would  have  made  permanent  functionaries  of 
them  hierarchically  superior  to  the  counts,  as  the  Roman  vicars 
were  to  the  pro%*inciaI  governor*. 

3d,  Power».  —  The  "  missi  "  went  out,  two  by  two,  one  a 
bishop,  the  other  a  count.  They  held  great  aaaizes  upon  which  the 
counts,  vicars,  centurions,  sherifTs,  bishops,  abbots,  ecclesiastical 
solicitors,  and  vassals  of  the  king  were  obliged  to  attend.*  At 
these  assizes  they  promulgated  the  orders  of  the  king,  received 
oaths  of  fidelity,  addre-ssed  to  the  people  "  adraonitiones," ' 
one  might  say  sermons,  somewhat  like  this ;  "  My  brothers, 
give  alms,  be  hospitable,  receive  strangers  under  your  roof,  ransom 
captives,  avoid  dninkenness.  respect  your  parents,  observe  the 
Sabbath,  fa.st,  attend  mass,  receive  the  sacrament" ;  after  which 
they  performed  their  work  of  inspection  and  administered  justice. 

(A)  Control  of  the  Adminiitration.  («)  Lay  Funrtinnarie*.  — 
The  ("hroniclers  represent  these  as  oppressor»  of  the  poor,  taking 
their  property  from  them  and  rtwiucing  them  to  slavrr>'.*'  Some 
of  them  sold  justice,  others  rendered  their  judgment'^  while  imdcr 
the  influence  of  intoxicants.'    The  *'  missi  "  di.schargcd  the  .sub- 


•  Ortfory  oT  Touri,  H.  Pr.,  7.  32.  «  Marnlf.,  1.  40. 

•  "B.  Cn..  *  V.  48,  p.  29,  "Cspitolaria  refum  KmnRomm,"  I,  91 ;  Bome, 
Ä5a.  [I.  271,  JMstim. 

* /bid..  I.  291.  295,  300.  and  rollomne.    laveBtifistion  of  ä04  on  tbe 
IsCrie.  WaiU.  11.  4ftft. 

•  Rtttiire.  *Torni."  II.  do.  .121-  •  Thffon,  "Vit«  Lud.."  13. 
'  "Capitulaha  r^gum  Franvonim, "  802,  in  f..  I,  1U3. 
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ordinate  functionaries,  vicars,  ceiiturions.  solicitors,  and  "  vi- 
dames  "  and  made  reports  to  the  king  conceniing  the  dukes  and 
«ount».'  Cb)  EceltJti(Ufticx.  The  public  and  private  conduct  nf 
ecclesiastic»  was  alw  subject  to  the  surveillance  of  the  "  missi." 
They  made  sure  tliat  llie  bi<>hop»  aud  priests  lived  lives  in  con- 
formity with  the  canons,  that  they  did  not  keep  packs  of  hounds, 
falcons,  or  pjsliawks,  that  no  women  dwelt  in  their  houses,  and 
that  they  possessed  tlie  books  prescribed  by  the  councils  (good 
editions,  perhaps  from  fear  of  heresy).  Tlicy  also  inspected  tlie 
monasteries  and  pn)perty  of  tlie  church. 

(B)  Direct  Action.  —  In  both  the  general  or  special  courts  which 
the\'  held  at  tlieir  pleasure  they  rendered  justice ;  it  was  as  if  the 
King's  Court  was  transported  into  tlie  pmvinces ;  recourse  was 
had  to  tliem  as  to  the  king  himself,  iit  cases  of  denial  of  justice,  or 
in  cases  which  fell  witiiin  the  jurisdiction  of  tiie  royal  tribunal.' 
Like  the  king  tliey  exercis«!  an  ecjuity  jurisdiction ;  they  were 
charged  to  look  after  the  interests  of  tlie  churclies,  of  widows, 
orphans,  the  poor,  and  the  infirm  ;  they  were  instructed  to  make 
inventories  of  the  royal  domain  and  of  the  bcnefirca  granted  by 
the  king;'  ami  in  case  of  necessity  they  served  as  chiefs  of  the 
army. 

4th,  DACMlaiic«  of  th»  Inatitutaon.  —  The  "  missi  "  were  very 
restraining  ceiiwirs  under  an  energetic  prince,  but  from  the  time 
of  Louis  the  Debonair  the  enfeeblement  of  the  royal  power  had 
its  effect  upon  the  institution  uf  tlie  "  missi. "  The  nobles  managed 
the  choice  «f  tliese  sur\'eülantü,  who  were  chosen  on  tlie  spot. 
One  of  tlie  principal  functionaries  of  the  district  was  charged  witli 
the  inspection  of  the  count's  neighbors;  in  Italy  the  bishops  in- 
spected tiiemsclves.*  From  time  to  time  extraordinary  commis- 
sioners were  cliarge«]  witli  special  missions,  as  under  the  Mero- 
vingians. And  so  the  circle  is  ct>mplete  and  we  have  come  back 
to  tlie  starting  point.  The  institution  disappeared,  but  not  with- 
out leaving  any  traces;  in  the  "  justitiarii  itinerantes  "  of  Xor- 
.jiuindy  and  of  England,  it  is  not  difficult  to  recc^fnizc  the  ancient 
'misai  "  of  the  Cartel  uigians. 

>  md.,  1,  fi]  (779.  o.  21) :   124.  o.  12.  144 :  o.  4.  U,  8.  IS. 

«  Ibid.,  I.  30R.  314 :  Zfumrr.  "Form."  4,  326. 
•  "CapitulAha  do  juslit.  fac.."  I,  177.  JöÜ. 
« :'CapitulariB  ot  »76,"  U.  10». 
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Topic  5.  Military  Organization* 

§  100.  Th«  Arm«d  Forcss.  —  Tlie  Geruianic  S}'stem  of  the 
"lev^  en  masse  *'  in  tiim-  vt  war  took  the  place  of  the  pennanent 
army  of  the  Romans  iiiaintaiucU  by  the  state. 

1st.  The  Ration  in  Anm. — A»  in  primitive  times  every  free  man' 
was  re<|uirwl  tu  perfomi  military  service  and  to  equip  and  support 
Inmseif  at  hi» own  expense.  No «lij<tinction  of  race  was  rectjgnized, 
Romans  &a  well  as  Franks  were  enlisteil.  At  tlie  summons  of  the 
king  ("simmumito,"  "hannito")  the  inhalntiint-s  of  ttie  provinees 
whom  he  had  detiignateil  (»inc«  it  was  ran*  tiiat  tlie  inhabitants 
of  the  entire  kingdom  were  ealled  oul)  betook  tliemselves  to  the 
host  under  penalty  of  a  fine  of  »ixty  noun  for  diM>be«lience  to  the 
"  lieribun  "'  and,  according  to  the  Capitularia.  re<luction  to  slavery 
in  case  of  non-payment  of  the  fine.  Receiving  no  pay  for  their 
services  the  men  who  were  calleit  into  tlie  army  nevertJieless  en- 
joyed certain  privileges,  such  as  the  triple  "  wergeld,"  exemption 
from  all  other  public  duties,  immunity  from  judicial  proi»ecutioa, 
a  share  of  the  booty  and  of  the  royal  largesses.  This  method  of 
recruiting  tlie  army  was  never  abolished  iu  theory  and  was  always 
resorted  to  in  time  of  defensive  wars.  The  Edict  of  Pistoa  in  SÖ4 
laid  doÄTi  the  principle :  "  ad  defensionem  patriae  omnes  sine  nlla 
exceptione  veninnt."  The  "  Icvfc  en  masse  "  was  designated  hy 
the  name  of  "  landwehr  "  ("  lantw^ri  ").* 

2d.  CaroUmrlan  Evlomu.  — The  Merovingian  troops  were 
almost  entirely  comi«>sed  of  f out-soldiers,  but  after  the  wars 
against  the  Saracens  the  cavalr>"  came  to  constitute  the  principal 
branch  of  the  army."  "Miles"  and  "caballarius"  were  synony- 
mous terms.  This  change  of  tactics  reacted  upon  the  methods  of 
recruiting  since  the  equipment  of  a  horseman  was  more  expensive 
than  that  of  a  foot-sutdier.  It  was  hencefortli  necessar>'  to  exempt 
tlie  poor  and  require  iuilitar>"  service  from  the  rich,  especially  from 
landowners,  for  tlie  obvious  reason  that  they  alone  were  capable  of 
rendering  it.  But  who  were  the  rich  during  these  time»?  There 
was  no  definite  standard.    A  capitulary  of  .Stt7  declared  that  it 

^  Botttarie,  "Inalitulionn  militaini»  do  I«  Fnino«,"  1803:  Brunnrr, 
9  87;  Baldamus,  " Das  Hcerwown  u.  d.  spat.  KarulinK.."  1S70:  VioUet, 
I.  436.  — See  partirularly  the  "Capitulana"  oT  807.  808.  &Dd  829  (I, 
134,  137;  U,7r^ 

■  CoDOonuni;  tbe  free  men  and  the  non-frw  c/.  BrvH/trr,  11.  213. 

*  This  word  u  anpli«!  to  hoth  the  »umTnonii  and  tbe  line.  "  Lex  Rih.,'* 
65;  "Capitularia  lie  exerc.  |iroin.,"c.  3;  Hll.c.  I  and  9. 

*  "Capitularia  resuni  FVaDoonira,"  847,  c.  TiO,  it,  p.  71. 

*  It  waa  bcflauseor  thix  that  in  TUR  P^pin  the  Short  changed  the  "Champs 
de  Mare"  to  the  "Chatnp«  de  Mai." 
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was  those  who  possesseJ  four  or  even  three  "  manses."  Small 
lundoniiers  wlio  possessed  only  a  half,  one,  or  two  "  tnansi's  " 
were  grouped  together  iu  such  a  way  as  to  make  up  the  mininiimi 
requirement  and  one  of  them  equipped  himself  for  tlie  campaign 
at  tlie  expense  of  the  others.  The  possesaion  of  perwmal  pnijM;rty 
worth  600  sous  was  officially  regarded  as  the  equivalent  of  three 
:or  four  '*  manses  " ;  tliose  who  possessed  only  l(*ü  sous'  worth  of 
?rsonalty  were  grouped  together  by  sixes  for  the  purpose  of 
furnishing  a  soKiier.  Simple  free  men  were  able  to  obtain  exemp- 
tions from  military  service  by  reason  of  their  jioverty,  but  in  many 
instances  Üie  exemption  was  more  apparent  than  real,  since  most 
of  them  were  vansals  of  some  lonl  and  were  obliged  to  render  mili- 
tary' scr\'ice  to  him  ;  tJivy  were  his  private  soldiers  and  tlie  Ijene- 
fices  which  they  received  put  tliern  in  u  condition  to  serve  in 
the  royal  army,  their  lord  took  tbcm  and  was  responsible  For  them. 
The  bisliops  and  uMmHs,  who  were  at  the  same  time  great  land- 
owners, were  conipelleii  equally  with  (ay  proprietors  to  perform 
miUtar>'  service,  but  clerks  (inferior  clergy)  were  generally  exempt, 
since  the  canons  of  the  church  prohibited  them  from  bearing  arms 
and  from  shedtling  blood. 

3d,  Th«  Army  was  r«u(3&tiE»d.  —  At  the  end  of  the  800  s  the  ro}'al 
anny  was  «»mposeil  of  w-arcely  an.vthing  but  private  troo|)s; 
most  free  men  were  enrolled  under  some  lord.  For  tliuse  who 
held  Iwncficos  from  Üie  king  and  who  joined  the  army  imder  the 
orders  of  the  connts,  military  scnice  was  regarded  as  a  land  tax 
rather  than  a  duty  of  a  subject. 


Topic  6.  Finances* 

§  101.  PljumoeB  amonv  the  Oormans.  — Among  the  Oermans, 
free  men  paid  no  taxes  because  that  was  a  mark  of  servitude; 
but  they  owed  ser\'ice3  to  the  stat«.  The  Roman  Empire,  on 
the  contrary,  had  an  ingenious  system  of  taxation:  a  land  contri- 
bution paid  in  kind  or  in  money  by  the  owner,  a  |>ers«nal  tax  i>aid 
by  non-property  owners,  and  indirect  taxes  imposed  upon  every- 
body. In  the  hamis  of  the  Barbarian  kings  this  system  was 
deranged  and  public  taxes  similar  in  every  respect  to  private 
dues  were  mingled  in  the  niyal  treasury  with  the  revenues  of  the 
royal  domain.     Their  significance  was  no   longer  understood. 

'  Bibuookaphy:  Ouirard.  "B.  Ch,"  I.  3:^6;  Vuitrj/,  "'Etudo  siir  le 
r^K-  flnaneier  do  la  Fraaoe."  IS7Ö;  Fu^«l  de  Coulanar*,  **  Nf Mnart-hio 
fmntiue."  n.  243:  ViolUt,  I.  310;  Brunncr,  §90;  .F.  Dahn.  "Gfrnum. 
Abbandl.,*'  dedicated  to  Mavrer.  I8!»3. 
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"  They  were  no  longtT  a  necessary  charge  to  which  the  people 
suhmittcil  for  the  general  needs  of  the  state  and  even  in  thr 
interest  of  the  (immunity.  Although  still  designated  as  pub- 
lic revenues,  tliey  were  in  fact  only  the  private  income  of  the 
king."  Everybody  consideretl  them  odious,  those  «"ho  collected 
them  BS  well  as  those  who  paid  them.  Henceforth,  they  were 
often  renounced  by  the  kings,  who  u<>  longer  maintained  assess- 
ment lists  of  current  tiuws,  and  the  rate  became  invariable. 

§  102.  Porslst«noe  of  Rom&n  Tai«i.  —  No  document  contain» 
a  record  of  their  atmlition  ;  on  the  contrary  many  speak  of  the 
public  tribute,  of  a  public  rating,  of  the  "  furictio  publica,"  of  the 
"  inferenda,"  und  of  the  land  register  ("  libri  ccnsualcs,"  "  poly- 
phyci  ") ;  under  CloUiair  I,  under  ("hildcbcrt.  and  under  Chilperie 
new  "  descriptiones  "  were  made.'  But  the  tax  was  not  changed, 
as  it  sltould  Imve  lieen,  with  the  clianging  needs  of  the  state;  it 
was  a  customary  charge  uuHlogoits  to  interest  of  the  rent  of  a  fann. 
Tlie  I'Mict  of  Ctothair  II  in  (U4,  eh.  H,  pn)hibite<l  tlie  preparation 
of  a  "  census  novus  "  since  this  would  have  been  an  act  of  impiety. 
The  colltrction  of  the  tax  devolvetl  u|>o«  Uie  count  who  was  re- 
sponsible tlierefore ;  if  necesmary  he  advanced  the  amount  to  the- 
treasury.*  Did  the  t-Vuiiks  |)av  a  direct  tax?  Not  in  our  opinion, 
for  a  personal  contribution  was  a  mark  of  subjcctiou.  The 
Merovingian  kings  atl<>inpted  without  suL^cess  to  imixHe  tribute 
upon  them  ;  but  they  owed  land  taxes  for  the  lands  obtained  from 
the  Humans,  they  uecpiired  the  charge»  along  with  the  laiul^. 
On  the  other  liand,  tlie  estates  which  came  to  tlicm  frtmi  the  king, 
being  4'xempt  from  taxes  before  they  were  ucquircfl.  never  ceased 
to  be  exempt.' 

§  10.3.  Indirect  TfcXM  were  more  en<iuring;  far  fnim  disapjKar- 
ing,  the  "  portorium  "  or  "  teloneum  "  (market  tolls)  were  mnlti- 
plierl  and  aggravatt^l  under  various  names,  such  as,  "  partatieum," 
"  ripaticum."  "  rotaticum."  "  pontaticum,"  "  pedagium  "  (tolls). 

'  Grefon  a/  Tmtr».  4.  30:  ■'>.  ^iH  {^.  10.  7).  A  revoll  broke  out  at 
Limocmi  when  Chilpcrio  atlcmpl**«!  to  l«vy  new  taxM;  the  kinf^'x  ohildr*n 
diwl,  which  wRd  cnnilrur-fl  as  a  wamina  from  heaven ;  Chilponc  Ihea  de- 
stroyed ihi'  rvKisUTi. 

*  MareuiJ..\.  8;  tlre^nr]/  of  Tnur«,  10,  30.  7.  The  "exaflurcs"  «vny 
perhaps  subordinate  to  tht>  eouat.  analosous  to  tbe  Lombard  odvooat«. 
and  perliafwi  (o  the  FVankixb  ornturion». 

•  Grrurru  of  Tour».  10.  'M.  7,  TheM-  waa  no  idea  of  an  ••mini'nt  domain 
on  all  toe  landü  of  the  kinü^dom.  For  this  would  have  lefritimizcd  the  Icvy- 
infT  of  u  tax  on  all  landowners  Franki^h  or  Roman.  It  in  endont  tbaC 
much  of  Ihf  lund  vtui  not  suhjtot  to  the  payment  of  the  liuc,  for  it  waa 
dispoxt'd  of  fnt'Iv,  whilt«  the  traniffer  of  toe  "terra  tributaria"  was  not 
free,  hrutiner.  11.  237:  "Capitulariu  rc^m  Prancorum."  I.  177.  IS7; 
fftrtmann.  I,  302.  no.  328. 
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etc'  There  was  alwa^  a  toll  fanned  out  and  leWed  in  connection 
with  the  transportation  of  merclinmlise  over  tlie  highways,  on  the 
rivers,  or  across  bridges.  Dues  were  also  collected  on  commodi- 
ties brought  to  the  market ;  such  were  tlie  Uomau  "  siliquaticus  " 
which  reappeared  in  Italy  »hiring  tlie  Middle  Ages,  and  market 
stall  fees,  which  were  analogous  to  the  Iloman  "  proponenda."  ' 
Moreover  the  erection  of  new  markets  was  permitted  only  with 
the  consent  of  the  king  *  and  the  count  exercised  public  authority 
over  such  places,  either  himself  or  through  a  "  judex  fori."  * 

§  104.  CorTeei.  LodgmeDt,  8ub«Ut«nc«.  —  So  many  Homan 
usages  could  have  been  prt-serxiHl  only  in  a  societj'  like  that  of  the 
Prankish  epoch.  Public  works,  roads,  and  bridges  were  con- 
structed] by  means  of  forced  labor  (the  corvfc).'  The  service 
of  the  past  was  disorganized.  Franks  and  Romans  were  subjected 
to  the  burden  of  providing  lodgings  for  ("  mansio,"  "  lodgment  ") 
and  defraying  the  expenses  ("paratae,"  "fodrum,"  "procuration") 
of  the  prince  during  his  journeys,  as  well  as  for  his  "  Icgati,"  his 
"missi,"  his  counts  and  those  who  had  secured  from  him  this 
pri\'ile^.  A  letter  from  the  king,  "  tmeteria,"  fixed  the  quantity 
of  commodities  which  they  were  authorized  to  demand  :  so  many 
hogsheads  of  white  bread,  so  many  of  brown  bread,  so  much  wine 
and  beer,  so  much  bacon,  eggs,  pepper,  etc.*  Amonjf  other  dues 
may  be  mentioned  requisitions  of  chariots  and  of  hordes  ("an- 
gariae"  "veredi"  and  "poravcredi").  The  rights  of  lodgment 
and  subsistence  brought  with  them  a  thousand  abuses :  murder, 
pillage,  spoliation  were  committed  at  the  very  doors  of  the  housws 
in  which  hospitality  was  extended.' 

'  Th«itt  nanii«a,  for  the  moirt  part,  oxplninthoniiwlvos  well  enough',  "pcda- 
ifium,"(»lH.Ttonp<'<1oj<triitri»  ;  ""  voluUtiunm,"  t«x  on  trannporl*tionofpicxln; 
Pftsvionatictiin."  tntuuii  lax:  "saumaticuRi."  tax  upon  bcat^ta  tjt  hurdt-a, 
etc.;  "pulvoraticum."  tax  on  powclyr,  ptn.  "Laudatieum.""f<ftIuiRticum." 
"foratirum,"  "mcsl»tic«m,'  rhi^^  voriniw  names  may  duaiguatv  the 
Batno  iinposilioii.  "Slatiouvg"  wore  ofilc««  in  the  interior  or  tha  tdogdom. 
ObJM'1^  dcHtinod  for  iho  personal  use  of  tfan  travnler  wcro  excntptcd. 

»  Camcd..  "Var.,"  IV,  19.      Go'lrfron  on  thfl  ''C^A.  Thood.."  7,  20,  2. 

*  Bemfin,  "M<?UiD(rc8."  p.  3G0 :  HustUn.  1897:  Lthmaim,  "La  paix 
du  mamh^"  ("Knuffriedc")  and  Mayrr,  on  the  market»  between  tho  Rhine 
and  the  IjOire,  "(l«rm.  Ahh," 

<  Sutiordinated  lu  the  euunt.'n'itliuut  doubt.  "Monuments  (iemiantae 
liistori<'a,"  "S<*riptore«."  XV',  41Kj.  v.  3.5. 

*  "I^-x  diainav.,"3S,39.  "Capituluriareinini  Francoruin,"  I,2S8,'JtH), 
c.  17,  .-MU,  P.  23.  II,  IC.  84.  87.     Anti}..  4,  11.  58. 

••■|>.  Rib.."  65.  3.  "BurK.."  38.  1  :  ^f<lrfulf..  I.  2.  11:  Antt9..  IV, 70: 
"Capihilaria«'«.  fVan«.,"  1.  8;-..  (..  27.  138.  29I.3O0.  3I.V  II, NS.  "Bcara" 
aervi«!  of  mpusenßers.  "Capitularia  reß.  I-Vane.."  I.  100.  Analogous 
U8acM  in  Moro<vv>, 

*  OrtQoru  of  Ttftim.  6,  31.  45.  8,  42.  I»  it  not  from  Ihw  that  the  *"  jua 
spolii"  of  the  Middle  Kgim  is  derived  by  Wrtue  of  wbiob  the  lords  appro- 
priated ibe  furniture  found  in  the  house  of  dead  hiahop-i  ? 
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§  105.  0«nnaaic  Inatitutioni.  1st,  Voluntary  Otfts.  —  The 
Franks  gavy  prcsrnts  tu  tlirir  princes  as  the  Germans  did  to 
thfir  diii'fs  in  the  time  of  Tacitus.  The  custom  was  established 
uf  bringing  them  everj'  vear  to  the  May  Kneampment.  Hut 
scarci'ly  any  except  tlic  nobles  were  able  to  conform  to  tlie  custom 
(and  then  at  least,  both  Honiatis  and  Franks  without  distinction 
of  race).  The  voluntary  gift  was  tlie  beginning  of  taxation ; 
under  Charlemagne  it  was  obligatory  for  tJic  churches  and 
pmbably  also  for  tliosc  who  came  to  the  May  Encampment.' 
It  appears  that  gifts  were  made  to  the  king  at  the  time  his  .son 
was  si>lemnly  initiated  into  the  army,  or  on  the  occasion  of 
his  daughter's  marriage,  in  the  latter  case  tlie  donations  for  her 
dowrj'.' 

2d,  Composition,  a  portion  of  which  was  assigned  to  the  state 
(for  example,  in  the  time  of  Tacitus).  Fines,  particularly  those 
which  were  imposed  for  the  violation  of  the  king's  ban  (00  sous)  ' 
went  also  to  swell  the  r()yal  treasury ;  but  the  rule  was  as  much 
Human  as  Genaan.  The  Frankish  prince  succeeded  also,  like 
the  Roman  em[)erur.  to  cuufiscat«)  property  and  to  certain  in- 
heritances through  escheat.*  3d,  Trtbuta  «zaoted  of  Conquered 
Racei. 

§  1ÜG.  Tb«  Domftln  of  th«  King.^  —  The  Frankisli  kings  pos- 
sessed, like  the  Koman  emperors  Trom  whom  they  receive<l  their 
pro|)erty.  vast  domains."  They  spent  the  income  therefrom 
on  the  lan<l  from  which  it  was  tlerived  and  to  this  end  the  Merovin- 
gians went  from  one  villa  tu  another.  The  cdebralcd  capitulary 
"  tie  villis  "  gives  some  idea  of  the  administration  uf  these  do- 


^Hincmar.  "De  onl.  p»l»t.."  0.  29.  "Capitularla  Kaersy,"  877; 
AtuMtbaeAtr.  no.   1369. 

•  Orcfütu  o/  ToHf,  VI.  45;  "l^x  Rom.  Cur.."  84. 
•••LwtRib.."©5;  "CWiav.,"  2. 

•  "  Lex  Solii»."  00. 3 :  «2.  2.  41. 10.  He  collect«!  the  "  wergeld  *'  of  thoM 
who  dted  without  relativem,  tho  kinx'«  "  wnr]i<<M  "  itnd  th«  auKr.O!»ion  of  for» 
«iKners,  and  the  *'»er\itiB."  of  Jews.  "Capitularia  rotrum  Franoomin," 
»Tl-13.  c.  7.  I.  171. 

•The  king's  domains  wnro  withdrawn  fmm  tho  aiithnrity  of  Ih«  fiino- 
tionari<«  of  Bdminiatrativo  order  and  «onHdvd  lo  spf-H-i»!  aeents.  On 
sptH-ial  ruins  wliirli  a|ii>l.v  here,  representation  at  law,  inquisitariiU  pro- 

C«>duro.  etc..  <■/.  Hrunnrr,  II.  Tit. 

•  The  Line  had  ihf  rieht  to  appropriate  all  lands  without  owners,  but 
he  often  allowed  private  pt^ntnns  to  flear  them  or  to  occupy  tht>m  in  re- 
turn few  tho  real.  "Prartv"  of  Cluthiiir  II.  c.  11,  and  Kdirl  of  Clnthair 
n.  «,  23.  lie  oould  reserve,  under  m*-naiT  of  the  royal  l>an.  the  wood» 
and  rivurs,  and  iMirtlcuUrly  the  htintine  and  tishine:  "forpstA  pwationis 
*il  venalioni»,"  MiiifN  and  nail  works  lK'lnnK>i"'l,  for  Ilit-  (rrHftt*>r  iMvrl.to 
the  king;  if  there  wa»  no  esi'lunive  rieht  to  hist  iM'neflt,  this  rieht  tended 
to  be  [onnüd  by  the  appUcalioa  ot  the  tiamo  rales  as  those  for  property 
without  ownenmip. 
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mains.'  Under  the  first  two  d.Miasttes  the  principle  of  the  tit- 
alieDability  of  the  domaio  was  unknown ;  the  king»  diaposetl  of  it 
with  a  prodigal  hand,  giving  to  the  church  for  the  salvation  of 
their  souls,  and  to  their  subjects  to  secure  their  support,  so  that 
almost  none  was  left  to  the  last  representatives  of  the  two 
djTiasties. 

§  107.  Tb«  Riebt  of  Coinage  preserved  its  character  an  a  royal 
privilege,  but  the  coiuers  ("  monetarii  "J  who  exercised  the  right 
under  the  supervision  of  the  public  authority  went  from  place 
to  place  in  the  discharge  of  tlieir  functions.  Concessions  to  the 
churches  and  monasteries,  however,  impaired  the  monopoly 
of  the  state  and  ultimately  it  was  transformed  into  a  feudal 
right" 

§  108.  FeudaUzation  of  Taxation.  1st,  Exeviptio/u  and  dele- 
gatums.  Tlie  kings  desjHiilcd  tlieiiisclves  of  tlieir  revenues  by 
exempting  from  the  pa.Mneiit  of  taxi.'ä  (direct  or  indirect)  certain 
individuals,  churches,  merchants,  and  even  Jews.  At  other  times 
they  retained  tlie  tax  but  sold  or  gave  away  the  proceeds ;  thus 
in  029  Dagobert  gave  the  market  toll  paid  by  merchant»  attending 
the  fair  at  Saint-Denis,  to  the  monastery  of  tliis  name.'  2d, 
Pubiic  futictioruxriei  kept  the  pr<xeeds  o/  the  tax.  A  tldrd  of  the 
ban  and  doubtless  other  fines  belonged  to  the  counts.  Some 
conces.'iions  were  made  to  them.  too.  »rid  in  the  absence  of  regular 
assigiuncntä  they  were  able  to  profit  by  circumstances  to  appro- 
priate to  their  own  use  the  public  revenues.  Thus,  usurpation 
completed  that  which  an  imprudent  liberality  had  begun.  3d, 
The  tax  was  confused  with  ike  domanial  revenues.  The  direct  tax 
became  fixcil  like  rent.  The  texts  of  the  (^arolingian  period  speak 
of  the  "  census  regalis,"  "  de  rebus,"  and  "  de  capite  "  in  such 
terms  that  we  do  not  know  whether  the  taxes  were  in  the  nature 
of  rent  colleete<i  by  the  king  in  his  quality  as  a  proprietor,  or 
whether  they  were  public  taxes  imposed  by  the  sovereign  as  such, 
without  reference  to  his  lands.* 


iGuirard.  "B.  Ch.."  1853;  Garn»,  m  (he  "Oorm.  Ahhandl.,"  1898. 

*  "Capitularia  de  uiüuelu."  of  S20, 1,  290,  EOiut  of  PisUrn.  864 ;  Aräig^ 
2. 18. 3, 13. 90.  4,  31. 33 ;  Pro«,  p.  72, 174 ;  Brunncr.  1, 213 :  VamUrkindrrt, 
178. 

»"Form,  imp.."  30,  31,  37:  "Gt-jjla  Da^ob.,"  34;  "CapituUiria." 
830.  c.  3.  I.  AM:  O.  Bouquf.l.  VIII.  538.  no.  130.  Somclimtw  private 
poraons  euUL>rtt>d  Uixt«,  in  virtm^  of  a  t«cit  wuuwxiuu  of  thv  kin^:  Ibux, 
one  vtho  builL  a  bn<li;o  ur  who  kvpi  it  in  ropalr.  filaiiiiud  tliv  passueo  toll 
for  hi«  cxpfii^4.-s.  The  workors  who  hvlptnl  hjm  wor«  naturally  excused 
from  paviiii;. 

*  "Capitularia  rvetim  Francurum."  811,  o.  2  <I,  106);  Edict  of  Pistoa. 
864.  c.  28;  Anaig.,  3,  15.  85,  4,  35.  37. 
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Topic  7.    JcsncE.    Jltjicul  Organization  and  pRocEDuaE' 
A.   Judicial  Ohuanization 

§  109.  Glutei  of  Tribunals.  —  During  the  Prankish  period 
justice  was  aUminibtered  by  four  sorts  uf  tribunals ;  I  st,  the 
popular  tribunals;  2d,  the  royal  courts;  3d.  the  patrimonial 
courts  ("  iinmunites "') ;  and  4th,  ecclesiastical  courts.  The 
last  mentiontxi  were  outside  the  general  system ;  tlie  other  three 
succeedetl  one  another  in  ttie  onler  in  which  we  have  enumerated 
them.  'ITie  judicial  evolution  was  only  one  phase  of  the  evolu- 
tion of  public  law :  first,  a  foundation  uf  primitive  instituttuiis 
then  an  attempt  at  centralization  according  to  tlie  Roman  idea, 
and  finally,  tlie  dead  weight  of  feudal  institutions  which,  in  the 
end,  destroyed  the  Kouian  veneer  behind  wliich  tliey  were  formed. 

§  110.  Popular  Jiutlc«.  —  The  Germanic  system  in  which  tlie 
people  particii>ated  in  the  administration  of  ju.sticc  persisted 
among  the  Fraiuu.  Witliout  mentioning  tlie  national  assemblies, 
or  the  assemblies  uf  nobles  whose  judicial  functions  were  exercised 
only  in  exceptional  cases,  ordUiary  processes  were  brought  before 
the  assembly  of  tlie  hundred  or  "  mallus."  *  It  was  the  duty 
of  all  free  men  of  the  hundred  to  attend  this  assembly ;  judicial 
ser\'ice  was  the  same  in  nature  as  military  service.  There  was 
a  distinction  between  ordinary  courts  (tlie  "  Echte  Dinge  "  of  the 
Germans)*  held  at  ümes  fixed  by  usage,  and  extraordinary  courts 
("  Gelxilene  Dinge ")  held  only  upon  special  convocation  at 
whieli  only  tiiuse  who  had  biH^n  summoned  were  obliged  to  attend.^ 
An  ordinary  court  presided  over  in  each  hundnxl  by  tlic  judge  of 
the  "  pagus,"  the  "  thunginus  "  or  count,  deix-nding  upon  the 
epoch,  lasted  tlirec  days  among  the  Salic  Franks  and  took  place 

'"Lex  Salic."  597:   WaUi,  "Da«  alte  R.  d.  sal.  I^^k.."  154;  Siegtl,, 
"Gfflch.  d.d.  Oerichlaverfahrons."  lR.'i7:  Snftm.  "Rpich.s  und  fl<*rii'htsvor- j 
faMURK,"  1K(»7,  and  "Proif.e8jt  d.  L  Sal.."  Ifili7  (trajialatt-d  into  !''roDcli."L* ] 
ProcMure  de  la  Lex  SiUica,"  1873) ;   HethmoHn-UoUuvg,  "CivilproMM." 
t.  4  ad  5;   Amira.  "Reclit."  iS^i  and  fullowins-;  Thonüten,  "LOrnois,. 
iuHw.  dp  Ift  L.  SaJimiP."  2d  edition.  IHS2 ;  Fu^Uide  Coutanfta, "  Rocherclve»."^,' 
löW.   p.   :V>7;     ">Ioniirchie  franque."  p.  304;     A.   Utaurhfl,  " Uirt.  daj 
I'orKanis.  jiidiriaireen  Pranrp,"  ISScl;   ßfnwfawin.  N.R.M.,  1HS7;  BrunntTr 
I  S&:   Platon,  "Le  MalluH  ante  tbeoda  vel  thuagiDum,"  1889. 

'  "Mil"  (r/.  "Oemahl")  in  the  sense  of  to  poufpr.  The  "maUus"  waa 
tbo  jndK^i&l  asfwrnhly,  the  tribunal:  thn  *'maJlnherK,"  tbc  plare  whfim  it 
mel ;  the  "fp-malluB,"  one  who  bdonR«!  t«  tbesuune  judidal  community; 
"mallare"  nicanx  lo  lodg^  a  comptaiat.  The  BMembly  waa  »liU  «rallwl, 
"Thine."  "<lfmnl."  "Warf." 

*"Mallu!(  leeitiinuH  m.  piihlioua."  Tlie  oonrtK-ation  was  general  in 
this  (>ase. 

*The  VArteedine"  or  complementary  plea  did  doc  exist  amung  iba 
Franks. 
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rcRularly,  apparently  cvpn-  fnrty  or  forty-two  dax-s.'  The 
centurion  tx>uW  act  as  a  suhstitiitc  for  the  judge  only  in  cxtmor- 
dinary  courts-'  The  assembly  was  held  in  the  open  air  ordi- 
narilyon elevated  ^nnmd  with  no  other  protiTtion  af^iinst  inclement 
weather  or  the  heat  of  the  sun  than  tJiat  atfor<lerl  by  the  tree«.' 
The  assembly  and  the  place  at  whicli  it  was  held  were,  during  the 
pagan  epoch,  oommitte<I  to  tlie  protection  of  tlie  gods;  the 
session  was  ope*ned  with  ct*rcmonies ;  silence  wns  command«! ;  * 
sacramental  questions  were  put;'  and  then  the  president  orderwl 
every  one  to  respect  the  religious  peace  which  must  prevail  in 
the  assembly. 

§  III.  Th*  "  Rachiznbourgi."  ^.Judgment  was  pronounced  by 
the  *'  rachimlwurgs,"  the  popular  assembly,  and  the  presiding 
magistrate,  all  acting  together.'  The  "  raehimhourgs," '  or 
"boni  homines"  ("prudhommea")were  local  dignitarieswho  made 
known  the  usage  by  a  public  declaration ;  they  did  not  judge  in 
the  mmicrn  sense  of  the  word,  sentence  and  order  of  execution 


'"Lo3t8ali('."5fi;  "Form. Sen. ."rep.2snd.'i;  Bi&nnr,.\2.  r/.  "L.Sal.." 
47,1.5;  aj,  I;  .■«>.  74.  7S.7.  lOti.  "L.  iUb..":MI.2;  :«.!*:  M.l  :  fhamav,. 
44.  Delay  of  fourteeu  days  amoRR  the  KipuarianE,  <'/.  "  Alam.,"  36  (every 
fourl«?*^!  iiaj-a  or  every  eight) ;  fttwaroie.  2,  14  (everj*  month  or  every  foiir- 
teeo  day»):  Brunjier.ll,  '21S,  proves  that  this  delay  of  six  weeks  corro- 
monds  to  I  he  pliaspü  of  the  moon.  Bdiet  of  Pistoa.  8tW,  o.  32.  The  ordinary 
plea  was  held  Mi^ndavs  or  Thursday». 

»■■CapitulariaMissi.-'Jsm,  *-.  14.  1.290. 

'CbarletnaRiie  rau.-tf^d  the  nlare  where  the  "malluH  piihliciiü"  vian  hehl 
lo  be  covered  with  a  roof.  "Cafiitiilaria  reRum  Praneorum,"  H09,  c.  13.  ], 
HB.  •  Tatitii".    ■Oerm.."  11. 

*"Ijbx  Salto."  44.  1:  "tres  r-aiLtaH  deinandare."  Tfuridi«,  "Oerm.," 
10.  "  The  three  saj^ramental  qi]e.<itionH  were  perli&pa  theae :  Has  the  (Una 
come  to  open  the  Hession?  Shall  the  tribunal  be  re&ularly  oonstitQted? 
Shall  Bileai«  be  nrderiHl  ?  Anatocoiis  qiiestinns  of  mere  form  are  found 
afain  in  the  old  rilual  of  Free-niasoorv."  Vawlerhindrrr.  p.  267; 
Warnkoenig,  ■"Flandr.  Staat«,  u.  Ilet-htsB..  '  III.  CLXVIIl;  Uurchard. 
"Die  HeKungd.  d.  Oerirht^\"  IH93. 

•  Anatogica:  Thu  "Ssago*'  or  "judex,"  proposed  the  sentence,  the  more 
importAQt  personage«  acq.uieMed.  and  the  people  rallEied  it.  In  IViealaod 
the  fuuolinn  of  (he  "aaegm"  was  only  lo  ipve  advire.  Antong  the  Saxons, 
the  "-vieinantes"  or  "pageaae8"«0R)etirae<i  consulted  men  of  Known  learn- 
ing. The  Anglo-Saxon  "sapJ€>nt«a"  or  "witan"  dictated,  in  a  fa«hioD, 
the  seotcnce  to  the  people.  It  was  the  same  personage,  who  in  Iceland 
merely  gave  information  on  the  law,  in  Vorway  pronounced  the  somtencc 
which  was  ratiäed  by  the  people,  and  who  ia  Sweden  judged  alone. 
Bninnrr,  I.  l.'iO, 

■  tVom  "ragin,"  rounsel,  and  "punfjo"  «uretv,  bail.  Wide  differeneea 
CRUSted  in  regard  to  tbcnMeoI  the  "  raefiimhourgs.''  ef.  "  Beaudovin"  op.  cit., 
who  enumeraies  and  diaensneH  the  propavd  3>-atems.  There  is  nothing 
certain  eonoeming  their  number.  Tbe  Sabe  Law,  r>7,  indicates  that  the 
minimum  was  7.  out  in  a  fl|)eciBl  caBO  where  tiicy  were  expert»,  "hvx 
Rib.."  :i2.  3.  r/.  "  L.  Sal.."  .W.  "  Form.  Senon."  ree.  6.  On  the  sn-c-allud 
four  benches  where  they  would  liave  be*«i  wat«d.  and  tlie  Flemish  name 
of  the  tribunal,  "vjerschare"  -  "quatuor  acnmna."  "Septem  causa," 
7.  H.  and    "R^ap.."  R,  31 :    Fujifd  Af  Couiangt*,  " Recherehe«,"  p.  384. 
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being  pmiiounevd  b,v  the  president  of  the  tribunal ;  but  this  order 
was  biuted  u{m>ii  the  declaration  made  by  tiie  "  rachimbourgs  " 
and  approved  by  the  asäUtauts.  that  is,  tlie  free  men  ("  Volbart ") 
conijxjsiiig  the  judicial  assembly,  but  whose  role  was  in  other 
respects  continually  receding  into  the  background.  The  "  rachim- 
bourga"  thus  occupied  a  peculiar  position.  They  resembled 
neither  the  aä3«33ors  of  tlic  Roman  magist^ate^,  who  had  no  ofHcial 
rÄle  and  who  were  consulted  by  tlie  magistrate  or  not  as  be 
wille<l,  nor  modem  judges  who  are  functionaries.  They  may  be 
compared  to  our  jurors,  to  whom  they  were  in  reality  analogous. 
Among  the  free  men  who  attended  the  assembly  tlie  more  im- 
portant took  a  place  apart  or  were  cliosen  by  tlie  president  or  the 
parties.  They  gave  advice  and  on  account  of  tliis  function  tliey 
came  to  be  calleit  "  rachimbourg»  " ;  judges  for  the  time  being 
only,  they  could  attend  one  assembly  and  be  absent  from  the 
next. 

§  112.  Roral  Juatic«.  (A.)  Ordinary  Juriadictloiu :  th«  Count 
•ad  tb«  C«nturion.  —  The  counts  and  the  centurions  were  the 
ordinary  judges ;  both  the  latter,  former  popular  magistrates, 
and  the  former,  agents  of  the  king  without  judicial  power,  ended 
by  becoming  royal  judges  with  this  peculiarity  that  the  centurion 
was  subordinate  to  the  count  and  had  jurisdiction  only  in  minor 
cases.  The  count  was  not  yet  a  jutlgt;  at  the  time  of  first  writing 
of  the  Salic  Law,  but  had  l>eci)mc  one  when  the  first  capitularies 
were  added  to  thi.'^  law.  lie  held  as.sizes  in  the  hundreils  of  his 
county,  for  the  hundred  (and  nut  tlic  county)  constituted  tlie 
judicial  unit.'  'llie  centurion  substituted  for  him,  but  only  in 
his  own  hundred.  Ordinarily  the  count  was  assistetl  by  the 
*'  ruchimbourgs  "  (and  later  by  the  "  6chevin  "),  but  when  there 
was  a  question  of  inflicting  public  pum.shment  rather  than  the 
fixing  of  a  composition,  particularly  in  ca.se8  of  flagrant  ofTenses. 
sometimes  even  when  resort  was  had  to  a  procedure  of  denuncia- 
tion against  notorious  criminals  whom  their  Wctims  did  not  dare 
to  accuse,'  the  count,  in  imitation  of  the  Itoman  magistrates, 
prosecuted  them  of  right  and  passed  judgment  alone. 

■  Greforg  <?/  Tovr»,  8.  18.  Even  und«r  tb<<>  CaroUngiiuit,  altbougb  it  U 
held  by  Momo  tlial  tht-rv  was  thi'ii  a  oounty  Iribunal. 

*  Be^udauin.  X.R.H..  1SS8.  112;  .Si>^^.  "Wien.  Ak."  125.  under 
the  MvruviDj^iuiM  tlit-Än  wen-  nicHHiirt-H  for  caw<n  in  which  tln-re  wa«  oeither 
aecuMtlioa  imr  flatrranl  mimlcmcanor.  "!ial.,"74.  "Capitulariado  latron." 
c.  15.  I.  LSO.  and  **Klc-r?y."  K7:j.  o.  7.  Proeeduro  of  deininciannn  ("Rii- 
e«v(-rfalm-[i " )  uikW  tlit-  CaroliiiKiHti«  wil»  that  «mploymj  forKravc  crintivt, 
homIcidt4.  tbcris.  aduiturv,  ioceat.  "Capitularia  of  Popin."  THi,  v.  H,  I. 
102.    "Conv.  Silv.,"  853.     Tbe  Cburrh  adopted  it.  and  the  biahnp.  in  bis 
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The  capitularies  reserv-etl  for  the  assizes  pre»ide<l  over  by  the 
count  the  trial  of  crimes  involving  capital  puiiiähment,  cases 
affecting  immovable  property,  and  those  involving  liberty  ("cauate 
majores").  These  cases  were  tried  at  ordinary  sessions  over 
which  the  count  alone  had  the  right  to  preside.  The  others 
{*'  causae  minores  ")  fell  within  the  jurisdiction  of  the  centurion 
who  had  the  right  to  preside  only  at  extraortJinary  sessions.' 
There  we  find  a  distinction  analogous  to  that  made  during  the 
feudal  epoch  between  superior  and  inferior  justice.  Charlemagne 
is  entitled  to  credit  for  two  correlative  and  doubtless  simultaneous 
reforms  (about  770-780?) :  a  reduction  in  the  amount  of  the 
judicial  service  required  of  the  inhabitants  and  the  creation  of 
the  office  of  "  echevin."  Attendance  upon  the  judicial  assembly, 
like  the  obligation  of  jurj'  service  to-day,  was  a  heavj-  burden  for 
free  men,  but  the  counts  and  the  centurions  agßravated  it ;  they 
multiplied  the  ses-sions  unnecessarily  with  the  sole  object  of  col- 
lecting the  fine  imposed  upon  absentees,  a  portion  of  which  went 
into  their  pockets.  Charlemagne  decided  ^  that  not  more  than 
three  general  sessions  should  be  held  annually*  "  propter  pau- 
pcrcs,"  and  that  free  men  should  be  obliged  to  attend  only  these. 

The  curtailment  of  this  scr\ncc  was  not  allowed  to  impede 
the  course  of  justice.  In  order  that  the  reform  might  work  no 
prejudice  to  suitors  it  became  necessary  to  establish  tlie  ""  eche- 
vinat " ;  to  judges  who  9er>''ed  on  occasion,  the  "  rachimbourgs/' 
there  were  now  added,  and  consequently  substituted  in  their 
I^aces,  pennanent  professional  judges,  who  were  real  function- 
aries, the  "  scabini "  or  "  Kevins."*    They  were  chosen  for  life 

inastorml  visits,  also  made  an  inquiailion  on  the  morals  of  the  faithful. 

PTbe  Idng  alone  or  bis  sfM^ia]  d(>l<>gates  had  the  rig:ht  to  or^oniz«  this  afanor- 
roaJ  procedure.  In  Italy,  the  cDUntH  received  this  power  in  a  general 
way.     In  France,  it  was  accorded  Ui  them  only  by  way  of  exception. 

■CoDOemiDg  the  orig^in  of  thin  diütim^lion.  <f.  Britnn^,  II.  I7K;  regard- 
ing the  dintinctioD  that  he  eslabliahed  betwwn  the  "neufrÜnkiBche'  and 
the  "altfränkiöcht?  Graf,"  «*e  11.  Iii4 :  Cod.  Tfaeod.,  2.  1.  8;  "Form. 
And<^."47:  ßignan.T.Vi:  .(/criri.  29,^0;  -Lex  Salic,"  74.  67;  "Rib.." 
77, 5H.     Is  it  necessary  to  distinguish  between  the  tribunal  of  the  centurion 

kand  the  justice  of   the   "vicint"   or  "pagensios"?      "Pneoeptum    pro 

^Htepani«.'  81ö.  e.  2.  "CapituloriaSoxon.*  7V7.  c.  4, 1,  7t. 

»••CBmtulariareBumFniaconim."8l9.o.  U.  1.290:  »M..769(?).o.  12, 
I,  46;  "Capitularia  franc."  e,  4,  I.  214.  The  capitularii>a  enacting  the 
inorm  have  not  reached  us.     ßrurtn«r  observM  that  it  waa  eaay  to  reaUz« 

rtt  by  adminixtmtive  means;  it  Guflioed  to  prohibit  public  fuiictionaries 
from  holdiiitr  mora  (ban  three  geneca]  pleas  and  from  summoning  nmple 
fre«  men  Co  attend  any  but  these  three.         '  Uy  hundred  or  by  county. 

'  Prom  "«kapjan.'  "schaffen."  to  decide.  In  Germania,  the  "tcbevin«" 
were  called  "scnooffen,"  "Formulas"  of  770-775;  Bignon.7:  Mtrktl.ZZ; 
ef.  Lindeabroe,  19.  21;  "Carta  of  8aint  Victor."  I.  43;  Brunner. 
■^Fo«ph.."248;  IP.  SiHW.  Z.R.G.,  19.  I:  Hermann.  "Eniviok.  d.  Schoef- 
feng."  ISSI ;  SaUiltct,  "  R.  hiatüriquc."  40,  28Ö. 
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by  the  counts  with  the  assent  of  the  people,  and  cousequendy 
in  the  assembly  of  the  humired,  or  "  mallus,"  and  they  took  aa 
oath  to  render  judgment  according  to  law.*  They  were  obliged, 
usually  to  the  number  of  seven,  to  Attend  alt  the  sessions  of  the 
judicial  assembly,'  In  the  "  placita  generalia."  they  sat  by  the 
side  of  the  "  racbimbourgs,"  whom  no  one  had  thought  of  exclud- 
ing; at  the  other  sessions  they  were  alone  with  the  centurion  or 
the  count.'  By  this  means  the  "  rachirabourgs."  witliout  losing 
ill  theory  the  right  of  participating  in  the  administration  of  justice, 
passed  to  a  lower  plane  or  disappeared  entirely,  like  the  judicial 
assembly  itself.  Moreover,  the  choice  of  "  echevins  "  had  to  be 
made  from  the  "  rachimbourgs,"  who  sat  oftenest  and  who  were 
the  best  qualifier!,  already  these  were  summoned  by  the  counts 
in  preference  to  otiiers.  The  division  of  labor  brought  about  the 
creation  of  the  "  fchcvinat."  The  change  was  not  ver>'  apparent. 
the  reform  was  a  simpüficalinn  rather  than  a  radical  innovation. 
More  es[)ecially  as  the  "  6chcvins  "  only  <leclRre<l  what  tlic  law 
was,  while  the  count  govc  in  some  way  an  eiecutorj'  force  to  their 
sentence.  The  role  of  the  count  and  that  of  the  "  ^che\'in  " 
(or  that  of  the  "  rnchimboiir^  ")  was  clearly  distinguishetl  in 
ilocuments  in  which  were  found  formulas  like  this :  "  conformably 
to  the  judgment  of  the  '  fechcvins '  and  upon  the  order  of  the 
count."  Tlie  count  wtm  not  bound  absolutely  by  the  de- 
cision of  llie  "echevins"*;  he  could  reject  it  upon  his  own  re^ 
sponsibility  tliough  he  rarely  did  so.  The  counts  and  their 
vicars,  so  the  capitularies  <lcclared,  must  know  the  law  in  order 
that  no  one  might  be  judged  unjustly  in  their  presence."* 

(B.)  Th«  Tribunal  of  the  King^  already  foreshadowed  in  the 
Salic  Law,  Vols.  IK  and  4(),  ha<l  a  double  origin.  The  Frankiah 
king,  following  Koman  tradition,  had  assumed  the  judicial  au- 
thority of  the  emperor  and.  in  accordance  with  Germanic  tradi- 
tions, also  that  of  the  popular  assembly.  Can  it  be  said  that  he 
exercised  the  judicial  power  in  all  its  plenitude?  No  more  than 
that  he  possessed  the  legislative  power  In  all  its  plenitude.    How- 

'  "Capitulnria  Aix."  SOO.  c.  U.  I.  140.     C/.  IfiO.  "Cap."  22. 

'"CiLpitiilnria  n-gum  fVaDrarum,"80CJ,  c.  •£},  I,  116;  iftiri.,  820,0.  2.  I. 
205;  ibi'l..  H17.V.  H.  1.  2itU. 

»;frid..80:i.  r.  20.  I.  116;  -Capimlima  Aix,"  800.  c.  5.  I.  148;  "Capil- 
utaria  rr«.  fVanc.  "  »)9.  c.  13.  I.  150. 

*Hnd.,SOl-»U.v.  4.  I.  144     /Wd.,813.  o.  13,  I.  172. 

*  Bankewiu.  ■■  Daa  Kwniesprirht."  1S82:  Fitmrin.  V.R-H..  1887, 
•%45;  Brunner,  II,  IXi.  "^Mallus.  Htappulum  r^Kif"  itrirantat  lli«oDtruic« 
of  the  palaoe)  under  the  finst  dynasty.  "Lex.  Rib.."  5«.  I,  33.  I.  07.5.75. 
W<>  find  !o  PrrU,  "Dipl.,"  20  *'plaL-ila"  of  tho  Meruvingian  kiugM,  and 
6  "placjtu"  of  the  raayon  of  th«  pahkoe. 
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ever,  the  extension  which  the  royal  aiitlmnty  Iim!  rtweived  per- 
mitted the  king:  Ist,  to  judge  in  «|Utty  without  conforniinR 
ittrictly  to  the  law  and  by  this  mean>t  to  bring  about  uatFuI  inno- 
vations; '  and  3d.  to  estahlish  at  the  expense  of  tlte  ordinary  juris- 
dictions a  judieia]  competence  almost  unlimited.  It  is  not  neces- 
sary, however,  to  believe  from  this  that  he  judged  as  he  liked  and 
in  an  arbiträr.-  manner ;  as  a  general  rule,  he  rendered  judgment 
in  acconiance  with  the  laws  ami  his  eompetence  was  determined 
by  certain  principles.  The  composition  of  the  king's  tribunal 
was  at  the  same  time  out  of  harmony  with  and  in  accord  with  the 
idea  of  the  myal  omnipotence :  the  king  constituted  at  will  his 
tribunal,  appointing  as  its  judges  the  principal  officers  of  the  court 
and  other  important  personages  who  lived  at  the  palace,  though 
there  waa  no  fixed  or  precise  rule  in  this  respect.  It  was  a 
nile,  however,  that  the  king  should  never  judge  alone;  he  was 
always  attended  by  tliese  asst-ssors  and  their  role  was  not  merely 
passive,  the  judgment  of  the  court  lioliig  as  much  their  work  as 
that  of  the  king.'  The  count  of  the  palace,  who  had  already  playeil 
an  impi>rt«rit  part  at  the  «nirt  of  the  king  niuler  the  Merovin- 
gians. Iw'i-ame  the  ordinary  president  during  the  second  dynasty, 
the  king  resemng  for  himself  only  the  more  important  cases. 
During  (he  same  timcf  the  administration  of  justice  by  tlie  "  missi 
<iominici  "  in  the  prox'inccs  supplemented  that  of  the  king's  court ; 
it  was  the  court  of  the  king  traveling  in  circuit. 

§  113.  Th«  Jurisdiction  of  the  Klng'i  Court  was  rather  badly 
(lelimite<l  than  nnliniited.  .\bove  all  simnid  we  regard  the  juris- 
diction of  this  tribunal  a.^  exceptional  and  extraordinary. 

(A)  Original  Jurisdiction.  —  .\s  a  court  of  first  instance  it  had 
jnri.sdietion  of  ea.-ws  vvhieli  involvwl  the  interests  of  the  king  as  the 
representative  of  tlic  State,  such  as:  l&se-majestf,  refusal  to  take 
the  oath  of  allegiance,  repeated  ^Holations  of  the  public  peace, 
high    treason,    and    fiscal    questions.'    As   a   general    principle, 


*  Ex :  llic  proceduru  «r  iiiquisf lion.  Charters  of  "  mundiutn " ; 
Hiru-mar,  "De  orrl.  pal.."  v.  21 :  "■Cftpitularia  rt^ewm  Prancoruin."  SOCi- 
IS, r.  I,  [,  143.  firunnrr,  II,  130,  ciUwlbo  ICoiimn  |>r«><>d*>nt«.  Ctnl.  Thf^od., 
1,  2,  3,  aad  Vo<l.  Just.,  1,  14.  0;  liiu  urieiu  of  Lhis  equily  jurir^dietion  is 
bfliPVPfl,  hnwovor.  to  be  Gcrmnnic  Iivcaumi  of  ihc  analORiPs  offfin^d  by  the 
AiiKl»-<Sa.viiii  arnl  Scnridiiiavmn  law»,  Tht.«  itrhitml  jiirisdipltoa  woa 
alway»  inspired  by  ctiuit^  mtUt-T  than  by  posUivi?  law;  the  Pranldsb 
kioe  was  a  powerful  medi&tor  who  impoaed  on  the  parties  arliitnU 
Mmtoncea. 

*  Gregory  «/  7*wüj-«.  7.  33.  R.  12.  !».  19.  Cf.  Kginhard,  "Vita  Kar.." 
0,  24.     Tli<'  king's  triliuoal  waa  ambulatorv.  like  the  roiirt  ituHf. 

»"CapitulBT»  Aix,"  810.  o.  13,  I.  IW:  "Capitularia  Kieray."  S73. 
o.  10. 

109 


§  1131 


H18T0RY   OF    FUENCII    PUBLIC  LAW 


IChap.  11 


cases  in  wti!ch  grt-at  iKT^ruiBc«.*^  wvru  parties  fell  within  the  compo- 
t«iKi;  of  Üiv  ^»rdirmry  tri)>uiiHl»,'  but  thlä  principle  suflfercd  many 
exceptioiu,  especially  in  criminal  matters;  tJius  crimes  com- 
mitted by  the  bitfliops  were  judged  by  the  king.  Charlemngnc 
and  Louis  the  Delxiiiair  likewise  decide«!  cases  involving  homines 
b(/iti  generis,  abbots  anti  counts.'  Persons  under  the  protection 
of  the  king  were  in  evcr>'  case  allowed  to  bring  their  suits  before 
hi»  court ;  this  was  the  origin  of  tlie  pri\-ilege  later  known 
under  the  name  of  "  committimus,"  the  effect  of  which  was  to 
withdraw  certain  suitors  from  their  natural  judges. 

The  right  uf  removal  {"  Evocation  ")  likewise  existed,  it  being 
optional  with  the  king  to  transfer  a  case  from  the  jurisdicUon  of  the 
ordinary*  tribunals  to  his  own  court  for  trial ;  in  such  a  case  he 
issued  an  *'  indiculus  commonitorius "  (</.  the  Anglo-Norman 
"  bref  ").  which  was  a  written  order,  sometimes  addressed  to  the 
)nt«rested  party  himself,  sometimes  to  the  judge,  enjoining  the 
defendant  to  give  satisfaction  to  the  plaintiff,  in  default  of  which 
the  latter  had  a  right  of  recourse  to  the  king.* 

(B)  Appetlat*  Jurisdiction.  —  The  king's  court  had  also  an  ap- 
pellate juris*Ji(tion,  «t  least  a  jurisdiction  akin  to  tliat  of  appeal, 
since  procedure  by  appeal  strictly  speaking  was  not  known:* 
1st.  in  cases  in  which  there  was  a  denial  of  justice,  though  in  such 
cases  it  was  not  wholly  a  matter  of  appeal  since  there  had  been  no 
first  judgment:^  2<1,  in  cases  in  which  the  judgment  was  false; 
but  here  also  it  was  not  a  question  of  appeal,  since  it  was  the 
judges  who  were  attacked,  they  were  accused  of  having  given 
many  jwlgments,  fraudulently  rather  than  erroneouKly,  and  hence 
it  wait  rather  a  taking  to  task  tlian  an  appeal ;  *  '}d.  in  castes  of  "  rr- 
daniatio   a    regi»   senteiitiam ''    by    per»ons    placed    under    the 

■ " Capilularja  remim  FViuirorum."  fi22,  n.  7,  I.  319;  "Capitiil&ria 
Maat.."  7SI.  r.  13,  I,  191 ;  tliui.,  S(}|,  r>.  10.  I,  2in;  " C?4piiul&ria  refcum 
PmoTOnjin,  "  8S4,  v.  11.  II.  374. 

•/Wrf.  Sn.c.  2. 1. 176;  'CftpttiiUria  Aix,"  801.  n.  12.  I.  171.  Curtaia 
cborvhea  and  certain  privat«-  inditiduala  r««>iv«d  the  privilege  of  exemption 
from  oondomniition  exr«>pl  by  tlie  kine. 

*  Ttw  mpmunan  "iSvt>cBiiun*'  in  of  a  later  Aattt.  Roman  prenedenta, 
Ca*inorf..'Var."4,39.  44.40:  A/<ir<^.,l,26.27.2S;  "Carta  Senon  "  i  I«. 

*  This  took  either  the  arltitral  cbajvoter  of  the  primitive  iurisdictiooA 
or  a  form  depaadiae  upon  tho  natttm  of  the  methtMts  nf  pnxir  omployed  ; 
thirrc  was  no  appoal  from  an  arbitral  decision,  nor  from  the  reMull  of  a 
juilioia]  cutiibut;  n(.'ith(>r  wiw;  Ihurv  any  app(>al  from  the  judemeat  pro- 
DOUQM'd  liy  a  popular  atsunilily. 

*  "Cap.  Mant.,"  781.  c.  2.  1,  190;  "Capimiaria  Worm."  S29.  c.  14.  II 
17;  "Oapitularia  Misn,"  u.  19, 1.  101 ;  "Capitularia  regum  FraaGorum.' 
810,  e.  5.  1.  155. 

'  "Cap.  Pepin.,'*  754,  <«.  7, 1,  32.  "Canitnlaria."  "Baiw.  "  c.  7,  I,  159 
and  "  Sax."  7§7.  o.  4. 1.  71.  Cf.  Edict.  Chilporic,  e.  8,  ud  "Ux  Rib..*' 32. 
4:GehaurT.  Z.8.S..  1896.33. 
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royal  "  niumlium  " ;  but  their  petition  mi^lit  not  be  rcreiv«!, 
the  king  was  not  ubiigeil  to  ^ve  a  heurin^  in  such  cases;  it  was 
a  privtl^j^  rattier  than  a  regular  institution.' 


B.    PROCEDCRE 

§  1 14.  The  Regtzne  of  Privat«  Venffeanc«  and  of  CompostUon.^  — 
The  ancient  (Jcrmanic  law  like  that  of  most  primitive  peoples 
made  it  the  duty  of  the  family  to  avenge  crimes  committed  against 
one  of  its  members  and,  as  relatives  were  responsible,  the  one  for  the 
other,  the  family  of  an  offender  found  itself  in  a  state  of  war  «ith 
that  of  the  victim  ("Kaida");'  thenceforth  private  venKeance 
or  reprisals  were  directed  either  against  the  guilty  party  or  a 
relative  innocent  of  the  crime.  The  only  thing  necessary  to  make 
revenge  legitimate  in  such  a  case  was  that  it  should  be  public 
The  Franks  fixed  the  head  of  their  dead  enemy  on  tlic  end  of  a 
stake  and  hung  his  body  on  a  gibbet,  or  placed  it  on  a  gallows  in 
the  middle  of  a  crossroads.  Private  wars  were  terminated  or- 
dinarily by  a  treaty  of  peace  or  an  arrangement  in  the  nature  «f  a 
compromise ;  the  offender  adjusted  matters  with  the  injured 
family  and  paid  it  a  sum  of  money,  "  compositio  "  ■*  ("  multa," 
"  Busse  ") '  in  consideration  of  which  the  family  renounced  its 
right  of  revenge.*    In  case  of  murder  the  "  composition  "  was 

1  "Cop.  Thwd.."  805,  e.  8. 1,  123;  "Cap.  Sax.."  797.  o.  4.  -BCh.."  39. 
I9T. 

'A  fitat«  of  tilings  Frequent  amon);  pniaitiv(>  pfwple:  India,  Persia, 
Bebrcvi,  Slav«,  otc.  C/.  »vBlem  of  th«  "deliula  privat»  '  at  Rome.  Fciiua. 
lex  Talionis:  "si  Diombnim  rupit,  ni  cum  oo  pacit,  talio  osto":  Cf.  Ko- 
mlncnki/,  "Coutiirne  con t(>mpo mine  et  loi  ani-ittnne,"  1893.  Dnhn., 
" FobdoKang  uad  RvcLCaraue'  ;  Bauaicinit,  3,  90;  Drl  Giu4ice.  "La  vvn- 
dfltta  D.  d.  langohard.."  Stu£.  246 :  Kohter,  " Shakospeoro  vor  dem  foram 
d.  JiiriHpniili-nst."  1884. 

'  "Itolhair,"  74  ;  "  faidu.  id  (wt  inimiciti»."  TIi«  "faidosu«"  who  wa» 
Icillod  in  a  le^timat«  feud  was  "Mn«  vindicta"  :  "Lex  Rib.."  79:  "iact-at 
forl>jttAtiu."  Ven^eaORA  wan  uxtir^iNv«)  jiritnitiwly  fr>r  mIikIiI,  ofTi^nKiw  aa 
for  grave  crime«.  Ginther,  "Idoo  d.  WitidotvurKuiluug."  iSSQ;  brunnrr^ 
'•Porwjh.,"467. 

'  '•  nia^,"  9,  632,  18.  497 ;  "Law  of  Oortyn»."  e.  6  to  9.  N.B.H.,  IBSfi, 
241;    /re/onJ.  N.K.H.,  I8i>7.  Oti;    Darrttr, '' Etüde«,"  p't^nim. 

*  The  3y8t«m  of  rompositioni«  tended  to  bo  introdn^'d  in  Roman  soeJety 
at  tlm  eve  of  invaxioiut  in  v(iiiHr'(iu<-iic^u  of  adminulrative  anarchy;  aft^r 
the  invasion,  it  easily  sprcnd  aniooK  tho  Romona.  The  oompromiaea 
in  crimiTial  affaim  (Cod.  Just.,  2,  4.  IS)  inrreftsed  under  thn  infliipnee  of 
Ih«  Chiiri'b,  wliii-h  wati  boirilli^d  ut  ihn  ^ht.>ddiiix  of  lilnod  and  had  a  reeling 
of  rc-])URnaR<>e  toward  oorporal  |>oualtio8.  ('/.  tho  penal  clauses  in  the 
Prankish  law=t  •"Capitularia  M-eum  Prajieorum."  803,  o.  1,  I,  114. 

•Th('  Frankish  and  ThurinRiau  law»  flxwl  th«  "wenjeld"  including: 
Uio  "fredus  "  in  llu>  amount,  whereas  tho  other  Barbarian  laws  did  not  in- 
elode  this  part  of  the  oomposition  in  tho  amount  whirh  thfy  flx^d.  The 
"fnduH**  wail  half  in  Chu  Lombard  law,  and  a  third  in  the  other  lawü  whero 
tbo  amount  was  fixt*d,  12,  14  uudur  "Rib.."  3C.  "Sal.,"  41.     In  case  of 
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known  as  "  wergeld  "  (man  money) ;  it  varied  accordinf;  to  the 
rank  and  nationality  oF  the  victim  and  the  ci  re  it  instances  under 
n'hicli  the  hutnicide  was  cumiuittud.  Tlie  State  retained  a  portiou 
of  tlie  compusiliuii,  a  half  ur  a  ttiird,  which  was  known  under  the 
name  of  *'  fredus  "  (r/.  "  Friede,"  peace),  dunbtlc-ss  an  the  price 
of  its  Intervention  in  brin^inK  about  tJie  conclusion  of  peace ; '  the 
remainder  of  Uie  amount  was  eallcd  "  faidus." 

Tlie  right  of  private  revenge  had  not  disapi»eare«l  at  the  time 
of  tlu"  writing  of  tlie  Salic  Iaw  nor  inulcr  tlic  Mentvingians  (Clo- 
tilda, and  the  Biirgtnulian  kings,  Fmligimda  nnd  Itrunhilda).' 
It  was  not  even  alM)llshc<i  in  principle  under  Ihe  Carnlingians.' 
The  exercise  of  the  right  however  was  limited  by  tolerating  it 
only  for  grave  crimes  like  homicide,  rape,  and  adulter}' ;  by 
prohibiting  inhuman  procedure,  like  burning;  by  sheltering 
the  relatives  of  the  guUt>'  party  except  the  nearest ;  and  by  not 
permitting  acts  uf  violence  in  various  places,  such  as  the  courts, 
the  army,  the  vicinity  of  tiie  king,  at  church,  and  in  going  to  and 
returning  from  various  places.*  The  Roman  system  of  public 
punishment  gradually  developed  and  crimes  came  to  be  re- 
garded not  merely  as  an  inj'urj'  to  individual  rights  but  as  viola- 
tions of  the  public  order,  —  crimes  which  society  was  interested 
in  repressing.*  In  evcrj'  case  where  the  right  of  privTite  revenge 
disappeared  without  bdng  replaced  by  public  punishment  the 


offeQw«  aK&iost  propi-rly.  Ihure  was  duo  in  addition :  lat.  the  "capitale," 
or  reparation  for  damaeo  oauscd,  2d,  the  "dilattira"  ("wirdira")  whieh 
wan  probably  a  sum  in  \hu  nature  ot  An  indftmaity  for  th«  deprivation  or  a 
tliimc.  Vandnkindtrr,  "La  dUalura."  188H  I'Acod.  Belgiquo}:  O. 
TnmfiMia.  "La  delalura"  ("Arab,  nur."  &H  and  Ist  Ven«<to.  1887-98). 

'  Acnordinx  toothi>nt,  boeauH«  of  Ui«  dixturbaoct)  to  the  public  peace. 
"Sal.."  35. 

'  "  Ja'x  Salic,"  41.  8  (Some  one  whoM  omtmiM  havp  cut  off  hli*  hands 
and  hi.s  feet  and  who  is  in  a  "quudniviuni,"  \%  kilk>d>  "Capilularta 
r»KumI'Vanconiin"*I.39.  175.201:  11,86.90.107;  .VonwJ.  "Lt-BaveoturM 
de  Siflhaire"  r'R<-\-ur  hi^toriqiK-."  1886):  Monsi.  XIII.  371.  In  745, 
a  bishop  of  Main/,  killed  hi«  fathtn-'«  murdvrer.  Cf.  "  Oftpit.  n«.  FVanr.," 
1,  .V>.  fiT*gi)r<)  v/  Tows,  "Vit»  patrum."  VIII.  7  (Li>'od:  Komaa  and 
Burnindian  law). 

'Many  admit  thp  rontrary.  Tbp  "Capitularla  rejrum  Pranoonim." 
781',  «•.  '>7.  I,  .^9  contains  ooly  a  pious  coumol.  No  t«xt  punish«»  tbo 
murder  of  the  •"faido^ua,  " 

•■*L.  Itav.."  7.  1.2."<Upilulariart«um  Praooomm,"  866.0.7.11,96; 
"Sax.."  19,  27:  "Alam.."  44.  ■■Wiwtfoth."  6.  I.  7. 

»"Bureund."  2.  I,  'Wi.'tijtot.h."  0.  1.  7.  Chiidob.  If.  rm\  decreed 
d»ath  a«  a  punishm«nt  in  caM-  of  murdtrr.  of  rap«  and  of  tbwft ;  he  abolinhtMl 
at  the  same  time  the  eollwtive  rcsponxibiliiy  of  the  family  for  th«  pay- 
m«>ntor  the  "wcreeld":  the  niiird<'r«'r.  n>duri<-d  to  his owB reMMirees. could 
not  i>asUy  nvade  dnath.  xinr-e  he  «onld  not  havt*  sufflciont  nMans  with 
whioh  to  pay  the  "wergold."  Already,  «ocopdin?  to  (hi-  Salic  Law.  the 
murderer  who  eoald  not  pay  the*  wmigeld  wu  put  to  death.  "  Lex  Salic." 
ivow 
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ofTender  was  obliKed  to  pay  the  compoaition  and  the  injured  to 
accept  it.  The  Caruliiigiaii  Capitularies  endeavored  to  enforce 
peace '  and  the  right  of  private  revenge  would  have  heen  actually 
abolished,  if  tlie  wise  measures  decreed  a^ainat  it  could  have 
been  executed.' 

§  115.  Primiti«  Procedur«^  had  its  orij^rin  in  private  revenge; 
it  consisted  in  doiiiR  justice  for  one's  self  according  to  the  forms 
consecTate<l  by  usage.  Aside  from  the  practice  of  private  revenge 
much  of  this  system  remained  in  the  Darbarian  laws.  Procedure 
was  much  more  tlie  work  of  the  parties  than  of  the  public  authority ; 
llie  plaintiiV  was  obliged  to  act  according  to  the  established  forms, 
under  these  conditions  he  was  certain  of  triumpliing  over  his 
adversary.  The  formal  act  functioned  mechanically,  but  it  was 
u  two-e<lged  sword  whicli  returned  against  him  who  employed  it  if 
he  had  recourse  to  it  wrongfully,  or  if  he  committed  irrcgulariti«; 
the  fine  was  the  same  for  the  recalcitrant  defendant  as  for  the 
plaintilT  who  lost. 

(A)  Ixtra  Judicial  Proc«dur«,  — The  Barbarian  law  authorized 
mdividuals  to  seixe  trespassing  animals,*  to  require  security  from 
those  who  committed  offenses  prejudicial  to  their  interests,'  to 
follow  on  the  track  of  ("  vestigii  minatio  ")  stolen  animals  and  to 
make  domiciliary  searches  in  order  to  discover  them."  In  case 
of  a  flagrant  «tfense  the  victim  gave  an  alarm  in  onler  to  summon 
his  neighbors  to  his  aid  ;  ^  if  vengeance  was  penuitte*l  he  killed 
the  aggres.sor  in  the  presence  of  the  spectators  ami  exposetl  his  body 
to  tJie  public ;  in  other  teases  the  offender  was  seized,  put  in  chains  * 


■  The  count  obligoc!  the  pnrtios  to  pay  or  to  accept  th4>  nompcKiition  and 
to  make  p«iee;  rtn-aliMtranls  wprw  taken  Ixifon.'!  I.h<'  IciiiK  ami  cnnrlcnitipd 
to  nxilu  ur  to  havc9  tbi'ir  prupurlv  euiiQisvutcd.  "Capilularia  Iit*häUl," 
77».  c.  22.  1,  51. 

*  IndividuaU,  in  tim^a  of  violenci?,  nvre  loath  to  «ppnal  to  the  judgea. 
«bu  wL-rc,  bi'sitltni.  stroriKly  i^iuptictud.  GroRory  of  Tours  Bpe»k8  or  a 
Utieont  who.  supplied  with  prceonts  for  the  juago,  was  robbed  on  the  way 
and  arrivßd  empty-liaudcxt  and  lout  hin  suil. 

»Siroct,  "Diu  Gffalir.  v.  d.  CK-ridit "  (WiMu  Ak-,  1885);  Bthrend. 
"Zum  Proc<«8  d.  L.  Oalica"  ;  (rourfcnzi.  "  L'nntica  prot-nd.  trerm.."  1884; 
Brunwfr.  "  Pomch,"  "260;  immmimhT.  "  DIm  Wr^chwi'ijfiinK."  lS!ti"i. 

'•'Lex  8ali(!ii."n(WfMr(j9.  ref.):  "Li>x  Rih.."82;  "  Lex  WisiKoth,"  8.  3. 

•"Vie  de  Mint  Landolin"  (A. S.S..  jun    III.  .'J42). 

«•■Uot  Salio«."  37.  47.     "L.  Ribuaria."  33,  72. 

'  Later  sources  u^quaint  un  with  tlit>  vrios  u»i<d,  for  oxampl«  tb«  "bare." 
■D  Anglo-yorman  word,  »i^iryinü  "thi*  way."  Cf.  tho  old  biRh  Orman 
"faara,  '  Ol«.  "Ktym.  WowrU-rb."  Gln^ron,  ''Ktudc  hinl.  wir  laclanitiur  d*? 
hara,"  1882.  Cf.  Ihv  Latin  "  hue."  ihc  low  Iwitin  "huceuH."  cry,  the  old 
>>eneh  "hm-hcr."  In  üw  iiisc  of  crimi:-«  whioh  put  thf-  (niilly  parly  oul- 
MJdc  vt  tli<>  law,  Iho^e  whu  hud  a!(>»-<in)>KHl  I'liuld  kill  liini.  Tli<*v  formt^d  a 
*'>Iotei;ric-ht,"  na  tbi>  Ouriuaus  aay  and  as  miebl  be  üaid  of  lynch  taw. 

•"Lex  Rib.."  41.     "Form.  Tnron.."  30:  «/.  "h-  Rib.."  77. 
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and  bruustit  bcfun-  the  judge.  The-  plaiiitilT  Uicii  swore  with  six 
or  twelve  of  his  friends,  that  Uie  accused  wa»  guilty  ;  if  Uic  "  l^a- 
tio  "  was  regular,  that  was  sufficient  to  txHivict ;  if  he  resisted  while 
in  chains,  he  might  I«,*  iiilie«!.'  According  to  tlie  procedure  of  tlie 
Salic  Law  jn  an  action  against  an  "  houio  migrans  ''  for  "  fides 
facta "  and  "  res  pnestita "  the  plaintiff  invoked  the  inter* 
vention  of  tlie  public  autliority,  not  for  the  purpu»e  of  obtaining 
a  ]ud$:uient,  since  he  wa^  ci>nsi(lcred  as  already  having  tliat.  but 
rather  to  eject  tlie  defendant  or  obtain  pos^esäinu  of  his  property.* 
(IJ)  Judlciil  Froovdure.  —  Here,  as  in  extra-judicial  procedure, 
the  parties  took  an  actixe  part  hi  the  procecitings  and  mudi  im- 
portiLuce  was  attached  to  fortnalitie:!.  Tlic  judges  effaced  tliem- 
selve»  in  tlie  presence  of  tlie  buttors,  who  directetl  tlie  triaj  at  their 
risk  and  ihtiI.  Adjournment  took  place  upon  the  deiuaad  of 
the  plaintilF  liimself  under  tlie  form  of  "  maunitio  "  or  notice 
addreiised  to  tlie  defendant  at  bis  domicile.'  The  capitularies 
substituted  (tn  most  cases)  in  the  place  of  this  clumsy  "  in  jua 
vocatio,"  which  was  often  an  occasion  for  fights  and  quarrels, 
-the  "  bannitio,"  or  order  of  the  judge,  employed  at  first  t*>  bring 
an  individual  before  the  king  and  later  made  general.  The  de- 
fendant was  obliged  to  appear  unless  he  was  able  to  offer  a  valid 
exnu.se.  such,  for  example,  as  absence  in  the  «enice  (tf  the  king."* 
The  plaintiff  waited  until  sun.set  and  established  undeniably  the 
defendant's  absence  when  his  counsel  was  liable  to  a  fine ;  if  al>- 
sent  several  times,  he  was  summoned  to  appear  before  tlie  king 
and,  as  a  punishment  for  his  contumacy,  be  was  outlawed  ami 
his  property  confiscated.*  As-suming  that  the  parties  were  all 
present,  the  next  step  was  for  the  plaintiff  to  make  his  com- 
plaint, sometimes  after^having  taken  an  oath ; '  he  then  pronounced 
the  "tangano"'  (constraint)  against  the  defendant,  holding  in 

'  "  Lex  Salica,"  32  (HfiveU  ruf.) ;   "  Lpx  Rib.."  73.  T7.  79.     "  Piu*tus  pro 
t<>n.  pacis,"  c.  2.  4.  lU;   "L.  H«nrici,"  0,  I  And  ß;    "Capitularia  ri>cum 
Franoorum,"  I,  18(J,  <7.  '2.  3.      The  pemon  cauglit  in  the  aoi  ot  vommiltinir 
a  flagrant  crime  waa  not  allowed  to  take  thn  purgatory  oath.     "Lex  Rib.. 
41,  2.  »  rbul..  45.  50.  I.  .'>2. 

■  Ibid.,  1,  Eiiict  of  Pistoa.  8Ö4.  For  mit«  other  than  those  iovolving 
liborty  or  riehts  of  inhwitan™  thn  ■Tapimlaria"  of  Sift.  n.  4.  I.  268, 
pr<»«Tib«d  the  seizure  of  the  prop*?rly  of  the  dnfrndant  who  did  not 
respond  on  tho  second  Fumaioas  of  the  court.  "Capitularia  r^rum 
Fnuinorum,"  $ia-8I9.  c.  12. 1.  2S3.  —  OjxC,  "Oesoh.  d.  Proteneinlcitung»- 
form."  ISUI. 

'  ■•SunniB,"  "Essoine,"  "L.  Salica."  I.  47. 

*"8olsadir€<,»IeincM)llo«are."  "I^x  fialica."37;  40,  56,  100  {Uends); 
"Lex  Rib,,"  32;    Cohn,  " Ju»tizvt\rtvMg<ifrunx."  1876, 

•"Wtdredua."  "  widerpid."  ."voroid."  "  Uix  Ralica,"  106;  ."Lex  Rib.," 
67.  Ä;  "Capitularia  regum  Primcorum,"  I,  217. 

'  "Tangano"  -  1  compel. 
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his  hands,  it  seems,  a  weapoti  or  a  staff.  The  defendant  was 
required  to  answer  by  a  confession  or  a  denial ;  he  must  say 
"  yea  "  or  "  no  "  without  restrictions  or  conditions.  If  he  refused 
to  respond,  he  was  liable  to  puniahraent  for  coiitumacy.  So  far 
was  the  rigor  of  this  rule  pushed  that  the  law  of  tlie  Ripuarians  had  - 
to  permit  the  "  tangano  "  to  be  passed  over  in  cases  where  a 
RiHster  was  prosecuted  for  offenses  committed  by  his  slave ;  in 
such  cases  the  master  was  allowed  to  declare  that  he  knew 
nothing  of  the  affair  since  it  would  have  been  clearly  ton  unjust 
to  compel  him  to  say  "  yes  '*  or  "  no."  '  IrATiere  sucli  formalism 
prevailed  eacli  word  had  its  weight,  and  to  avoid  errors  the  [wrtics 
were  allowed  to  have  the  assistance  of  a  "  prolocutor  '*  or  *'  für 
Sprecher,"  the  "avant-parlier  "  of  the  feudal  law,  who  was  their  guide 
in  the  preparation  of  legal  instruments  and  formulas  of  procedure.* 
By  means  of  a  new  "  tangano  "  the  plamtiff  invited  the  judge  to 
pronounce  judgment'  and  according  to  the  procedure  of  summons 
already  described  the  magistrate  concluded  by  addressing  the 
same  invitation  to  the  "rachimbourgs."  If  the  defendant  con- 
fessed, or  if  he  had  been  taken  in  the  act  of  committing  a  flagrant 
ofFense,  he  wa.H  condemned  without  further  pr(>cee<iings.  Other- 
wise the  judges  determined  the  proof,  which,  as  a  general  rule, 
the  defendant  must  furnish  and  upon  which  his  judgment  and 
*xindemnation  depended.  Among  the  Scandinavians  they  rendered 
only  a  judgment  awarding  proof ;  among  other  Germanic  peoples, 
however,  they  pronounced  a  conditional  sentence,  that  is,  one 
which  conditioned  the  con\iction  on  the  e^^dence  submitted.  In 
that  case  the  judgment  took  into  comiideration  both  the  evidence 
and  the  merits  of  the  ac"tion.  The  defendant  was  required  under 
penalty  of  contumacy  to  promise  upon  uatli  ("  adramire,''  "  fidem 
facere  ")  to  furnish  on  a  certain  day  the  prescriljed  proof.*    The 


'"Aliacclft."  entire  dispute  ("all-wikjo").  "Lex  Rib.."  30.  1.  50.  19. 
'.W,  8.  Thi<i  prini-iplp  Km  been  ronUwUvl  undi'-r  lln^  pretext  that  it  often 
tflBded  Ui  stvrilicf  i1il>  riitbt»  v(  thu  (Ii.>fi<ud&nt .  ThuH.  whctn  he  was  asked 
IT  be  had  committed  a  murder,  he  had  to  n>ply  tjfs,  without  ihn  power  to 
Add,  Uwt  it  wa»  for  Ifgitimata  (li<f<>nio*,  «nd  h«  wniild  l)e  rondcmoed  con- 
trary to  all  justici*.  Lot  us  reply  Ihm  thv  ».vst«in  of  th«.>  "leeis  octiones" 
of  nom«  did  not  admit  <x«-|>tion«  eithor;  the  dfiflrienny  was  hwu 
made  up  l>y  t'n>it«-qm,'stiunB.  Cf.  tli«  prwwlurw  in  th«  "SaR«"  of  Nial. 
Exception»  wer4<  pomibl«  when  the  ju<^  and  uol  the  plaintiff  addressed 
bimiKlf  to  the  defendant. 

»"Capitularia  recum  Praneoruni,"  c.  3,  I.  281.  Th«  "prolocutor" 
diffpTPd  from  the  ntlorney,  "advoeataa."  "mimtporo."  The  tatter  had 
the  right  to  appi'ar  iii  roiirl  in  thf  plaee  of  hi«  client  in  prreptinnal  oa.'ieM. 
or  where  this  wa«  found  iKrmi.'isible.  ßrunnrr,  "Fontch.."  389,  and 
"Z.  f.  ventl.  Reehtsw,"  I.  321 ;   Lma,  "Die  Anwaltsabart."  IS9L 

»  "Lex  SaUea."  57.  •  Ibid..  SO. 
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process  entled.  the  suitors  must  acquiesce  in  tlie  judgment  or 
challenge  it  as  wrung  ("  blasphemare,"  "  fausser  le  jugerneiit  ") ; 
if  they  did  neither,  ancient  custom  analogous  to  tlial  followed  by 
the  French  to-day  in  Tunis,  required  their  iiiii)risoiiinent  until 
they  were  able  to  pnniuunee  tiiemselves  eitlier  in  favor  of  acquies- 
cence or  rejection  of  tlic  judgment.'  If  die  judgment  was  attacked 
ss  fal.sc.  an  onlcal  or  duel  followwl  in  cnrly  day»  or,  during  the 
Caniliiigian  period,  recourse  wuh  hat!  tu  Üic  court  of  itic  king. 

§  IKi.  Proof. — The  varieties  of  testimony  admitlod  by  the 
Roman  law  were  rational:  witnesses,  written  instnnnentfl,  and 
confession.  Ilanlly  any  other  means  of  bringing  about  a  con- 
viction were  recognized  by  tlie  judge.  Proof  was  furnished  by 
the  plaintiff;  this  was  entirely  ju.st,  .since  it  was  for  him  who 
wished  to  change  tlie  "status  quo"  to  show  tliat  his  eomplainbi 
were  well  founded.  Barbarian  law,  on  the  contrary,  introduced 
a  principle  which  was  the  reverse  of  that  established  by  Komun 
legislation  (which,  morcover,  resembh'd  modern  law).  It  organ- 
ized a  sj-stem  of  illogical  proof,  the  oath,  the  onleol,  the  duel,  and 
otliers  t}iat  caimot  be  dtscusseil ;  from  the  moment  at  which  they 
were  regularly  furnislicd  tlic  jutlgment  followeil.  whatever  might 
be  the  opiniim  of  the  judge.  In  Uie  second  place,  it  was  the 
defendant  wlio.  in  most  c!ises,  was  obliged  to  furnish  the  proof. 
This  system,  singularly  odd  in  our  eyes,  appeared  verj'  natural 
to  tlie  men  of  the  Uarbarian  epoch. 

(A)  Wrtttm  Testimony.  —  Written  proof  or  proof  by  witness 
was  not  poSssible  in  most  cases ;  these,  in  fact,  were  concerned  with 
crimes  and  misdcmcanurs,  but  there  were  acts  which  could  not 
\x  i)roven  by  writing:  moreover,  the  use  of  writing  was  httle 
known.  Members  of  tlie  family  of  the  accust^  could  not  testify 
against  him  witliout  violating  the  most  sacred  duties,  nor  in  hi» 
behalf,  because  no  weight  was  attached  to  testimony  which 
custom  almost  obliged  them  to  give.  The  same  wa.s  true  in  rcgartl 
to  the  members  of  the  family  nf  the  accu.-icr ;  and  as  to  those  who 
were  not  relatives  of  cither  party  they  dareil  say  nothing  for  fear 
of  expo.sing  themselves  to  the  enmity  and  vengeance  of  one  or  the 
other  of  the  two  families.     Confession  alone  remained,  but  this 


■■•Lwc  SiJic«."  57.  3;  "Lex  Rib.."  55;  "Ux  Wia.."  2.  1.  19,  23; 
"L.  Burg.."  90,2:  "Cap.  Tht-od.."  805.o.  8;  JSaibct«.  N.R.H..  1887.5«; 
Skfät..  "Di«>  Xkhtigkviüibuiohwerdo,"  1886;  OetMUfr.  Z.R.O..  30.  33. 
Aiiiun^;  thv  OweUv  (CHuc'a«tiK),  thi*  ■_'xu<rutiun  of  judKitiunU  wax  insured 
by  tlu'  surety  whum  tb«  tribunals  roquirud  of  ttiu  poriiti:!  nud  Itecausto 
Ihcy  drow  inramy  upon  tht-m^clvcs  in  pam  of  inexw^ulion.  Tho  arbitral 
ob&DK'ter  of  tlit>  MDiiviit  juriKdtclion,  is  w«U  shown  in  ttipiw  facU. 
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was  verj"  rare.  Reasonable  proof  being  larkinf^,  in  nine  cases  mit 
of  ten  recourse  was  had  to  an  appeal  to  (»od  and  to  Him  the  judg- 
ment was  deferred  bv  means  of  the  oath,  the  ordeal,  or  tlie  duel. 
In  the  belief  of  the  time  this  was  a  supreme  and  sure  resource  and 
evcrj'where  it  came  naturally  to  the  front. 

(B)  8yst«ni  o(  HB^atlTe  Prooto.'  —  It  is  less  eas>'  to  explain 
why  tliis  sort  of  evidence  had  to  be  furnished  by  the  defendant, 
tliBt  is,  by  him  who  denied  the  charge,  contrary  to  the  Roman 
axiom  "  negantis  nulla  probatio."  '  A  simple  denial  on  his  part  it 
.seems  would  have  offset  the  simple  affirmation  of  the  plaintiff, 
but  this  affirmation,  or  to  speak  more  accurately,  this  accusation, 
was  majie  (mJinarily  under  such  conditions  that  the  judge  was 
hound  to  give  it  serious  consideration."  At  times  it  was  accom- 
panletl  by  an  oath,  at  other  times  it  was  supported  by  strong 
evidence,  and  in  bringing  it  in  the  accuser  risked  bis  life,  his 
fortune,  and  even  the  lives  and  fortunes  of  bis  family,  because  an 

*  Grimm,  R.A..'  839  (itnd  Mithetel,  "Orieino  du  droit  francAJs"); 
K.  Maurtr.  "K.  Vicrt*U,"  16.  97;  18.  32.  "Diw  Bvwvi«vt.rf.  Kr. 
UobQrMh.,"5,  ISO:  Zom.^'Bowmvorf.  a.  laneob..R.,"  1873:  Braudouin, 
"Retnarq.  sur  la  nrouve  Twr  lo  MTtncnt"  (Ann.  Qnmoblo.  1897);  J!3e- 
rlari^a.  \.R.H.,  1898. 

>"It<)th.."  mt;   "Bunr-."  4.'):    "I^x  Rib.."  paanm  (and  tbo  greater 

rrt.  of  thp  other  laws):  "  jtirpt  aul  componat."  "L.  S&lina."  14.  2.  30, 
42.  5;  "Burg.."  45.  Aftobani.  "Adw  1.  Ouadob.."  c.  6.  dwlares  that  a 
Euill.v  person  lakvn  in  the  act,  rouM  clMir  himself  by  oath  ;  it  is  udmitu^d. 
»wovor,  on  tlit>  faith  of  other  text«,  that  Hagr&nt  ofTeriMw  woru  mn  ex- 
oeptiou  to  tlii)f  rulu.  Tbu  cxpremioos  o[  thu  SaliL*  Law:  "si  probatio 
opTla  fuerit"  or  "non  fucrit«toiBdprabatumrufirit"donot  prov«  that  the 
Haliir  Iav  bod  rcvented  th«  proovdure  and  plaood  tho  proof  ou  thv  pbunrifT. 
The  deK-ndaut  wus  "udprobatus"  or  "codvicLui.'  in  caso  of  Ha^raut 
ofTensrs,  "l^x  Salie,"  21.  2.  by  witnwKtp.s  (if  thpy  were  allowod).  by  a 

Sroof  to  wbioh  he  suhmitt^'d  «nd  whir-h  u-ent  ai^iitMl  hirn,  "Ix-x  Halii;," 
i.  1.  2.  4..  bv  an  ord<<al  subiujtivd  to  by  ihe.plaintifT.  "Lex  aaiic,"  V&. 
94.  •'fapitiiliiriii  regiiin  Fnuiconim,"  I,  6.  and  in  ihn  raae  where  the 
"probatio"  propiirly  oftlled.  wsIvm!  the  oalh,  "l^nx  Sab^a,"  39,  2.  Th« 
law  or  (lortyno  adinilted  an  intermediär}'  oystem:  witnewie»  and.  in 
dcruult  lhpr4-of,  an  oath  with  no-iiwRamrs. 

*  Tho  current  fommia:  it  is  the  right  af  the  tribunal  to  determine  tho 
character  of  th^  proof  aud  to  dix-ide  upon  whom  it  shall  be  in<'umbent  to 
produce  Ih«  evidpticp.  by  atv-^rlaining  ih«  parly  most  nearly  brought 
to  it  (for  evamplo.  the  plaintiff  if  thcro  wore  riorumentarv  p\'ifloneo. 
or  in  va»e  of  tlagruQt  otlensesl.  »a«  a^-repted  «-itli  dilllciiUy  [lor.-atise  the 
judi{t<a  w^rit  bouud,  by  the  derUniliun  of  l)u>  part)i»i.  and  thu  laws 
usuallv  impascf)  the  burden  of  proof  on  the  defendant.  Germanic  proofs 
»■we  uifTpront  also  from  Ihu  Roman,  in  that  they  were  not  debated,  for 
bow  eould  an  oath  be  debatMl?  They  i-ould  bo  utliu'lti'd  only  uxeop- 
twnally.  a^i,  for  example,  by  impeachment.  FVum  tht^  point  of  view. 
il  can  b«  wid  that  it  was  an  advantage  to  furuish  tlio  proof  and  nut  a 
burdco,  as  in  Roman  law.  The  one  who  mvoH  proof,  it  has  hnm  said,  is 
likn  the  on«  who.  in  a  duel.  rthoot-'H  first.  Thoro  is,  at  least,  aavat-:  oxagjtera- 
tkm  in  tRitt  manntir  of  view.  Il  wa«  not  ulway»  «.taHV  for  the  defendant 
to  procure  the  number  of  joint  swoarurs  required  by  law;  often  oae  re- 
coils before  an  orflc-ol  or  before  a  duel  whon  it  is  to  be  fousbt  with  a  re- 
doubtable ad  versarv.     (Ex.:  (Laca of  Nial.) 
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accusation  was  equivalent  to  a  dcclaraüon  of  war  between  the 
two  families.  The  accuser  who  failed  to  establish  his  accusation 
was  liable  to  the  penalty  which  he  wished  to  have  inflictc<l  upon 
his  adversary'.  Against  a  complaint  made  under  such  conditions 
it  was  entirely  natural  (and  the  historians  have  shown  tJiis  to  be 
true)  that  the  accused  should  crj"  out  and  protest  his  innocence  by 
means  of  an  oath,  and  the  law  sanctioned  tliis  practice.  The 
defendant  could  not  be  convicted  in  the  absence  of  positive  proof, 
nop  could  Jie  be  acquittetl,  because  he  was  suspect«!  of  Itcing  guilty ; 
he  was  therefore  requested  to  swear,  in  the  presence  of  the  cotirt, 
that  he  was  iiuioccnt.  Thi«,  in  principle,  the  accused  cleared 
himself  hy  means  of  an  oath  ; '  the  ordeal  was  resorted  to  only  in 
a  subsidiar>*  manner  and  by  Wrtue  of  an  agreement,  or  when 
joint  swearers  could  not  be  found,  or  when  persons  belonging  to 
the  ser\'ile  class  were  involved  (because  an  oath  taken  by  them  was 
distrusted).'  The  duel  was  resorted  to  chiefly  as  a  means  of  attack- 
ing an  oath,  or  a  sentence  alleged  to  be  unjust.  The  law  of  the 
Burgundians  allowed  the  pliiintiff  to  challenge  the  defendant  to 
single  combat  at  tlie  moment  when  the  latter  was  in  the  act  of 
clearing  himself  by  oath.'  Confession,*  written  pmof,"  and 
witnesses*  were  not  unknown,  however,  to  the  Barbarian  law. 
But  witnesses  as  they  were  known  to  the  Germanic  law8  were  not 
generally  comparable  to  those  of  modem  times.  There  were: 
1st,  documentarv- witnesses  ("  testes  rogati  ")  called  to  establisKa 

'  The  plaintifT  Bomptimps  haH  Üt«  riffhl  to  prevent  the  dnfettdant  from 
takinK  the  pursaturvoaib  byestuhlishini;  hU  ku>U  tlimui^h  the  Utstimuar 
of  witDMsea.  Cj.  "Lex  iloiti.  Our.,"  XI,  14.  Troi/a,  noe.  SW,  641,  677, 
703. 

*  Deere«  of  Oratian,  <■.  1,).  o.  2.  n.  .S. 

»■'Lox  Aiam."  4,1.  The  Salic  Law.  .'i.'I,  ft2.  106.  94  (<•/.  "Pa*>tUB  pro 
teo.."  p.  c.  4)  i^ermilted  a  dirpt't  <^' hüll  eng«  to  the  orde»]  by  boiling  wsitor, 
which  scema  tu  bavt>  lakeii  Lhc  placv  of  the  duel.     "Burg.,"  45. 

<  The  äalio  Law  did  not  authorize  the  use  of  torture  cXßopt  for  slave«. 
Kevertbelen,  Gngory  of  Totiri  refers  to  its  appticatioa  imUlw  oftMl, 
:*Lex  SaUe/*  40.  "Lex  Bti».."  7.  39. 

*"Lox  Rib.,"  59.  1.  Brunner,  "Dos  Gcrifhtcsuiugni«  u.  die  frUnk. 
Urk."  ("Pwitg.  f.  Hpfrt«ir,'M873>.  The  mval  t-harter  gave  faith.  Whsn 
two  royal  charter«  wvtv  uppoMnl  to  ew-h  olW<r,  an  attumpl  wne  first  nude 
to  reconcfle  ihcm.  hut  usually  the  oldont  wan  given  tha  liraoreaeo.  *'Lex 
Rib.,"  60.  67,  A  privat«  instrumvnt  drew  i\»  fore«  troDi  llie  Oatb  of  the 
sffribe  and  the  witDtwse«;  the  Goraian  "Urkunde"  which  dceixnalod  tbo 
written  tn.<)trumont.  slcniflcd  iritnot».  "Lex  Rib.,"  58.  5.  59.  2.  "Sal. 
Kxtrav.,"  B.3.  Alain.,  2,  2.  Lib.  Pap.  Wid.,  6.  The  Ripuarian  law  dis- 
tinsuished  tho  «implo  eonl-wtation  and  tlio  fulsu  aocuaaliuu  v,  liJtrh  supposud 
ana  rtwided  it  bv  duel  or  tho  oomparison  of  handwriling. 

*tbid.,  60,  "Bav.,"   16,  2.     Wlit.n   Iniid    wiw  »old.    tbo  children   were 
boxed  on  the  ears  or  tbuir  uan  wen-  puUcd  in  order  to  boil«r  fix  the 
fact  in  Ibfir  momoric«.     Th«  Salic  Iaw  establishod  it  by  moans  of  vit- 
iHMSM.     To  what  ext«(nt  did  it  deviate  io  this  reepeot  from  the  oonu&oai 
BorbariaD  law  by  admitting  wiloenaM  on  ooeaskiD? 
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fact,  such  an  a  summons  to  apprar  in  court,  and  to  declare 
under  oath  tliat  this  fact  had  taken  place,'  and,  2d,  witnesses 
of  notoriety  summonwi  U)  cstahlish  a  known  fact,  such  as  the 
fact  that  a  stolen  hog  was  "  votinus."  tliat  is,  consecrated  to  the 
divinity.' 

§117.  The  Carolingfian  Inquest. — ^  In  this  la.tt  category  of 
witnesses  arc  perhaps  tn  he  found  tho^  who  took  part  in  the 
Carolingian  inquest.'  Tliis  procedure  could  he  prescrihed  only 
by  the  king  (the  count  of  the  palace,  or  the  "  missi ")  who  issued 
an  '"indiculus  inquisitionis,"  or  letter,  enjoining  the  judge  to  make 
an  inquiry  and  tran.smit  the  results  to  the  king  hy  mean.s  of  a 
report,  or  to  decide  the  controversy  him.'wif.  The  royal  trea-sury 
and,  consequently,  the  benefices  and  monasteries  belonging  to  the 
king,  many  churches,  and  Jews  under  royal  protection,  wereentitled 
to  demand  proce*Iure  by  inquest  without  the  royal  letter.  Under 
it  proof  was  more  easy  to  establish  and  the  results  of  the  "  inqui- 
sitio  "  could  not  be  vitiated  through  resort  to  the  duel.  TJiis  pro- 
cedure, moreover,  was  applied  only  in  actions  relative  to  landed 
property,  to  long-term  usufructuary  rights,  and  to  questions 
affecting  the  State.  To  conduct  tlie  inquest  the  judge  chose  men 
from  the  vicinage,  "  pagenüies,"  "  infra  patriam  habitantcs,"  who 
were  known  for  their  uprightness,  "  bonos,"  "  veraces  " ;  he  made 
them  promise  under  oath  to  decide  according  to  truth  ("  vere 
dictum,"  verdict),  after  which  they  were  asked  what  they  knew 
of  the  facts.  There  was  no  rule  which  fixed  the  number  of  jurors, 
or  which  regulated  the  examination  or  the  verdict.  It  was  this 
proccflure  which,  as  it  developed,  gave  birth  to  the  Anglo-Norman 
trial  jurj',  to  the  Knglish  jurv',  and  consequently  to  the  modem 
jurj' ;  it  is  found  again  in  the  "  inquest  of  bystanders." 


"  "Lex  Salic«."  1.  3.  39,  1.  -45.  2,  46.  47.  40.  .^2. 

» Ibid.,  2.  13.  33.  2.  In  «mr  limt«  ihr.  vitlue  of  Itio  tomtiinony  i» 
chieQv  eonttidi-rud  and  woltcbvd  " pondi'rautur.  uua  numunuitur."  CJ. 
"  Lei  Salica,"  39. 2  (cod.  3)  and  "  Extrav.,"  B.  2 ;  on  the  contrary  wi^ight 
i»  eivcu  to  the  number  of  witnpssp«.     "Cap.  «•«.  FrjirK-.."  8!6.  c,   1.  I. 


*  Brunner,  "Ent?t*liune  d.  Sehwurgoriphtc."  1872;  "  Forwhimgon," 
88;  and  "D.  Rw^lil««.."  II.  524;  "R*.v.  k«.«.  du  druit.  Ori«.  du  jtu-v." 
1881;  "Cup.  WormB."  829.  c.  8.  II.  713.  Tlio  "iiiqui«itiü"  alao  look 
plaoc  in  tho  prooodare  of  iDforinalion.  It  van  a  question  of  »aching 
iiutorioiiR  oriinitiitl»  whoiri  nu  one  drnt^l  iu'cukh.  Ttion  tht>  nio«t  worthy 
of  «onßdtiMcft  wurc  xummoucd  UDd  they  wvrv  m&d«  to  ewaar  to  inform 
aguDBt  crimt»  ooramittod  in  their  dir^trir-t.  Tho»*  a^nsl  wbom  th*y  in- 
formed weix'  trouti'd  a»  if  thi-y  wprn  iiinitT  furmul  lu't'iisatioii ;  tlipy  liad  to 
clear  tbomMjIvcM  by  oatli  or  liy  unlcalii.  Thiit  proci^durt'  was  npiiliod  uvcn- 
tually.  Id  Ihe  greater  part  of  tht  Gf-rniftnio  countri«.  "Comimiuw  v/^ritÄs 
dura  iv  droit  lUiuKud"  (La.nit..vru.  1882),  Vvliuiu  is  Wiott pliuliu,  grand 
jury  io  Enelond. 
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§  WH.  The  PurffUorjr  Oath.'  —  Proof  by  oath  was  the  proof 
recognized  by  the  <'onimoii  law.'''  The  accused  deurt'd  liimst-lf 
by  swearing  that  he  was  not  guilty.^  'Vhe.  oath  wa»  consiflercd  as  A 
judgment  of  (lod  ;  (Jod,  being  cnlh*«!  upon  to  witness  the  truth  of 
an  afhnnutioii,  would  not  fail,  if  it  were  false,  to  strike  down  the 
one  who  utti-red  it ;  the  jM-rjurer  would  die  at  once,  or  later  in 
the  year.*  The  oatb  irichiiled :  1st,  a  eonsccnited  formula;' 
2d.  a  solemn  act  coupled  with  the  customary  words ;  thus  a 
miiterial  object  haWng  some  relation  to  the  gods  or  to  the  saints 
to  whom  api>cal  was  made  was  touched  by  tlie  accuse^!.  The  pagan 
«Mitb  was  taken  upon  anus  or  upon  a  ring  dipped  in  the  blood  of  an 
animal  that  had  been  saerificeil ;  *  the  Christian  oath  was  taken 
upon  the  relics  of  a  sßint.  upon  the  altar  where  these  relics  were 
kept,  upon  the  gospel,  or  upon  the  cross,'  The  oath  of  the  accused 
wa.s  onlinarily  required  to  be  accompanied  by  tlie  oath  of  a  certain 
number  of  «»jurors  or  fellrtw  swearers  ("  oonjuratores,"  "  sacra- 
mentales  "),  first,  the  relatives,  who  were  bound  to  swear  for  him 
on  account  of  the  family  solidarity;'   then,  neighbors,  including 

^  If.  ^orrti'itf.  "R^igangMid."  I8N0;  lltaudouitt,  "Ann.  Oraooblo,'* 
vol.  VIII. 

■  "L(rx  Hkliva."  14.  3.  In  (if'fauttuf  "prolxiiio  n-rta"  th<>y  »worv  with 
Wlow  Rwrarer»  C'oojuwur»") :  if  none  could  bo  found.  th4-y  muRt  submit 
to  Die  onU>aI  of  iMtilini;  water,  ur  pay  cnmiHRtiliun. 

■  "Purgatio  canonira"  in  contradisiinction  to  ihc  diiH:  and  to  ordeals. 
"pureBlin  vulraris,"  rpJ¥<Tt4?d  by  the  courlw  of  the  Churrh. 

*  Grfoory  »f  Tour».  S.  1ft.  40.  5.  .JO :  "  Di-  ghmB  cHtJ'ess.."  93.  (fH )  M. 
"Pfttr.  lat..  "  vol.  k7.  p.  582  i''miro<^iila  Eligii"):  acnmc  woa  fummittcd; 
fallti^rHndson  whtd accuKe«!  :PM-bL'bargod  th«  other  with  lhi>a<rt  :t ho  bishop 
and  ihu  duke,  "i-mn  nop  pogKcnt  m  veritati'in  coKooswri',"  had  the  raae 
judged  by  Saint  FAol:  "tibi,  sasctc'  Rligi.  hoc  judicium  comtnittimus": 
thi'  two  ni'cuiwd  iMTHoiM  «wre  plw<^  before  tht>  tomb  of  tbe  «aint.  and 
"expi-culiaut  pPt  soc-nunentum  Dei  font  Judi<-iuiu":  «.■ar(Mly  bad  th» 
ion  m-eun  to  \&ke  the  oath  whe-n.  »cIimk]  bv  the  demon.  )ie  fell  to  the  oarth. 

•  '■  f-ex  Rib,,"  67,  A.  The  a<^ni««- and  tne  arruM-d  tiwl  In  iit».  in  g«nerml, 
the  eiii^touiary  foriuul»».  The  avcuBod  was  not  frei-  tu  sn-ear  an  bo  wiibed ; 
hin  advernary  wak  aot  authorized  todictale  lo  him  the  fonnutaof  the  oath. 
Often,  doubtleiw,  the  pUintifT  dictitt«»]  tiw*  fortttuU»  wliifh  th"  defmulunt 
rvpeatvd  word  for  word.  The  Numuui  law  had  a  "jurajuerituiii  esa-aria- 
lum,"  whoso  formula  waa  dict«l<*d  by  the  jud^;  the  Knglifth  law,  a 
'■jurartienturo  facluin,"  which  wB*i'<iiUrar>'  t"  'I'«  "junum-ntum  planum," 
(«ken  without  l>eiii)ii;  dictated. 

•  Arrnn  wen'  Txrliam  iH>nfl(K> rated  to  the  gwis.  Ammien,  17,  12,  21; 
"L.  Alam.,"  .SG;  'Koliiair."  304;  "Bavar.."  lf>,  :>\  "Lex  Kih..'* 
67,  5:  "in  rirclo  et  wUoro"  or  "hasia,"  rin^  or  switch  of  Iwicel  tree. 
r  Prisorw."  :i.  a :  22.  2.  Alam..  .■■,.  4. 

'.WflrtuJ/.,  I.  LiK:  "in  palalio  MU|}er  rapelhk  (eope)  8.  Martini."  "Alam.," 
«,4  (on  a  shrine;  if  it  is  empty,  tbo  oath  was  voidj.  "Cap.,"  WW.  o.  11. 
Where  wa«  the  oath  taken  7  In  the  ebureb ;  "I^ex  Hib.."  67.  5.  and 
"Cap.,  add.  I.  Hib.."  S(«.  e.  II.  "Form.  Tuma.."  :i».  In  the  palacw: 
J/orrtiJ/.,  I,  3Ö.  "Juraro  in  harao"  ;  "L.  Rib.,"  ;i2.  72.  77.  meaas  lo  ewear 
00  a  eonseerated  object  irelies.  rte.);   of  "hanie,"  ron-iert-aied  plare. 

*  The  custom  of  joiat  Hw-esring  is  explained  by  this  xolidarity :  it  wax 
dorired  to  Mlablish  tb«  collective  responsibility  of  the  fantUy,  aad  it  was 
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any  free  men  whomsoever,  provide*!  they  were  of  the  same  race 
and  condition.  The  number  of  joint  swearers  varied  according 
to  the  different  laws,  the  importance  of  the  action,  and  the  status 
of  the  prrson.s:  the  "plenum  .snrramcntiim  "  of  the  Saxon  law 
contenting  itself  with  twelve.'  They  took  the  same  oath  as  the 
accused  or  they  swore  that  his  oath  was  crwliblc ;  if  he  was  ftuilty 
of  perjury,  so  were  they.  According  to  the  law  of  the  Alamanni 
they  all  placed  their  hands  on  the  shrine  containing  the  relics ;  the 
accused  pronounced  the  word.s  of  the  oath  and  the  fellow  swearers 
said:  "Sic  Dens  noa  adjurct."'  The  penalty  for  false  swearing 
was  mild  enough  at  first,  it  being  left  to  (lod  to  wreak  vengeance 
upon  the  perjurer;  but  when  it  was  seen  that  the  effects  of  the 
divine  wrath  made  themselves  felt  too  tardily,  many  rendered 
themselves  liable  to  the  penalty.  The  capitularies  punished  the 
perjurer  by  cutting  off  his  hand,  a  sure  means  of  preventing  a 
rei>ctition  of  the  offense  if  he  had  not  been  allowed  to  save  his  hand 
through  the  payment  of  comiKisitioii.^  The  purgatorj'  oath  fell 
into  disuse  rather  than  vt-a.s  abrttgated ;  tt  had  lost  in  the  public 
mind  its  character  as  judicial  priiuf.  It  was  realized  tjiat  there  was 
no  good  rea.son  for  sup]>osing  that  he  wlio  would  not  shrink  from 
committing  a  eriminnl  act  would  hesitate  to  take  a  false  oath. 
There  was  nothing  to  he  seen  in  the  oath  except  a  solemn  affirma- 
tion to  whicli  religitnia  faith  gave  a  certain  weight;  fiiiallj',  the 
practice  of  inquest,  or  inquisitorial  procedure  (toward  the  end  of 
the  1 100  s  in  the  ecclcjuaatieal  courts  and  at  the  end  of  the  1200  s 
ill  the  secular  tribunals),  render«!  the  oath  useless  and  led  tu  its 
abandonmeut.* 

required  that  the  aevused  «ubmit  bimsetf  and  hi»  property  to  the  male- 
dieiiüi)  rutitainnd  in  the  oath.  When  the  old  ortnuiiz-aiitm  of  thti  fuiuily 
■was  gone,  tho  neighbors  were  taltm;  if  they  were  Buspc^ta.  the  plaintin 
Kotnetitnex  chose  them;  sometJtneB  eaob  party  cboB^  half  i\fiirc.,  I.  3S: 
"Medii  el.t-ti").  <'/.  "hex  Sal.."  60:  ^'Burg.."  ft;  "1101110«,"  300; 
"Capit.  reg.  Pran..*^  I.  :iir.:    C'Mack,  "Die  Eidhelfer."  1S8Ö. 

'  Multi|>le8  or  submultiples  of  \2:  'A,  0,  24.  'Mi,  48.  72.  Th**  iirX|>reK- 
sioDs  U)  BWBar  "iluutU't^inia  manu,"  "rilii  tertius,"  uro  not  clear.  Tlio 
oeeuscd  swore  Bomciimeg  at;  twelfth  'nitb  clcvca  joint  Bwcartrx.  snmo- 
time*  as  thirteenth  -n*ilh  twelve:  sometimes  M-ith  two,  xomvitimca  with 
time.  Onlhe-'trf»  wniores,"  "Sal.."  48,  2,  cod.  5.  6.  10;  ou  the  "three 
aloarhu,"  "Can.  Spnon.."  17.21. 

'  ßubKequently.  they  vouched  for  the  honesty  yf  the  ac<?usi:-d ;  but  the 
eurtiOeat«  uf  mnraJity  which  they  thus  dclivurtHl  to  Itini  did  not  bold 
(hem  renmm)ble)Q<:«fleof  perjury.  "Form.  Turon.."3L,  X,5.34,f>l,"jur&m 
tie  eniduutal«"). 

»  Liutpr.,  144.  "Capit.."  779.  o.  10,  t,  40.  780.  e.  64.  I.  Ö8  ("nee  testU 
nee  ad  socramentum  aooedat"). 

*  X,  5,  ^-i.  In  ewe  of  ifrave  rumor  ("diffaniutio")  one  o]ear«d  himuiir 
by  oath  with  the  oompurfpitores  (canonical  lawj.  "loquisitio."  1198. 
lim.  X.  5,  3.  31.  Theoath  of  the  121X)8;  I'Olim."  I.  320.  7.  ■'Cont. 
de  Toulouw."  4tt,  47,  48. 
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§  1 19.  Juaiclal  Trials  or  OnlealB '  hove  been  in  use  among  nearly 
all  pcoiJes.  Wherever  unimistic  belief»  Iiave  prevailed,  suitors 
have  desir«H  to  appeal  to  vise  spirits  scattered  about  In  all 
material  ohjeets  to  assist  them,  to  take  sides  with  them,  and  to 
make  known  on  what  side  law  and  right  were  to  be  found.'  With 
more  exalted  conceptions,  whether  poljlheistic  or  monotheistic, 
It  was  thought  that  the  gorls  Intervened  in  human  affairs  by  a 
spirit  of  justice.*  The  ('hristian  ('hureh  adopted  the  Uarbarian 
practicf  of  tests;*  according  to  the  common  belief  God  could  not 
rcfu.sc  a  miracle  to  those  who  invoked  his  aid,  in  order  to  insure 
the  triumph  of  right  and  justice  and.  a.^  though  he  were  not  able 
to  accomplish  this  done,  they  had  the  "  naivete  "  to  prepare  the 
elements  for  him.  The  principal  tests  during  the  Prankish  epoch 
were:  1st,  the  ordeal  by  boiling  water,  which  is  the  only  one  men- 
tioned in  the  Salic  Law.*  After  mass  and  an  adjuration  to  the 
accused  not  to  receive  the  sacrament  If  he  were  guilty,  after  an 
exorcism  and  a  benediction  of  the  water  that  it  might  i*seapc  tlic 
power  of  the  devil,  after  orisons  and  prayers  over  the  boiling 
water,  the  judge  hung  a  stone  in  Jt  and  the  culprit  drew  it  out; 
his  hand  was  then  wrapped  with  lineii  and  the  seal  of  the  judge 
was  affixed ;  three  daj-s  later  the  cloth  was  removed  and  if  no  traces 
of  burning  remaine<l  on  the  hand,  or  if  it  was  in  a  state  of  convales- 
cence, the  innocence  of  the  acciD^cd  was  established ;  but  if  the 
wound  appeared  in  a  bad  condition,  the  case  went  against  him. 
The  popular  saying,  "  I  would  put  my  hand  into  the  fire  for  it," 


*  "Ord»Al."  Anelo-Saxon :  "urthcil."  Gorman.  "JudiHum  Doi, 
Bxam«>n  aqu«  friÄicuB,"  etc.  Kargt,  "Pwiljw'hr.  t.  d.  Vcr«»niml.  d-  Philo« 
loKuD  in  ZQrioh,''^lS87:  PattUa,  VLo  UnUUv."  1S90;  "Ur.  Kaoyclop.." 
nee  "  Epreuves." 

■  Mosi  of  the  ordeali  am  aatirfbt'torily  •■xplniiu'd  only  liy  rpircrcncw  to 
tltme  tNimitivo  IdoM ;  the  spirit  of  fire  burtii'd  t  \iv  piilly  and  spared  the 
innoceDl:  the  spirit  of  water  repclM  one  who  hud  mjurpd  iL:  thn  airirita 
whioli  worn  fotnid  in  foods  iviuld  rauiw  Mioknr-.>i>  and  dtnth  (onns^Mrratad 
food«,  hitt«r  waters  amonff  ihi«  Hchrews  Ui  e^lahhsh  the  aduUerj'  of  the 
woman):  the  soul  of  the  dewl  deii(>iin<-pd  the  asmasin  (" Bahrreobt." 
trial  by  coffin,  the  rorpsn  bled  at  thi>  approach  of  the  aaaassin),  eto.  The 
desir«  for  vengoaocQ  or  an  appropriato  exorcism  caused  the  spirits  to 
aot. 

'  flod  or  th«>  Krtds,  conccivtHl  as  Jiiwtirt'  itxirir.  iialurall.v  intervened 
in  favor  of  rieht  and  jUHtioe.  but  wa«  il  in  ihis  world  or  anolbcr? 

*  Christian  rilualu  of  the  DUO«  and  llKlt)a,  "OrdinoR  jndieiarum  Dei": 
Zeumtf.  ■' l-'orin..""  p.  008,  Bsb  La  Uunlia,  "Ord.  iudio.  Dei  nel  meAitale 
eolii'.'ano  d.  XII  s.  d.  oatt«<lr.  d.  Palenoo,"  liS92.  i^chmid,  "Oee.  d. 
Angela.."  414. 

*  "Judicium  aqu»  fen-enlis,  »neum  or  ineum."  Caldron,  "«aldaria." 
"Lex  Sal.."  14.  Hi.  Si.  .V,.     Except  under  the  Salio  Law.  ordeal  bv  boilioff 

laves.     "Ux  Rib.."  30.  1.  3.  31.. 1.     "Cham.. 


wat<*r  was  pwterved  fur  h! 

48;  "Kris.."3.  6.   14,3;  IAvip.,aO;  "Wisig.."  6.  1.3. 

subetituted  the  duel. 
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comes  from  these  old  ideas.  2d,  the  onteal  by  red-hot  iron,*  with 
tlie  same  ritual,  oonsiste«!  in  the  aecused's  e-arr,viiig  a  red-hot  iron  in 
his  »akod  hand  a  certAin  distance,  onliimrily  nine  steps,  or  w 
walking  with  [lakcd  feet  on  red-hot  plowshares;  3il,  tritU  by 
eotd  tvater'  according:  to  which  the  nlTcnder,  bound  by  a  e«)rd,  was 
plunge«!  into  a  vat  filled  with  water :  if  he  sank,  he  was  innocent, 
but  if  he  floated,  he  was  guilty,  on  the  theory  thfit  pure  water 
would  refuse  to  receive  him ;  4th,  ordeal  by  corutecrated  bread^  which 
was  given  the  accused  to  eat;  if  it  stopped  in  his  thmat,  he  was 
guilty ;  ."tih,  irial  by  lot:*  ßth,  trial  by  the  cross,''  an  nrdeal  probably 
of  monastic  origin,  which  consisted  in  the  holding  an  immovable 
position  with  arms  extended  in  the  form  of  a  cross  during  the 
recital  of  certain  pniyers;  the  one  of  the  two  adversaries  who 
first  allowed  his  arms  to  fall  was  declared  guilty.  This  form  of 
trial,  the  most  recent  oF  all,  was  abolished  in  8IS-S1E),  for  the 
reason  that  it  was  c^onsidered  to  he  a  profanntion  of  the  Passion. 
The  issue  in  these  methods  of  trial  by  ordeul  dei>ended  upon  the 
phj-sical  vigor  of  the  culprit,  upon  the  frauds  which  he  was  able  to 
practice.*  Hud  upon  an  aniestliesia  wliich  was  produced  in  certain 
persons  of  a  nervous  teniiKTainent,  similar  to  hysteria  und  hypno- 
tism. The  more  eiüightened  minds  soon  perceived  this,  and  in  the 
end  even  the  credulous  populace  came  to  realize  that  miracles  were 
rare  and  frauds  frequent.  But  in  spite  of  tlie  discredit  into  whidi 
trials  by  ordeal  fell  they  reappeared  in  the  UOÜs  and  12003,  only 
to  be  eondemnetl  by  the  Church  about  the  middle  of  the  latter 
century;  at  the  same  time  the  revival  of  the  Roman  law  and  the 
progress  of  judicial  procedure  had  the  elTect  of  creating  a  pref- 
erence for  written  proof  and  proof  furnished  by  witnesses. 

§121).    Th«    Judicial    Combat.  —  A   simple   recourse   to   force, 
trialby  single  combat,  wasconsidered  from  early  times  as  an  appeal 


■  Cutttomü  or  R&ro^lona  and  of  Möntpipllinr.  In  1815.  it  wu  still  used 
in  Flandvrs  for  the  trial  of  sorcerers. 

"The  " Cftpitularj'  of  Worms."  820,  o.  12.  II.  10.  twohibited  only  the 
paftao  fonii  oi  trial.  UatU  tbe  1700s,  it  was  employed  in  ««tioas  againHt 
aoroerors. 

■"JadiHum  ottm.  ciuteu.i  cixsecratus"  (eh«Mo).  A  cotUAcmtod  wafer 
was  aometim««  uii»d  for  the  itam«  »urpove  (ex.  Gregory  VI  I) .  Tb«  popular 
expreesioD  was :  Mav  this  piece  or  broad  ohoke  me  if  1  do  not  tell  the  truth. 

«The  lot.  "I^x  Hih.."  31.5.  'Capit.  reg.  Pran.,"  I.  5.  c.  Ö  and  II: 
."ad  plebiuiuiteu  ad  Hortem";  itubj«ctii)|<  the  slave  U>  torture  od  lliv  plwlg«> 
of  the  plaintiff  to  pay  his  worth  to  the  master,  or  trial  by  lot  ("sortiariiD," 
wreenisa}. 

•■■Cap.  «g.  Fnmo.."  758.  o.  17.  I.  41.  816.  o.  I.  I.  208.  818.  I.  279. 
Cf.  II.  23. 

■  Doubtless  a  modom  conjuror  would  extrtoau»  hioueU  without  much 
difficulty  by  mvojw  <jf  such  «  pnxwdure. 
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to  God.'  Although  the  Salic  Ijiw  diH  not  speak  of  the  HuH  there 
is  no  (ioubt  that  it  was  a  fr)rni  of  proec^kiri'  employed  among  the 
Salic  Franks*  as  it  was  among  other  Barbarian  peoples.'  It  was 
resorUHl  to  especially  when  an  natli  or  a  judgment  was  to  be 
contested.*  The  two  parties  entered  into  an  «Rreement  to  engage 
in  single  combat  and  for  this  purpose  threw  down  what  were  later 
called  "  gages  f)f  battle  "  ("  vndiare  [nignam  ").  The  eomliat  took 
place  in  public  Ix'fore  the  judges  after  the  two  parties  had  sworn 
not  to  make  use  of  magic.^  Among  the  Hipnarians  the  parties^ 
fought  with  a  long  sword  or  "  gladius."  smoiif;  the  Salinns  with 
pike  and  shield,  "cum  scuto  et  baeulo."'  From  the  time  of 
Louis  the  Debonair  persons  of  quality  fought  on  horseback  and 
with  lances,  as  they  did  during  the  feudal  epoch,  although  the 
common  people  in  accordance  with  ancient  custom  fought  only 
with  staves  and  shield.  The  duel  might  continue  until  sunset,  at 
which  time  it  always  came  to  an  end  and  the  defendant  who  was 
not  vanquished  won  hbt  case  ;  it  ceased  sooner  if  one  of  the  adver- 
saries declared  himself  defeated,  if  he  were  killed,  or  if  one  of  the 
judges  put  a  stop  to  the  combat.'  Many  laws  permitteiJ  the 
parties  to  employ  substitutes  to  act  as  their  cham|)ions.*  The 
judirial  conil>ut  n'as  regulated  with  more  detail  during  the  feudal 
epoch  but  exwpt  in  certain  particulars  rt-hiting  to  procedure,  the 
institution  remained  unchange»!.'    The  Church  did  not  condemn  it 


'  '"Judicium  piipn«.**  "campus."  "batalia."  ele.,  "I..  Alam..'*  SI; 
Hfvn,  -Or-  Etif>-..-lo."  (nn<I  bjl>l«.*(crapli.v):   CrUi,  "H  ihi.-llo."  1886. 

«  "Lex  Sttlica."  1»3,  Ihssflg.  Grcmfy  of  Tonrt.  7.  14,  H»,  10. 

»Tocil«*.  'Oerm.."  10:  "L.  fob..''  57.  2.  ßO.  4.  32.  4;  Alam..  .54: 
"Bav..**  2,  1.  8,  2.  17,  2;  "Burjr.."  8.  2;  4r»;  «).  2;  Liulp.  21.  Sran- 
dioavian  "nsas."  CouventioQ»!  duel  in  aocient  Ireland.  Slavn  of  the 
000s.  The  Anglo-Saxon.'t  prai-tieiKi  ordeals,  hut  nut  the  judicial  duol; 
Ih«  Normans  introdiinMl  it  intn  Kngland.  Wisigothic  lawn  arr  sikat : 
but  f/.  "Vila  Hludow.,"  o.  3:i,  M.li.ll..  S.8..  II,  ti2.^.  Itairt.  "Roman, 
i-'orsch.."  5.  IS90. 

•  "Tlmrin^.,"  c.  60.  "Cap.,"  RIß,  p.  1.  I.  'XH:  Aucl  acainBl  wiln««»>8 
nr  beLwvcn  witneme» ;  tho  daeatoH  champion  lost  hi»  hand.  (V-  "  Bar.." 
12,  8.  »••Bavar.."2,  landll.     "  R.il hair."  .tftK  (371). 

«  "Capil.  w«.  PraiM!.,"  1. 117.  IM.  172.  ISO.  Ü(W.  -JKi.  The  "batmhia" 
of  Frankish  law.  the  "bacutus  cornutus"  of  N'orman  law  ("Summa,"  r. 
6Sj  wa-s  douhtle«tt<  a  pike,  a  slick  witli  a  (Kiiiil  ur  iron.  />■>  Canf/e.  "Baou« 
lu»,"  "KuntiK."      (tre^ary  of  Tout».  10,  10. 

>*Fri9.."  14,  4:  "Bav.."  2.  II. 

■"Rothair."  "Pria.  sup.  Bav.."  2.  12.  9.  4.   12.  8.     Crenory  of  Tour». 

la  10. 

■"Biblioth.  Med.  M^'i"  of  Goudenti.  "Summula  d«  pugna.  Stylus 
Parlam.  ■'  Iß.  Hraamnnoir.  3fl,  4.  ftl.  6ft.  4.  ArtoU.  40.  41.  Lajiul. 
"last.  Cool.."  no.  lOK  and  following  (with  bibliog.).  Bmnnfr,  "Rov. 
<srit.  de  K^eisl.."  1S71.  Tht*  duel  was  always  rcvardod  ax  a  privikqc«  of 
aobles  and  of  free  men;  aomrlimm  it  was  aUownd  sctrfs.  Combatant«, 
oommon  in  Xormand.v  (<■/.  "Kris.."  5.  1.  14.  7;  "Roth.."  368),  wero  ad- 
mitted onlv  exceptiooallv  tn  France  (minvrs,  BvxagvnarianK.  woidmi,  aiclc 
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at  first ;  Samt  AuKu»tint>  saw  In  war.  wbich  was  but  a  duel  between 
nations,  a.  judgint-nt  t>f  GüJ.'  But  from  the  80U  s  ■  a  party  opposed 
to  the  duel  was  formed  within  the  Church ;  the  Council  of  VaJen- 
cia,  in  8Ö5,  pronounced  the  one  who  was  kUIed  in  a  duel  us  ii 
suicide  and  the  one  who  killed  lilm  us  au  assassin.  Nicholas  I  and 
his  successors  forbade  the  "  judicium  sanguinis  "  in  the  Church 
tribunals  and  by  churclunen ;  Innocent  II  in  1140.  and  Adrian 
IV  in  115Ü  condemn«!  it  even  in  the  secular  courts  of  the  bishop:» 
and  abbots;  the  fourth  Lateran  Council  in  1215  prohibited  it 
ouiiipletely.  Among  the  lay  tribunals  the  duel  resisted  for  u  long 
time  the  opiiositiun  nf  the  Church  and  the  action  of  tlic  Uomau 
law.  Abolishetl  among  tlie  pnviJegea  of  certain  cities  like  Saint- 
Omer  in  1127,  abuliähed  on  the  nM'al  domains  by  an  ordinance  of 
Saint  Louis  of  12ÖS  or  12130,  regulated  in  the  constitutions  of 
Sicily,  Frederick  II,  2,  25,  and  in  the  ordinance  of  Philip  the  Fair 
in  1306,  it  disappeared  only  about  the  1600  s.^  Philip  the  Fair 
authorized  the  duel  only  in  capiud  cases  (except  larceny),  on  the 
supposition  tliat  the  accused  cou]<l  not  be  convicted  upon  the 
testimony  of  witnesses.  It  continued  to  exist  in  an  extra-judicial 
form ;  numerous  edicts  of  kings  (embodying  the  most  rigorous 
measures,  particularly  the  edict  of  1769)  were  not  successful  in 
extirpating  tins  relic  of  barbarism.* 

people).  Thfl  pprann  atfnckr-H  hod  ihp  nhoine  of  arms  only  in  ponilmta 
l>y  chaLIenRp  and  not  in  t!irfsi>  whidi  took  place  on  Ih«  order  of  Iho  judR«. 
The  prw!eiiure  ooniprtfi<Ml  several  phages:  Isl,  Aiipnit;  complaiut  before 
the  judge  with  right  to  privat«  roinhat  if  tlif  ii.nvers»n,-  rvriixed  to  five 
justKt*.  Por  less  than  gravn  «-rimf*«  cullinK  for  imiiHwnnmont  of  the  parties. 
the  judife  required  the  newsssary  Keourilv  to  insure  thfir  presence  at  the 
trial;  2d.  Freaentation :  on  the  day  and  at  the  platw  fixed,  the  parties 
preSfiDtdd  thfimRelvos  hcFore  the  ju<jfi;e;  ."id,  Kfritni  aj  Ihr  appeni:  oath  of 
the  parties  «•onfirniing  (heir  pretensions,  oalh  that  they  would  not  make 
use  of  oon-'ery ;  tht.'  judir«  hail  throe  bans  nailed  out  orderiaR  ihos« 
pretient  not  to  dinturh  thp  king's  pooce:  4th.  Battle:  the  dend  "Kn^  in  tht« 
wrong,  and  tlie  i!i<real4>d  paid  the  fine;  in  rase  of  murder  the  conquered 
wu  bunK  i'  hu  »urvivüd.  um)  all  hi»  pmiierty  was  L>uQfliK.-ii.t«d. 
>  Pro(.'««8  hulwetm  Saint  Benoit  and  Saint  Denis. 

*  LiutpranA,  IIS:   "incerti  Munius  de  judiino  Dei." 

*  Loj/ttl,  81S.     lu  1574,  duel  of  Janmc  and  1^  CbastiUKneraJv  bL'furu 
;<BoDr>'  II.      In  England,  the  judicial  duel  had   liocn  practicalK'  disused 

rhciti  an  mventrii^  imthou  took  it  inio  his  head  to  demand  it.  Thi»  oco*- 
")Q  WMseiifd  for  its  utmlilion  (1S20). 
*SaMroR,  "Traii-t^  des  duels,"  KilO;  Raijuetiu  and  Uiuriirr,  "Qloss." 
"Onge  de  bataiUe."  "BCh.."  I.  .W2:  N.R.n..  1889.  729:  E»mri,,. 
"Hist,  de  la  prud^.  erim.."  1S.S2  i  Enijlish  translation  hy  John  Simpson, 
Boston.  1913).  Dt  Smtdt.  "Le  duel  judiciare  et  I'Kglise,"  1895;  t. 
Foiirnirr,  "Yvi»  de  Chartnrs,"  p.  25:  /sambvrt,  "Table,"  we  "Duel"; 
Tribunal  of  honor  under  Richelieu  (Ediiit  of  1026) :  D'Avend,  "  Rlohelieu 
fit  la  Monarchie  abMoluc."  11,  b9. 
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Kj'n^. 
The  Uriein  ct  Um  Military 
Beoenoe. 
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Topic  I.  Immunity' 

§  121.  Bomaa  Immunity,  an  exemption  from  taxation  and  from 
public  scrvi«^,  was  applinl  under  the  I*atcr  Empire  to  the  im- 
perial domains,  and,  by  virtue  of  special  privileges,  to  the  domains 
of  certain  individuals  and  to  those  of  the  Church.  If  the  inhab- 
itants of  the  domain  were  guilty  of  serious  ofTenses,  the  agents 

■  Bolioorapuy:   IFatir.  II.2.  339;  FnjiM  dr  Cou/'infir«'*.  "  Le  bäi£floe," 

S336;  Pro«(.  N.R.II..  1S83.  113:  RacA.  •OriB.  de  I'ano.  Fraaoe."  I.  91 ; 
eauefUt,  "Organis.  judic,"  p.   4lfi;   Salriali.  "Storin  d.  tmmunitA 
in  Italia,"  ISSU;   ChamarJ,  "R.  q.  hi«l.,"  I 


liOrrain,"  I.  120. 


lifTT;   BojimM,  "Hint,  du  dr. 
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of  the  domain  were  required  to  bring  them  before  the  governor 
of  the  province ;  in  case  of  resistance  or  deby  the  go\'cmor  had 
the  right  to  seize  the  malefactors  of  his  011111  accord.  Minor 
offenses  and  civil  controversies  among  the  inhabitants  of  the 
domain  were  judged  by  the  agents ;  those  between  the  inhabitants 
and  foreigners,  by  the  ordinary  judges,  but  in  the  presence  of  an 
agent  of  the  domain.' 

§  122.  rranfclsh  Immunity' produced  morcra<Hcal  ronaequences; 
it  was  a  royal  priWIege  which  exempted  a  great  landowner,  or 
rather  hh  domain  and  its  inhabitants,  from  the  jurisdiction  of  tlic 
royal  functionaries.  The  royal  domains  enjoyed  this  privilege 
without  a  special  concession ;  ^  most  of  the  churches  and  abbey» 
obtained  diplomas  of  immunity  *  and  so  did  many  Ia>*men.'  The 
concession  whs  perpetual  but  this  Hid  not  hinder  the  grantees,  for 
greater  security,  from  having  it  confirmed  by  successors  of  the 
grantor  when  considerations  of  greater  security  were  opposed 
thereto.* 

Ist,  NsgatlTe  Effe«t«.  —  The  charter  delivered  to  a  great  landed 
proprietor  contjiined  one  essential  provision,  namely,  a  prohibi- 
tion upon  the  royal  officers  from  entering  the  lands  of  the  immu- 
nist ("  absque  inlroltu  judicum ").  If  the  count  presented 
himself,  he  wa.s  stopped  by  showing  him  this  charter ;  he  was  no 
more  authorized  to  exercise  his  functions  upon  tlie  domains  entitled 
t»  immunity  than  upon  the  lands  lu'longing  to  the  king.  His 
authority  ended  at  the  Ixiundaries  of  the  territory  belonging  to 
the  immunist  ownCTi   he  eould  enter  them  neither  to  juilge  nor 

'  Di«..  50, 4.  18 ;  Cod.  Tbeod..  11.  12 ;  Cod.  Just..  10.  25 ;  Cod.  Theod.. 
11,  16.  15,  18  and  Nov.  Vftlfnt..  Ul,  10.3  ("munrrBftonlid»").  and  Cod. 
Thwxl..  II,  10.  I.  2,  and  foJlowiiiK,  (?hiirch.  Nnv.  Vatenl.,  Ill,  10; 
Cod.  Just..  I.  2.  5.  «.  «ad  Cod.  Theod.,  2.  40.  11.  1.  33.  CoDwraine  the 
obli4E»tion  of  "repneapntalao."  see  Cod.  Jus!.,  3,  26.  8;  Cod.  Thpod.. 
10.4.3.  1,  11,2.2.  1,  11;  Ox).  Juat,  3,  26,  7.  11. 

'The  üldeöt  Texts:  Marculf.,  I.  3  (ämi^«.  no.  16).  Da^bert's 
diplomaa  for  Rnflhaoh  and  St.  Denis.  Tk.  Sieket,  I'BdtriLgn  au  Diplom.," 
3,  19:  Cim«.  Orleans,  .^11.  r.  r,. 

■  Propertr  trivea  by  the  kioe  in  full  ownersbip  did  not  enjoy  immunity 
BnloBS  toe  donation  carried  Iqe  nlnuiie  "atnut  flsnaa  t«nait,  oumemuoi- 
tate";  that  whirh  th^  king  Ki^ve  tm  a  hcnotii^e.  belonged  to  him  of  riKbt, 
and  (louioquentiv  was  eotitlod  t«  immunity  without  the  apeeial  clause. 
Peru.  "Villi..-  21.  2.V  71.  7.'.;  "Cfipit.."  77».c.  9  (I. -18):  ^'Cap.  Kiewy." 
877,  c.  20;    Brunner,  ll,'292;    Mrmnn.  p.  1*2. 

'This  is  what  certain  document.«  declar»,  from  which  it  would  be  io- 
eorropt  w  oonohide  that  in  principle  all  church««  and  all  abhoys  enjoywi 
itiinmiiity.  .»fiJA//WicArr.  n.  1K4;  735.  "Capit.."  vol.  II,  p.  177;  Clo- 
ihair  [I  r«f(irT«d  oniv  to  privat«  dut«  or  iiuiioutioDfl. 

»••Rib.,"65;  "Capit.."  v.  I.  p.  22.  c.  M ;  .Warew;/.,  f.  14.  17.  H.  1 : 
MAhJbacit^r,  no.  1751.  Tbv  <.'bart4^'rs  graut^d  to  laim  hav»  not  hnoti  i>re- 
Mrrod  «itb  the  same  eare  oa  havu  thoM  of  tho  clency. 

*  Boncatol.  p.  123 :  Charter  of  Treves.  Saint  Di6. 
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tu  c-oUect  the  "  freda,"  nor  judicial  Tees,  nor  to  exerme  say  re- 
straint over  the  meu  of  the  privileged  domain  ("  homiDes  di»- 
triiigere  ").  He  coul<i  collect  no  taxes  there  and  no  oue  was 
«bÜKeii  to  furiiitfl)  him  ludgiDgs  or  subsistence ;  he  could  not  raise 
troops  thereon  for  military  exijeditions  nor  exact  the  "Iieriban." 
The  domain  ao  privileged  henceforth  had  the  character  of  an 
indüüure  ("  enclave  ")  in  tlie  administrative  network  of  the  times ; 
it  was  outside  the  county,  but  nut  outside  the  State.  But  if  it  was 
imiependent  a»  agamst  the  royal  officers,  it  was  not  independent  as 
against  the  king;  the  exempt  person  was  uniler  autltonty  and. 
at  tlie  same  time  under  special  protection,  that  Is.  under  the 
"  muridiuni  "  '  of  tlie  king. 

2d,  PoaitlM  Iff«cta.  —On  his  own  lands  tlie  pri^HIeged  person  en- 
joyed tliepowersof  tlie  royal  olTicer;  helevied  troopsand  conducted 
them  to  tlie  army  of  tlie  king,  he  collected  tlie  taxes  ■  and  forwarded 
them  to  the  royal  treasury,  but  in  most  of  the  diplomas  he  was 
authorized  to  keep  them  for  himself.  His  privilege  was  doubled 
by  means  of  a  delegation  of  the  taxing  power.  Since  the  count, 
that  is  to  say,  the  ordinary  judge,  was  excluded  from  the  pri\'ilegcd 
domain,  it  was  very  necessary  that  some  one  else  should  judge  of 
the  men  on  tlie  domain  or  "  potestas"'  in  his  place.  Thus  a  system 
of  patrimonial  courts  was  the  necessar>'  consequence  of  the  im- 
munity described  above. 

§  12.'i.  Patrimonial  Courts.  —  The  private  judge,  the  agent  of 
tlie  immunist.  was  called  "  vidame  "  ("  vice  dominus ")  or 
advocate  {"  adxocatns  ").*    Like    the  count  and    the  centurion 

'  At  least,  th«  immunit)'  araxinlml  to  eoolt'eiastji'a  woa  protvoUMl  bv  a 
••composition  "of  «»»oils.     •■(3ap.,"  H«W.«^.  2  (1.  IIH):  nAtfwin.  no.  90. 

» Tlip  inhabitant»  of  a  i>rivilt>j(«i  domain  ("immunit*")  werp  not 
exempt  from  ta.xea.  In  Italy  they  were  hound  to  assisl  in  the  conslruo- 
tion  and  m&intonantw  of  roads  and  bridges.  Cod.  Tbood,,  IR,  3,  6. 
Cf.  "('»pit.."  7Si-S6,  c.  4  (I.  192). 

*  Thp  esialenpp  of  the  systcm  of  justice  of  the  immunUi  is  contextod. 
But  the  McroWngian  acts  d*>i"larpd  thai  tho  inhabitant  of  the  privileged 
domain  wwre  r«>'ii>on'iihIi>  to  the  proprietor  ("reilhib^rc*  inithium").  Brun- 
ner.  It.  20K;  Floj-h.  I.  117,  R.  I.  •■harUir  of  «orz*'.  in  "T.l  ("cartul.  do 
Oorze,  ■  p.  37 1.  "Cap..  •*  779.  e.  S.  H.  HU2.  c.  13. 1.  48. 1)3 and  SS.  "do  villi«." 
n.  .'Hi,  The  domainal  agents  were  judg««  to  the  exoluHion  of  ordinary 
tribuaalG  in  th«  king'ä  domain«. 

'  Concprniiig  the  "avoufs,"  "judieea  privali"  i"L,  Rom.  Cur.."  2. 
16,  2),  "actores."  "pnepositi."  ff,  Brunner.  11.  302;  WkkeiU,  "Die 
VoetPi,"  1886;  VioUst^.  372:  (J'.  Bhndet.  "De  advocalis  «wlpma-ilicis 
in  rhvnanis  ri^rioo,"  IH92:  Bonvaiot.  "Hist,  du  dr.  de  la  Lorraine."  lsa7; 
and  N.K.U.,  1893.  270.  Tbo  "avoo«"  had.  ordinarily,  a  double  rAle: 
on  th«  domain  he  w-m  a  jude<e:  externally,  tut  over  against  the  Statf*. 
be  was  the  "  niandatair«,"  tho  representotivii  of  the  immunist;  thus,  in 
matters  of  justieo.  he  took  oath  for  him,  and  fouirht  diioU  for  him  (becauso 
of  which,  it  was  necessary  that  the  "avou^^"  of  tho  Church  should  ho 
laymen),     it  wa«  by  way  of  exceptioa,  as  for  cotint«  and  the  vasrnla  of 
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he  held  sessions  in  whjrh  suits  were  jurig«)  by  persons  of  quality 
("  communi  sapientiuiu  ju(li<-i<i  ").  as  in  tfie  "  mall  us  "  by  the 
asse^tsors  ("  raehimburffri,"  "  boni  homines  ")}  The  jurisdiction 
of  the  tribunul  eml>racL'<l  etintroversies  between  the  men  of  the 
dnmain,  "  commanentes  "  ([jeiLsants) ;  in  cose  of  disputes  be- 
tween them  and  outeiders  the  tribunal  of  the  count  or  of  the 
neighborinj;  centurion  bad  juri-wlictlon.  At  the  end  of  the  700  s 
this  rule  WHS  abandoned  for  the  general  prineiple  :  "  Aetor  sequitur 
forum  rei."  *  If  the  defendant  was  an  inhabitant  of  the  exempt 
estate,  he  drew  before  his  omi  judge  those  owing  jurisdietlon  to 
the  count  or  to  the  head  of  the  hundref) ;  and,  conversely,  if  he 
were  the  plaintiff.  Pubüc  and  private  courts  were  put  on  the 
same  footing;  the  latter  multiplied  antl  were  no  longer  regarded 
as  an  anomaly  in  the  political  system  of  the  times.  The  judleia] 
competence  of  the  pri\'ilege<l  person  was  extend«!  in  regard  to 
both  pcFHoTis  and  things;  restrictwl  at  first  to  civil  actions,  or  to 
criminal  action?)  itivulviiig  private  pcnHltics,  it  wjis  extend«!  by 
a  capitulary  (exceptional,  it  is  tnic)  to  mchnle  nffenscK  punishable 
by  public  p«'nalties.^  Cases  involving  personal  Iibert.y  als{)  came 
within  the  jurindiotion  of  the  privileged  [M-rson.'  The  judgment 
pronounced  in  alt  such  eases  could  be  reversed  only  by  the  court 
of  the  king.  The  patrimonial  courts  of  the  I'Vankish  epoch  pre- 
pared the  way  for  the  system  of  feudal  courts;  at  the  same  time 
there  appeared  the  jurisfliction  of  the  lortl  over  his  vassals,  this 


th«  kiiur,  that  ho  was  allowed  to  r«pr«Hent  the  ohurcbes  and  abbeys  be« 
fore  tho  <Hiurt^.  I'Vom  this  rAI<>,  which  prevailed  under  CharlHmacne, 
came  the  title  of  "advonaltia,"  Alpeady,  under  the  Lal*r  Kmpire,  llie 
Church  had  " defen«orea."  Couufjil  of  Oarthaffe,  419.  Cod.  Thood.,  16, 
2.38.  Cnnformiiivly  to  the  rule:  "Nemo  tnili  tana  De»  implieet  ae  neeotUs 
swcularibus.*'  the  t'tvpitularie«  of  CharlemaRne  oomnolled  the  ohurcheji 
and  abbeys  to  bavo  "avoufi»."  Thin  prince  anpointefi.  or  ha«!  his  officers 
anpoiat.  the  "avou^s"  at  the  lairal  or  ecauuiastioal  iiiiniunitieB,  fore- 
HuadowinK  thereby  the  tendency  toward  autonomy,  which  was  acMD- 
tuated,  on  the  conlrary.  under  liia  feeble  RUJwenors.  The  office  of 
"avoufl"  beeame  hereditaiy  only  during  the  feudal  eimrh.  The  heredi- 
tary "avou^s"  were  troublesome  and  oppressive  proLeetora,  Among 
them  all  the  emperor  wa«  the  most  powerful.  ("Keelesie  Romanie 
deteaaar") 

'  K.li<-t  of  (?lotbair,  014.  e.  19 ;  "Cap.,"  779,  0  (I.  48) ;  "•Cap.,"  802, 
o.  13:  801-813.  e.  14  fl.  93.  172). 

■  linuqiift.  V.  7.W  (dipl.  of  7!Ht).     "Capitulary  of  779."  c.  21  (T.  61). 

'  Kdict  of  Clolhair,  tJ14,  o.  1.'»;  "(lap..**  i\\:>,  a.  3  ("de  HiapaoiH"); 
capitulary  relating  to  the  churches  of  Bavaria  (I.  158):  "tam  in  vita 
quam  in  pocnnia."  In  principle  the  immuniat  had  nnlv  lu  deliver  up  the 
malftfaetor  ("f^ap.,"  7TO.  c  9  (48);  HtKi.  o.  2  (l.  113).  Edict.  Kst..  18. 
"  Kiemy."  X7:i.  c.  3  and.  in  like  oases,  ho  sat  beside  the  pubUo  judge  when 
the  latter  prnnouneed  smlenre. 

*  Hrunmr  believed  them  competent  only  for  "caus»  minore«."  aa  tho 
oeoturions.  "Const,  do  Ilispanis,"  813.  o.  2. 
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being  u  continuation  and  development  of  the  courts  of  the 
"  potentes "  during  the  Uuman  peritMl,  These  private  courts 
performed  their  functions,  it  is  true,  under  the  authority  of  the 
king,  but  feudidism  freed  them  from  royal  control.' 

§  124.  Causes  which  producad  th«  Immunity.  —  The  great 
landed  proprietors  sohcitpd  charters  of  immunity  in  order  to 
.  escape  from  die  spoliations  and  abuses  nf  the  counts  and  public 
officers:  these  latter  often  received  their  apiwintmenta  through 
purchase  and,  since  they  received  no  sahiries,  \vc  need  not  be 
astonished  that  they  respected  neither  the  liberty  nor  property  of 
those  over  whom  they  ruled.  How  could  one  defend  himself 
against  them  t  There  was  but  one  way :  to  stop  them  at  the  gates 
of  the  domain.  It  was  too  late  to  apply  to  the  king  after  one  had 
been  a  victim  of  their  exactions;  the  great  landholders  took  their 
precautions  in  advance  and  with  the  aid  of  a  diploma  succeeded 
in  forestalling  the  evil.  The  re<iuests  for  immunity  are  easily 
understood,  but  it  is  less  easy  to  understand  the  sbortsightcdness 
of  the  king  who  granted  them  and  thereby  deslniyed  his  own 
power.  If  one  recalls,  however,  that  the  privileged  person  was 
freed  from  the  authority  of  the  count  but  not  from  that  of  the 
king  it  is  not  so  ililficult  tn  cjcplain.  The  power  of  the  king  was, 
acconling  to  the  concoption  of  the  times,  a  i>ersonal  power,  the 
bond  between  him  and  his  subjects  was  a  personal  bond,  a  weak 
power  and  a  bond  easily  broken.  The  king  hnil  only  one  policy : 
to  secure  the  loyalty  of  his  subjects  by  means  of  fax'ors,  one  of 
which  was  immtuiity.  lie  hcsitatc<l  all  the  less  to  abridge  the 
authority  of  the  counts  over  the  bishops  and  abbots  since,  in  his 
own  domains,  his  intendants  were  a  sort  of  privileged  class,  tlie 
count  could  not  enter,  and  the  "judex  fisci  "  took  his  place; 
it  was  not  rare  for  a  slice  of  the  myal  domains  to  ]>8ss  to  bisliops 
and  abliots  and  in  tlieir  hand.s  it  prcscr\'ed  the  privileges  it  had 
possessed. 

Topic  2.  Status  of  Persons 

$  125.  In  0«n»ral.  —  Equality  no  more  existed  in  the  Krankish 
State  than  it  liad  in  the  Itoman.    Tliere  was  a  distinction  between 

*  Many  w[gniorial  courU  wera  ooly  royal  court«  that  publj<>  officers, 
eoiints.  or  otbem  «pfH^priaUKl  themselves.  Ikicaiis«  nf  it«  doiihln  nrünn» 
th«  Mwnional  court,  wiu  ext«nd«d  «von  over  th«  iDcI<Mi«()  land«  ("«d- 
olaves*^  tn  the  Rvt  and  ovor  which  the  lord  had  do  rifcht  of  ownership ; 
bat  he  WM  noTM>  the  loai  retarded  as  a  jadj^e  in  tho  »mo  manner  im  was 
tlui  loytl  ofRoer  whom  h«  su«Mwd«d.  Th«  inmiuiUKt  bad  riabtx  only  on 
hie  lands,  In  his  domain.  The  iacIostHJ  land»  ("caHavas  ')  bclonKins 
to  others  were  not  under  hU  jorisdivlioo. 
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stares,  those  who  wert*  hafffree  (fre«!men,  "  coloni,"  and  *'  lites  "), 
and  free  men.  Barbarians  or  Uomaiiä,  who  themselves  were  divided 
into  seifffiiors  and  ca-s-mh.  Foreigners  and  Jews  *  occupied  a 
position  apart  from  the  rest,  as  did  the  clergy  and  monk».  The 
nobiliiy,  that  is.  the  class  having  hereditary  privileges,  like  the 
senatorial  class  of  the  Later  Empire  or  the  feudal  nobility,  had 
not  yet  come  into  existence,  though  the  feudal  Jiohility  was  in 
process  of  formation.  It  will  be  recruited  from  this  aristocracj'  of 
great  landowners  and  public  functionaries,  who,  although  very 
powerful,  have,  as  yet,  only  personal  prerogatives.'  The  old 
nobility  of  family  of  Germania  did  not  exist  among  tiie  Franks, 
but  it  was  continued  among  the  other  Barbarian  peoples  with 
the  right  to  a  higlier  "  wergeld."  " 

§  126.  Th»  Slav«!  *  —  prisoners  of  war,'  free  men  who  sold  tliem- 
selves  '  or  their  children,'  debtors  who  were  unable  to  pay  Üieir 

>  MewiutM  for  inolation  of  lepers,  for  oxamplo,  "Etolb.,"  176;  YioIUl, 
♦'Dr.  civ.,"  377. 

'  "  IjfudeH,"  thci  faithful  of  tlif  l^nn  —  nulijeoU  in  senerKl  itnil  spooialty, 
the  kinti'»  men,  public  funolionaripa  or  "autni-itiona.  '  By  this  U-rm  are 
BiMUit,  ftiM),  thR  pramlws  of  Iho  kingdom,  "prooeres,"  "optimaUd." 
"Leud*«"  U  rarelv  omplnv«*«!  under  Ihe  neeond  dyniuity. 

»'•L.  Thur.."  1.  1 ;  ''L.  Edw.  ConfesB.,"  35.  1;  To  doflne:  "orl." 
Saxon;  "^orl,"  .\ncrIo-8axnn  ;  "iarl."Sf*ndinavia,n.  "  Sax,"  14  ;  "  Pria.." 
1,  1.  3,  10;  15.  1.2;  "  Uav/  2,  1;  "  Faot.  Alam.,'  2,  37:  "wfrgeld" 
of  thfl  "minoflcdi."  lBOs.,of  tho  "  mediani."  200«..  and  of  the  "primi" 
or  "molioriswinii."  240  «.  "h.  Alum.,"  09;  "Sal.."  74  {ffesseU) :  "mino- 
iflidi"  iu  opposition  (o  the  "moUoros  ' :  Tho  "  uiitioilidj,"  pufJKuKsurB  of  a 
'wnall  domain  ( 'Aid,"  "flet"  -  "art«."  "aula")  woro  ^implo,  frto  men. 
••BarK.,"2.2;  2fi.  1.2:  101.2  (Ihrt^claiisira;  15O.2(X).3OO»0.  "Cham.." 
3.  17-20.  Sofiynj/,  "Wrni.  Sehr.,"  41;  K.  Mnarcr.  "Wi'Sfii  d.  aoll. 
Adel»."  lS4ft;  \auilf(.''.\md.  Insrr.."  IS27;  ßrwnn^r,  D.R..  »  14,20.32. 

*  BiBLiooRAVltT  :  I'otfftrimfr.  "Dt*  HtjiUl  «I  TV  omni,"  1730;  Prrrccfol, 
"Etat  uivil  des  persooitw,"  \a45',  Watlon,  "Hist,  du  resolavan:«;."  2*  Cd., 
1879:  P.  tAiTTO^,  "De  resplav,  choz  Ics  nations  ohr(5t.."  I8rt4:  AUttrd. 
"Lfis  ftsclaves  onr<i|iei«i." ;  Guiraid,  "Polypt.  d'lmi.,"  277;  Panitntiu, 
"L.  Sal.."  517;  FmM  de  Cow/öUffr*.  "Mon.  fr.."  76;  "rAIIpu."  273; 
"N.  Roph..'*  ;WI:  V»nou>»H.  "Abo!,  de  IVscIbv.  anoien."  1860;  Jtutrote. 
"Vorm-h.  d.  OkipIi.."  Ifl,  (I2fl;   Thiuenin,  '•'Textes"  lablft. 

*"t>t'ni,"  "mancipia,"  "ancilia-,"  callerl  "Sclavi"  or  "slavi"  rollon^ 
ing  ihi'  war»  of  the  empt>rors  of  Germany  against,  the  I'Euolavons"  or 
Slavs  in  the  'HVia. 

•  In  coosequeQ««  of  extreme  misers'  in  times  of  distresR,  Grig.  Tours, 
7.  45:  "Capit.."  I.  40.  e.  9.  317.  r.  3.  Eriicl  of  Pistoa.  804.  c.  34;  "L. 
FVi«.,"  11,  1;   "Bav.,"  6.  3;    Hfnumannir,  4.>.  I».     "ApU  s.S."  Jan.  1, 

^330.     Cr^ir.    Tour«.   "Glor.   eonf.,"    101:    "Form.   Andep.."  25.      It  ia 

■known  that  thn  Roman  law  did  not  allow  the  tranafpr  of  Hhprty.     Sales 

o(  m«n,  fitw  in  ttpito  of   Ihtrtn.     "KaL,"  3512;    Liutp.,4>i;    "jVliim.,"  40, 

47;    "Bav.,"   I.*»,  5.     Liberty  was  reflovercd  by  retumhifi  the  purchasci 

Srire.     Current  vnluo  in  thc.WO.s  12  aons,  "Wercehl,"  .'«1  boub.     "Rib.." 
:  cjr.  "Sol.,"  10;  "Thiir.."  3;  "Sax.."  17;    ".\lam..'  S;   "Cham.,"  0; 
"FVIe.,"  15:  "Bav.."0. 12;  "Cap.,"808.  c.2, 1. 13t>.  The Cburxjh oouacils 
iforhadr  the  ule  of  Chnsiianit  to  paeans  or  Jews. 

^  '  Ediirt  uf  I'i«t.>a.  SOI.  o.  34.  Cod.  JiiBt.,  4.  4.3.  1,  2;  Nov.  XI  of  Va- 
Ivnlüin.  Expouure  of  <thildren.  ^.  .^irm.,  11:  MabilUm.-tö:  Cod.Thcod.. 
A,  7,  1,  5S.  1 ;  Cod.  Just..  8.  52,  2,  3,  4.     Nov..  153. 
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debtä,'  criminal»  who  lost  their  lilxrty  ah  a  putkinhmcnt,'  atiri  th»? 
dtaceiniants  of  all  i1u-h4.'  '  Slaves  were  numerous  (luring  the  Fraiik- 
iah  ixrriod  and  tliero  were  slave  markets  at  wbieh  even  eunuchs 
were  »old.  At  law  the  condition  of  all  was  the  same  but  it  varied 
in  fact;  llius  »laves  belonging  to  the  Treason'  {"  Fise  ")  or  to 
the  Churcii  were  better  treated  than  were  ordinary  slaves,  and 
even  among  tliesw  latter  tJiere  were  diifttnctions  accordinji  to  their 
occupations ;  an  artisan  wa,s  worth  more  than  a  simpk-  shei»herd 
("  wergeld  **).*  In  principle  the  rights  of  the  master  over  his 
slaves  were  tlie  same  a^  at  Itome :  the  right  of  life  and  (leath.^ 
tlie  right  to  pursue  and  demand  fugitives,'  the  right  to  punnit  slaves 
to  marry,  the  right  to  exact  services  and  dues,'  and  the  right  of 


'"ObooiUtl««,"  Marculf.,  2.  M:  "Form.  Andec.,"  18.  Tem- 
porftrv  MlaviTV,  "Ftav.,"  1,  11  ("uMUe  dum  m  n-dimoro  pouit"):  pftrital. 
''P.  AikU-e.  37;  .Unrn*J/..  2.  27;  ^*  Ww.."  Ö.  4.  2.  Uijfhl  of  b  »eraon  to 
frep  hiniMi'lf  bv  hi«  wurk,  "Can."  "I.  Rihb.  odd.."  803.  c.  3.  I.  117. 

'"•Uurg."  3ti  ift.iuil*p;') :  ''Wis.,"  3.  3.  I.  3.  4.  14;  "Alain..*"  38.  4 
(vtolaliun  of  Sunday  rf|KM*);  "Itav.,"  (i,  2  (Rrv,  uhurtiim,  soircrj*. 
poisonini;.  bU\);  "Rili.."  HH,  I.S.  Tli«^  fre«  niui  who  di'cnuUd  biiiiself 
by  morryiiu;  a  slavo  woman  was  ifduood  to  slavery:  "sltvum  trahit  ad 
iw  frauvum.  '      Prwwrililiuri,  l/ani/oh.,  2.  ^),  % 

*Mix\Hl  marriaKcs  bplw(i>n  slttvi»  and  fnw:  "Ihc  woraL>  rarrifiii  with 
him  th«  good"  (Int.  Cod.  Thcod..  4.  II.  1.3.7)  and.  mnMquonlly.  tb» 
ohildrwo  werv  nlttvw.  "Rib.,"  r,H,  l.l,  lü;  "Sal.,"  13,  8,  25. >■:  "Buitb.." 
35.  f'oMvi'nlioiis  in  coiilnvry  :4t<nso,  "Polypt.  d'lrmtnou,"  p.  81),  143,  3fil. 
**Epistol»  comruli-Rloria,"  \ttirciuj..  2,  29.  ('/.  Roxiirr,  "  Itty*.  deform." 
"Culoam"  uitMUiB  to  U«  duwii.  "t'arla  Lriwrabina "  "Furin.  8al."  Lin- 
dcnfrr-,  20.  "Cap."  8UI-8(M,  c.  8.  I.  \\a.  Marriage  betwc-on  ulavos  Imj- 
lon|{inK  to  diffoivnt  maMttrnt:  llini'  systt^tii,  divisiou,  [Kvference  to  tbo 
ma^tur  uf  lliu  fatluTXir  uf  ibv  iiiulbiT. 

■"ScTv-i  oasati."  rilavc«)  whh  a  Igdiito  which  allowed  them  to  live 
with  thpir  familv  hdcI  U>  whirh  lb«y  vinrv  atlajched  a»  "oolon«."  Cod. 
Jual..  U.  47.  7.  F.  MtrkK-l.  30.  "L.  Charii.."  42;  "L.  Rom.  our..*'  8.  5. 
"Div.  imp.."  803.  c.  II,  I.  1211;  "Div.  n-gnl."  831 :  c.  7.  II.  2*2.  "Mto- 
iMwialflc"  (froin  '•miiiwlfriiira,"  »prvire),  "pueri,"  "vaiisi  ad  milIistt^- 
riuui*' :  slave»  ■.■lianrcd  uitb  a  »<'rvii;i>  iu  thu  liuuso  or  a<!<ur  Ihu  iNTsun  uf 
tb«  maitti'tr,  "Sal.,"  10,  7it.  0.  79.  2  iifrswJ«) :  scoesebal^.  mayors  ("ma- 
jor," oldt^^t),  msmhah,  i-upbr-an'r*.  chain  borlaiiu.  "Alainnti.,"  74. 
Thov  accompanied  tbtir  nuLslor  oii  lui  iravuU.  «ud  Ui  Iht*  arinv. 
"Bure.."  10.  I :  "Alam.  Pwt,."  2.  45.  "Roup.  1.  Sal.  H.."  22.  Under 
tb«M«ond  dynasty  tbi\v  si-rvi-d  on  honH<)i««'k,  cfciTjiiig  Ihr  lan(>*i,  r^mvivinR 
tbe  beoeflces.  "C'ap.,"  7V*2  or  7Hti.  o.  4.  1.  07.  "Pnati  ttö»."  or  "min- 
Ut«rialfl"  of  the  kine.  Sal."  13.  2.'i.  4.  42.  M.  79.  M.G.H..  I*L..  IH, 
4fiO.  "Wi'iypld"  of  thf  "liU'S."  Th^-y  wnrft  aonmtimtw  founi*.  "Pia- 
caliai,'*  "Cap.."  8(13.  c.  2,  10,  [,  115.  or  "wrvi  casati**  of  the  king. 
"Alam."  8.  SUvm  of  th«  Church;  Triple  "wprgfid,"  "Alam.."  8: 
"Rib.,"  OS,  2(1;  "Bav.."  I.  .''.,  13.  Ukv  tho  " fijteialini."  they  vnded  by 
beintr  confuacd  with  the  "colons"  of  the  Church. 

*  Tatnius.  "(ierm.,"  25;  Grfff.  Tmtr*.  3.  ^.^.  5.  3:  "Sal.."  !0.  I.  Do- 
mRHiir  ju rind ii- lion  of  the  ma.<it«r  over  the  «lave.  "Win.,"  7,  2,  21.  Mnr- 
eulf.,  2,  2«.  F.  Turon.  Ü.  V.  Sen..  'J;  Mttrciilf.,  2.  2  (oDumerftliou  ot  red- 
hibitory \-iws).  Liniii-nhr..  l.i;  "SaI.."  :i5,  5.  40.  7.  8.  9.  Lsseur, 
N.R.H.,    IS8S:    (iirard.  ,bid..   1S80. 

•JWarcuO*.  1.  38;   "Rib.,"  72;  •'ßurß.."6;  "Alara..'"20. 

'  C/.  slavM  in  the  "Ciermama"  of  7*0011*«,  also  Frankinh  "  coloni." 
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ownership  over  their  property,  since  all  that  tbey  acquired  be- 
longed to  tlie  muster.'  If  the  master  allowed  the  slave  a  fund  it 
was  unflerstoo<i  tliat  this  did  not  cease  to  belong  to  him  and  he 
might  repossess  himself  of  it  whenever  it  pleas«!  him,  and  that 
at  the  death  of  the  slave  it  passed  to  his  children  only  with  the 
cunsent  of  the  master.'  The  slave  did  not  have  politicjil  rights 
any  more  tlian  civil  rights.  He  was  incapable  of  rendering 
military  service,'  of  appearing  in  court*  or  of  taking  holy  orders.* 
His  only  judge  was  his  master,  who  was  held  responsible  for  the 
offenses  of  the  slave.  The  penalties  to  which  he  was  liable  were 
more  severe  than  those  which  were  inflicted  for  the  same  «ffens*« 
whcTi  «►mmitlcd  by  a  free  man  and  so  he  was  always  put  tx>  the 
t«rtnre.'  There  was,  litiwever,  improvement  and  progress ;  tlie 
Church,  like  the  Koniaii  State  In  earlier  time«,  sought  to  prevent 
mistreatment  by  masters/  and  by  proclaiming  tlie  equality  of  all 
men  U-fore  Ood  atfjieked  the  very  foundations  of  slavery.  Mar- 
riage among  slave.^  was  a  sacrament  the  same  as  among  free  men, 
and  the  ("hureh  cause«!  tlie  legitimacy  of  such  marriages  to  be 
recogniaeil  contrary  to  the  Roman  law,'  and  from  that  time  a  .slave 
might  have  a  family,  his  personality  was  rwlecmetl.     At  the  same 


>"Buiff.."6.  10.  2:  Papian,2,4:  "Rib.. 

«'■WU.."r.,4.  13.  Ifl:  sV.  l.is.  10, 1. 17: 


8.9.  10.21, 

^fnr(>4f..  2.  32.  :i3 ;  *■  Bav.." 
15,  67.     In  the  doantiuns,  the  saviofs  were  trnnamittod  with  the  sIavq. 
F.  Linitenbr.,  20.     The   HcnittinliaJK  Tortwuli»   Iho   rnwiter   (o   take   away 
rrom  th«  slave  what  be  had  ««(iuirt<d  by  Lis  uwu  wurk.     "Puou.  Tlibud-, 
3.  13.  2. 

»  -V&ux  Capit.."  .1.  247.     Tixl.  Theod..  13,  8,  11. 

•  He  wa«  ropresenled  by  hit"  riiastor.  "Rib.,"  58;  "Sal.,"  43,  1.  2: 
"Rib.,"  29.  :W.  22.  heseur.  N.R.H..  1888;  "Pufll.  Child.."  5;  "D. 
Chlot.."  11,  12;  "D.  Cliild.,"  10;  "Cap.,"  fiO:»,  o.  a.  I.  117;  "WU.," 
6.  1,4;   Liuip.rZl. 

•  It  was  fttrbiddpii  to  oonfnr  Hpnn  iho  slavo  mclosiafttioal  dieaiUei  if 
be  was  not  frfod.  If  he  had  tx^n  ordatocd  without  ltu>  cunsitnL  nf  Ihe 
master.  th<<  ordination  wan  invalid,  ualem  Iho  covitcr  aocepUMl  a  cornp«*»- 
BBtioD.  Gratian.  p.  1.  ■  IH-it."  .^4 ;  "Cap.."  805.  o.  II;  780.  o.  23 
and  57;  704.  c.  23;  I.  122.  hi.  70;  "Oapitul.,"  e.  23.  aad  55;  ß.  106; 
1.5.  r.  SSO;    1.  6.  c.  261 ;   1.  7.  e.  51. 

•"D«.  Childi-b.."  .5(«i:  -Sal."  -10:  "WR"  3.  4.  14.  3.  3.  fi:  Jat- 
trote.  "Zur  stmfr.  Stolhing  d-  Sklaven."  IX7K  {"Untf^ra.."  of  GUrkr,  2). 

'  "Wis.."  (J.  :>.  12;  Vow.  oi  Aßde.  .MM(.  r-.  C2 ;  of  Orl^aaü.  53»,  o.  13. 
Edict.  »14,  e.  22. 

•  Marria«.'  was  a  saz-rampnt  for  slaves  as  well  as  for  free  mfln.  Con- 
tnu't»»>t  with  Ww  L-onsuDt  of  the  master,  it  was  indissolublo.  although  thv 
ma.-<ier  rtwervcrl  th«  right  t«  Heparal«  them  wh(!n  sf-Uing  thpin,  for  <«- 
aniplf,  .-Vdrian  IV  (11.>I-1159)  validalM  marriagt«  condudwl  without 
the  knowU'dgv  of  the  master;  the  latter  (."ould  not  sell  the  slave  in  order 
to  indir**(?tlv  annul  Ih«  inarriugo  by  »t'liaratini;  Iho  hitnbaod  and  wife. 
Kaint  I<oo  wrote  1«  ItuKtiouM  of  Narhonne  that  marriag«^  between  free- 
men and  Mlavm  wwrv  Dot  permissible,  though  evontuaily  he  allowed  it; 
but  if  thero  vaa  a  miiitako  on  the  »id»  of  the  freti  woman,  ah«  euuld  de- 
mand divorce  flrst.  and  afterwards  when  the  doctrine  of  the  indi^itolubility 
of  marriaKO  eanw  to  prevail,  the  aonulmeat  of  the  marriage.     Yve*  de 
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time  slavery  tended  to  disappear;  emancipation  increased  (it  was 
regiirded  as  an  act  of  charity) ;  niiuibers  of  slaves  became  "  coloni," 
so  many  that  during  tJie  feudal  epoch  "  coloni  "  were  known  only 
under  the  name  of  serfs.'  Towards  the  UOOs  slaverj'  uo  longer 
existed,  although  slave»  were  still  to  be  found  in  the  souüi  uf 
France  until  the  I-WiO  s.'  Tlie  Church  did  not  actually  abolish 
slavery,  it  was  content  with  proclaiming  the  religious  equality 
of  master  and  slave:  nor  did  it  itmdeuin  slavery,  but  merely 
nrgeil  master»  to  treat  their  slaves  kindly  and  humanely  and  the 
slaves  to  obey  their  masters.' 

§  IL'7.  Nerro  Slareir  tn  the  CoIonlM.* — Contact  with  the 
Moslems  and  reprisals  against  them  were  responsible  for  the  main- 
tenance of  slavery-  in  Si>ain  until  the  1301)  9.  At  this  time  tlie 
discovery  of  America  dcvelopetl  these  germs  under  Uie  form  of  the 
negro  slave  trade;  Üic  African  blacks,  physically  more  vigorous 
than  the  Indians,  were  destined  to  displace  the  latter,  decimated 
or  maltreated  by  tlietr  cimquerore.  Thus  odimis  African  slavery 
was  established  in  a  {Christian  land.  However,  it  was  permitted 
only  in  the  colonies,  for  as  soon  as  a  slave  tnuchefl  French  soil  he 
became  free,  as  Loysel  said  and  this  principle  was  affirmed  by 
the  law  of  September  2S.  1791.  The  abolition  movement  did  not 
take  form  until  tiie  17(10s,  then  inspired  by  the  philosophic  spirit 
of  men  like  Voltaire  and  Montesquieu  and  by  the  Christian  spirit  of 
sects  like  the  Quakers  (17Ö1)  it  had  as  its  leading  representatives 
Wilberforcc  in  England  and  the  Abhf  (Iregorj'  in  FVancc.  The  law 
of  the  16th  Pluviöse,  year  II  (Kehruary  4,  1704),  abolished  slavery 
in  the  Frencli  colonies  though  Bonaparte  reestabll.sh«!  it  in  lSfl2, 
Arrested  in  France  tlie  movement  continued  in  England.  The 
alave  traile  was  abolished  in  1815  by  the  Congress  of  Vienna  at  the 
instigation  of  Lord  Castlereagh ;  slaver>'  itself  was  abolished  in 
the  English  colonies  in  ISIlIi,  and  in  France  on  April  24,  1S48. 

CA/irtrM.  "Kp."22l.242;  Kov.22.C.I0:  Dwretal  of  OnitiaD. o.  6.  C.  29, 
9.  2.  X.  4,0.2;  Ei>tnnn,  "  Lo  aiari««e  en  dr.  vanon.,"  I,  317 ;  Mevnial, 
"Lc  mar.  an.  los  invasjcns."  1808. 

'  "Cap..'  Srtl-14,  o.  1.  I.  145  (CT>n«'«>miiig  the  mairiii^  of  a  "servu»" 
and  a  "coUiob"). 

*  BnJmU.  X.R.n..  1886.  388;  riolUl,  "HUt.  du  dr.  civ.."  p.  329; 
Lot«-/.  "Inftt.  C'out..""  1.  40. 

*  Soint  Puul.  to  till-  Kphot<iaiiH.  vf, 0 ;  to  tbo ColoKsiiuis,  iii.  II:  rf,  Sm*ra, 
Kp.  I.  31.  47-  7:t:  S'unt  Augu«tirt.  "D«  *iv.  Dti."  Ill,  14  15:  Klavery. 
unjtiHt  »-ojnlint;  lo  natiim)  law.  was  »  ponwquencw  and  a  penalty  of  idn, 
lihi'  »it-'kncMt  and  dualh. 

*  Bibmooraphy:  in  Vwllet,  "Hist,  du  dr.  civil."  p.  330;  Cochin, 
"A)K>).d«l'«Mlav.."  1SÜ1;  A.  Drijar<iing.  "R.  des  Dvax  Mondps."  1801. 
p.  8ft4:  Moreav  de  Jiaint-Mrru,  "Lois  I't  ConKtil.  de  rAmerifiiit*  roub  [e 
Vent."  1784;  Diu-eroifr.  "Low."  v.  33,  p.  ItM ;  c/.  /■'arb»uin.  "R««hl 
d.  utifreion  Arlwit«r,     1896. 
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§  128.  The  Emaiicipat«d  CIabi,'  —  Slavery  ceased  ordinarily 
by  eiifrancliisement  and  this  act  might  take  place  either  in  con- 
äideratioi)  of  a  price'  paid  to  the  master  by  the  slave  himself  which 
was  saved  from  his  earnings  or  furnished  by  other  pcTBOtis,  or  as 
a  rewanJ.  or  as  a  purely  gratuitous  act  ("  pro  rcmodio  aDimie  ") 
for  the  salvation  of  the  master's  soul.  In  aneient  Gemiaiiia 
the  frei^Imen  constituted  an  intermc<Iiate  class  betwei'ii  tie  slaves 
and  freeborn.'  tliey  were  not  assimilated  to  the  latter  class.  During 
the  Barlmrinn  period  the  position  of  the  freetlmen  was  not  uni- 
form ;  stime  were  assimilated  to  the  "  lites  "  {or  nearly  so)  with 
attachment  to  the  soil,  a  "  wergeld  "  paid  to  the  master,  services 
and  dues  fixed  by  custom,  then  limited,  and  consetjuently  the  chance 
to  save  up  and  become  landowners ;  *  others  had  the  freedom 
of  going  and  coming,  but  a  patron  replaced  for  them  the  "  Sippe  " 
that  they  lacked  ; '  finally  there  were  some  who  acquired  absolute 
equality  with  free  men.  in  Sweden  by  solemn  admission  before 
the  "  Thing  "  into  a  family,  among  the  Angli>Normans,  by  the 
delivering  of  their  arms  at  tiie  popular  assembly '  and  this  re- 
ception into  the  body  of  free  men  seems  to  have  dated  from  remote 
antiquity.  Among  the  Franks  emancipatUm  by  a  coin  in  the  pres- 
ence of  the  king  had  the  same  eflect.^  The  procedure  was  as 
follows :  the  slave  held  a  coin  ("  deiianus  ")  in  his  hand  whereupon 
the  master  caused  it  to  fall  as  a  sign  that  be  renounced  all  services 
due  from  the  slave ;  that  done  the  slave  was  given  his  free  lilwrty. 
TTiis  gave  rise  to  the  supposition  that  this  method  of  emandpa- 
tion  was  employed  at  first  to  enfranchise  "  Htes  "  who  were  com- 
pelled to  pay  dues  to  their  master.  From  the  end  of  the  XOOs 
it  was  tlie  king,  to  whom  the  slave  was  delivered,  who  himself 
practiced  the  "  excussiu  denarii  "  and  who  became  the  patrtm 
of  the"denarialis."*    Emancipation  likewise  took  place  according 

'  M.  FttumifT,  "ßssai  mir  los  forraea  et  les  ettets  de  VaiBr.."  1SS5: 
"R.  hist.."  V.  21;  Koth.  "FpudalitÄt."  p.  28«;  Vinofradoff  "Die 
FWiUaasumr  su  volt.  Unhab.";  Brunner,  I,  95,  238;  Zeumtr,  "Beerb.  iL 
Prek^la^. ' 

■iSwmption.     "Wis.."  9.  1.  9.  10,  2,  2.;  "Loth.,"  I,  »5. 

•  Taeitua.  "OBrni.."  25. 

•■■Burp."  57;  "Roth."  225;  "Faiut  Cap."  6.  Ifift. 

»"Roth."  210.  224.  225.  257;   Liui..  0.  23.  55. 

■  Pn)1>ah]y  alsu  amou^  the  Lomlianla  ( " ctuutinniedo  per  gsiratlunx"). 
liSiuannpation  "in  pans,*  "Roth.,'*  '224.  Itiat  ia  in  sa^,  "ner  votum  roeis." 
vonx^sponded  to  tbv  Pninkisli  enmacipatiuu  by  d*n(.viua  (iiMme:>').  "I*«ot 
Alam.,*'  2.  45. 

"Rib.,"  5».  61  and  following;  Marevtf.,  I.  22;  Bcaaroi».  M.O.H., 
L.L..  3.  465. 

•  Oth«r  Ocrmunio  mEthoda  wer«:  (a)  "Per  hantmduni,  Cham.,"  H. 
12:  tbe  master,  who  was  tbo  twelfth,  «wore  that  hü  :^!avc  wu  free,  J. 
Uavtl.  N.R.U.,  1877;    Froidn^aux.  "L.  d'^  fV.  Cbamavos,"  p.  91;    (b) 
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to  lioniun  Metkodt  (an<l  in  tlie  final  reckoning  they  were  the  «ik-s 
followed) :  («)  in  *'  ecvlesia."  in  the  presence  of  the  bishop  where 
the  reconl  of  the  proccecHiigs  of  enfraachisement,  "  tabula;,"  were 
drawn  up,  from  which  the  name  of  "  tabutarii  "  was  given  to  this 
dass  of  (reedtoen.  Tliey  were  dependent  upon  the  Church  '  and 
frequently  were  obliged  to  funiish  candles  fur  the  lighting  of  the 
church;  (b)  by  UMapietit;-  (c)  **  per  curiam'*  or  "  cpiaiolam,"  * 
a  document  containing  tlie  most  diverse  provisions.  There  were 
also  the  "  chartularii  "  who  were  held  to  the  payment  of  all  sorts 
of  dues  and  tx)  the  perfurmaiice  of  a  variety  of  services  cither 
to  their  former  master  or  to  the  Cliurch  intu  which  the  weak  flowed 
like  a  river.* 

§  129.  Th«  Agricultural  Claai  was  composed  chiefly  of  "  colon!  " 
and  "  lites,"  witliuut  counting  the  slaves.  The  "  coloni  "  of  the 
Frankisli  epodi  ^  differed  but  little  from  tlie  "  coloni  "  of  the  Later 
Knipirv.'*  Their  attaclimeiit  to  the  soil '  was  perhaps  less  in- 
disMiluble ;   tlius  tlie  "  coloni  "  of  a  monastery  passed  sometimes 

"  Per  manuni " :  I  he  master  delivered  bis  slave  to  a  free  man.  who  delivered 
fuRi  to  a  anwnd,  and  thiti  oonsaoDtJvely  to  the  fourth  who  oonduoted  him 
to  a  plgtce  wher«  the  roads  crossed  and  dE<Iiv«<red  bim  to  a  «urel^v ;  be  was 
allowed  to  Qbooxe  the  one  of  the  fotu*  nwd«  which  plewwd  him.  Rolh, 
234;  (e)  "Per  !«Kittam."  P.  Diarn,  "Hinl.  UiiKHb..^'  ].  13;  M.  Pour- 
niiT  hoMit  that  the  OtTtnanic  methods  wore  Im.'^cd  on  ihe  idea  of  tradilion, 
an  inKmioUH  Ryptanalion,  hut  diffieiilt  \n  at'cept. 

'(!rtd-  Jiiat..  I.  i:i.  I.  2;   Cod.  Theod,.  4.  7,  I.     It  wa«  rwhiddpn  to 
emancipate  a  "talmhirius"  before  the  king,  beeauae  one  of  hiH  iirut^daj 
wiu)  raised  to  iho  Chumh.     Mamilf.,  2,  Xi.     It  was  to  the  internst  of  the 
Church  Co  oncnura^  emancipation  in  order  to  increase  the  number  of  its 
liroL^^.     "AIhui.,"  22. 

•  ■' L.  PuÜaCaoinia";  Paul."  Semt.."  4. 14  ;  Satigny.  "ITiHt.  dudr.r.," 

»Co'l  Ju-tt..  7.  *;.  1;  "Bun:.."  88.  "ChartuUrii  libellani."  Cf.  Äo- 
tun,  "  Itfi'.  de  form." 

•  If  Lbc-  ciiinncipalod  slave  died  without  isstie,  his  <tiicr-e9«on  reverted 
14  Ma  Mtruii,  ur  to  thi*  Cliurch,  if  it  wm  a  iiu<*8tion  of  »  "tnliularius" ; 
to  *'lw  Uns  if  it  wu£  a  quevtiuu  of  a  "  ilenarialJE."  The  same  Tor  bis  "wer- 
galu"  in  frencrnl.  "Wiji.."  £.  7,  12,  13;  "  Cap.."  tt03,  U  nad  10 ;  801-13. 
e.  49,1,  IIH,  \X. 

*öuMirt/.  ■'Potvr.t.  d'lnnüion."  "Cart.  Sen..*'  10.  20.     Tho  "tribu-, 
tarins"  i.f  Ib4<  Frankinh  laws  was  only  a  "colon."      \'ondfrkindere."lj»] 
Irit>«l»irw"  I"  Ac.  B«l|riquc,"  IS«)7).     Cf.  Ilavarian  "  Parwal«."  JfocAcf- 
btck.  "Hlal.  »i'ri».."  ».  4SI ;   M.G.ll..  L.L..  -iäü. 

•  On«  h«v«i.'ea  "«»Ioour"  by  tiirth,  hyiignwmentor  convention,  anfl  by 
thirlv  >>-ani'  pi-iicrjpljon.  If  tbit  |>»rentK  were  of  difforvot  staMi«,  the 
oflspriug  Look  ibt)  «tatu«  at  llio  inftn-iur:  thus  the  children  of  a  iiiELrria^ 
bfitwMn  a  TrMouui  and  "eolonu«"  wrrc  "coloni."  If  tho  parent«  wore 
both  "eoloni,"  bat  lUonKing  to  <ltfT«*r«nl  ma^tfrtt,  the  rules  were  diverse; 
thoehildri'nfiillowMl  ihe  «tatas  of  tht'  itinthiT  |"  partux  vt'iun-meequitur") 
or  ibal  of  th*-  father,  or  tbcy  war*  divirli-d  i-<iiuiily  with  prcrfcrence  for  the 
mn^tcr  uf  the  father  ur  o(  tin  nolhvr,  IT  lliu  rium)>L>r  wa.-*  uavvi.>D. 

'  Tho  "oolonicip"  wer»  phuiM  oultivatod  liy  ermi|>«  of  "coloni."  Re- 
earding  their  hbcralchAitan,  ef.  Hancutr,  "Con^t.  des  camp,  de  I'Alaace." 
1865. 
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fmm  one  pU'ei-  of  land  to  ancitlier.  Their  emannpotion,  impossible 
at  Homi:,  was  pemiittoil  and  in  fnt-t  practicwi.  IJut  thi'sc  were 
small  matters  in  cumparisoii  witli  tbc  increjised  burdens  whicli 
weighed  npon  the  "coloni,"  and  one  may  say  that  on  the  whole 
tlieir  coiiditiiin  was  much  worse. 

1st,  The  Duss,  which  were  fixed  by  cii.'ftom,  included:  (a)  the 
"  caimticnm  "  or  "census  de  capite  "  (later  called  "  chevage  ") 
which  was  collected  by  "  hearth  or  by  head  "  —  it  was  the  *'  capi- 
tatio  plebeia  "  which  was  formerly  paid  to  the  Roman  State  and 
whieh  was  now  paid  to  the  landowner;  {b)  the  ancient  canon, 
already  called  predial  rent,  "  agrier"  ("  agraria  pars  "),  field  rent 
paid  in  kind,  "cJiampart"  ("  campi  pars"),  and  "  terrage " 
("  tcrragium  ") ; '  {c)  fees  for  the  use  of  property  belonging  to  the 
master  ("  berbaticum,"  "  lignaritia,"  "  pastjo,"  etc.) ;  and  {d) 
supplies  for  the  army,  beeves,  carts,  horses,  and  small  cattle; 
but  money  pa.VTuents  might  I>e  substituted  for  tJiese.' 

2d,  Servloes,  unknown  to  the  Komuns,  were  required  in  addition 
to  the  dues  (described  above).  Sucli  were:  plowing  ("  riga," 
"  curvnda  "  fn)m  which  the  word  "corvee'"  was  derived), 
manual  labor  {"  maiiuopene  "}  such  as  the  felling  of  trees,  and 
carting  ("  carroperaj,"  "  angariK,"  and  "  paraveredi  ").  This 
labor  was  pcrformc<l  on  that  part  of  the  domain  which  the  master 
had  reserved  for  bis  own  exploitation ;  the  number  of  days  of 
labor  owed  by  the  "  coloiii  "  varied  in  different  places ;  sometimes 
tliey  gave  three  days  per  week  without  pay  or  subsistence.  In 
reality  their  condition  differed  little  from  slavery.  Formerly 
the  "  colonus  "  was  contrastwl  witli  the  slave  by  saying  that  the 
"  colonus  "  was  a  person,  the  slave  was  a  thing,  but  this  distinction 
was  no  longer  true,  for  the  slave  was  a  persttii ;  and  even  if  the 
slave  was  owued  entirely  by  bis  master,  what  was  left  to  the 
"  uolnnus  "  after  he  lind  paid  his  dufs  to  the  king,  to  the  Churdi. 
and  tu  his  master?  Abstntctly  speaking  the  relation  of  the 
"colon"  to  his  master  was,  according  to  the  law,  tliat  of  a  free 
man,  he  could  bear  arms,  appi-ar  in  court,  even  sue  his  master;  in 
fact,  hijwcver.  the  master  was  often  an  "  immunistc  "  and  in 
this  capacity  was  the  judge  of  his  coloni.' 

'  Chicken»,  eroa,  wax,  silver,  che««e,  pork,  hoiwr.     Cf.  "AJam.,"  "21. 

* "  Hostilitium,"  "ad  hustem"  (oxen,  vt«.>,  'cvnatioum "  (small 
cattle). 

'The  "Oolliberla."  '•rulverta"  ("cum  libi^rti '")  wore  alavos  who  had 
been  collectively  emanc-itmtod;  they  wore  ihi?  liJilf-frwe,  as  the  "colons'* 
of  the  Carolingian  epot-h  anil  the  serfs  or  the  Cupptian  DjKirh.  hut  thoy 
seem  to  have  IteeD  in  a  situation  superior  to  that  of  ordinary'  serrs.  They 
were  found  only  iu  the  e«nt«r  of  Fruarv  sud  towurd  th«  end  of  the  lIOUs 
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S  130.  Th«  "  UtM  "  or  "  Ud«B  "  '  were  "  coloni  "  of  Germanic 
origin  ^  who  were  found  among  tlie  Franks,  the  Frisians,  and  the 
Saxons;  tbe>'  were  a  half-free  class  attached  by  a  similar  bond, 
and  subject  to  similar  obligations ; '  they  were  capable  of  entering 
into  contracts,  but  could  not  marry  without  the  consent  of  the 
master,  they  might  be  emancipated,  or  might  purchase  their 
freedom,  and  they  had  the  rif.'ht  of  private  vengeance  like  free  men. 

§  131.  Selfniorac«  and  VaMkla^e.* — Free  men  ("  ingenul  ") 
had  the  right  to  go  and  come,  to  dispose  of  their  persons  and  prop- 
erty, and  were  dependent  only  upon  the  State ;  they  were  nu- 
merous at  the  beginning  of  our  periinl,  but  had  bcgim  to  decrease. 
The  State  did  not  fumisli  them  the  security  necessary  for  their 
protection ;  their  lives  and  their  property  wen:-  exposed  to  such 
an  extent  that  they  dcscendc<l  to  the  rank  of  servitors  of  a  powerful 
neighbor,  to  a  poi^tion  where  he  would  defend  them ;  they  became 
hLi  vasÄals.that  is.hisclients.and  hcbccamctheirlord  ("seignior"), 
that  is,  their  superior.'^  The  more  powerful  one  became  the  more 
numcroas  was  his  clientele:  kings,  counts,  bishops,  abbots, 
great  landowner«,  certain  vassals  themselves,  were  found  at  the 
head  of  groups  formed  outside  the  regular  political  framework : 
by  this  means  society  was  reconstituted  and  emerged  from  anarchy. 

§  132.  How  On«  becam«  a  Vaual.  —  One  became  a  vassal  by 
recommending  himself   ("  cuinmendatiu  ")   to  a  seignior,  or  by 

w«re  entirely  nonfounded  with  tho  Mrfx.  Conofiminff  the  controvAraiM 
rvUtivo  tu  till'  ■■(.■olliliorts"  c/.  Luchairr.  "Man.  de»  inst.,"  p.  313;  Lamo- 
rtcht,  "Et-  Fur  IVitAt  <Von.  do  la  Trvar»."  trmn».  Morignnn,  I8S9.  The 
"biwpit«*"  were  for«wn«r«  provided  with  land;  tbfir  tenure  waa  called 
••hostliw."  H.  Sir.  N.R.H..  1898.  110. 

'  BfM,  "Uten  u.  Aldionen."  1874:  7*Aoni>jtrn.  "On.  jud.  de  la  L. 
8*1.."  p.  I«,  no.  2;   AVAuii/rr,  '■p:nciH.  riurd.,*'  «*«*  "Aldi." 

»  " Letu» "  -  "  maneu»."' "  I-Vi».."  2. 5.8.  n . 2 :  "Bäx.."  65 ;  "  Uul..'*  139 : 
"Sol.,"  42.  26.  .00;  "Chaan..".''..  14:  "  Rotli..*'  205.  200;  "Rib.."  Ü2:  10. 
36.  r>;  and  "Cap.,"  N03.  r.  2.  [,  117  ("wrtrgcld"  of  100  soU) :  Brunner. 
1,  23H.  The  !Äinl>»rd  "aldioa'*  (Ferlite.  3,  '2(1)  wan  in  a  more  «Iriot 
dependence  up<in  thu  mastnr.  "WnrRpId"  of  tW)  s»»1h,  "Roth.,"  12Ö: 
"Capitulary,'"  NOI,  f.  6,  I,  aofi.  likens  them  to  the  "lides."  The  "mansi 
IJdiles"  were  con  trad  i!itiiiRuiiibi<d  from  the  "mansi  in^^nuiles"  vt  IIm 
"oolon,-!,"  and  Trotn  the  "manM  BHmlns"  of  the  slaves. 

*  "Iiidimonium,"  personal  rent  of  the  "lite"  corresponding  to  tba 
"eapatieum." 

*  ßtBt.tf>nR.\FRv:  Waitt,  11.  1.  241;  Ehremherg.  " Commendstioa  u. 
HuIdiguinE."  1877;  Flnrh,  "Ort«,  d-  Tanc.  fVance,"  ISHO;  Futltl  dt 
CouUtnot».  "Le  B^n^Hce  et  Ig  Fatrunal."  l.VJU;  Ueaudouin.  "Annale« 
Oivnohte,"  IRKO  ("  Kt.  aur  lea  urig.  du  r.  f^dat  "J ;  thppe..  " Oefolpwbaf t 
u.  HnldinunR,"  1HK9. 

*  Prom  ihf  Celiic  "Bwa«."  youns  man.     tVora  "vassus"  are  derived 
"vaaaoJluit."    " vanaelotus "    (valet).     "Va»nis"   at  first  mirnifled   alave, 
aarvitor,  "8al.,"  35,  then  fre*  man  depemlvnt  upon  othern,  "Rib,,"  31: 
"Alam.."    36.    5.     Othur    expresxioRfl:     "amiei.  '    "Katindi."    I'paree.' 
"fidole«.*'    •*  Senior  "  was  the  opporit«  of  "junior."  inferior. 
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promising  under  uath  to  assist  him  aud  to  serve  him  as  became  a 
free  man  ("  ubsequium."  "  servitium  ingenuUi  ordine  "} ;  where- 
upon the  seiKuior  in  turn  promised  to  protect  him.'  It  was  u  true 
reciprut-al  contract  between  the  protected  and  llie  protector. 
Conformably  to  tlie  furuial  customs  of  the  time  the  vassal  did 
not  bind  himself  by  simple  consent ;  the  ceremouy  designed  to 
symbolize  the  dual  relation  established  between  the  parties  was 
fixed  later  by  homage  and  fealty.  It  had  already  appeared  in  a 
Germanic  form :  tJie  vassal  swore  fealty  by  plaung  his  hands  in 
tliose  of  his  seigiiiur,  which  signified  that  he  put  htoiüclf  under  the 
power,  aud  tlie  protection  of  tlie  seignior;  tlic  latter,  on  his 
part,  restored  his  anns  to  the  vassal  and  gave  him  presents.^ 

§  133.  Obligatlous  of  TusaIb. — The  vasi^l  o%veil  his  seignior 
constant  devotion,  assistance  uuder  all  circumstances,  and  a  great 
variety  of  service»  (such  as  guarduig  bis  house,  following  him 
when  he  changed  his  residence,  and  defending  him  when  he  was 
attacketl).  These  were  not  at  all  obligations  that  were  precisely 
fixed  or  well  determined.  At  times  they  went  very  far  and  re- 
call the  time  when  the  vassal  was  a  senitor,  clothe<l  an«!  fed  by  his 
master  who  compelkxl  him  to  marry  and  who  took  oaths  for  him. 
In  general,  however,  the  va&sal  was  more  indopendetit;  he  lived 
apart  fromhisseigniorandcametohiscourt  only  when  hewa-^sum- 
moned  ;  he  was  a  free  man  and  oweil  only  the  service  of  a.  free  man.* 
As  such  he  was  obliged  to  render  military'  service  and  it  was 
especially  for  this,  with  a  view  to  being  able  to  exercise  the  right 
of  vengeance  in  case  of  need,  that  the  seignior  aud  the  vassal 
associated  themselves  together ;  furthermore,  tlie  seignior  was 
obliged  to  bring  his  vassals  to  the  royal  army.*    Tlius  vassalage 

•  "Form.  Tupon,"  43:  "I  li&ve  nolliini;  with  wliich  lo  twd  and  clotlio 
mj'self.  .  .  .  Boin^  put  under  your  earo,  you  muHt  holp  mu  odA  sustain 
me.  Am  lone  us  I  livt>.  I  muat.  ri>n(!er  yuu  uWdiioicu  hikI  Hi«  8t^tr\*icii  of  a 
freu  uiau.  1  have  nu  rii;ht  to  willidruw  lu.vsi'lf  fruiu  yuur  power.  If 
OHO  of  us  ta-lln  in  this  prosont  ogrccmonl.  he  will  pa,y  to  the  other  so  many 
BOUR."      " Cominwntlare. "  rf.  Orrgnrj/nf  Toiirx.  4.  4li  ;  ".\ntiqu«.  Wis.,"  310. 

*"Cap.."  8(M.  v.  0,  1.  124:  "  ut  uuUi  aXlvri  pursoonmieiituni  fidelitas 
promittAtur  ni^i  nobis  ot  unicuiquo  proprio  SL^niori."  Pronents  of  tlie 
"•eignior"  to  the  "viushuk":  «rttm,  liiirsdM  Irf.  mililnrv  Mcviro  on  horsA- 
back).  Slubbg,  "Süloct  Chiirltra."  91:  "Lib.  Pap."  (M.O.H.,  L.L.,  4. 
583).  or  "wadia,"  or  plodg<>,  «lymbol  of  tho  engagement«  that  ho  enterm 
into  with  him.  Thv  Iukiv,  or  Lho  oltuidard,  iMirv«<l  itftvrwiirde  as  symbol 
of  the  feudal  invutttilur». 

»"Form.  Tun."  43  (.aupm);  "Cap.."  758-768.  <•.  9.  I,  41;  llinemar, 
."Ad  Ludov.  Balh.."  op.  11,  183.  CU.  S23. 

'  P.  Ltt.  "Chron.de  8»int  Riquiur,"  1894.  pp. 06 and 308;  "Cap.."  811. 
c.  7.  I.  165.  847.  c.  5,  II.  71.  The  "vassi  regafc«"  w*re  hold  more  strietly 
to  military  service  aud  must  maroh  at  «very  roquisitioo.  If  tho  seignior 
waa  a  count,  thfi  "vawus"  had  to  awist  ui  his  ploadln^.  "Cap.,"  808. 
c.  5, 1,  148,    Tho  "vaaras"  WM  often  charged  i^-ith  a  musion  or  a  »«r\'ipo 
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took  its  place  in  the  public  law,  became  a  pnlitical  instutition.  and 
it  «m  be  understood  why  the  same  capitularies  which  compelled 
the  vassal  ever^-where  to  attach  himself  to  his  seignior  prahibited 
him  from  breaking  the  bond  tliat  united  them,  except  in  very 
serious  cases,  such  as  attempts  upon  his  life,  or  against  the  lionor 
of  his  wife  or  daughter,  or  an  injury  like  a  blow  with  a  stick,  or 
an  attempt  to  make  way  with  his  property,  or  refusal  of  protection. 
In  principle  the  association  was  enteretl  into  for  life,  thus  dilTering 
from  the  Gennanic  "  retinue  "  whicli  created  only  u  fragile  bond 
under  which  the  chief  and  his  retainers  had  the  right  to  separate 
whenever  it  pleased  them.'  Perhaps  it  is  necessary  to  see  in  this 
a  result  of  the  Roman  customs  of  tlie  patmnate,  a  sequel  in  the 
political  character  of  vassjiiagc  or  an  infection  of  benefit. 

§  Ili4.  Duties  of  th«  Seignior.  —  Alx>vc  all  the  seignior  was 
bound  to  assist  and  protect  his  vassal;  He  furnished  hiiri  in  the 
beginning  with  the  means  of  living;  aftenvartls  he  assisted  him 
rather  by  grants  of  land  (benefices).  He  was  bound  t«  defend  him 
against  every  injustice,  to  take  vengeance  against  tliose  who  in- 
jured him,  to  sue  in  hi.s  behalf  in  the  courts  ^  and  at  the  same  time, 
by  a  just  reciprocity,  to  answer  for  Inm  wlien  prosecuted.' 

§  135.  Wu  the  Vassal  Subject  to  the  Ordinary  ObUsatioiu 
which  Free  Men  owed  the  State  ?^  In  the  beginning  there  was 
hardly  any  doubt  as  to  this  because  the  act  nf  commendation  was 
merely  a  private  contract ;  it  created  only  a  personal  relation 
between  man  and  man.     But  little  by  little  the  va.ssal,  who  had 

by  th»  «wjTnio'";  h(*  took  oath  for  Him,  etc.  The  »igniorwaa  ai]thorix«d 
to  leave  two  meo  in  hift  hou!»>. 

'  "Form.  Tiiron,"  4.3  Uuprn)  \  "Cap.."  R!3.  p.  16.  I,  172,  2I.i  ("quod 
niinu.s  flenifirpm  suum  dimittat.  postquam  ab  ea  aerpperit  valtnt«"  solido 
iiuo.  exceplo  si.  ,  .  .").  "Cap.  franc.,"  v.  H,  I, '2]'*;  cf.  "Wisig.,"  .'>,  3,  I ; 
.'i.  3,  4  (rieht  to  Imv«  tliu  lord  if  all  that  b£ul  tKHia  rKneivc]  Trum  him  hail 
not  b«!n  relumed),  "Kiprsv."  K5fi.  c.  Kl;  "  llib.."  31,  1:  "«xiom 
l^miwre."  The  Prenrh  hiw  aid  not  admit  in  principle  the  rosohitiun  of 
the  coTitrant  of  fief  on  thu  dumaiid  uf  the  vaai^ta  ami  by  meanä  of  ttte 
restilDtion  of  fief;  the  German  and  Lombard  law  did,  on  the  contmry, 
*'/.  IStaumnnfiir,  61.  29. 

•"Form.  Tur.."  43.  Vasauls  wen?  siinietimt'E)  railed  "Busoepli"  and 
"apprnntca":  i.e.  those  who  woro  rcccivfd  under  the  protertion  of  I  he 
"seignior"  and  who  counted  on  him.  iSuperwr  "  wergeid"  for  the  VMsals 
uf  thc>  king. 

'"Milium  Rediben',""mb.,"31,  1;  Edict  of  Olothair.  II,  614.  o.  18. 
"Milium"  siiniil^*^ :  1st.  responsibility  for  the  acts  of  the  vassal,  obliea- 
Uon  1.0  dpiiver  him  up  to  jnstirp ;  2d.  chentMp  for  whirh  nnn  is  tvaponaihie  ; 
'id,  domains  (oc««j)ipd  by  the  rlients).  If  a  man  was  Henl  on  a  mission 
by  the  kine.  his  suit  ana  those  of  the  people  for  whom  he  answered  re- 
mainpd  in  Riiapensp.  Thfl  maator  was  rpsponsiblt'  for  all  his  men.  sJavea, 
hair  slaves,  and  even  free  men.  'Vhf  Anglo-Saxoti  law  held  the  host  re- 
sponsible if  he  harbored  a  person  three  nights.  "Cap.  ital.."  o.  11,  I, 
21S;  "Cap.."  »20.  c.  fi.  I.  208:  cf.  Brunner.  {  93. 

140 


n 


Cbap.  HI] 


ORIGINS  OF  THR    TRUDAL   h£uIUE 


l|13*i 


two  iiia.sters,  the  our,  his  seignior,  near  by,  the  other,  the  State, 
far  away,  Torgot  the  latter.  The  ^tate  itself  encouraged  this 
transfonnntion  by  accepting  the  seignior  as  the  intemiefliary 
between  itself  and  the  vassal ;  moreover,  the  seignior  had  in  fact 
more  authority  over  his  \assals  than  liid  the  count  and  r.hc  other 
royal  officers.  The  ('upitulariea  ulhrmed  nevertheless  that  the 
vassal  always  owed  to  the  king  the  oath  of  fealty,  militan,-  service, 
and  judicial  service.'  But  the  seignior  became  the  military  chief 
of  his  vassals;  he  was  bound  to  conduct  tliem  to  the  royal  army 
and  to  compel  their  attendance  «jHrn  the  cmirts  of  justice  when 
they  were  summoneri.  Did  he  bet.'omc  likewise  their  judge  (aa 
among  the  Scandinavian»)  ?  No,  except  when  he  was  a  privileged 
person  and  the  vassals  inhabited  his  own  domains.  The  in- 
tendants  of  the  royal  domains  likewise  were  the  judges  of  tlie  king's 
vassals  who  resided  thereon  and  the  latter,  as  such,  enjoyed  special 
privileges  soch  as  the  right  of  appeal  to  the  king  and  the  right  of 
representation  before  the  courts.'  Before  ordltiary  vassals  could 
be  judged,  their  .leigniors  must  be  adilressed,  who.  bound  to  pro- 
duce them  in  court  or  to  settle  for  them,  had  u  special  interest  In 
preventing  all  suits.  In  fad,  therefore,  it  hap^x'ued  in  most  in- 
stances that  their  cases  were  submitted  to  the  seignior  without 
there  being  any  definite  recognition  of  a  right  on  his  part  to  ad- 
minister justice,  such  as  he  {jossessed  during  the  feudal  period; 
but  it  i.s  clear  that  its  possession  was  not  very  far  distant.' 

§1^6.  Origin  and  Development  of  TaBsalage.  ^ — Germanists 
ami  Homanist-s  <icl)ate  tin-  tpicsdon  of  tlu'  urij;iii  i)f  vassalage. 
The  "clientele"  and  the  patronate  were  found  wherever  public 
authority  was  feeble.  The  Gennanie  "  comitat  "  and  the  Roman 
patronate  respondcil  to  needs  of  the  same  kind  in  dilfercnt  societies, 
and  the  two  institutions  were  continued  in  the  "  antrustJonat " 
and  in  the  "  commendation  "  during  the  Merovingian  ijeriod 
when  the  protection  of  the  great  was  more  necessary  than  it  ever 
had  been  for  the  .small.  hVom  the  7(K)  s  the  patronate  of  the  weak 
was  greatly  extended  uncler  the  name  of  vassalage.     From  which 

'  "Cap.,"  «7:*.  r-.  5;  "Cftp.."*  S07,  <•.  1.  etc. :  "Cap.  Mem-n,"  847.  c. 
5;  "Cap..''78ö.  c.  4. 

*Hnd..  SA4..!.  4.  II:  Wll-in.  n.  10.  f.  2tO:  ■■Worms."  S211.  c.  7,  TI.  13. 

*  (bid.,  SH,  r.  Ö.:  M'lrmjf..  I.  24.  "Oarta  dp  miindcliurdo:  cog- 
DOecaC  maeoituclo  vestraquud  nos  vim  illo  de  rivitute  .  .  ..  fuin  ortiriilm« 
robufl  vel  Iiomrnihua  ntiis  am  ^aaindis  vpI  amit-ig,  «hi  undt'cuinquc  ipao 
l«fitimo  rccldi_'l]il  rnitio,  iuxta  «.'juspptilionpin.  propter  malorura  liominum 
inlicitas  infettlatioDes,  eud  Eermone  tuitionb  noatne  vtsi  ruimus  recvpUso," 
27.  "rap.."  S60.  r.  II ;  ft.VJ.  c.  4;  SS."*.  r.  A;  II.  Xifl,  2RS.  37.  'Cart. 
Scnon.."  'Z7.  30.  Umnner.  II.  2f Ml :  nothin«  of  the  kiiiil  in  Ilalv  or  in 
Oermany.     Cf.  Miring.  "Patr.  t.."  IS."»,  UTi-'i.  I'Wn. 

141 


J  1371 


UISTORT  or  niBNCH   Pl'BUC   LAW 


icuAF.  in 


did  it  receive  the  greater  contribution,  from  Roman  practice  or 
Germanic  cii5toai?  Tin*  oblijfation  of  the  parties  and  the  forms 
of  contract  furnished  more  endence  in  fa\'or  of  a  üennanic  origin.' 
Contrary  to  tlie  Roman  Emperor^i.  who  proscribed  the  patronate. 
the  Carolin^naiis,  fiiidinj;  themselves  powerless  to  repre,-«  abuses, 
encouraipxl  seigniorage  and  utilized  it  for  purposes  of  government. 
They  themselves  had  numerous  vassals  ("'  vassi  dominie! ") 
scattered  throughout  all  the  kingdom  and  not  forming  a  petty 
restriete«!  gnmp  like  the  "  anlrustions."  They  believed  that, 
as  a  result  of  the  iaterventioii  of  the  seigniors,  the  recruiting  of  the 
army  wmild  be  eatder  and  that  justice  could  be  belter  rendered ; 
thuü  tiie  seigniors  aetjuired,  with  their  connivance,  a  share  of  the 
public  authority ;  the  power  of  the  counts  and  functionaries 
became  enfeeb)e<l.  the  king  lust  what  the  seignior  gainetl  ^  und  in 
obeying  the  king  it  came  to  be  habitual  to  reffard  him  only  as  a 
seignior.  Personal  subjection  and  the  contractual  relation  of 
individual  witli  individual  thus  took  the  place  of  general  subordina- 
tion to  the  State.* 


Topic  3.  Status  of  Lands 

§  137.  In  Oravral.  —  Full  ownership  of  property  like  complete 
liberty  was  rare,  and  for  the  same  reastni.  Aside  from  the  king, 
the  churches,  and  certain  pr»werful  personages,  most  free  men 
ultimately  came  to  have  no  property  of  their  own  but  held  it 
only  bj"  amcession.  The  small  estate  gratlually  became  lost 
among  the  great  unes.  The  "  proprium."  free  laud,  called  the 
aivd^  ("allodium")  during  the  feudal  period  was  transformetl  into 

■  Thfr  "antnistlon*"  weir  followr-rs  of  the  king,  as  tho  "^m^lndi"  or 
"ftmiri"  wvrv  foUowvrs  of  privnl«  individual)!.  Th«y  rMt'iv^d  la-ndii. 
won'  k'iuuvmI,  and  replaowl  in  iIm>  700s  in  tboir  riJlo  u  followom.  by  «or- 
vitors.  "vaui."  Brunner,  IT.  2ti2  :  analogous  ovolution  among  the  Anglo- 
Saxon«;  tlu'  "KVMilh"  l«ft  tht>  court;  tlio  tham'  who  oxorr-iwKl  a  "mini*- 
l«rium"  roplatnid  him  aa  rompanioo  <fa«  wa«  caLlod  "vamallus");  tho 
thaoM  formod,  in  their  turn,  a  olara  of  proprioton;  th«  kini^  and  lords 
then  had  iw  followi-r  Ihc  kntf^ht  (r/.  "Icnwlifi,  wito  (.<iirr(>»[M>n<iM)  to  Ih« 
Oorman  "iiiiui!<u>riulii^,"  wliu.  after  thv  »ankish  epoch,  took  (bo  place 
of  lie  va8«ftl  At  the  lords  court.  Cf.  B»mrin.  p.  125,  nod  N.R.K..  m>4, 
523;   Ftach,  •"Orig.,"  I,  76  and  11.  4fc. 

*Tbo  Botenlor  atleodod  the  royal  muster  but  oommandßd  ibo  vumI 
not  to  l«Av«  fliii  lands,  or  the  seignior  did  not  go.  vh&n  the  vassal  remaiMd 
with  him  beo«us«  b»  ooald  bav*  ««rvioM  reud«^n*d  for  him.  "C^p.," 
808.  c.  9.  L.  138:  81t.  c.  7,  1.  1S5. 

•Thp  •'Can.  de  Morwn."  H17,  e.  2.  did  not  impow  on  all  free  men  the 
obligation  of  tiavinK  «  lord ;  it  ittat<«d  Himittv  that  ra^'h  iwrisini  ctiulil  take 
whom  be  pl««>K<d  for  his  lord.     Cf.  "Cap..    S17.  e.  9,  I.  Z72. 

*  The  word  "alodin"  stgniAes:  1st.  (Kalir;  Jav.  6G).  RDccession ;  2d.  by 
extenäon,  land  acquired  by  nipo*«iiion  :  it  w-as,  then,  eootradistinfmixhea 
from  "oomparatum"  or  "oonquisilum,"  acquisitJoD,  land  ooquirvd  by 
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the  "  preraire  "  (land  hcW  hy  tenancy  at  will)  and  the  benefice. 
A  great  domain  at  this  time'  was  comjwsed  of  several  parts: 
1st,  the  master's  manor  {"  sala  ")  and  land  which  he  kept  for  his 
own  exploitation  hy  his  slaves  or  ser\-Bnts  ("  mansiis  dominicus," 
*'  terra  salica  ") ;  2d,  lands  held  subject  to  scr\*ilc  tenures,  or 
manses  of  "  coloni,"  "  litcs,"  and  slaves  (these  were  detached 
from  the  domiiiiejd  manw  and  were  not  cultivated  under  the 
direction  of  the  muster;  they  were,  however,  in  a  condition  (»f 
strict  dependence  on  account  of  the  charges  due  the  master  and 
on  account  of  the  work  which  the  tenant  was  oblig«!  to  do  on  his 
manse);  3(1,  lands  held  by  free  tenure  or  by  n  tenure  at  will, 
subject  to  quit  rents,  annual  rents,  and  similar  compulaorj'  dues, 
but  leas  burdensome  because  the  tenant  was  a  free  man  :  4th, 
benefices  or  lands  held  hy  a  tenure  wliicb  imposed  on  the  tenant 
the  obligation  of  railitar>"  serx'ice  to  tlie  grantor.  These  benefices 
were  sometimes  parcels  detached  from  the  domain,  sometimes 
they  were  entire  domains  themselves,  distinct  from  the  domain 
proper,  the  dependence  upon  the  principal  manor  being  much  re- 
duced in  that  case,  since  the  grantee  was  obliged  merely  to  render 
service  to  his  proprietor.  The  tenant  at  will  ("  pr^caristc  ") 
and  the  holder  of  a  benefice  ("  bcnfificier  ")  were  both  only  half 
proprietors ;  they  held  the  land  only  as  tenants,  the  grantor  re- 
taining important  rights  over  tlie  land  thus  granted.  The  two 
institutions  (the  "pr^ire"  and  the  "  ben^ce  ")  differed  es- 
pecially in  the  fact  that  the  one  was  rather  economic  in  character, 
the  other  was  rather  political;  the  tenancy  at  will  was  a  method 
of  exploitation,  the  benefice,  a  means  of  creating  a  clientele. 

§  138.  Tenancy  at  Will '  ("  Precairc  ")  a  form  of  tenure  in  which 
lands  were  granterl  subject  to  the  payment  of  a  quit  rent  {"  cens  ") 
was  employed  especially  in  the  case  of  lands  belonging  to  the 
Church.     Did  it  originate  in  the  Uoman   "  precarium,"   which 


pttTOhsM:  3d,  by  extension,  Ian<1  r>o)t.o<w<od  in  full  ownership,  free  or  all 
«Dcumbraooe;  it  wa«  <?oDtr«diMtinxiii«hiiil  fn>m  Imifl  jemtit4-<l  ituhjort  to  a 
oharpj.  that  is  to  say.  h  a  beiienvv  i>r  by  t«naDi.-y  at  will.  TKe  land  that 
was  held  in  full  ownership  wan  ordinarilv  inhmli^l  land.  Rdim  of  Pisto», 
864,  0.  3(>:  "(;&».,"  802,  c.  in.  I.  10(1.  Thii«  laxt  tiifiiniiic  atill  TSkTf,  »)>- 
peared  only  uoaer  tho  soeond  dynasty.  Th«  trtynmloo'  of  the  word 
allodium"  is  dUputed.  Thi>  "Bllodium"  waj^  nnt,  im  was  formerly 
believed,  the  land  or  lot  of  l.hi^  Kntiik  in  Ihi^  division  wiiititi  followed  the 

lot  take  place. 

were  held  by 

above  Feudal 

epoch. 

<(7.  Dftnante/rt..  hiRt.dr.."  1R60.  M:  Z.S.R.,  O.A..  1884.69;  K.R.H., 
1985,  249;  Viollri,  "MiH.  du  dr.  «v.,"  p.  67»;  Brunntr,  I,  2U1,  210; 
iMennig,  "Kjrcbenr.."  1,  7Ü3. 
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was  a  gratuitous  and  essentially  revocable  concession  ?  This  had 
been  doubtriil,  because  this  institution  disappeared  from  the  texts 
under  the  Ijiter  Kinpire,  and  the  Frankish  "precarium"  was 
neither  revocable  "  aA  nutuin  "  nitr  gratuitmis;  it  resembled  more 
nearly  the  Homan  lease  ("  bail  ").  It  is  more  probable  that  the 
folk  law  a.s.similated  the  "  precarium  "  to  the  Ie«se  and  that  the 
Prankish  institution  is  the  result  of  the  fusion  of  two  Uoman 
institutions.  Otherwise  its  name  cannot  be  explained.  The 
Church  granted  its  lamis  by  tenure  at  will '  to  the  clerfO'  to 
enable  them  to  live,  to  lajmcn  in  orrlcr  to  attach  them  to  Itself 
or  as  a  means  of  getting  the  land:«  cultivated,  to  a  donor  who  gave 
his  lands  to  the  Church  subject  to  the  condition  that  he  should 
conserve  them  during  his  lifetime  ("  precaria  oblata  "  of  the  con>- 
mentators  as  contradistinguished  from  the  "  precaria  data  "), 
or  to  a  donor  to  whom  it  gave  back  tw\tx  as  much  ("  precaria 
remuneratoria  ").• 

(A.)  Constttution.  —  According  to  the  general  practice  two  deed» 
were  drawn  up  to  establish  the  "pr^airc";  1st,  a  "precaria" 
("  epistola,"  understood)  or  petition;'  2d,  a  "  pnestaria  "  or 
letter  of  concession,  *  The  first  was  delivered  to  the  grantor,  the 
second  to  the  grantee. 

(B.)  Bflwt«.  —  The  "  pr^ire  "  was  sometimes  revocable  "  ad 
DUtum,"  **  sometimes  temporär?'  in  duration,"  sometimes  for  life,' 
and  sometimes  it  was  perpetual  and  hereditary.'  The  "  prfecaire 
i  temps  "  was  a  sort  of  lease  by  consent  ordinarily  for  five  years, 
as  at  Rome,  but  renewable  indefinitely.  A  clause  dispensing  with 
the  nccesMty  of  renewing  the  lease  was  contained  in  the  dee«l,  thus 
making  easy  a  natural  transition  from  tenancy  at  will  tn  perpetual 
tenure,'  This  last  form  was  partictdariy  proper  for  a  person  who 
surrendered  his  estates  to  the  Church  upon  condition  that  he  might 
resume  possesion  by  tenancy  at  will.    \Vhate\'er  may  have  been 


'  Dig..  43.  26.  1 ;  "L.  rom.  Wi».** :  Paul.  S,  7.  S.  Cod.  Just,  ("ad  tom- 
pu«"),  R.  9,  and  7.39.2. 

»Coii-v  dAcdo.  Man«,  XIII.  325:  M.O.H..  L.L.,  4,  543;  "Cap.." 
846.  p.  22. 

*  Already  at  Rome.  Paul,  h,  <>,  0.  "Smruritas,"  mwuu  of  proof  For  Ui* 
KTsator.     Marcult.,  2.  4  and  .'. 

*  At  Rome  jn  trie  Tnatter  of  lease.  Cod.  Jtut..  4. 6&.  24  ;  "  Epit.  Moo.," 
Paul.  S.  7,  fi;    .WarcuV-.a,  40.     "Cart.  8«o.."  Iß.  33.     Bignon.  22. 


»  WarcWr..  2.  41.     "P.  Tar.."  7. 
•"Wis,,^*  10.  I.  12.     « 


ftoiihr.  "Reciieil."  320. 

'  "K.  And«ff.."  7.      Matnili..  2.  3,  39. 

«  "  P.  XtK.."  C.B.,  8.     Ztumcr,  3.W. 

*  Mareul/..  IT.  41;  "Cart.  Sen."  lH:  Enmein,  "Mdauw."  188ft, 
p.  21«;  Cod.  Tht-od..  4,  13,  1;  "Cap.,"  818.  9,  c.  4.  1,287;  Oufrard. 
''Cart,  de  Saint- Bertin."  p.  1 13  (year  8417) :    Wamkoenif.  I.  13. 
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tbe  duration  of  precarious  tenure  the  Tenant  nr  grantee  was 
ob]if[ed  to  pay  an  annual  charge  in  money  (or  in  kind)  to  the  grantor' 
The  amount  sometimes  corresponded  toarentchnrge("fcrmQge")  ; 
sometimes,  «)n  tlu-  contrarj-,  it  whs  merely  nominal.  Its  purpose 
being  simply  ii  means  of  affirming  the  right  of  the  grnntor  ("  fcijs 
jgnitif  ").  In  default  of  pajinent  the  tenant  lost  his  right: 
"  qui  negligit  «'«sum  perdit  agrum."  By  special  provision  in 
the  grant,  however,  tins  nilc  was  often  set  aside  ami  a  fine  was 
imposed  in  lieu  of  forfeiture.'  In  this  way  the  right  of  the  tenant 
"  prfcaristc  "  over  the  land  was  Iimite<I ;  also  Jn  another  way  since 
he  could  not  dispose  of  the  property  that  he  had  receive«!  for  the 
benefit  of  a  thin!  party,  the  grantor  alone  hav-ing  authority.'  to  do 
this  and  even  then  subject  to  the  condition  that  he  miLst  respect 
the  right*  of  the  tenant. 

S  139.  The  Benefie«.^  —  The  word  benefice  ("  benefiHum  ") 
signified  at  first  simply  a  benefit  or  favor,  a  gracious  concession, 
and  especially  a  concession  of  land ;  by  extension  it  come  to  be 
applied  to  the  land  thus  granted.  Lands  were  possessed  "  ex 
bencficio  "  as  a  result  of  an  act  of  liberality  as  they  were  held 
"ex  alode,"  by  inheritance.*  The  benefice  was  not  a  means  of 
exploiting  the  land,  it  was  rather  a  political  invention  designed  to 
create  rights  to  sen'ices  or  as  a  recompense  for  those  already 
receivwi.^  The  institution  is  closely  connected  with  the  system  of 
donations  made  by  the  kings  under  tlie  first  two  dynasties. 

«  Gvirard.  "Carl,  d«  Saint-Bertin."  Ö8.  70,  72.  Ill,  etc. 

•"Form."  of  Aneors  ftnd  of  Tours:  Eant^n.  "Mrtangps,"  p.  393: 
"FtM-m.  Sal.  Mwk..'  ."j;  MnrcU/.,  2,  41  {Ilevc>r»lion  if  th«  " iir.'^'-arist " 
trioil  to  make  btmsolf  ruiutOT  of  ihe  prupurty).  "Porta,  ^lo^k.,"  34 
(Enen^'Rifnt  to  pay  within  a  certain  timo). 

MJiBUooitAi-BT:  tt'ailz.  "Hwt,  Z."  18G'>;  ßof&. " Ocowli.  d.  BenMcial- 

linoiwiis,"    IS-'jO;     :'Pi>udalit&i    u.    l' a türthan vorband,"    1S03;     Brunner. 

I.H.G.,  VIII.  7:    >f.nMi.   '■Entittehung  A.  Lohnwoaniu."    1890:    (Jar- 

'  Mnnrl.    "Hjxt,.    tlv*    ■(H'^ktiuiiM  porit^tU^HuM,"    1879;     Fuatrl  dt    Covlongf*, 

"U'  li(-»<-nvw  Hi  Ic  Patronat."  1890:    CH,   MorUst,  I'Or.  Encyel.."  nw 

' "  Benefif^ium,"  in  ronlradwlinclKin  tu  "  nropriuin."  "  heredita«." 
"Cap.,"  SI7,  o.  9.  The  («naioi^Eoey  is  not  Üxocl ;  X\w  word»  "pr^caire" 
and  "b(5n(?fli;n"  are  ofton  employed  the  one  for  the  othor.  TertuUien, 
■•adv.  Hermi>K.,"  9;  I>ii{.,  43.  2*i,  14;  "Form.  Andoft..7;  Merk.."  aS. 
Nevcrthelesa.  it  !)«>«ras  lEat  one  avoided  designating  the  royal  beoefiw 
by  thp  term  "priviaria."  perhaps  becauso  tho  king  din  not  need  to  havo  h 
"preearia"  roiistitutwi  in  urdcr  to  gtiarante*'  his  rtRht. 
I  •  Thp  epcte&iai<tiea)  heiieCurf's  were  Ihn  landii  whit-h  constituted  the  pd- 
rAiwmenl  of  th«  oflfires  of  the  Church:  thus  in  investing  a  clerk  wilh  u 
benclice,  th«  hiithop  set  anidt!'  for  lii«  ■uaiiilL<i)Atit'H  a  (»irtion  of  the  proi>- 
orty  of  tho  Churoh.  Prom  the  llOOs  tin.'  wrm  "prinairp"  is  no  luoeur 
nmploycd.  KcMfTitaFitieAl  l>onoß<>«\^  did  not  become  patrimonial  a«  did 
ordinary  l>onnfie*«.  Th«-  pro|>t>rly  of  th,«*  Church  wan  inalienable;  til« 
l^mnooical  la»-  Torbadc  private  persons  from  appropriatini;  thera,  TIio 
[•ipienta  »f  h(>n(>fln>H  haiinif  no  famiiy,  and  eajojinc  them  only  by  r»asoii 
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§  140.  Donations  of  the  French  Kingi.  —  According  to  the  old 
Germanic  corK-cptioti  the  (tnnatiftn  (inifcrred  on  the  donee  only 
rcslrictct)  and  revocobie  rights ;  it  was  addres.sc<l  to  him  personally, 
or  at  most  to  his  children  and  descendants.  Omsequently.  the 
donee  could  not  alienHte  the  lands  to  others  and  they  retume«!  to 
the  donor  Jn  cft.se  of  the  death  of  the  donee  without  issue.  Such, 
doubtless,  were  most  donations  of  lands  made  by  the  Merovingian 
kinRs  to  their  subjects.'  Charles  Martel  disposed  of  tlie  lands 
of  the  Church,'  which  for  tlie  most  part  had  come  from  the  royal 
domain,'  in  order  to  estab]i.sh  a  cavalry  ser\ice.  Ills  sous, 
Carloman  and  Pepiti,*  n-stored  some  of  these  lands  and  left  others, 
with  the  consent  of  the  Church,  in  the  hands  of  tlie  soldiers  who 
had  received  them  by  a  tenure  at  will  ("  precarire  verlw  regis  ") ; 
the  Church  received  ground  rent  from  them.'  The  bcneBeiarj'  <lid 
not  become  the  proprietor,  as  under  the  Meronngian  donations, 
because  the  lands  of  the  {'hurch  were  inalienable  according  to  the 
canon  law.  Henceforth  donations  affecting  the  royal  domain  itself 
did  not  carr>*  full  ownership,  but  only  possession  by  tenure  at  will, 
or  rather  by  benefice,  to  sare  the  trouble  of  drawing  up  a  "  pre- 
caria  "  since  the  king  had  sufficient  authority  to  make  good  his 
rights  without  a  legal  document.  GreatnublesfoUowcd  theexamplc 
thus  set  by  the  king. 

§  14L.  Origin  ot  the  Military  B«n9fic9.  —  The  military  benefice 
resembled  neither  tlie  Celtic  cli«nt£le  nor  the  Human  benefice 
(a  concession  of  lands  to  veterans  or  to  "  Lieli  "  for  militar>' 
ser\*ice,  collective  and  not  individual).  It  originated  rather  iu  Ger- 
manic customs  and  in  tlie  giftä  made  by  chiefs  to  their  followers. 
And  yet  one  cannot  speak  of  a  direct  connection,  since  the  military 
benefice  did  not  exist  under  the  Merovingians.  It  was  tlie  associa- 
tion of  the  military  reforms  of  tlie  second  dvTiasty  with  these 
ancient  customs  which  gave  to  the  benefices  their  new  character 
and  which  explains  their  development.     Many  difficulties  were 

of  Lhi'ir  epiritual  function  could  not  code  tbem  or  tranamil  Ihcm.     W« 
shall  see  later  that  the  Frankiih  henefipe  was  deriNtyl  from  them. 

'  Brunnrr,  "Di«  Lttadwhmkungcn  d.  Mwrow.."  "R<'rlin  Alt.,"  1886, 
1175):  Mareutf.,  I.  14-  Ifl.  17.  30.  31;  Grijori,  of  Toure.  Ü,  12:  7.  22; 
11.  38;  10.  31 ;  9,  S.''»;  "Buir."  I,  3.  4.  Donations  rnado  on  account 
of  a  wTt-icv  wi'r«  rvtumiNl  U>  the  donor  whea  the  wrvicv  cvaavd.  Coa- 
flrmations  woro  made  by  the  prinoo  who  mioooedod  the  donor.  "Bunr>>" 
1.3;   Kdict  of  Clothair,  o,  16. 

•  KM,  "  Di«  SavlcuUriulion  d.  Kirclu'DKiitest,"  1864 ;  Kau/mnn, 
"Die  Saek.  d.  Kirch.,"  r'Jfthrb.  t.  Nationalock.."  22,  73) :  BeufiKot.  "Ae. 
Iiuor.,"  19.  2.  »  OrigoTu  of  Tour«.  1.  2:   Cod.  Theod..  11.  20.  4. 

<"C»p.."  742,  c.  1,  1,  25;  LijH..  e.  2,  I,  28;  MabiUon.  "Act*  aS./' 
s.  II.  p.  100,  p.  4;  "Cop.."  708.  I,  42.  f.  1.  and  following. 

*  Double  tithe  ["  dL-eimn  ot  nona").  neeordine  to  "Cap.."  77D.  e.  13. 1.  SO. 
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experienced  in  rttniitinR  the  army ;  the  king  sought  to  create 
a  soldierj'morc  closely  bound  to  himself  bygranting  them  benefices; 
in  this  way  he  furnished  them  the  means  of  equipment.  The 
seigniors,  upon  whom  were  imposed  the  obligation  of  bringing 
their  vassals  to  the  royal  host,  did  likewise,  for  they  had  no  other 
means  of  discharging  this  obligation.  Militan'  service  ceased 
tn  (k-  requirefl  as  a  dvity  of  the  subject  to  the  king  or  of  the  vasim) 
to  the  lord,  it  was  purchflse<l  by  concessions  of  land. 

§  142.  How  Che  Benefice  wm  Great«!.— The  benefice  was 
creat«! :  1st,  by  direct  grant  or  concession  conformably  to  tlie  old 
Germanic  custom  according  to  which  the  chiefs  made  presents 
to  their  followers ;  and,  2d,  by  the  "  recommendation  of  lands."  ' 
Small  proprietors  were  frequently  despoiled  of  their  land  and 
expose*!  to  loss  of  life;  tlie  possession  of  property  was  a  danger 
because  of  the  covetoi«ness  which  it  excited,  and  recourse  to 
public  authority  for  pn>teetion  wa.s  an  illusion.  There  was  no 
possible  security  e-xcept  by  putting  themselves  under  the  patron- 
age of  a  powerful  man ;  so  they  gave  up  their  lands  to  him  and, 
as  he  did  not  expect  to  rultivate  them,  it  was  understood  that  he 
should  restore  them  immwhately;  but  he  reserved  cvrtain  rights, 
he  acquired  con.sequently  only  a  partial  ownership  and  the  former 
owner  was  reduced  to  a  condition  of  tenancy.  The  "  recommenda- 
tion "  of  persons  often  brought  about  the  "  recommendation  " 
of  lands;  ^■assalage  and  benefice  were  confused  and  thus  gave 
ritte  to  feudali-im. 

§  143.  Obligatiooi  of  the  Beclpieat  of  a  Benefice.  —  llie  grant 
of  a  benefice  did  nut  imply  that  the  grantee  was  subject  to  the 
same  duties  of  fealty  and  of  assistance  which  were  required  of 
a  vassal,  but  as  he  was  almost  always  a  vassal  he  owed  fealty  as 
a  vassal.  The  personal  "  recommendation  "  might  exist  inde- 
pendently of  the  benefice,  but.  on  tlie  contrary,  the  grant  of  a 
benefice  was  rarely  made  without  a  "  recommendation."  Besides, 
the  recipient  of  a  benefice  might  be  required  to  render  certain 
services  in  consi<leratiun  of  the  grant  made  to  liiin.  Tliese  services 
were  of  various  kinds;  1st,  the  duty  of  performing  official  duties 
(ministerial  benefices) ;  2d,  payment  of  dues  ami  labor  (benefices  by 
ground  rent  ^  wlii<^  were  held  otdy  by  a  tenure  at  wtti) ;  3d,  mili- 

'  The  pxpr«fl8ioD  "Recomm«ndatiOD  of  lands"  is  not  employed  hy  the 

text«,  Marcuif.,  1.  I'i  (cee»on  of  lands  on  condition  that  tbey  should  aot 

be  owned  during  liffMime.  "benfficio").     SpoliabiooB  wem  mad«  bv  uo- 

1  «lesiastio«  or  lavmen  :   "t'&p.,"  KU.  c  3,  5,  I,  163;  2,165;   "Cap., "850, 

c.5.II,8S;  "Form.  Tufon.."  1. 

»"Form.  And««.,"  7;   -Wisig.,"  10.  1,  II ;  "Cap.."  7fl8,  I,  43. 
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tary  service  (this  was,  properly  speaking,  the  benefice,  the  one 
which  became  the  fieO-  Benefices  of  the  latter  kind  were  found 
only  during  the  ascendancj-  of  the  second  dv-nasty  when  the 
seignior  was  obliged  to  lead  his  vassals  to  the  host  of  the  king. 
To  He  sure  that  they  would  follow  him,  he  granted  them  benefices 
to  enable  them  to  equip  and  support  themselves  and  to  provide 
themselves  with  hordes.' 

§  144.  Bights  of  the  Keclpient  of  a  B«n«flce.  —  He  had  a  right 
to  the  income  from  the  land  that  had  iK'en  granted  to  him,  but, 
tuilUce  the  proprietor,  his  right  was  neither  absolute  nnr  pt^rpetual. 
The  donations  of  the  Merovingians  were  ordinarily  reviK-ablc  in 
case  of  default  by  the  grantee  and  were  for  life  (or,  at  least,  they 
revert«!  to  the  grantor  if  the  grantee  died  without  i*suc).  Un<lcr 
the  Carolingians  benefices  were  also  granted  for  life,  a  new  grant 
being  necessary  upon  the  death  of  the  grantor  as  well  as  upon  the 
death  of  the  grantee.'  The  grantee  had  no  right  to  alienate  his 
benefice ;  only  the  grantor  could  do  that." 

§  14A.  How  did  the  B«neficeB  bACOon»  Hereditary  ?*  — That  is 
to  say,  how  they  were  transformefl  into  fiefs,  because  the  fief  was 
nothing  more  than  the  benefice  for  military  scrxice  which  had  be- 
come hereditarj*.  At  the  death  of  the  grantor  the  benefit-e  rarely 
reverted  to  his  heirs.  At  the  death  of  the  grantee  it  ought  to 
have  been  otherwise,  but  the  grantor  had  no  interest  in  resuming 
posseasion  of  the  land,  the  son  of  the  grantee,  already  knowu  to 

'  Tho  recipients  or  Ijoni-fiwK  fruin  llic  kinjf  wuru  uliUgvd  always  to  bo 
ready  to  march  and  Tor  all  time  if  it  so  pkti.'^-d  tbo  Idtifr.  "Cop.."  A07. 
c.  I,  I,  134;  "Cap.  Bonoo,"  c  5,  I,  167.  In»p<i:liiin  liy  llie  miwii"; 
reports  to  tlio  emperor  were  nxjuirod  tu  be  mailc-  c-uii'.-«rB]Dj{  tlie  ooaditioa 
of  tho  IwncflMB.  "Cap.."  807.  c.  4.  I.  136:  "Cap.,"*  802,  e.  6,  9:  Atuig.. 
3.  !•>.  20.  S-i. 

'  Forfeiture  of  the  benoflce  waa  the  penalty  for  the  vassal  vho  failed 
in  hi«  fiutv  of  fidrlitv,  nr  for  him  who  iK^lecti-d  it,  or  nultivated  it  iKxjrly 
(••<'ap.,"7fiS,  r.  .I.  r.4:i;  SIS, -•. 3,  1, 2R7;  "Woniw»."  829, 11.  14:  '•I'ap.,'^* 
805,0.4.11.92;  /,f>'r»cft  «n./ .ScAr..  "Urk.,"  do.  38) ;  or  who  abandoned 
hi«  pepr  while  marchinir  a4niinHt  the  rommon  nnemy  ("Can.  Bon.."  811, 
e.  5,  I.  IfiOJ ;  or  who  ivfusr-d  to  perform  judicial  («»rA-ice  {'Cap.,'"  782.  c. 
7,  I,  102) ;  etc.  The  ffusal  to  perform  military  service  appears  to  have 
involved  unlv  the  penally  of  haiiixhniont,  but  without  doubt  th«  p«r- 
8ist<>nl  rt-fiiaiLl  would  liavc  rnniM?d  tho  lo*.«  of  the  beiifdSoe.  "Cap.  Thcd.," 
SWi.  o.  6.  I.  123;  S18-9,  o.  Hi,  I.  2S-I. 

»  With  the  oonaMil  of  the  reripiont  of  the  beneflw,  if  he  wished  to  tran^ 
mil  the  poMwwion,  "Bej-lin  Alt.,"  1885,  p.  1180;  tiolh.  "Btn^lflc«," 
p.  4241.  The  iniint  of  a  fief  in  arrears  was  pormitlod  to  Lbo  rodpienl  of 
tho  bencfire. 

•  KolIowinR  the  "IJIiri  Poidorum."  1,  I,  1.  the  bcnt-ß««  would  have 
been:  Ut,  revocable  "od  nutuni";  2d,  tempurarj';  iiil,  for  life;  4th, 
hereditar>'.  Thin  rraditional  opinion  n-outd,  (x-rhnps.  be  more  exaft  for 
the  ofBcea  than  for  the  l^'nefire«.  The  donation),  of  the  Lombard  kintp» 
were  revocable  "od  nutuni,"  and  void  at  the  ilealh  of  the  donor.  Roth. 
177.  223:  Liulp..  43;  "Cap.."  776.  o.  3.  I,  188. 
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him,  was  in  possessio»  and  naturally  had  the  preference  over  all 
others  in  a  new  concession ;  to  have  refused  it  to  him  would  have 
been  a  violation  of  the  promise  made  at  tlie  time  the  benefice  was 
established  by  the  recfimmendation  of  the  lands.'  It  was  thus  by 
virtue  of  custom  that  the  tenure  of  benefices  became  hereditary. 
From  the  1700  s,  at  least,  the  opinion  has  been  common  thai  the 
feudal  regime  had  been  established  by  Charles  the  Bald  in  the  Capit- 
ulary of  Quierz>'  or  Kiersy  in  877,*  but  there  is  no  truth  in  it. 
All  are  agreed  in  recognizing  in  this  capitulary  a  law  of  circum- 
stance implying  and  tolerating  the  rule  of  heredity  witliout  sanc- 
tioning the  principle  in  a  definite  mamier;  it  establi<i]ied  no  new 
right,  and  it  is  impossible  to  fix  a  precise  date  at  which  tlie  feudal 
system  was  established.' 

ft  146.  H«redit7  of  Offlora.  —  Tlie  Capitulary-  of  Quierzy  dealt 
at  the  same  time  with  benefices  and  public  functions  or  oflGces.* 
Revocable  "  ad  uutum  "  at  first,  public  offices  soon  came  to  be 
h^d  by  a  tenure  for  life;  tlie  hereditJtry  principle  was  then  in- 
troduced, so  that  tliey  passerl  from  father  to  son  like  private 
property.  This  change,  so  contrary'  to  the  nature  of  a  public 
function,  was  due  to  various  causes.  The  aristocracy  of  the  great 
[landholders  laid  hands  on  public  offices  and  tlieir  pretensions  were 
recogni7.efI,a.s  we  have  seen,  by  the  edict  of  Clothair  in  G14.  To  his 
functipnaries  the  king  often  assigned  a  portion  of  his  territorial 


'  Mifne,  "Patr.  I.."  12.^,  1035.  1050;  k'tnmn.  p.  138. 
*  Bourffeoix,  "  Le  Cap.  de  KiRray,"  1885.  Xpither  th«  treaty  of  Andelol 
in  CiKT.  nor  the  Edict  of  Clothair,  in  (tl4,  rondprcd  benotices  hereditary. 
"By  the  treaty  of  Andelot.  Gonlran  and  Childeliert  11  bound  themselves 
to  restore  to  the  cburrhea  and  tu  the  "leudeti,"  the  property  that  tboy 
had  unjustly  confispatM  or  of  which  they  had  HleKally  op  Wolently  takoD 
po(!«?<i>;iiiii.  limiting  the  right  to  revoke  their  donations  to  eases  where 
thu  huldi-T  vraji  guillv  of  triweun.  In  t>14.  Clothair  II  ({uunuiluvd  tu  iiis 
sabiect«  tbe  peaceable?  possession  of  property  that  they  had  reoeived 
from  his  predecessors  or  from  himself. 

'Custom  of  offering  preseuls  ("exenia").  Fraud  foretwen  by  the 
Capitular?  of  N'imwegen,  StWi.  I.  131.  c.  7.  Benefices  for  life  in  the  OOfla 
and  lOOOs.     Flach,  "Oig.."  I,  127. 

'  "Cap.."  S77.  r.  Oand  10.     Charles  the  Bald,  on  the  poiut  of  leavinii 

for  Italy,  proposed  nertain  measures  to  the  nobler,  p.  0  :  if  a  count  ahoiihl 

die  and  hiaeon  follow  the  king  on  his  expedition,  a  provisory  »dminislrator 

,  for  the  (-ount  fthould  be  appoint<?d  unl.il  Charles  tin-  Bald  liad  been  in- 

pformed.     In  th«  same  way,  if  be  »hould  leave  a  »on  of  minor  age,  or  if 

nhere  were  do  ehildpBn.     Same  ruk>a  for  the  benefiecs  of  thu  kinij  or  of 

.Others.     FVom  this,  it  follows  that  Chfu-los  the  Bald  reserved  ibc  rtßht  to 

fiwulato  the  heredity  of  offifo»:    bo  did  not  wish  that  the  sons  of  f-oiinta 

who  had  followed  hitn   to  IIaIv  he  dainoiled  of  the  imiemal  eftrldom ; 

but  althoufth  thin  wa«  favorable  to  herwiity,  it  did  not  Icis  establish  the 

rieht  of  the  kinjT  for  of   ihow?  who  had  «oneodod  the  beneflrea}.  e.   10. 

After  the  death  of  ibe  king,  those  of  his  faithful  fmbjects  who  renonnced 

the  world  ftir  love  of  Oo<I  and  for  the  Idng,  could  (lii*|)os«  of  their  honor  at 

will,  if  tbev  toft  a  »on  or  a  relative  capable  of  renderiug  servioe  lo  the  Sta  I«. 
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domain  in  the  fonn  of  a  benefice,  all  the  more  readily,  because 
they  were  in  most  instances  his  vassals.  It  became  the  practice 
to  recognize  no  distinction  between  a  public  chai^  and  tiie  land 
which  was  an  accessory  to  it  and  whose  income  served  to  com- 
pensate the  functionary ;  both  came  to  be  designated  by  the  term 
"  honor."  Finally,  the  king  considered  the  public  offices  as  his 
property  the  same  as  his  other  possessions.  Under  these  condi- 
tions the  appropriation  of  the  public  offices  by  those  who  exercised 
their  functions  was  accomplished  with  little  difficulty. 
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Chapter  IV 

THE  CHURCH  UNDER  THE  "ANCIEN  RßGlME."»    (THE 
FR.\NK1SH,   FEUDAI..  AND   MONARCHICAL  EPOCHS) 


Topic  1.  Constitution  op  tiie  Ckristian  CnirRCH 


}  147. 


Polilical   Kvolulion  of   the  I  $  148. 
Cburob.  I  S  H£>. 


Th«  Cntholip  Monarchy. 
Tho  Rufornmliua. 


Topic  2.  The  Clergy 


S  150.     The  C«tntral  Government  of 

the  Chun?h. 
I  1Ö1.     {Ecumenical  Coaocilii. 
I  IS2.     BiHiiopH,  Mm tropoli tails,  and 

PrimaWa. 
i  153.     Epiiwnpal  Klfwtion». 
S  154.     Powem  of  lb«  Uiahopn. 


155. 
156. 
157. 

15a. 

159. 


The  Diocesan  Cl»tgy. 
The  "  CborepiscopuB." 
The  Olorvy  in  Qonflnl. 
Persfjnal  Immunitv, 
.\ppeQ(lij[.      Locaf     Iminu* 

nity   or   Right  of  Sodo- 

tuary. 


Topic    3.  Est.iblishuents  of   Reugious    Utility. 
tbries,  hcspitais.  and  schools 


MoNAfi- 


160.    The  Regular  Clonry. 
1(11.     Civil  Death  of  the  Monks. 
Rwulto. 


I  162. 
i  163. 


Puhlir  AKsistanoa. 
Public  EducatioD. 


Topic  4.  The  Budget  of  the  Church 


S164. 


107. 

16S. 

\m. 

170. 
171. 


The  Tithi»;  Orijfin ;  How 
iho  Tithe  bfc'anie  Ob- 
lipitorj'. 

In  what  the  Tithe  Con- 
(dsted. 

To  what  Church  waa  the 
Tithf"  I^ayahle? 

The  (ireat   I'llh©  Owners. 

Knfmkffeil  Titht's. 

Kvaluation  of  \ht>  Tithe. 

Oblations  and  Surpliw  P««. 

Pmperty  of  f  hu  ( -hurvh. 
t'onatiuilion  of  tho  Ecele- 
Btastical  Patrimouy. 


fi  172. 


B  175. 

S  176. 
l  177. 
fi  178. 

j  17». 


The  Räflimi^  to  whinh  tha 
Efltati.^  of  the  Church 
wer«!  aiihJH>ot. 

KocItviiastiPAl  Bpnefloftfl. 

Ec(.']«sia»tical  PoBseatnona 
and  th(i  Ffliidal  Law. 

Kc^-laiiastitral  Estates  and 
the  Munaruhy. 

Real  [mmunitv. 

1'hn  KeRaha. 

Er^lwiastical  Tilh*;«.  Kroo 
Oiflfi. 

The  Law  of  the  Rt^vohition. 
ConvenrioQ  of  E<x)lesi- 
astiral  Property  into 
National  Property. 


>  BiBUOflRAPDY :  TnttlisGc  on  canonical  law  cited,  p.  14-'i  [1-Veuch  edition) 
and  followiog:  particuluHy  Thomnfuin.  Van  Espen,  and  in  our  timf  Hin- 
tfhinf :  alw)  the  «ollwtionsuf  Utricouri,  Dumiul  ilr  .Wfji(/ofu;,and  "  I'mstitu- 
lioa"  of  Fleury.  Conwniini;  thu  ancient  literature,  c/.  Cumu«  and  DuiAn, 
"Biblioth.." no«.  3604 aud  rollowißü.  which cont«Jn.i a Urmnumber  of  mono- 
eraphK.  For  a  more  ro(»eul  biblionraphy,  rf.  I'tolUl;  uiaxaan:  MaTtigny, 
"Diet.  dM  antiq.  chr^tienne" ;  Gavu,  "Soriis  episooporum  ecctesie  eatho- 
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Tone  5.  EcxjLEsiASTicAL  Justice 


i  180.     I::4!«Iesia8tical     JuriMli«tion. 

Origin. 
(  ISl.     Composition  of  lUu  Kcwlft«)- 

Mticsl  Tribuual«. 


i  \^.     Coni[>etcDctt  of  the  £ocIe<i- 

oittical  TrihuD&l<(. 

A.   RutiijiiK  [wnionai. 

U.   ItutiiJUO  DmUTJ». 

i  183.     Di-cnitvn'.'ti  ot  l.hi'<    Gcclosi- 

a«ti(!iil  JuriitdiKtiOD, 


Topic  G.   HtiKETics  and  Jews 


I  I&4. 

In  Ocnt-ral. 

t  ISS. 

(  185. 

Puffauixm. 

1  189. 

f  180. 

Hfrelics, 

1  100. 

i  187. 

Tbe  InquiiritioD. 

TIic  ProtuUnta. 
LJbm-t^  of  CcHuoiMioe. 
Tbe  JeWB. 


Topic  7.  Ueiations  of  Cuuncu  and  State 


S  101.    Tbe    FricetluMHl    autl    lb« 
Empire. 

102.  Theocratic  Sy:il«nw. 

103.  Imperialist«.     Oallivras. 

104.  6t.  Thnmim  and  the  TbMlo- 
Riani«  aft«r  tliw  ISOOs. 


{  105.    Tti«    Holy    See    and    tlio 

FVfttildsli  Itovallv. 
S  t9ft.     CnlhoIiciiKti].  tli<.>  Hl^Lo  Relj- 

{  107.  Tho  Fronoh  RcvolutioD. 
Civil  CouslitulioQ  of 
liio  Clinvy« 


Topic  I.   Oikktittthjn  of  thk  CnRiSTiAX  Cnuucii 

§  147.  Political  Bvolutlon  of  the  Church.  —  Tlio  first  Christian 
cominunicit»  passed  Üiruu^li  an  inurpanic  state  »imilar  tn  that 
which  primitive  socictitra  went  through;  "  ubi  tres,  ibi  ecclesia," 
accurdini;  to  the  words  of  Christ ;  the  only  distinctions  which 
existed  resulted  frotn  the  gifts  conferred  by  the  Holy  Spirit 
("charismes ").'  They  fonneii  coherent  (jroups  ("  iTclesiE ") 
froui  the  main  body  uf  wliich  tlie  ctersy  '  were  separated  (bishops, 
pre8b>*t«rs,  ser\'itors)  thus  recalling  tlie  '*  ordo  "  of  the  municipal 
constitution?,  ami  the  common  people  who  constitutwl  the  Liity. 
From  this  l»ody  of  notables  and  dignitaries  one  uf  the  liishu|>3 
was  set  apart  and,  about  tlie  middle  of  the  lOOs,  at  least,  all  au- 

lica.',"  1S73:  £ufc(f,  "HierarchiBfatboUctt  modiiw%'i."  1898.  Onttiu  Uuiiimu 
efKK'It,  »««  Loaning;  Sokn;  Duthrjsnt.,  "LpjI  origin««  rhr<'tlofm('s."  1880; 
»tid  Urnan,  "  f.'EKii»«!  I'hr^^tiriin«»."  On  the  Frankiih  fniwli.  *(*■  FwUl  dr 
Caulanfft,  "La  niotiarehie  franquc,"  i')2.5 ;  CofHins;  \\  aiu,  I'Xv.  On  thi* 
fMid&l  epoch,  »c«  I,Hchaitr,  "Manuol  dw  insi,  fr.."  1SU2.  On  lh&  Chureh 
in  1789,  M»  Tninr.  "' I/Ani-it-n  K^Ki'"«."  1H.S2;  tf.  Tor  K\w  epiM-h  of  Rk'liir- 
lii'U.  rj'.-lvrrt^f,  "  Kiobrttiou."  Ill,  27;  Lani^iif  and  Ramlytud,  "Hiül.  et^när.," 
in.  352.  eto. ;  Isamhtrt,  "Tftbln."  st«  "Ecii»*.."  *' Cult«  OAtholiuuo." 
*'  BoelenastiquM,"  "  Vmv,"  "  I'uijwanee»,"  "OrtlivB."  "  MouaHli"'««,'  etc, 
CodoHäorilll.üv.  I," K.q.  hist.,"  . ''](),  307;  58.5;  00,3CO.  "M(<inuirea 
duclPHB^."  l7tiS-17SI. 

■  Cf.  the  un{arii/4iliuo  uf  tliv  JVtitvstant  wwts,  eunh  as  tbe  Quakera. 

'fVuni  ihv  (inH.>k  "  x^V">"  lot,  lb»  ahant  ot  tbe  sei^ior,  tun  in  tbe 
caae  of  ibe  Levite«.     I^i«s.  from  "  XaAt,"  people.     Cf.  Jetn^h  eommiinities. 
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Ihoritj'  bfcame  concent  rated  in  liis  hands.  The  umtarj'  epLs- 
copacy  was  gradually  estublishmi ; '  it  c-june  into  ext^teDce  os  did 
Uie  monarchy  in  civil  society,  through  the  need  of  order  and 
through  the  necessity  uf  a  government  to  combat  heretical  anarchy, 
or  to  defend  it^self  agaiii<>t  persecution  hy  the  pubHc  authorities. 
The  state  of  war  in  which  the  Church  found  itself  drove  it  toward 
a  monarchical  Organization  ;  at  tlie  same  time,  the  Eucharist, 
which  wä.s  the  principal  rite  of  worship,  presupposed  the  inter- 
vention uf  a  single  person  and  in  the  hmg  run  this  was  ajwaj's  the 
same  one;  morcfjvcr,  the  uianagenieiit  of  ecclesiastitad  property 
which  wa.s  intrusted  to  hiiu  accouunodated  itself  equally  well  to 
this  r^ime. 

Each  Christian  communit>',  then,  «instituted  a  petty  inde- 
pendent State  with  a  monardiical  constitution  and  Christendom 
as  a  whole  had  the  appearance  of  a  confederation  with  its  diets 
(eouBcUsJ.  It  only  remained  to  Iiecome  a  unified  Statu,  and 
under  the  influence  of  the  political  organization  of  tlie  Honiaii 
Empire  it  proceeded  in  this  direction.  The  towns  formed  diocese» 
or  parishes ;  the  chief  cities  of  the  provinces  became  the  seats  of 
OMtropolitan  bishops  who  took  precedence  of  ordinary  bisliops  iit 
the  ooun<nls ;  and  Üie  Oriental  patriarchs  and  the  Occidental 
primates  corresponded  somewhat  to  the  imperial  vicara.  In  his 
turn  the  bishop  of  liome.  the  pop«.'  occupying  the  capital  of  the 
Empire  and  being  at  the  head  of  the  most  im]>ortant  oftlu? churches, 
naturally  came  to  be  regarded  as  the  head  of  (Christendom.     As  if 

^J.  Ririllr,  "  Lus  urwoe»  «le  IVfpisifijpBt.'"  1894:  The  Abbot  Duchc^nn, 
"Lo«  origint'«  chr^-ticDnca,"  1870-188(1:  <ie  Snu-rtt.  "lotrod.  ad  ct'ol««. 
hii.U>r.  lit  R.  d.  ri.  hi«t.."  1888.  3.*W;  5«A.n,  "KiirlK-nitJcbL."  1892.  /*. 
Fournirr,  K.R.H..  1894.  280;  Beafidouin.  K.R.H.,  1890,  105.  Tüsles. 
c/,  Utirnnrk,  ".VUohristI,  Litoratur,"  1886.  Thert*  is  no  direct  proof  of 
Ihi'  «'xislrtii'i»  of  i\w  iinitury  ('pisi'opiicy  lii'forH  tli«  ItXIx;  towiu^l  llw  emj 
of  thü(  tiOBtury,  tl  uppvarou  (.■iitinily  roriiiod.  from  wbk-ti  il  wu.«  <!OiK;[uil(jtl 
that  it  orijnnivtcd  earlier.  Tho  infcriince  is  not  cortaia:  it  may  1>e  thai 
there  were  Kirm«  in  (Le  anttirior  nrKnnixation  which  had  only  to  Iw  ilc«- 
veloped.  It  did  not  uiidurtco  rcvoIuLioD.  elso  tnves  would  liuvv  buou 
Ipf I :  it  w»»  rather  a  niattor  of  evolution.  Tho  Abbe  Dwchosne  lulmibt 
Ih*"  fxi»tt>nce  of  pi^shytwian  w)ll<^s  in  ihp  priinitivn  oliuri-htv»,  conniw!!- 
iQR  thp  uitiiary  c-piiicupaoy  which  would  have  ttueccodeü  ihoni  actfordioif 
to  apostolic  tradition. 

'The  lit!«  of  p(>i«v  woH  («ommon  U>  all  ICastern  biKhopK.  Th«  i»oi»t« 
was  eicct4>d,  not  liy  ihu  ontirv  Church,  but  by  ihc  nlcrgy  and  tho  pooploof 
Romp.  Tbc  priitiATv  of  the  pope  was  distinctly  roßoeiiij'-eid  bv  tho  council 
of  Kardioa.  343.  VioHrf,  "It.  crit.  d'hi*t„"  ISSCJ,  p.  :i:(.  The  primacy 
of  tb(t  biuhops  of  Itome  wa«  rocoeriiizcd  aside  from  any  motive  of  Lhoo- 
lociral  order:  Ist,  b(iOAu»o  Rome,  aa  tho  ecnter  of  th«  Kmpiro,  tended, 
naturally,  to  li^^i-um«  th«  ix'iitvr  of  ChriHtiaiiily  ;  2d,  btwauwi  of  the  w»alth 
of  the  Komuii  Church;  3d,  bocMiusDof  the  talentfororKanization,  entirely 
Roman,  of  the  pope-«,  aiid  booaum  of  the  idea  nf  unity  and  of  ratholieity 
to  whit'b  it  Kavi4  «atiKfoelioD. 
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tu  supply  tiiL-  last  dement  in  a  reäemblaiaee  already  so  marked 
the  Church  divided  itself,  after  the  manner  of  the  Enipirt*,  iiitu  the 
Kastern  Church  and  the  Western  Church,  ju»t  at  the  mument 
when  the  papal  authnrity  had  reached  ita  zenith  (857-1054). 

§  MS.  The  CathoUc  Monarchy.  —  The  Westeni  Church  de- 
velupetl  then  in  the  direction  nf  a  monarchical  urganization.  Ist» 
Centralization  of  q>irttual  power :  (a)  the  pope  enjoyed  a  primacy 
in  respect  to  honors  (precedence,  etc.) ;  he  was  the  vicar,  not  of 
St.  Peter,  but  of  God ;  (6)  he  possessed  the  legislative  power  in 
full ;  he  could,  so  the  canonists  said,  change  tlie  nature  of  things, 
could  make  just  that  which  was  unjust ;  if  he  was  assisted  by  a 
council,  it  was  from  him  that  tlie  council  derive<l  its  authority,  for 
the  council  gave  only  counsel ;  (c)  he  possessed  a  primacy  of 
jurisdiction  (rescrveii  cases,  major  causes,  exemptions) ;  he  was 
the  supreme  judge  who  jiiilged  all  others  but  whom  no  one  might 
judge ;  (rf)  he  was  the  universal  bisliop,  otlicr  bishops  derived  their 
power  from  him  and  were  only  his  delegates  for  the  conduct  of 
relipous  worship  and  the  ailministnition  of  their  churches.' 

2d,  Salaure  of  the  tonporalltlei  of  the  indiTidual  churches:  (n)  by 
taxes  (tithes,  "  annates  ")  k-v\vi\  for  the  Ijenefit  (tf  the  papacy; 
(b)  by  the  conferring  of  ecclesiastical  benefic*-«  (charges,  rjcpect- 
ancies,  reservations)  ~  the  pope  eontrolle<i  at  the  same  time  both 
the  proiwrty  and  the  functions  of  each  Church, 

3d,  Seizure  of  the  secular  power:  (n)  the  pope  had  his  states 
(patrimony  of  St,  Peter') ;  churches,  monasteries,  principalities,  and 

'  "  Dintatns  pafw"  of  Orveory  VII :  the  Roman  Church  oouW  not  err ; 
the  pope  alone  wa«  univ^nat  pontifT;  h«  i?ould  juclfpt  ^vrrr>'body ;  he  ««tiM 
male»  lawB  coacoroinE  e«cl««ta)'lii*al  orKaoizations ;  h«  i-ould  remove  and 
transfer  binhope;  no  f>nunril  wa-i  «rcuniMiioa)  iinlr»«  it  wan  ontivoküd 
by  him;  hia  Ipftalf^  had  pr6riodoin><»  in  th»  (nmncil :  the  pope  cauM  re- 
move kioKB  and  alitwive  their  Kul>je<.'t«  front  the  oath  of  ßdfilit^;  be  alone 
cuuld  wuar  the  imperial  inHienin.  Jafff.  ">1on.  Ores.."  p.  1/4;  ViotUt, 
"In«.,"  ",  272;   DeJarc,  **Gräsoiro  VII."  IRSO. 

*  The  patrimony  of  St.  Peier  wa«  formed  by  the  vaet  poeseaaions  that 
the  Holy  8««  had  hold  for  a  Inne  limn  in  ron'tral  Italy;  the  popf.  lu  a 
grt&t  propriptor,  and  a  noHtinu  .toYtTfien  liks  the  "immnnists."  the 
«^tint«.  and  the  duke«.  Tl«"  Churcli  of  Rome  txillwted  rent  from  those 
wLu  ■.•uUivuliHl  its  iivnd.'«.  From  iho  SOO  s,  rhn  mnnafltorii's  " n>nammcndtM]  '* 
thoniKclvcs  with  llicir  propr-rly  lo  lht>  Aposlic  I'*"t*>r  for  the  purpose  of 
enablini;  them  to  uilhilrau-  from  thit  authority  of  thuir  dioeusan  bishop«; 
the  H01.V  8««  acquired  the  right  of  pmini>nt  domain  over  tlieir  properly 
and  rrccived  an  annual  n^nl  ai«  a  «yn  of  itK  ownMvIiip.  (Kx:  Wzctay 
paid  a  pound  of  silver.)  About  the  IOOOh.  qoC  only  the  monaeteriv«, 
but  also  aeieniorit«  and  kinednmn  were  ofTfrH  tn  Rome.  Thr  new 
powers  ndied  upon  the  support  of  th*-  Holy  Ht-v  iind  w«*  li>Kitimiz«i  by 
it,  by  paying  r«nt.  (lUiberl  ((uiw»rd  jinimisod  to  ps>-  12  "dvoiers  ' 
for  a  pair  of  oxen.  lOAO.)  Wboercr  wished  to  eacape  a  troublesome 
sovereini  did  the  A&me  (Hunifary  and  Pbland  in  order  to  etutap«  from  the 
Empire).    The  "denier"  of  St.  Peter  (Peter's  pence)  paid  by  Ensland 
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kiii(;dnnis  nil  wrre  united  to  it  by  the  Feudal  buml  of  honia^^e  in 
becüiuiiiK  vassals  of  the  Holy  See ;  (fi)  where  it  lüd  not  seeure  so 
strict  a  de|>eiidei]ce  the  jtapacy  attempteil,  at  least,  to  make  the 
State  tlie  servant  of  tlie  Church ;  but  it  only  half  suceeeded  and 
aoou  it  encountered  resistance  even  in  spiritual  matters.  The 
great  schism  of  the  West  (i;i78-1429)  was  a  blow  to  its  prestige 
from  which  it  was  difficult  to  recover;  its  omnipotence  was  at- 
tacked. The  councils  of  Constance  luid  of  Basel  failed  to  Diake 
a  pepreÄ<-ritative  government  of  the  pa|>al  monan^y  by  f^vjng 
tlie  councils  of  the  Chtirch  prcetvlcuce  over  the  Holy  See.' 

§  141».  The  Reformation.  —  K()r  the  ]mpacy  the  UeformatJoii 
subtttitnted :  1st,  the  episcopal  system  and  tlieBtJtliority  of  synods; 
this  was  a  return  to  the  aristocratic  institutions  of  former  times, 
but  by  a  remarkable  contradiction  the  political  sovereign  was  made 
the  head  of  the  Church,  the"  summus  episcopua;"^  2d,  the  prea- 
byterlal  ayatem.  which  was  more  ({emocratie,  since  the  laity  sat 
by  the  side  of  the  ecclesiastical  element  in  the  consistories  or 
councils  of  tlie  parish  and  in  the  synoila  or  general  assemblies 
of  the  delegates  of  the  Church.  GaUicanlsm  witli  its  national 
Church,  its  principle  of  the  superiority  of  the  councils  over  the 
pope.and  its  dependence  upon  the  State  approximated  the  episcopal 
system.  At  the  time  of  tlic  Revolution  an  attempt  was  made 
through  the  CItU  Coiutltutlon  of  the  Clergy  (July  12,  1790),  but 
without  success,  to  democratize  the  Church  by  gi\*ing  the  political 
electors  the  power  to  elect  the  curfe*  and  tlie  bishops.  I'ltra- 
montane  Catholicism,  already  attacked  by  tlie  Jleformatinn  and 
by  Gallicanism.  attacked  anew  by  the  Revolution,  was  obliged 
to  retire  within  itself  and  concentrate  its  strength  in  order  t«  be 
stronger  for  the  struggle.  In  reaction  against  the  Reformation 
which  broke  up  and  scattered  the  creeds,  its  leaders  submitted 
to  the  strictest  unity  of  faith  anil  discipline.  The  clerg\*  despoiled 
of  its  property  by  the  Revolution  now  found  itself  strictly  de- 
pendent upon  the  papacy,  tlie  State  no  longer  had  any  hold  over  it. 


ttam  the  7(X)s  to  1Ö34  woe  an  aniüottous  impcsition.  Cf.  Blxtmenrtock, 
••D©r  [•ftopstli.'ha  Schutx  i.  M.."  1890;  NMril..  1804.  p.  14.1;  V.V>I/rt. 
"lD«t.."  ll,  277  (Alexander  VI  mw  th«  WVat  Indies  lo  the  kiriK  nf  Spain) : 
289  (mturoäliuEial  arbitrution  of  Iho  po[>e8} ;  J.  i/tr  SnUstrury,  "Metalog.," 
-I.  12. 

'  Tbu  cyutii'iljt  judt!i*(I  ami  ixtniovttd  [kiik's.  This  was  necessary  wlit'n 
no  one  was  aUe  to  t«ll  wlio  was  the  real  pope.  Cf.  the  ooosUtutional 
systems  of  elective  monarchie», 

*  Olhcn  held  that  thv  bond  of  tht«  t>tat<i  was,  for  this  reason  (and  not 
by  rbSHOQ  uf  a  dt<lt-Kalion  of  upiepopal  power),  also  bead  of  the  ('liurch 
(Oroh'iM,  Thomatiux.  Höhnurl) ;  or  lodf^d  the  whole  Chtirch  which  as 
saob  was  a  mj'stical  body,  ooufermd  hi»  riKlita  oq  him. 
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The  council  of  Oie  \'atic«n,  in  tS69.  crowned  the  Catholic  «lifice 
by  proclaiminK  the  iiifttlübUity  of  the  p<)|)e  iii  doctrinal  matters.' 


Topic  2.  Tue  Clergy 

§  loU.  The  Centra]  Ooveniment  of  the  Church.  — The  choice 
of  the  pope,^  like  tlmt  »f  urditiury  bi.shu[>ä,  paääed  throuf^h  three 
stages:  Ist,  (.'lection  by  the  clergy  and  the  people  of  Home; 
2d,  eonKnuatinn  of  the  election  by  the  Eastern  emperor  or  the 
Weitem  cmiKTor;  3d,  elecUoii  by  the  cardinals,  thai  id,  by  the 
higher  Homaii  rlergy,  fn)m  the  time  nf  Nicolas  II  (1059).^  After 
the  quarrel  over  investitures  the  imperial  (tuifirmatinii  rlisappeareil, 
but  there  still  remainc*!  a  naht  of  diplomatic  intervention  on  the 
part  of  the  great  Catholie  Stjites  like  Ausuia,  Spain,  and  France, 
tliat  is,  a  right  of  exclusion  which  rould  Iw  exerciswl  only  once 
against  a  single  papal  nominee. 

§  ir>l.  OEoumenie&l  CounellB.  —  From  time  to  time  the  pope 
convokerl  (i^;itmeni(»l  ('ouncils  to  assist  in  the  government  *if 
the  C'hnreh.  I'niier  onlinary  circiunstanees  he  was  advise«!  by 
the  Sacred  CoUese  composed  of  carilinals  *  whose  plenan.'  nuretings 
were  calle<l  anuriaioriea  when  convoked  during  the  lifetime  of  the 
pope,  and  amclaten  at  his  death.  The  cardinals,  who  were  for- 
merly the  ehicfs  of  the  Roman  clergj',  represent  lo-<lay  the  Church 
universal.  The  consistories  have  degenerated  into  lusaemblies 
for  mere  pomp  and  show.  The  goveniment  of  the  Church  Is 
earned  on,  in  reality,  Isl,  by  commissions,  the  congregations  or- 
ganir^  by  Slxtus  \'  (15S7),  to  whirh  the  pope  summons  only  such 
cardinals  as  he  pleases ;''  2d,  by  tlie  Curia  (bureaus  of  emploj-ecs) ; 
and  3d,  by  the  legates  or  nuncios. 

<  ConsUl..  "  Pftator  leteniUB."  July  18,  1870. 

'  flijurtw.  "Tr.  de  r^lortion  de«  pape*."  l(l.V>,  1874;  Trnvcr;  "Essai 
hiat.  Bur  I'^l.  dus  rapes."  IS?.*!;  ii<iyrl.  Eli«-.  p»)nlif."  C' R.  Hial.."  v. 
24):  L.  Lrelor,  "Le  condavc."  lSU-1.  Exoluaioa  of  the  people,  1154; 
of  th^  ii)fi-riur  plergy,  1179. 

*T\\f  rigoroUB  Bcclusion  of  tliu  c-uucUve  dat«  from  the  ISOOx.  Bulls 
«(  1274;  1Ö62:  177*2.  Bull  "eonsultari,"  October  10.  1877.  Sinco  ih» 
BDjat  Roiiinin.  it  lias  tM>on  tli«  nixtoiii  Ui  t-lvct  an  Il^ian ;  thu  majorily 
required  was  |  of  the  votes,  ilio  doctoni  twioK  tlin  cwdimils  pmwwt. 

■TbeK  aro  Dow  s«v«nty-four  oardtniüs,  of  whom  nbout  thirty  ftrc  aot 
llallaa.1. 

*The  principal  oni«  an):  Tho  Holy  Olllec  (mqiiisiUon).  the  Outli^ 
uf  the  Index  (octnsure  ot  books),  the  CntlcR«  nf  StiiHips.  th«  Collcee  of 
Rifihopü  aad  regiilars  (aj>|K<al  »f  «v^'l<wia.Hli<-al  rauM^I,  tliD  f'olli'g«  or  lb« 
Council  (eoplflsiaslit«]  diDoiplim-).  the-  Collcee  of  ihf^  Propaganda,  and  the 
CoUeee  of  Rituals  (««»monial.  ranfini/Ation).  Tbo  Holy  Soe  ha«  aUo 
iis  CQ&DßoUer>'.  its  Datmr>'  (oollation  of  iM^nefi«««);  iUt  iieorotarial  oRloe 
(for  dtplnmatio  negotiatioDH),  iU  Kuprcme  tribunal  or  Rot«,  its  "  DJfntntur» 
jusUti«"    (appeals,  ohallfnce).  it«  "ni^atura  gralie"    (pri^HlogosJ,   it« 
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§  152.  Bishops,  Metropolitans,  and  Primat«.  —  The  ecclesiasti- 
cal unit  is  the  diocese  of  whicK  the  chief  is  the  biüliop.  But  tliurt' 
b  not  complete  equality  amonft  all  the  bishops ;  a  hierarchy  has 
beeu  established  amonfc  them  as  amonjj  the  clergy  of  the  <iioccsc. 
The  M«iropolitan  —  the  bishop  whose  seat  was  in  the  metropolis 
or  chief  place  of  the  pro\incc  ("  archiepiscopxis."  GOOs) — pre- 
aided  over  the  provincial  councils,  ordained  the  bishops  of  tlie 
province,  decided  disputes  between  bishops,  and  hearrl  appeals 
from  their  decisions.'  In  the  700s  we  see  one  of  them,  riincmar, 
assuming  the  right  to  depose  his  suffraRans  (case  of  Uotluule). 
The  popes  opposed  these  pretensions  '  and  reduced  the  superior!^ 
of  the  metropolitans  to  a  mere  trifle.  The  primat«s,^  whose 
situation  recalls  that  of  the  oriental  patriarchs.*  possessed  hariUy 
any  privilcRes  not  honorary.^  Tlic  provincial  and  national 
councils  ilid  not  cease  to  meet  any  more  than  did  the  a;ciuiienical 
councils,  hut  these  representative  institutions  were  so  often  op- 
posed to  the  monawhical  principle  that  they  lost  much  of  their 
importance. 

§  153.  Episcopal  HActions."  —  The  bishop»  were  cJected  at  first 
by  the  peoph-  of  du-  »■pisco|>al  t-ity  and  the  elerjij-  centered  in  thi.1 
city;  they  were  ordained  by  ntlier  bishops  (tho.sc  of  the  same 
pro^Tiice)  and  particularly  by  the  metropolitan.''    Occasionally, 

ponitentiiLry  ofTi('<>  (diHjM'n.'iat.ion),  its  npoHtnlin  eliambnr  (for  the  manago- 
mfnl  of  iho  tnKlRft  \  Pr^li^r's  Penn»,  pradiicT.i  of  diaiK'n^itinna  and  indul- 
C^ncex.  aod  pf^^)-  Thi»  group  of  buroaus  and  of  mininttTs,  like  a  ffreat 
Stale,  roitKUIutc-.i  \.\w  Roman  Curia.  In  fureten  noiintriox  tlm  (Hipo  i« 
rfprcsented  by  lit|fat<»),  nuwioa,  inl^muTK'ioiH.  for.  hy  a  poouliarily  that 
tradition  only  nan  explain,  he  <.'onslituto^  an  intornaLional  penconag«, 
alLliough  hn  na«  hoen  doprivrd  of  hiK  StutoR.  Oonci>nuiiK  the  Roman 
Ouria,  r/.  f/rtjoii.  I'irnli,  and  Fahft.  "TIh»  Valivan,"  IS'.»5;  BenoUi,  "Lb 
gouvem,  du  Saint  Si*^"  ("R.  des  Deux-Mondea,"  IMS);  Avmon, 
'■TableMiu  tie  la  Cuur  de  Ilomts"  1720 ;  VioXitt,  "Or.  Eai-ycl.,"  »w>  Con- 
grfigalions." 

'  Cuuiml  of  Antioch.  341.  c.  9. 

*  Xtoliols^  I  n!Üstal)üi'hf>d  in  Ihr  plar<>  Rothade.  bi^hup  of  Soissoiu. 
wbo  n~a«  rt>movo<l  in  Sb2  by  a  provinf-ial  ruunvil  aod  excommuoicAtod 
\>y  luH  archbishop,  irincmar.  Varin,  "Arch.  1«^.  ile  BeiD«";  "Cou- 
ttunm,"  5. 

'Curacy  of  .\rIos  in  the  40n5;  primarv  of  Mayon««  over  Oormany; 
Boiirite«,  primai-y  of  .■Vquilaiiia.  swond  half  of  W\v  SOO*;  Lyon,  pHmarjr 
of  the  (laul»  t^Ü>4).  nladi,  "Prt^ti'uUoiut  priintitiiLlofi  tl«'»  mt^lropol.  do 
Vlonne.  Bourge».  Bordeaux,"  IS'JB.  i'ioUet.  I,  3Ki:  II.  aifl.  "Ann.  du 
Midi,"  1895.  I'll.        '  Antioch.  Constooliuopk'.  Alexandria,  Jenmaltun. 

*  EeelMJMtloal  dreunuKiriptioas:  ccelesio^tical  provincaa,  dioceses. 
arehdraeonriM,  dCttDsliips.  pambt«i,  annt^xct. 

»(Irvtiai;  "I*  pw«."  D.  63;  luibfirl  dv  la  Tour.  "Lwi  (•UwttonH  #piii- 
«opalc«,"  1891;  Baotrin.  "CotirR.  d'hist.  du  dr.,"  3d  od.  p.  1.10,  bo.  1: 
Duchesne,  "Orig.  du  fultohr.,"  320.  The  Jewish  "community"  also  had 
electMl  heads. 

^ Saint  Cifprim.  "En."  (iS;  Conn,  lamlio^,  372;  Arlo»,  ■132,  42; 
Orläans.  £38,  3;  Cod.  Just-,  I,  3.  41,  pr.  Nov.  123,  1,  15. 
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however,  the  Emperors  intcrveneH-  The  canonical  customs  per- 
sist«! nftcr  the  invasions,  but  the  Kmnkish  kinj^  took  a  more 
active  port  in  the  cpiÄPopai  elections ; '  hardly  an\'thin>t  more  was 
left  to  the  people  and  the  clcrj{>-  than  the  right  of  presentation 
to  which  the  king  paid  little  attention.  The  bishoprics  (and  the 
abbeys)  were  bought  by  gifts  to  the  king  (simony),  or  were  given 
as  rewards  to  his  servitors.  Charlemagne  promiscfl  to  the  young 
men  of  the  palace  who  sh(»uld  distinguish  themselves  by  zeal  for 
study,  bishoprics  and  m/masteria  juTmagmßca ;  ^  he  Ix-Ucvod, 
moreover,  that  he  was  all  the  more  authorized  to  disiwse  of  them 
because  the  va.st  territorial  possessions  of  the  Church  came  to  it 
for  the  most  part  from  kings  and  were  badly  distinguished  in 
his  mind  from  the  functions  to  which  they  were  joined.  It  waa 
from  thi-s  state  of  affairs,  and  from  the  conflict  between  the  pre- 
tensions of  the  secular  power  and  the  customs  of  the  Church  that 
the  quarral  over  InvAstiturss  aro;^e;  it  ende<l  in  the  ^nctor>'  of  the 
(Church,  which  recovered  its  right  to  elect  the  bishops,  but  the 
composition  of  the  electoral  body  was  no  bmger  what  it  had  been 
in  the  ancient  Church.  Little  by  little,  the  aristoeracj*  of  tlie 
urban  clergj',  the  chapter  of  canons,  which  exercise«!  a  prepon- 
derating influence  in  the  elections,  dispensed  completely  with  the 
people,  that  is  to  say,  the  laity  and  the  rest  of  the  clerg.v  (llOOs). 
TlxQ  intcr\'ention  of  the  king  and  the  seigniors  no  longer  appeared 
except  in  a  feeble  way.  But  tlic  Intervention  of  the  [»pes '  which 
had  been  necessary  for  a  return  to  canonical  rules  had  as  a  remote 
result  the  complete  al>andonment  of  these  rules.  The  popes, 
being  called  ujwn  to  express  an  opinion  in  regard  to  irregularities 
or  contests,  came  little  by  little  to  confirm  all  episcopal  elections  ;* 
they  substituted  themselves  for  tlie  electors  by  appointing  directly 
to  bishoprics  in  more  and  more  numerous  instances ; '  they  re- 
quired the  bishops  to  take  an  oath  of  fidelity  to  the  Holy  See  and 
to  \'i3it  it  "  ad  limina."    They  also  assumed  the  appointment  to 

>CouD«U  of  Orlteu».  K».e.  3.  549.  c.  10;  Cdiol  of  (lothair  of  HU. 
OfHioru  of  Tour».  6.  7;  "Bav.."  I.  11:  "Can.  Apost.,"  131;  Counoil 
or  Afiüoeh.  34l.r.  12;  "Cap."  I.  20.  29  (742  »ad  744). 

»M.U.H.,  8.S.,  H.  732;  '('»p.."  8I»-9.  c.  2,  1.  276.  The  kioit  had 
lo  outhoriz«  the  p»opIr<  and  the  rle-rgy  to  proreed  with  the  election,  ap- 
prove it«  )u>tioD,  and  put  Ltif  liixhop  in  poMMwiüon  of  Uia  t«>rupor%lty  of 
th«  bishopric.  In  fiwt.  thu  el'^'tion  was  ia  his  bands,  dratian,  "  1*  pan," 
D.  63.  0.  22;   tfauri;  "Riwhorswahlen  u.  d.  MfTO^-inff.."  1RS3. 

*  At  ßnct  unknnwii,  i-atioiiifnl  «•Ii<(-tion<>  required.  (tTnlian,"l*n.,"  D. 
62.  c.  2.  Utcnm.  12ir>.  r,  23.  Dccratal  of  1109.  Hinnhitu.  U.  «03, 
3.  X.  1.  tS.  42.  «.       ■Stixt*."  1.  0,  10 

• "  BCh.,  Kxlrav.  t'oiiim.,"  1.  3,  I  (TloniTa«*  VIH). 

■  Fur  ejuLDipl«.  in  ea«e  of  a  change  of  »cat :  the  cbapter  postulated  Ibe 
pope  instituted  ("Postulation").  X,  1.5;   1,  7,  3.     Viotl^  II.  326. 
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a  multitude  of  benefices :  1  st,  by  Wrtue  of  the  right  of  dtTolution,' 
that  is,  when  the  election  had  not  occurred  during  the  prescTil)cd 
period,  the  hierarchical  superior  supplied  the  place  of  the  negligent 
electors ;  2d,  by  »posloUc  m»ndatm,  by  cliarging  the  collator  to 
appoint  to  an  already  vacant  benefice  a  person  whose  choice  was 
obligatorj-  upon  him ;  3d,  by  expectativ«  fafors  (1 IÜO  s),  enjoining 
the  collator  to  assign  the  first  vacant  benefice  to  the  person  in- 
dicated ;  4th,  by  r^sflrvations,  that  is  to  say.  by  reserving  for  them- 
selves the  conferring  of  benefices  vacant  *'  in  curia  "  (of  which  the 
titulary  was  at  Rome  at  the  time  of  his  death).'  Urban  V  thus 
redcrved  for  himself  all  the  imjxirtant  benefices  of  Christendom. 
Under  these  conditions  the  Court  of  Rome  had  no  trouble  in 
having  the  first  year's  income  {"  annat«t  ")  of  newly  grant«! 
benefic-es  paid  to  itself,  as  if  they  were  fiefs  of  the  papacy  (1  lOOs).* 
The  resistance  of  the  Church  came  out  at  the  Council  of  Basel, 
and  in  France  it  expre^^sed  itself  in  the  Pragmatic  Sanction  of 
Bourg«s  (143S)  pmhil>iting  ^(^ser^'ations,  expectancies, and  annates. 
Thf  Concordat  of  1616  t-ompletely  dcprivcil  the  chapters  of  their 
electoral  rights  and  <livi(icd  them  lictween  the  pope  and  the  king.* 
This  iH-rmittt'il  lyouis  \l\'  to  make  of  his  confessor  "a  sort  of 
minister  of  worship  by  giving  over  (1670)  to  him  the  list  of  benefices," 
that  is  to  say,  by  inti-usting  to  him  tlic  appointment  of  the  in- 
cumbents of  these  benefices.  The  Council  of  Trent  made  appoiut- 
ment  by  the  pope  the  law  of  the  Church,  at  least  outäide  of  France. 
§  154.  Powers  of  tb«  Biahops.^  —  In  his  diocese  the  bishop 
possessed  full  spiritual  authority;  he  alone  baptize«!,  confirm«!, 
ordained,  and  excommunicated  ;  he  administered  the  entire  patri- 
mony of  the  Church ;  he  paid  the  clergy  and  was  their  judge. 
Tlirougli  his  clergy,  tlmnigh  the  p<>or  inscril)ed  on  the  register 
("matricula  "},  of  the  church,  tlirough  the  freerlmen,  "  tabularii," 
through  the  numerous  slaves  or  "  colon!  "  who  lived  on  the  lands 
of  the  Churcli,  an<!  tlirough  the  weak  who  sought  his  patronage, 


*  The  "D^volul  "  diiTprtKl  from  devoliitian  iti  that  it  üupposetl  that  the 
titulary  of  a  hcnotire  wa^  iinworth.»' ;  ihai  one  who  caused  this  to  be 
koowD,  the  iofonner.  in  short,  took  hia  place  by  \-irtU(^  of  recuni{>eniK> ; 
the  !ni|>firior  of  the  ordioan*  collator  nnnferreditoD  him,  "iurp  rlovoluto." 

•lÄWa.  "Bexte"  (the  «ixth  book  of  Pope  Bomfa/*i  VIlI's  "Decre- 
tals"). 3.  4.  2 :  "IteBles  de  la  ehano.  apoal.."  5.  18  (1362-1370). 

•'•Extrsv.  Comm.."  3.  2.  10.     ff.  ■•Pr^pediinta."  VioUrt.  11.  332. 

*The  bishop  api>oiDted  by  Ihf  lan^  r*y*ivBd  lie  cajiomcal  investiture 
(rom  the  pope;  Ronu-  deliveri'd  to  him  the  hulU,  for  which  be  paid  «-lt- 
tain  foes  and  which  hi;  ha<i  rr^sl^^rcd  by  ParliamonI ;  aft^r  which  h«  took 
oath  b«tw«wn  thu  handx  of  the  king  aad  (.>Dton>d  U|X>i)  th«  possession  of 
hiltUoceee. 

•  V.  Horkt,  ■■Mourie*  do  Sully,  bishop  of  Pari«"  (1160-1196).  1800. 
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he  ha«J,  under  the  first  two  dytiastios.  an  authority  at  least  equal 
to  tliat  of  llie  counts  hihI  llu-  dukes.  Thr  CHjiitularies  enjoined 
the  latter,  moreover,  to  uUI  the  clerjtj'  in  the  iHscharge  of  tlieir 
duties;  and  they  lent  a  helping  hand  tu  the  bisliops.^  To  their 
spirituiU  iK)wers  the  latter  usually  addtxl  vast  estates  with  the 
privilege  of  immunity.  Kcudalisni  f.trrn^'thL-iiCfl  tlicir  situation.* 
They  heM  iuiportaut  st-iKninrirs  which  were  sometimes  real  .States 
like  the  (miiw's  ;  sndi  were  thearchlii.shop-i'leetors  of  Mainz, Tre\-e3, 
and  Colt^ne.  Six  of  them  bore  the  litle  of  peers  of  the  realm ; 
the  bishoiMlnke»  i>f  Itrims,  Ijion,  and  l^ngr<% ;  and  the  l>ish(i[)- 
i-uunta  of  Beauvaia,  ("hfilons-sur-Marne,  and  Nyon.  A  number 
of  prelates  were  counts,  barons,  or  seignior»;  tlie  btahop  of 
Gn^'unble  was  a  prinre ;  and  the  bishop  of  ]>>sair  was  the  first 
barcui  of  Ih-arn.  I'ridcr  the  monarchy  they  were  all  mediatized 
and  if  they  preser\"ed  their  titles  they  no  longer  enrrieil  «ith  them 
any  temporal  authority.'  The  French  prelates  alone,  who  were 
at  the  same  time  princes  of  the  Holy  Km|>ire,  such  as  the  areh- 
bishof»  of  Cambray  and  of  Be>Min9ün,  tlie  bishops  of  Metz  and  of 
Strassburg,  and  tlie  abbot  of  Gor/e  (Lorniine).  were  able  to  pre- 
serve beyond  the  frontier  tJie  subjects  and  tlie  rights  of  sovereignty. 
The  spiritual  rights  of  the  bii^hups  were  split  up  into  fractions 
during  the  Kraiikish  iieriod.  as  a  result  of  the  division  of  lalwr  »s 
we  shall  see  in  speaking  of  the  diocesiin  clergy, 

§  155.  The  Diocesan  Cleryy.  —  Exclusively  urban  at  first,* 
later,  including  also  rural  priests,  the  diocesan  clerg.v  increa.sed 
and  was  organizeil  Inemrcliically.  Tlie  ^.-ouncil  of  the  bishop  was 
dixidcd  into  a  permanent  oligarchic  atsembly,  the  chapter  of 
oanonB  [priests  living  in  ciunnion  and  subject  to  a  rule  in  the  70<)s, 
afterwards  ahaixloiiing  at  the  same  titne  community  life  and  tlie 


»  VialM.  •■TnM.,"  I.  .380;  Xov..  JwH..  «I.  I,  4 ;  CMot..  "Prwr.,"  r.  0, 
I,  19;  N.R.H..  XI,  .V»fl  (n-\Hsion  at  iho  sentPtioos  of  the  «»unli ;  "Ww.." 
2,1,29.30:  A»xigtsc.2.23-,  "Vap.  Pap.,*' K7«.  p.  12.  II,  Iff*;  -Cap.." 
I.  257.  c.  2:  Cone.  Mi>aux,  »4,V-0.  c.  71. 

*  YiailfJ,  p.  :iSS.  citeA  tho  caaa  oT  a  bUhop-Miunt  of  the  600s;  there 
vera  f>omt*  Huoh.  espwiallv  from  th«  end  of  the  tWs  to  tbe  900a.  Bo*^ 
ytwr.  3.  «Jfj :   D.VaintU,!>.22\:    iM\:    147. 

*Then>  wf-re  ^rMtt  inMiualiU*«  ainon^  the  hwhops  at  ih«  »-nd  of  the 
Old  K<Htinj«',  ecclesiastical  eireumsoription^  bannt;  chance'!  littln  sine© 
the  Koman  epoch.  Rrienne  reeeivori  I20.(X»(I  pound»  as  mshop  of  Tnu- 
Iou»<e,  aad  572,000  on  olhxr  ucHXiunta.  T!it>  liiiihop  iif  FrC-jim  ron-ived 
oalv  from  wvea  to  eight  lliousaad  pound».  Tho  ploboiau  was  alau>at 
excluded  from  holding  the  offle«  of  bishop. 

*  IMeata  in  the  plac««  of  prayer  ("oraittua")  (for  «xampls  at  Rome. 
where  every  cardioal  was  attArrbJd  by  vinuo  of  hix  lillo)  at  Rml  adminis- 
tered the  Meramont  only  in  oaite«  of  urgency,  thun,  in  a  meA.<un%  a»  tho 
number»  of  thv  faitlifnl  luonnuHM),  Ibey  bwome  inferior  bi»hop«.  "R. 
q.  hist.."  5fi,  403;  G4.  ISO. 
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monastic  rule  in  the  Iin()si,  and  a  iSioc«Ban8ynod,nrassembIy  of  the 
clerfij'  of  the  diocese.  The  archpriest,  die  eliiff  amoiif;  the  priests, 
administered  a  part  of  the  diocese ;  the  archd«acoa  was  intrusti'd 
with  the  service  of  worship,  the  discipHne  of  die  elergj-,  and  the 
«tistribution  of  revenues  and  ecclesiastical  stipends,  and  was  an 
even  more  iinixirtant  personage.  The  diocese  was  divided  into 
archdeacoDrien  and  these  were  again  sub<lividc'd  into  archprcs- 
byteries  or  deaneries.  The  rlcari-gvneral  of  the  bishops  did  not 
become  jKmiane-nt  until  the  I4()üs ;  tliey  ailministeml  the  diocese 
and  tlie  official  R^ndcnxl  jnsticc  tJierein. 

§  IfM).  ThB  "  Cbor«plJcopui."  —  The  eountrj'  lUstricts  had 
rural  bisho|>s  ab4)ut  the  ^tOOs ;  but  In  consequence  of  rivalries  and 
quarrels  with  the  bishops  they  disMpiwarcd  in  Uie  9ÜOs  and  were 
replaced  by  country  cnris?  The  rural  parisbea  -  {from  the  2<K>s) 
resulted  for  the  most  part  from  foundations  of  private  oratorie» 
on  tlieir  estates  *  by  the  great  landowners.  Tlie  founder  or  patron 
had,  asifle  from  various  honorary  rights,  tlie  right  to  jiresent  a 
curate  bo  the  bishop,  who  could  not,  in  principle,  refuse  to  confer 
the  curacy.*  Once  appointed,  the  cure  could  not  be  remove<I ; 
"  he  could  be  dispossessed  only  by  virtue  of  a  sentence  rendered 
after  a  formal  trial,  from  which  he  had  a  right  of  appeal."  Each 
grantee  of  a  bcncfioe  thus  intrenclied  in  his  ccHcsiasticat  fief  was 
much  less  dependent  upon  the  bishop  tlian  the  priests  of  our  day.' 

I  I.*)?.  The  ClorgT  in  Oaneral  were  distinguished  externally 
from  the  laity  by  their  tonsure ; '  a  clerk  was  one  who  liad  receiv'ed 
the  tonsure  in  a  regular  way,  but  this  did  not  always  establish  the 
clerical  character,  it  was  only  presumptive  evidence.     Celibacy' 

'"Cura  animanim."  VioUtt,  "Iiutl.."  I.  355;  II.  363  <«l»clit>tD»  of 
uur'fe  bv  tlieir  parishioner«). 

'  Council  or  Orlfiiuifl.  Ml.  7.  33:  Ort^trr»  tk«  Ortat,  "Ep.."  II.  12  (do- 
ÜOion);    Jl/'irrtJ/.,  I,  19;  AnJtigiif.  I,  IM.  IM;   Cod.  Thwul.,  16,2.3.3. 

•  ImlMrt  (/«'  ia  Tour,  "Le»  poroisscit  ruralo"  ("R.  hi«t.,"  03.  19). 
*"The  patron  went  first  lo  the  offwing.  he  wait  tlit»  first  to  rewivp 

in(M>iiutr>  and  holv  hntad,  he  l«d  the  prM>e!tiiionK,  had  hi»  xeat  and  »epulcher 
io  tb«  «lioir,  and  his  ooat  or  arms  was  dIbcq«!  in  tb«  Cbureh  atiovo  even  those 
of  the  Heifftiior."  X.  3.  SR;  "Sf*xtP. '  3.  19.  ConoeminE  hi."»  rieht-i.  (-om- 
ptLX*>  no.  2fi  rolIoffioK,  and  nn  OmiiHti  theorios  »(<«  BloniUl,  '^'t'V^d^rir* 
n."  p.  211 ;  Heusler.  "Inst.  d.  d.  R.."  I.  314. 

•.IMw!  Maihiru.  "VXnv.  Rög.  en  Urr.."  p.  192;  VMUn,  IT,  3ft4. 
Bflow  id*-  parish  wtv  found  «injple  uhai>«Jn  with  an  income. 

*  la  uldou  liniu»,  thi^  shaved  head  was  a  si^n  of  »f^mtude.  The  use 
of  the  toDKure.  introduL>c<d  by  ibo  moalu,  was  applied  to  the  »eüular  clergy 
(500b).  -Cap.."  817.  c.  8.  AminUe,  I.  lU.  Btanmonoir.  II,  43 
("«ourannn  de  elere"), 

'  Eeclesiaslioal  celibacy  was  asaoeiatpd  with  the  idea«  of  the  Jews  con- 
oemin^  the  impurily  that  roarriaee  implied,  idea«  widely  prevalent  among 
primitive  peojilM!  (Mall,  xix,  11 ;  Paul.  I  Corin.  v»  and  following), 
and  with  toe  fact  that  marriage  <lid  not  allow  a  pentm  to  givo   himself 
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was  lint  required  of  the  inferior  clergy  (the  minor  orders  were : 
porters,  readers,  exorcists,  und  acolytes),  but  it  was  obligatory  upon 
bishops,  priesta,  deacons,  and  subdeauonü  (the  major  orders). 
The  qualificaticms  for  tiikiiig  orders  were  chiefly :  the  attainment  of 
a  (xtrtain  age  (25  or  -iü  years  for  tlie  pnesthno«)),  a  certain  amount 
of  leamiug,  the  rank  uf  free  man,  and  often  the  uuthoriKatioa  of 
the  civil  power.' 

§  1  ÖS.  Ptracoial  Immunity.  —  The  personal  privileges  of  ecclesi- 
astics originated  in  part  <luriiig  the  Roman  epodi  ami  are  Co  be 
explained  by  two  ideas:  honors  due  to  the  clergy,  and  tlic  neces- 
Mty  of  leaving  Uu-m  free  to  discharge  their  religious  duties.* 
The  principal  privileges  which  tliey  «ijoyed  were:  (A.)  precedence 
over  Uie  laity .*  the  clergy  forming  under  the  monarchy  the  highest 
onler  in  the  SUitc;  a  higher  "  wergcld  "  than  thtit  of  simple  free 
men  during  the  Barbarian  epoch ;  *  and  exemption  from  torture 
and  from  arrest  on  account  of  debt  :■*  (B.)  exemption  from  military 
service  (except  tliat  tliey  could  not  profit  from  this  when  they 
held  bene6ces  or  fiefs,  because  if  they  enjoyed  immunity  and  were 
forbidden  to  shed  blood  by  virtue  of  ihelr  character  as  dergj", 
tl]is  would  not  hold  when  they  were  regarded  as  grantees  of  bene- 
fices or  feudatories)  ; '  exemption  from  personal  burdens  ("  munera 

oomplet«ly  to  r«litfious  works.  The  most  zealous  Christians,  particularly 
the  clprKj*.  tumnd  away  from  ii.  For  a  long  time,  howcvnr.  marri«!  dip« 
were  ailnwod  to  ftitt^r  thf  f^flcsinHtii-al  start,  hut  they  were  rcr-ommmded 
to  live  IP  contioeot-'e.  After  ordination,  "Can.  Ap.,"  25.  inferiur  olerks 
(raaden,  etc)  ouly  cuuld  miuT.v ;  biganty.  thut  is  to  «ay,  serand 
nuiriagM,  or  marria«^  with  •Kidovm.  «-as  iüonn  forbidden  lo  them,  aa  it  was 
among  the  Jews.  In  the  Eastern  Churrb,  priesta  were  married  before 
ordiualiuu ;  bishop«,  who  had  to  live  in  c^uacy.  were  takeu  from  Lho 
black  pIpivv,  and  from  timong  the  monks  who  had  taken  the  vowa  of 
chantity  {?\im'.  of  Kivire,  :i-4);  in  440,  the  prohibition  wa»  extended 
to  dcacouH.  TheM'  prulijbiliuiiii  wure  poorly  naipeolc<l.  U  was  uporb- 
suy .  in  the  100(>  x  iwd  1 100  a,  to  take  mon-  radical  meatmre^  and  to  annvil 
tlKi  marriagi^M  of  rh^rks,  and  to  rvmtrain  thi?m  by  pmhibiling  them  from 
the  exemae  of  their  oHtces.  Cuuc.  of  Lateran.  1122;  1130;  "Sexte," 
3.  2:  I.  12:  Bamrin.  'T*  Mario^."  I.  282:  II.  130.  VioUet.  "In«..* 
n.  3r.7.  Hoequrt.  thfiiri«:  VutO^f.  "Or.  Knoyol."  urn  "C«m»t."  The 
Cburrh  allowwl  the  Maronite  olenrv  to  marry. 

'Cod.  Thwd..  Ifl.  2.  U  and  7:  Marculf..  I.  19:  "Can.."  805.  e.  15, 
I.  12.'>;  Anai^xM.  I,  114.  125.  At  the  tsnA  of  the  800»  the  rule  wa»  re- 
pealed.    "KiorBy."877.  e.  10;  Loening.  II.  171. 

■Saint  faut,  2  ad  Tim.,  ii.  4:  "nemo  mititans  Deo  implicat  w  ne- 
golÜH  sBCUlaribuR. "  Kov.,  123,  0;  An*iffi»e,  1,  22;  PoMut,  "Do»  pcr- 
Boones." 

*Deolar.,  Feb.,  IfiflO;  L.  pat.  1st  Majr.  1596.  etc.  Domat.  "Droit 
publie." 

'  "Uib.."  36:   "Cap.."  803.  et«;  "Baiuw.."  I,  8  aod  followine. 

»  f«Ttire,  !'Diot.  de  Droit."  Bee  "Contrainl«  par  e-orp»."  Ord.  Bloi«, 
Art.  57.  *^ 

•Clerks  were  forbiddea  to  carry  anna.  (Cf.  "Cap.."  742,  769:  "Ep. 
ad  Folradum.""  Faux  Cap.,"  0.370.)     In  tht>  lOOOs  and  llOOsalMbuhop« 
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personatta  snrdirla  '*  of  thr  RomaTi  law,  the  "  con*^  "  of  the  feudal 
and  moiiarehleal  poricKl);'  anri  exemption  from  burdens  like 
giiardtansliip;  hut  in  return  for  these  privileffes  they  were  for- 
bidden Ui  engage  in  Tjade,  and  could  not  perform  public  functions 
heeaiise  these  wore  ineompatihie  with  the  clerical  character.' 

§  159.  Appendix.  Local  Immunitr  or  Right  of  Sanctuary.  — 
'ITiis  pagan  practice  was  udojited  hy  the  Christian  churches  from 
an  early  time.  L'ndcr  the  Frarikish  kings  the  right  of  sanctuarj* 
was  extended  to  the  inclosure  around  the  Churcii,  to  the  cemeteries, 
the  monasteries,  the  dwellings  of  the  hi.thops  and  to  place»  where 
crosses  were  erected  on  the  roadside.'  It  was  n  form  of  the  right 
of  grace  which  was  justifiable  in  an  age  of  violence.*  The  culprit 
was  surrendered  when  his  pursuer  had  promised  not  to  put  him  to 
death  nor  to  mutilate  him.  But  the  remedy  was  sometimes 
greater  than  the  evil,  the  churches  became  asylums  for  male- 
factors, and  criminals  went  unpunished.  The  capitularies  had 
therefore  to  restrict  the  right  of  sanctuarj*  by  refusing  it  to  great 
criminals,  like  murderers,  as  did  the  laws  of  the  Later  Kmpire.'' 
But  in  spite  of  the  restrictions  the  privilege  continued  through 
the  centuries;  it  did  not  entirely  disappear  until  the  14003  in 
France,'  until  \7'M  in  Prussia,  and  until  1850  in  Sardinia. 


and  abbots  who  warred  with  thoir  men.  TeuUt,  "Lavflttea."  I,  flft?. 
"Ao»d.  Insor.."  5  Feb.  1802;  f>rd.  \X.  530.  The  oionaivhy  put  thera 
under  ban  aud  arirar  bau :  lu  urdur  Cn  eflrape  thprt-from,  they  paid  a 
eontribution  in  iho  liiOO  s ;  but  they  no  lonitor  paid  it  in  the  !7ü(l  s,  They 
haA  alwayn  Imx^ii  ext<rii{)t  from  pt>rfonning  spntmel  duty,  frum  dDiDK  fr^ard 
Aorvicu,  and  frum  furuiKliiuK  ludginK  lu  worriuni.  Durand  dv  Maillone, 
"Diet.,"  I.  250;  Violltt.  "Hint,  du  dr.  civ..'"  275;  La  Roqut,''Tr.  du 
Ban";  D.  Vaüxrlr,  VI.  843;  F(e«ry.  "Initt.  au  dr.  owl.."  part  1.  ch. 
20:  Pulloek  and  Maitland,  I,  '122. 

'  Cod.  Thood..  16.  2.  8.  f*.  10  frt-pairs  of  roods,  bridges,  eartinu.  wood, 
ßour.  el/-.);  <T<mI.  ThwKl..  13.  t.  II  and  16;  Cod.  Jw,.  I,  a.  3.  f'/.  "  Faux 
CapiL."  0,  no.  '  Oni.  1287,  I,  310. 

»Cod.Theod..9.45:Cod.JH8t.,l,12:I.25;Xov.,l7.7:"L.  Rom.  Wis.." 
p.210.  Prtpiufi.  2.  aandO;  4.2.  "Alam.,"  3,  1  ;  "I>w.  Childeh.."  o.  ■*; 
'*Dw.Clotbair,"c.  U;  "Capit.."  779,  c.  8.  1.48:  ViVIM.  "InM.."  1.402; 
"Gr.  Enc'yel.,"«oe"AäIe";  fi«our«M»re,  BCh..  1852-18M;  f  uU,  Z.V.R.. 
1.8S7.  102. 

*Arcadiu8  gupprcswd  tho  rigtit  of  sauetuary  at  the  instillation  of 
Kutropu.«:  Saint  John  Chry«o«lotii  prot«oted  the  latter,  who  tiouglit  ref- 
URf  ill  llw  Church,  agtutuit  the  emperor  ^399).  Smnt  Aunuxttnr.  "De 
vvirh.  ap.."  IS;  Haetut,  "Corp.  K«.,"  p.  2^t.  Iiit«n'««toii  of  private, 
Cod,  Thood..  11.  30.  57;  fl.  40.  IÄ-24;  9.  3.  7;  Cod.  .lust..  1.  4,  22: 
"Cap.,"  779.  It;  Thonixitfri,  "Vaf  timtrov.  du  Xlltw.  sur  la  Ifgitiroit6 
de  la  pdiDO  d(t  mort."     •  Cone.  Orlt^aiim.  511,  «.  1 ;  Mayenw,  813;  o.  39. 

•fi«iu™..  II.  14;  25.24;  fioufiHu^r,  2.  9.  Ofx  Mart».  A.  7 .  m.  "Gp. 
Cont.  d«  Norm.."  81.  Pariiantfiit  oauwd  f-riminabt  to  be  deUvurcd  up. 
aKrmioe  to  return  them  after  «xainiiiation.  but  is  fact  they  wvre  not 
reäntogral^d.  Ord.  Villerä-Cottcrfits.  I.'ä*).  .\rt.  liVi,  and  Ord.  1547. 
C-DUiieil  of  Trent,  ««sk.  25.  c  20.  Latc^r  aclK,  of  which  tbi>  la«t  wan  in 
1852.  by  whicli  the  Churuh  kuvo  way  to  modern  taw. 
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Topic    3.  Estabuhiiukm^    of  IUugiocs  UTiLm-:    Monaj»- 
TBHiRs,  Hospitals,  A>n)  Schools 

§160.  The  Regular  Clwgj.' —  In  tlu-  2l)0s  the  most  lealou* 
of  the  Eastern  Cliristiatiri  wUlidrew  to  the  desert  in  onler  tr> 
practice  »sceticism  ;  these  were  the  monks  (hemiiU)  or  srichorites 
(who  se[MirHt«l  themselves  from  the  rest).  But,  as  if  to  demon- 
strate how  necesaarj'  the  r6^me  of  association  is  to  man,  it  wa* 
not  lon^  before  they  uniteil  tlietusetves  into  communities  of 
C«nobites  (people  who  live  toj^ther)  under  an  al>l>ot  (father)' 
of  their  own  choosinn.  The  hermits  renounced  their  property 
und  families;  the  Cenobites  agreed,  besides,  to  obey  the  abbot 
ami  to  follow  a  rule  (in  the  East,  that  of  Saint  Basil ;  in  the  West, 
that  of  Saint  Benedict  r>f  Nursia,  in  -"A'-i,  reformed  by  Saint  Benedict 
of  Aniane  in  817).  The  practice  of  perjjetual  vow-s  dates  from 
the  4*)ll9  and  öOcM;  until  then  the  monks  were  free  to  withdraw 
at  will  from  iheir  nionasteries.  For  a  Ion>c  time  tlie  monks  ho- 
lon((cd  to  the  laity;  the  State,  however,  assimilated  them  tt> 
the  elersv'  (except  under  a  particular  r6(;imo  to  which  we  shall 
return),  and  most  of  them  received  orders  about  tlie  OfH)s  or 
1000».'  The  monasteries,  each  indc-pcndent  of  the  others,  nnd 
eadi  hiunnji  its  own  pniperty.  its  own  elected  chief,  and  its  own 
rules,  were  subject  to  the  disciplinarv'  power  of  tlie  bishop  of  the 
ditjcese  iii  which  they  were  situate;  but  in  the  JOOs  they  became 
detaclied  therefnim.  tende<l  to  l>t>come  autonomous,  and  obtained 
exemption  from  the  cpiswi»«!  authority,  or  ecclesiastical  iniimniity.* 
Nicolas  I.  in  803,  f;ranted  this  immunity  to  all  the  monasterie» 
of  Gaul.  At  the  same  time  the  monastic  f?*1alillshmeni's  were 
united  by  a  i-onfederatinn  and  fornie<l  religious  orders  (.cmiKre* 
gations.  Cluny,910,  and  Oteaux,  1098) ;  at  the  end  of  the  I200s 
Citeaux  had  seven  hundred  «bl>eys  dependent  upon  it.     For  all 


'  Richer.  "Tr.  de  la  morl  «i^il«."  I7S5:  Thomaatin,  ftirieoHTl.  Onrand 
dr.  Maittnrtr,  f.'uifttt  ("  It^nwtoirt»") ;  Du  Bni»,  "Max.  du  dr,  wuion.." 
1681;  Isambrrl.  "Table.'' s«.' "MonaeU^re«";  fieaun*-.  "Droit  coutumiw 
fr."  Th«  «HindiLinn  of  iHTrntis,  IJÜK2,  ViolUi.  "Hist,  du  dr.  civ.."  p.  28.1: 
"Inst-,"  1.  1*70;  Ahbi  .UuMiVm,  "[/Ani-iuii  RÄg.  co  LurraJne,"  p.  43  and 
foUowiDiT.     "AnQuaira  hifllur."  for  1S38.  p.  6ft. 

'  The  titln  of  ahhnt  was  rivrn  to  every  clerk  (not  biflhop)  hoiiau-ip  Ite 
wa^  nualificd  to  rt>r-*five  an  al)h«>y. 

•Tlie  luunaattTies  wcwi  not  exclusively  relirinus  establiäbmencs ;  they 
were  oencultnml,  inili]!«triiU.  and  Uti-rnr^-  rr'puTilwvs. 

'Council  of  AHps  ''■*'^,  >■•  ^;  of  Origan«.  .")n.  Ji38;  Arlw,  iW;  Tar- 
tbacf».  52&.  Wew.  -Die  Kirelil.  lilxciiipi.  il.  IClooBt«."  1SD3.  X.  5.  33: 
"Sexte."  5.  7;  VioUrt,  I,  371.  Interminabl«  stmigclM  lwtw«>pn  the 
KKular  clergy  aiid  ih*-  »emilar  cl«nry  conoeniitut  the  subject  of  exempUomi. 
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the  more  reason  the  miIitRr>*  orders  (Hospitalers,  who  hecamc  the 
order  of  Malta  in  I5;V>,  Templars,'  and  the  Teutonic  Knij^hts] 
took  this  form  of  nrgsnisiation.  In  the  12flOs  the  mendicants. 
Franciscans  or  minors,  Dnrainieans  or  friars,  and  later,  in  the  1 50(1  s, 
the  Jesuits  (1540),  had  eaeh  its  crmstitution  in  accord  with  the 
spirit  which  prevailed  ai  the  time  of  its  foundation.'  Whatever 
it  was,  it  was  hy  thi-s  means  alone  that  they  were  nrganiztvi  int^t 
international  associations  and  tlicse  latter  were  fomiidahle 
powers  with  which  the  State  and  even  the  (.'hurch  ha*i  to  reckon. 
In  France,  the  State  arrogated  to  itsdf  considerable  powers  of 
police  over  religious  communities ;  the  authorization  of  the  king 
wa.s  necessary  before  they  eould  be  established  [edicts  of  1650, 
1666, 1605,  ami  especially  of  1749) ;  and  tlie  king  had  the  power  to 
suppress  those  which  he  regarded  as  usele.'«  and  dispose  of  their 
property.'  As  for  the  inuiates  of  such  establishments  they  had 
a  special  status:  tliey  declared  themselves  dea«!  to  the  world 
am!  were  taken  at  their  word. 

^  161.  ClTil  Death  of  the  Monks.  Resulti. —  1st,  They  were 
disqualified  from  exercising  civil  fuiieiions;  2(1,  from  appearing 
in  court  and  consequently  from  entering  into  contracts,  because 
those  who  contracted  with  them  eouM  not  bring  actions  against 
them;  3d,  from  being  witnesses  to  deeds;  4tli,  from  receiving 
gifts;  and  5th,  from  possessing  property,  in  consequence  of 
which   their   relatives   auccecded   to   their   estates  when    they 

*  Ltinaioif.  "R.  dae  Dcva-Moadm,"  1801,  3«3:  Dt  Cunon.  "IWrIo 
(111  Temple."  1S9I ;  DelaviUf.  le  Roulx.  Thesia,  t885;  "  Cariul  de  I'ordre  de 
Saint-Jpan."  IS9I. 

■  It^lifHoiis  <-onK7eR:ation8.  like  civil  mwiettes,  were  Botnetimwt  oon- 
BÜluIcul  hy  '*  swannine."  t<ometim(>H  l>y  afliliatinn,  and.  in  this  UtUir  i-afin. 
tlK>y  werfl  attarhed  lo  llio  principal  atilx-y  ilu'ad  of  the  order»,  somcliirw's 
fpOQtaii^oURly,  sometime*  asaiii^l  their  n-ill.  Cliiny  had  ari  archabljot. 
prioriee  who  depended  on  ihts  mother  atihey.  abU'va  prpa'ribpd  or  suhjefl. 
abbfiyti  aimply  afTilialed,  assoriau-d  and  kwping  their  autonomy.  Chi- 
nQn.  "La  l-Vannj  chr^tienne."  p.  IS7.  f"ttea\L\liad  an  abbot  in  each  oT 
its  monasteries:  a  eci"^'^  4>hapter.  aäseinbled  eviiry  year,  htui  the  dirpc- 
tion  of  the  confirnpation.  Thi*  militant  ordOTs  liaa  a  miUtary  organiza- 
tion somewhat  lik**  that  of  the  Army.  "/Vrrli.  f.  litt.  u.  Kirtiheng.," 
I,  100:  VI.  Ti-,  Vi/itlrt.  II.  31)2.  The  constitution  of  tho  Jesuits,  wiili 
its  gcnt^ral  clivted  for  life,  it^i  auperiars.  its  prefpr^t.s.  was  inuiianrhtfat 
and  absolute  in  character.  "Edict,  nov.  17Ö4"and  brief  of  Clement  XI IJ, 
21  July.  177:t,  Eiappreflsinic  this  laat  order.  HoUtenifia.  "CodeJt  regul. 
monast.."  1S7.'.. 

*  tiupprcbsioD  of  a  ipeat  number  of  oongreeatioos  br  the  Commiiwion 
of  r^^lars.  ITlHi,  pn^nded  o^'er  bv  BHonne.  and  the  Oominisdon  of  tlw 
Union.  1779.  Cf.  Josi>p!i  II  in'AuHtria.  In  ITtfJ  there  were  15.Ü«J 
member«  of  rolijnoiiH  orders  in  300  house«.  The  noble  ebapteni  worv 
secularized  ronvents.  for  example.  Ri^mimmont ;  the  abbey  of  Kjunt  Cloud 
became  liliwwiHi'.  iti  17-k),  li  diapler  of  canons.  Ahbi  Afalkiru.  "L'AncJen 
R^me  daDs  la  Ix)iTaiiie,"  1878.  Conecraios  the  benedictions  of  tho 
171)0  5,  f/.  '"La  »aneo  ehrtflionne."  p.  4ö0. 
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took  rdigimis  vows.'  Evcrjthing  which  they  accjuired  there- 
after beiuiigwi  to  the  wiinmunit.v  (with  Üie  exception  of  savings 
from  property  which  tliey  managed,  which  tliey  were  free  to  dis- 
pose of  among  the  liWng).'  Hence  it  was  very  important  to  know 
who  wa.s  a  monk  according  to  the  civil  law.  The  monarchical 
law  demanded  that  tliey  .should  attach  themselves  to  some  order 
approved  hy  both  the  Church  and  tlie  State.  It  was  not  the  garb 
which  made  the  monk,  so  it  was  .said,  but  the  profes.sion.  Ueg- 
ulate<l  at  first  by  eoclesiastieal  law  alone,  members  of  religious 
ortiers  were  later  requirej}  to  submit  to  certain  conditions  pre- 
scribed by  the  dvU  law  (1500s)  such  as:  1st,  the  taking  in  a 
regular  manner  of  vows  before  their  ecclesiastical  superiors  and 
the  recording  of  their  professions  upon  a  raster; '  3d,  the  attain- 
ment of  a  certain  age,  16  years  by  a  rule  of  the  Council  of  Trent ; 
21  years  fur  men  and  18  years  for  women,  ae(x>rtling  to  the  edicts 
of  17(>8  and  1770 ;  *  we  find  in  these  requirements  of  the  civil  law  a 
reaction  against  tlie  ancient  custom  of  admitting  children  of  tender 
year»  ("  oblats  ")  t«  the  monasteries  and  of  compulsorj'  reli- 
gious vacations  (daughterT:»  or  younger  brothers  of  the  great 
liouses) ;  and  3d,  a  {xfriod  of  probation,  one  year  fn.pm  tlie  date 
of  taking  the  vows.  Tlie  Oratorions,  who  dlil  not  take  vow»,  were 
not  treated  as  clxilly  dead,  nur  were  tlie  Lazarists,  who  took  onl.^' 
simple  vows  (without  the  pre»cribed  solemnities) ;  as  to  the  Jesuits^ 
the  course  of  decisions  varied  because  tliey  took  simple  vows  at 
first  aixl  later  »oleum  vows.  The  law  of  February-  19,  1790,  sup- 
pressed the  nOlgious  orders.' 

§  UY2.  Public  Astlstaoee.  —  (A)  Th«  Church  took  under  its 
protection  the  pour  and  the  indigent.  It.s  property,  "  res  pou- 
perrima  "  was  applletl  in  [tart  to  tlie  alletiation  of  misery.  In  the 
course  of  time  there  wa.s  establisheil  in  ever>'  church  by  means  of 
gifts  of  individuals  a  fund  for  tlie  relief  of  tlic  poor  ("  iiiensa 

^  '  Senutaanair,  56.  1;  "'Or.  Cout.,"  2.  370;  Lttgart,  "Jn»t.," 'M&;  r/. 
Nov.,  &,  c,  5  and  Ü;  Cod.  Juict..  "du  su'rtw.  imwI.,"  1.  2  (tbeir  KuwcnnoD 
was  (ipcnnd  for  Ihe  benofll  of  tho  monasterv  and  not  for  itwir  roUtiv«6}. 
"Kaux.  Cap.."ll,  110. 

'  Al  what  eptwh  ?  Prom  Iho  lim«  of  tho  KroakiKh  opoeh.  allusion  9e«m» 
to  li»vc»  bwn  tnadr  tn  thinriAi'l  death,  "fir.  Coui.  do  Nonn.,"  25.  /«am- 
bfrl,  X 1 1,  :i.VJ  ;    liirh^r.  u.  ftKt. 

>X,  3,  31,  13.     Ord.M-'^tir-    i-M  ;   1G07,  20.  15;  Dwl.  ITSfi, 

*Ord.  lc>m.  19:   I.-srs.  Ii.  17(18.  »nd  Jiuiiiftrj-  17.  1770. 

•Expcllfid  in    l.'i94;    r.  ■  i     ;-.|.   1003.     By  virtu«  of   the  Ediol  of 

Novemwr,  I7ß4.  Uio  ordttr  uf  Jv?uiiti  woh  dii^Mulrc^,  Mid  its  members 
allowiMj  to  ntmain  onlv  &«  privat*  indi\iduaU  on  p>i>ncU  lofl. 

•r/.  Dwrw-  «r  1!»-2«1  Marib,  I7<J0;  Dwnv  of  October  9.  171*3. 
Cf.  Loi  24  May-2  Juni-,  lK2.'j,  Art.  f).  Lorant/tr.  ■'Comm.  s.  1p  Cotle  <-iviI 
du  Has  ranndn."  1873.  maintaiiu  Ib&t  members  of  religious  orders  are 
still  liahlo  lo  civil  di«th. 
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paupcnim  "),  a  »nrt  of  charit>'  bureau,  the  administration  of  which 
was  intrusted,  like  tliat  of  the  dmrch  huiWlngs,  to  special  curatora. 
But  long  iM-fore  the  ewlesiastical  g^tianliittiship  uf  the  ptwr  had  Ijwn 
exprvsst'd  in  this  way,  bishopw  and  private  individuals  had  founded 
charitable  establishments:  "  xenodochia,"  "  na-socvmiu,"  during; 
the  Franidsh  |)eriod ;  lazar-houscs,  houses  for  lepers,  during  tlie 
feudal  perifMJ ;  and  "  hospitalia,"  charity  hospitals  in  general. 
The  bishop  tiad  them  administered  tliroiigh  ecelcsiastics  un<]er 
his  direction  and  the  kings  took  them  under  their  protection. 
The  clergy  charged  with  tlie  management  of  hospitals  reeeiveii 
them  as  benefices  or  fiefa ;  but  as  they  appropriated  the  revenues, 
allowed  the  buildings  to  fall  into  decay,  and  wasted  the  property, 
it  became  necessary  to  transfer  the  administration  to  lawmen 
who  were  required  to  render  account  to  tJie  bishops.' 

(U)  The  Seoul arUation  of  this  public  service.  The  State  thus 
took  the  place  of  the  Church  and  procee<led  to  reform  the  hospitals 
at  the  same  time  that  it  enacted  measures  of  repression  against 
impostors,  that  is  to  say,  against  beggars  and  vagabonds.  In 
the  1500  s  only,  ami  after  long  opposition,  the  supervision  passed 
to  bailiffs,  seneschals,  und  the  grand  almoner  of  France.  An 
e<lict  of  June,  1()()2.  established  general  hospitals  throughout  all 
France.  The  commmial  liospitals,  it  appears,  were  better  ad- 
ministered than  tliose  of  the  State  and  we  6nd  in  the  cities  along 
with  the  communal  council  a  sort  of  charity  bureau.'  The  Rev- 
olution sanctioned  the  right  of  public  assistance,  attempted  to 
centralize  all  charitable  resources,  and  to  organize  a  complete 
system  of  public  a.säistance  with  the  abolition  of  begging.  From 
England  was  taken  the  system  of  poor  rates  and  workhouses;  but 
few  uf  tlic  Kevulutionar^'  innovations  were  put  into  execution.' 

'  Nuiuptou»  j>rovi)«on«  in  Uie  ramttiltu-ieit  (for  example,  Amtig.,  2,  2Ö1 
and  tbo  oolluctiona  uf  ihv  acU  uf  the  i^uuaeils  (Viunue.  1311).  iiuspital 
orders,  for  cxaoipU''.  ".Saint  Ijozano,"  X,  3,  30,  Clem.  3,  11. 

*  Rdtcia  of  Dwpmlwr,   l.W.'!,  JaHUwy,  liVI.'i,   Pchruary,  iTAd,  and  ea- 

Ecriallv  Ord.  Blots,  May,  ]57iJ.  £dtct  of  1GI2  oa  ilic  refurmation  uf  tbo 
ospitallors.  Edict  of  Juno,  1063.  th«  Dminration  of  1603.  10,  OR,  Ih« 
" KtfflftHfnl"  of  th«t  Oounnil  of  April  20,  irtiHi.  Üif^  act  of  parliament  of 
Dewpbor  30,  1740.  uoDSlituto  tbo  "eodu  liospitallier"  of  tlie  old  rt^me, 
Provisinna  acainsf  TncndinantA.  Ord.  Febniary.  LliV).  Denl.  July  18. 
1724,  AuK-  2,  17IV4  (runfln«iii*'nt  in  houws  of  corrnotion  «nd  of  labor). 
.4.  Monitirr,  "Hist,  do  rasttiat.  publique."  LStM't;  D'Aitnel,  " JCiQheliou." 
4,340;  "Or.  Kn^-ycl.,"  ae«  "Awiistaneo  publique":  Itamhtrt,  "Tablfi." 
MM  "Höpilau.x"  »nd  "Mftidirit6";  TvUrmrr,  "Lea  Origin««  do  U 
charittf  caibülique."  1863;  "R-  q.  hist.,"  G3.  98;  "Eoon.  fr.,"  21  May, 
1898.     Code  rienry  III.  I.  29. 

'  HeportB  of  Iajl  Rwhefuuvtiuld-Iiaacourt  to  the  «iiwtitueat  anaemblr. 
Conet.  S^-pi.  3,  1701.  T.  2.'i:  Dwtob  of  March  19.  Jun«  24  aod  2«.  1793: 
24  V«>iid.  ye«r  II;  "ja  Flor,  year  II;  23  Me«,  yc«  II;  16  Vend,  year 
V;  7  Frim.  year  V. 
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§  163.  Public  EducAtion '  began  merely  as  ati  appetidu{;e  or 
religious  services  and  for  a  long  time  the  sdiool  was  annexed  la 
the  church  «r  the  abl>c.v ;  the  clcrp\'  nJonc  had  the  riglit  to  teach, 
and  until  the  end  of  tlie  "  ancicii  regime  "  this  monniMtly  hatl  im- 
portant cfuisequences.  The  e<hjcatinnal  organization  grew  larger 
and  was  divided,  fitnning  universities,  or  establishment»  fur  higher 
instruction,  and  small  .schools  and  colleges  for  nhat  we  now  call 
primar>'  and  seconder}'  education.  I1ie  univer^ties  acquired 
a  life  of  their  own  and  passed  from  under  the  tutelage  of  the  Thurnh 
to  that  of  the  .State.  The  secularization  of  the  schiwls  proceedc<l 
apace,  at  least  from  the  end  of  the  1300  s,  with  the  establishment 
of  communal  st^hools,'  Gradually  a  large  tuimWr  of  conuuunal 
or  royal  colligea  (grammar  schools)  were  established,  the  personnel 
being  largely  ecclesiastic,  often  even  members  of  some  order. 
As  to  laymen  the  bishops  conferred  upon  them  and  withdrew  at 
will  the  authority  to  teach.  .At  Paris  the  grand  precentor  of 
Notre-Dame  had  the  direction  of  the  lower,  or  grammar  schools. 
K<Iucation  was  not  therefore  an  alTutr  of  the  State;  the  State 
merely  exercisetl  n  right  of  police  over  what  it  regarded  as  an 
ecclesiastical  or  municipal  monopoly.  With  the  Revolution  public 
eilucatioii,  like  pour  relief,  become  a  national  duty;  it  iMrlunged 
to  the  State  ti)  ittiitruct  its  citizens;  scientilic  and  teaching  orders 
were  suppress«!  and  their  property  confiscated ;  primarj'  eduentiun 
was  ileclared  to  be  free  and  obligatory,  and  N*ai»oleon  I  completed 
the  work  of  tlie  Revolution  by  creating  the  University  (ItWXi). 


Topic  4.  The  Budget  or  the  Chukcb 

5  154.  Th»  Tith«  ;  *  Origin ;  How  the  Tith«  becam«  Obbgatory.  — 
It  was  from  the  Bible  that  the  idea  of  the  titbc  was  lKtrTnwe<l,  for 
it  is  well  krK>mi  that  the  Hebrews  were  require*!  to  give  a  tenth 
of  their  crops  to  the  Levites.*  Among  the  early  Christians  the 
tithe  was  merely  a  voluntary  offering,  but  by  the  end  of  the  .300  s 
the  custom  had  become  law  and  the  pajTnent  was  declared  to  be 

'  Lwkairf.  "Manuel."  p.  12«;  D'Avfnrl,  "RicboUeu."  4.  166;  Btf 
beau,  "Le<  village  «>H8  I'Ancieo  R^fim*,"  1879;  Abbi  Sicard,  "h'tdueai- 
tion  avftnt  la  K<>volu1ion." 

*Tbe  t««wliep  hirod   bv  the  municipolitv  received  «  fixed  salary. 

•jJoii»Wi.  "nie-  ilal.."  ft««  "Dwime":  CamuA,  "Riblioth,."  ny.  2930 
(Treatfe»««  of  thtpcrmg,  Friminfilie,  de  Jouj/,  «tc.).  X,  3,  30,  "tw^xte."  3, 
13 ;   arm..  :i.  8. 

*  Pnw^'iifnt»  in  i>aean  antiquity.  "Dint,  des  Anl.."  of  Daivml>etv, 
Me  "DecuiDK";  VitJlrt.  "Initt.,"  l,37ß:  (lenesU.  xxviit,  22;  xiv.  20; 
Levilieos.  mvii.  30;  Deuteronomy,  xiv,  22;  Exodus.  Kxii.  20 ;  Numbcn, 
xviii.  21 ;  PduJ.  1  Cor.,  ix.  13.  Iß;  Matt.,  x.  10;  Luke.  x.  7. 
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obligatorv-  in  conscience.'  In  the  500  s  (secon<]  council  of  MÄcon, 
585,  c.  Ö)  the  penalty  of  excommunication  was  pronounced 
against  tho:*e  who  refusef!  to  pay  it.  Tithes  and  first  fruits  were 
tlic  share  of  God ;  by  pa>*ing  them  one  drew  upon  his  crops  the 
divine  blessing ;  at  the  same  time  one  assisted  the  poor  and  helped 
support  the  clerRj'.  The  Carolinj?ians  made  the  payment  a  ci\'il 
obligalion  and  organize<l  measures  of  repression  against  the 
refractory:  summons,  prohibition  from  entering  the  church, 
fiues  for  the  benefit  of  the  Church,  closing  of  the  house,  imprison- 
ment, and  6nes  for  the  benefit  of  the  State.-  During  the  feudal 
period  tJie  most  common  means  of  coercion  were:  excommunica- 
tion, seizure  of  property  or  at  least  of  the  crop  .subject  to  tithe, 
one.  and  in  case  of  m-cil.  evtraordinar\-  penalties.' 

§  I  ll.").  In  what  the  Titha  Conairt«d.  —  We  may  distinguish :  1st, 
thf  real  tithe  nr  the  tithe  of  the  prmhicts  of  the  soil.  'JTie  principle 
was  that  the  tithe  was  due  on  all  such  products,  but  local  custom 
often  changed  it*  and  determined  only  the  quota  to  be  paid  (10th, 
I  Ith.  12th,  l.'ith,  20th)  *  and  the  tithahlc  products  (great  tithe  for 
wheat, cereals, wine, and  hay;  lesser tilheforvegetables;  aslaughter 
tax  for  lambs  and  sucking  pigs).  Nobles  and  ecclesiastics  owed  the 
tithe  from  their  landsequally  with  tliecoinmou  classes.  It  was  paid 
in  kind  ;  the  tithe  gatherer  took  it  the  first  from  the  field  without 
dcilucting  the  expense»  of  cultivation  and  before  any  claim  of  the 
seignior  or  proprietor  was  allowed.  This  privilege  was  jnstlfic«]  by 
tlie  idea  that  it  was  reser\'ed  by  God  as  a  sign  of  His  universal 
ownership."  2d,  the  personal  tithe  was  one  collected  on  the  prod- 
ucts of  labor  and  industry' ;  ^  in  the  1700  s  it  ccaserl  to  be  enforced. 


'  In  the  W(«l.  but  not  in  tho  East,  whero  the  tilhe  did  noL  exist.  Ori- 
ginr.  ■•Hom^l.."  1);  Saiut  AunDu^tinf,  on  tho  I'salms,  140,  I".  "D6- 
<-wt/'i;.  S.  C.  XVI.q.  7;  f.  20  and  &S.  C.  XVI.  q.  1;  Dodu.  " In»t.  mon. 
de  JeruKalom."  'MG  {liibe  in  PuJesliuw). 

'  Epist.  Pipp.  lo  tho  Biahop  Lullc.  7öS-7fiS;  "Cap.  IMrislal."  T7Ö. 
c.  7:  "Rsx,."  *75-7!)0,  c.  17:  "Woniw."  S29,  c  5»nd  7,  II,  13;  ^-h^itw. 
3.  37:  4.  3-S.  In  mauy  (jIiwi'h  iIi<<  iiistiiulioii  of  tbß  litho  met  wilU  tdrooK 
rc;tiüiittn<c.     Thurincitt,  UlT.'i;  Enelftud.  >i;*.i, 

» /'.  F«tirn.rr.  ■'OfIi.-ij»lJI*Vp.  102;  Or.!.  Blow,  1579,  Art.  49;  Imm- 
brrt,  ■"Tnhlo."  sev  "Diinos." 

*The  "Philippine."  often  cited  hy  the  Ordiaaneo  of  1303.  forbad« 
tliti  luvyin^  of  nmiiniti]  lith«*«.  But  by  thi«  wm  not  meant  Üie  "No« 
voll?«"  or  titli««  OD  Inndit  ni'wly  «loarcd. 

^  D'Aifenel  ejttJmnt<M  ihe  avern^  ftsspfwinent  of  the  tithe  at  4%  of 
thA  m<*ome,  remarkinif,  however,  tliat  all  fmiiA  wem  not  )itgl>je«7l  to  it  and 
that  this  amount  was  oflen  leiw  than  the  Icnlh. 

•  The  ntiotA  »nd  tho  method  or  payment  nf  tithes  was  prcwrihcd  for  a 
peiiod  of  forty  ywux.  The  tilhnt  wer«?  not  |KTmitt«d  to  l>e  in  arrears, 
thai  is  to  sav,  thev  eould  not  l>e  exacted  on  Die  crop  of  a  previous  vear. 

'  "Cap.  Sax.."  77.V790.  1,  90,  o.  1Ö,  17.  X.  3.  30.  20.  Producta  at 
theft,  of  utniry,  and  «ven  of  (-harily. 
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§  166.  To  whftt  Church  wu  th«  Tlth«  Payable  ?  —  Orij^nnlly  the 
tithe  was  paid  to  tho  bishop,  in  whose  hamls  wen?  concentrated  all 
the  revenues  of  the  diocese.  In  certain  countries  he  retained  all 
the  tithes,  but  in  France  they  passed  to  the  parish  priest,  who 
claimed  them  hy  right  of  his  hell  tower.'  Real  tith(^  were  paid 
to  the  church  of  the  parish  in  which  the  lands  were  situated ; 
personal  tithes  to  the  church  at  which  tlie  Faithful  received  the 
sacraments. 

§  167.  Th«Or«it  Tithe  Ownsr«.  —  In  the  di>'i.sion  of  the  property 
of  the  Church,  the  bishop,  tlic  cathedral  chapter,  and  the  monas- 
tery kept  certain  tithes  by  virtue  of  their  character  as  original 
parüh  priests  and  left  to  the  officiating  curate  only  a  small  portion 
of  their  revenues  (or  paid  him  an  allowance  in  money  hardly  suffi- 
cient for  his  maintenance).  To  reme«ly  thifi  abuse,  against  which 
complaints  were  made  as  early  as  the  time  of  Yves  of  Chartres,  the 
minimum  of  this  part,  or  suitable  allowance,  was  fixed  at  12Ü 
livres  in  1571 ,  :100  and  150  in  1686,  700  for  parish  priests  and  per- 
petual vicars,  and  ;i'>0  for  simple  vicars,  in  1786.' 

§  168.  Enfeoffed  Tithes.  — These  were  met  with  from  the  end 
of  the  second  dynasty  and  here  the  abuse  was  more  striking  because 
the  ecele»ia.stical  tax  was  diverted  from  its  destination  into  secular 
hands.  Many  churches  had  to  purchase  seigdioral  protection  with 
their  tithes,  or  submit  to  usurpations  which  they  were  powerless 
to  curb.  The  Council  of  the  Lateran,  in  1179.  prohibited  for  the 
future  these  transformations  of  the  revenues  of  the  Church  into 
fiefs,  but  it  succeeded  so  much  the  less  in  preventing  them  because 
the  origin  of  cnfcofTwl  tithes  was  often  obscure.'  Some  of  them 
were  only  feudal  dues  badly  defined  and  the  rights  of  the  seigniors 
could  be  defended. 

§  I6f).  Bvaluadon  of  the  Tith«.  — The  tithe  was  a  tax  on  income 
that  was  payable  in  kind  and  tliat  followcii]  the  variations  of  the 
crop.  Vauban  reganie*!  it  as  the  mo.st  firmly  cstablisheil  and 
the  best-collected  tax  of  the  '*  ancien  r^ime  "  since  he  wished 
to  substitute  a  royal  tithe  in  place  of  the  various  contributions 


'■'C»p.,"803-4.  e.  2.  I,  UO;  "  Worms."  S29.  c.  6.  II,  13;  Aru6ffüc.2. 
45.  Exwptiun  for  ubumbe«  by  ibe  king  or  lord»  in  thdr  landii.  "C»p. 
fie  villi«,"  0.  6.  I.  83:  «56,  c.  II.  DivuioQ;  "Cap.,"  801,  o.  7;  803.  o. 
n  ;   ß««.  Lenta.  3.  3i5. 

*  tsambtrt,  "Tabic."  see  "Portion  eongnie";  RowiAfau  de  la  Cotnbt, 
'*Juri«p.  canon,  h.  v."  Tho  first  cur*»  were  «o  called  bfcaus«  Ih«y  bad 
Drst  adminiflUTed  ibe  "cur^."  Tli«  permanent  vtaars  elcGt«d  by  tbo 
cbaptvrs.  acarcdv  diffflrud  Trum  thu  rruft^  except  in  namr.  On  the  non- 
trory.  tho  »mpfe  vjcan  appointed  by  tbe  buihop  were  revocable  "wA 
QUtum "  a«  aru  our  curat««.  ■  X,  3.  18,  2 ;  3,  30. 
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levied  at  his  time  for  tbe  support  of  the  State.  ^Vhy,  therefore, 
tlie  unpopularity  with  which  it  was  regarded?  A  word  of  Voltaire 
explaitis  it :  *'  I  pit>%'*  said  he,  "  the  lot  of  a  country  cur6  who  is 
ohliKed  to  dispute  with  his  unhappy  parishioner  over  a  sheaf  of 
wheat,  to  sue  him,  to  demand  the  tithe  uf  his  lentils  and  his  peas."  ' 
The  cootrovcrsies  ami  legal  actions  to  which  the  collection  of  the 
tithe  gave  rise  led  to  its  alxilition  in  Holland,  in  parts  of  Germany, 
and  in  the  Scandinavian  countries.  By  the  tithe  commutation 
act  of  Auf;ust  )'-\,  1880,  a  tax  on  real  estate  was  substituted  in  its 
place  in  EnKiaml.  Tn  France  it  was  aholishetl  by  the  Revolution.' 
The  present  compensation  of  the  priests  ia  uniform  (except  in- 
equalities resulting  from  surplice  fees,  foundations,  and  property 
belonging  to  the  rectnrj') ;  under  the  "  ancien  regime  "  it  varied 
infinitely  because  it  dependcil  upon  the  extent  of  the  benefices, 
the  rights  of  the  seigniors  and  of  the  great  tithe  owiiers,  upon  the 
number  and  object  of  the  tithes,  and  upon  the  fertility  of  the  lands 
which  were  subject  t«  them.  In  this  respect  there  has  certainly 
been  a  ver>'  useful  simplification.  But  it  might  be  worth  while  to 
know  what  the  relation  is  between  the  product  of  the  tithe  and 
the  present  actual  budget  for  religion.  The  clergj'  receives  to-day 
about  .3(1  million  francs  from  the  State  and  22  million  from  the 
communes.'  Vauban,  about  IfiOii,  estimated  the  income  from 
tithes  at  IIU  million  francs,  the  same  evaluation  as  in  17S9.* 
Without  concerning  ourselves  with  the  purchasing  power  of 
money,  which  was  then  greater  than  now,  we  see  that  the  clergy 
was  better  paid  than  at  present,  much  more  so  if  we  add  to  this 
sum  the  eaormous  revenues  derived  from  the  possessions  of  the 
Church.* 

§  1 7U.  Obladotu  »ad  SurpUc«  Pm«.  —  The  practice  of  making 
voluntary"  gifts  to  the  Church  did  not  disappear  when  die  tithe 
became  obligatory :  out  of  it  grew  the  surpliw  fee.  It  was 
simony  to  demand  pay  for  administering  the  sacraments,  but  there 
was  nothing  to  prevent  the  clergy  from  ai-ceiiting  gifts  and  they 


'Voltaire,  "Dirt.  Philos.."  sen  "Curfi  di>  («inpaRne."  Vauban  say» 
thai,  it  did  not  rive  riao  either  to  ao  aetion  or  to  n  «»mplaint.  "S^us," 
CkampiQN.  "La  Krsnce  ot  les  Cahiers  de  89."  p.  182. 

■  The  Dt-iTix!  of  17  July.  1703.  xuppn.'ssvi]  oil  lilht-s  without  provistoos 
for  itiJomrtity.  frt-vious  Iceialation  ooticorniiiK  inTMidat«!  tilhes  had 
varied.  Tho  D«>crwi  of  Ainf.  4.  1789,  Art.  f>,  dwlnntd  tiwm  redeemable. 
D.  Si'pt.  14  2-2.  1700.  Art.  3;  D.  Oct.  23;  Nov.  5.  1790.  v.  5.  Art.  14; 
D.  Aug.  2.5.  17',r2.  Art.  3. 

'  No  loniF^r  tru«,  of  counw*  Btnci>  th«  Mtn&ratioD  nf  Church  and  State 
IB  1005.  —  Traiulator.  *  D'Avrnri,  "Kirhoiieu."  3.  302. 

*"R.  do»  Dmix-Mondea."  1891.  .Vl  (l!»n  Tithf  in  WaJwi).  The 
amount  iu  England  wo«  in  tbc  neigh tiorhood  uf  172  millioQ  francA. 
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I'lulcd  by  being  voluntary  only  \u  iianie ;  tlic  Church  rated  tliem  as 
au  oblinntory  coiitributioii,  a  sort  of  tridirwl  tax.' 

§  171.  The  Property  of  the  Church.  Constitution  of  the  Eccle- 
Eiastlokl  Patrimony.-  —  Tlii' cliun-hfs  fftxMVrtl  fnmi  the  ('linstian 
Kinpcrors  tin-  caparity  to  ac(|iiirc  rstattsi  "  inter  vivos,"  or  by 
testament  (without  authorization  or  intcr\'ention  by  the  State); 
they  were  treatftl  like  dtit-s  or  pagan  templi^s.  Monasteries  anrl 
foundations,  ur  cimriiablc  institutions  (hospitals  and  orphanajp*), 
viewer!  as  organ»  of  the  ('burch,  likewise  possessed  a  civil  piT- 
sonality.  But  this  personality  was  rec«»Knized  as  helonging  only 
to  each  individual  ehurcli  and  to  each  niona.ster>',  and  not  to  the 
Church  universal.'  From  that  moment  pos.sessions  flowed  trtward 
the  clergj- :  1st,  endowments  by  the  State,  with  the  prni>erty  of 
cities  and  of  temples,  under  the  ('hristian  Kmperors;  the  privilege 
of  a  manse  under  the  Carolingians;  *  2d,  donations  by  the  French 
kinf»t  so  abundant  that  already  the  avaricioiLs  t'hilpcric  complained 
that  the  trea-snry  was  being  mined  ;*  -lil,  donations  by  wc-altliy  in- 
dividuals; there  was  no  testament  which  did  not  provide  u  be- 
(jupst  tor  the  salvation  of  the  siiul  of  the  testiitnr,  or  ftir  the  re- 
demption of  his  sins.  One  compounded  with  God  as  with  men, 
some  acres  of  land  would  appease  his  wrath '  and  secure  for  the 
donor  a  place  in  heaven  ;  also  tlie  intestate  was  sometimes  assimi- 
lated to  the  condition  of  a  dfconjh  or  even  to  that  of  a  suicide ; 
a  will  was  before  alt  a  religious  act.'    4th,  each  diureh  iiiiieritcd 


••'CoBBt.  apost.."  2.  2fi:  TcrluUian,  39;  Ord.  Orleans,  1500,  15; 
Bloia.  157'.l.  Ö1;  Kilict.  April.  Itiitö,  27;  Or^niu  ajiioloa  of  18  Oorm., 
yeur  10.  i>8  and  60. 

» Luke,  vi,  38 :  xviii.  22;  Joha,  WJ,  6:  xiv.  30;  Aol«,  ii,  45;  iv.  34; 
T.  1.  At  Romo.  t)if  Chur<>b.  wtiich  was  a  «ort  of  fnaoul  collc^r».  hod  a 
fund  for  ).wla.hlifiliiiij{  oiiiipUthix.  In  tlw  lOOx,  the  Roman  chtircli  wa« 
rieb.  P.  Fabrv,  "Dv  pntnni.  roin.  Ecel.."  ISfi'i,  It»  va-il  doiQuiii*^  wore 
ttiffiiiindalion  of  tin-  tprnponil  power  of  the  popes  (systeia  of  the  "doniu»- 

oulLa-'*).      P.  Pnuruirr,  N'.B.K-,  1S97. 

•  fod.  Tlifod..  Ki.  2.  4:  Cod.  Just..  1.  2.  1.  J3.  26;  Edict  of  CMhair, 
0.  14.  c.  10.  13;    -Bav.."  1.  I  ;    Anxtfitr.  t.  135.     Ksmnn,  "MAaasea, 
p.  3ilN;   (Irnuffrr  dr  Liiprft'lilU,  "Fondations  perp^tu^cd,"  189&. 

•  "Maasiw  inl«njer  abuquo  omni  ■ervitio."  to  every  cburch.  "Cap.." 
810.  V.  10;   Anjtffiif.  I.  »5. 

•  Pardrtittu,  "  l)ipIom..'*  191,  249.  209,  elc.  Crtyonj  /./  Tour;  6.  33. 
*"Duao  vobis   |>a^^'a  pro  maenis.  tcrreoa   pro  ea^lestibuB."     Pious 

d<M.*dif  wen-  [iprfdnncd  fnr  .lainla,  tnp  patrons  nt  rhuffhe«,  in  order  to  se- 
curi'  thfir  pmtei-rion.  fur  mmiks  for  tln<ir  praver:»,  and  for  idt«  nlmrrhwi 
fur  masiKw.  }*rt>Ii.'odt>d  miravlti«  wer«  the  ocoaeioQä  aLto  of  laii;e  dooatioQS. 
A^.8..  iept  n.     Kt^e  Bfrtini. 

"*  SaitU  Augutlüir,  "De  div.  fierni.,"  49,  The  ftapituUrie»  oomplaia 
of  til»,  avidity  of  (be  vIerB>-  l>i\\.  »upr't.  p.  .'.5K);  814.  827.«.  7.  8).  Chari- 
Lit«  ur  uiouH  dunalioiis;  tE-Htomunlarv  cjifiotirors,  "eroimtoms,  eliwmosy- 
narii.**  X.3.  21».  "Ktabl.de  Saint  Umis."  I, '.«;  Lovd,Si7,  «3S;  BoHr~ 
•pirhl,  BCb..  V.  IV.  "R.  li.  dr.,"  18S4.  39. 
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from  its  bishop,  at  least  Üie  property  that  he  had  acquired 
(luring  liis  episeo|>ate;  hi;  could  leiive  lo  hi»  relatives  only 
the  family  possflssioiis  and  oftcii  he  preferred  to  leave  them 
like  a  dowry  to  the  Church  which  hv  liad  espoused.  The 
property  of  the  riergy  aud  of  muiiks  went  also  tci  swell  the 
ecclesiastical  patrimony.'  Alrcmly  iluririji;  the  Frankiah  period 
the  bishops  and  abbots  were  the  greatest  lutuled  pmprieturs  in 
the  kingdom  ;  the  pope,  from  the  time  of  Gregory  the  Great,  had 
acquired  extensive  posse-ssion»  in  the  whole  of  Italy  and  even  in 
SicUy. 

§  172.  The  Regime  to  which  the  Estates  of  the  Church  were 
Subject.  —  These  estates  could  not  be  bequeathed,  were  inalien- 
able,' and  were  almost  impre.seriptlble  by  reason  of  their  purpase; 
they  had  to  he  devoted  in  reality  to  the  maintenance  of  religious 
edifices,  tlie  needs  of  the  clergy,  and  the  assistance  of  the  poor 
ami  the  .siek.  The  ecelehia.sticul  budget  w*as  nt  the  same  time  the 
bmlget  of  publie  assistance;  the  posseäsions  of  the  Church  were 
the  patrimony  of  the  poor.  Fn>m  the  Later  Empire  a  struggle  was 
made  to  secure  the  exemption  of  such  property  from  taxation  ;  the 
liiuiucial  .sybtein  of  the  Prankish  regime  remlercd  the  attempt  a 
succesEt  and  tlie  Church  found  itself  in  the  enjoyment  of  a  real 
immunity,  During  the  inonarehieal  epoch  the  ejaims  of  the  n)yat 
p(jwer  and  those  of  the  Church  were  juljusted  by  ii  compromise; 
the  clerp>'  paid  the  tax  umler  the  fonn  of  a  free  gift  in  order  to 
preserve  in  appearance  their  immunity.  The  administration  of 
tlie  [Milriinony  of  each  ebureli  l>elonge4l  exclusively  to  its  bishop; 
of  each  monaster^',  to  its  abbot.  It  was  the  custom,  in  the  West 
only  and  from  tlie  41M>s.  to  divide  the  revenues  into  four  [>arts:* 
one  fourth  Utr  the  bishop,  one  fourth  for  the  clergy  of  tlie  diocese, 
one  fourth  for  the  poor  (inscribed  by  the  "  matricularii  "),  and  one 
fourtli  for  the  maintenance  of  tlie  Church  ("  fabiica  ").*    From 


'  Comicil  ofCariha«»,  308.  31 :  Ajtde.  506.  c.  6.  4vS;  "Cap.."  794,  e.  39: 
Cod.  Just..  1.  2.  14;  N'ov.  lai.  13:  "Cap.."  810-13.  o.  11;  "Cap..'* 
A17,  R<>fu-lion,  Loyttl,  343 :  Ord.  1:^6.  tlio  (mclotiiutticii  could  dUpOM'  of 
all  tliuir  iirupirlv.     X.  3.  13.  1!)  aud  rullowiOÄ.     "Soxlc,"  3.  9. 

'Counoil  of  Carrhfi^.3yN.p.  31.  32;  Agde.  506.  c.  7;  Afffj..  1,77; 
2.  29;  Oration,  c.  23  and  fiilluwioK.  »nd  52.  v.  12,  q.  2;  Nov..  7,  I-  3.  (i; 
120.  3;  CtMl.  Jiiat..  1.  2.  23;  Nov.  9;  111;  131,  6  (Proseriplioa  of  100 
years,  or  for  4Ü  years). 

*GMa»r.  ■■Ep.."  9.  27  (yt-ar  4M);  "Can.  Apuiit.,"  3,  4;  Gratian.  c 
27.  c.  12.2.2. 

*ThD  "f&briquos"  woro  auxiliaries  of  Uio  Church  and  wora  ostAb* 
liislied  at  tho  momont  of  its  Ratest  devulopmt'tit,  Tlit*  uxik'hw«  of 
worship  flhp  nmiiit«rian«>  of  liiiildinga.  i-tc.)  wtw  from  llio  lirst  u  I'harjfu 
upon  ihc-  pruptTty  of  the  ohurchp-i,  aad  upon  thoir  solo  adininixtrator,  the 
l>ii«liop.     W|i«>n  thf>  property  wae  divtdt'd,  i\\v  «ur6  took  tlit*   plac«,  io 
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the  end  of  the  800  s  this  system  was  definitely  ahnndoncd,  ecclesi- 
astical  property  was  divided  into  as  many  portions  as  there  were 
offices,  each  priest  had  his  special  revenue  which  he  used  according 
to  his  conscience  without  rendering  an  account ;  this  revenue, 
joined  to  the  ecclesiastical  Function  of  which  it  was  the  endowment, 
was  called  a  "  benefice."  It  was  like  the  regime  of  private  prop- 
erty substituted  for  collective  ownership;  or  rather  it  must  be 
regarded  as  an  application  to  the  Church  of  the  feudal  system; 
the  benefice  being,  in  fact,  a  sort  of  ccelesiastical  fief.  The  rev- 
olution which  was  thus  br«iuglit  about  in  the  status  of  the  eccle- 
riastical  patrimony  came  fnan  thU ;  after  the  invasions  a  large 
numl>er  of  churches,  foundcil  by  simple  indiWduelii.  had  been  re- 
garded as  the  property  of  the  founders ;  they  had  exploited  them, 
aomewliat  as  they  exploited  the  other  portions  of  their  domains, 
by  granting  them  as  benefices  to  prieatf  who  "  chanted  the  mass  by 
virtue  of  the  same  obligation  by  rca^n  of  which  some  other  bene- 
ficiary worked  the  Geld,  or  pruned  the  vineyards."  It  was  the 
same  even  when  the  proprietor  of  a  church  was  a  monastery  in- 
stead of  a  lajinan  or  the  king.'  The  division  of  tlie  ecclesiastical 
patrimony  tended  also  to  simplify  the  administration  of  the  bishop. 
Even  at  the  seat  of  the  bishopric  a  distinction  was  made  between 
the  episcopal  income  and  the  capitularv-  income,  or  property 
attributed  to  the  canonical  chapter,  90ti »,  and  when,  in  tlie 
1100»,  the  canons  ceased  to  live  in  common,  they  divided  their 
possessions  among  them  (prebends).'  Likewise  for  the  property  of 
the  monasteries  the  revenue  of  the  abbey  was  contradistinguished 
from  the  revenue  of  the  convent  or  the  possessions  of  the  monks. 
§  173.  Eeelailaatical  Benttflcei.  such  as  they  appear  to  us  in 
the  decretals  of  (Jregor}'  IX  and  in  the  classic  doctrine  of  the 

Rvucral,  or  Iho  bisliup.  Tliv  ooooaBsry  funds  wro  di-rivod  in  port,  from 
e<>oWiasti(ral  rrvontifw.  in  part,  from  donatJoiu  mado  by  private  in- 
divi<)ttal>i.  or  from  <-ontrtbu lions  of  RommuiHM;  IheM  latter  iv»iutitut<Ml 
the  special  funds  of  tbe  fabrie  administered  by  tba  eur<^  and  by  ibo 
la>inen.  "provisore«,"  "vitTiei."  It  wan  ofwn  thr  riintom  for  iho  nirö 
to  maintain  Iht»  ohoir;  the  tithe  owiM^rn  and  the  pAlnmM,  tb«navn;  and 
the  commune,  the  eloek.  Watkr.  »  2Ü7  ;  "  l.'ap..""  825.  e.  8.  1. 327 :  ViolUt. 
"iDBt.."  II.  327;  hamtnTt.  'Table."  see  "Pabrique."  •R.  q.  hist.."  63, 
400. 

'■(iroM.  "Recht  an  Pfründe,"  I8HT:  StuU.  "Oewh.  d.  kirehl.  Beae> 
ßtialwrwnB,"  IWiÄ;  'Di«  Eigenkimhe."  IHÖ.'i:  N.R.IT.,  IK07.  p.  ■«« 
(P.  FouTinrr:  the  appropriation  fur  the  chun^hM  waa  gcnerulizM  at  the 
same  time  as  the  appropriatian  for  juKliee  and  for  taxe«,  and  for  Lbe  Mune 
oauaea;  it  was  not  dmvod  from  Germanic  usage;  there  were  private 
churches  in  tbe  Homau  world  brfore  the  invasiona).  "Cap.."  I.  105,  H; 
"Cap.,"  855,  c.  ."■>;  "Cap./'  «02.  o.  1Ö.  and  HI».  [.  I.  W,  207.  Hincmar, 
"  CnlltK-tio  de  eoflleaiis"  ;  in  Gaudenri,  "Bibl.  juria.  med.  tevi."  II.  0, 

>"Cibi  AC  potus  portionec  que  monacbis  r-Anonioia  pnebentur." 
Ferti.  II.  55. 
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canonists,  were  uo  longer  tlie  pri%'ate  proi>erly  of  a  seignior  con- 
ferred by  him  upon  a  priest,  but  a  portion  of  the  patrimony  of 
the  Churcli  assigned,  in  principle,  by  the  bishop.  But  there 
remained  some  characteristies  of  the  Frankish  benefice  :  the  right 
of  regalia,  the  right  of  patronage,  perhaps  the  parochial  right  of 
the  parisli  priest,  or  the  duty  of  tlieir  parishoners  to  address 
themselves  to  their  parish  priest  to  the  exclusion  of  all  others 
{cf.  "  banalites ").  The  irremovability  of  the  holders  of  bene- 
fices, afterwards  simple  parish  priests,  was  also  derived  from  the 
benefice ;  iliey  ha<l  their  guarantees,  and  could  not  be  turned  out 
without  just  cause.'     IJenefices  were  eitlier  secular  or  regular. 

1st,  Secular  beD«flc«s  (bishuprics,  canonrics,  priories,  rectories) 
had  tliree  ordinary  troUators:  the  bisliops,  the  chapter  of  eantins, 
and  tlie  patron  (who  had  built,  endowed,  ur  founded  liie  Church) 
according  to  whetlier  tliey  were  dependent  upon  tlie  episcopal 
revenue,  the  revenue  of  the  chapter,  or  upon  tlie  founder.  But 
they  were  also  granted  exceptionally ;  (a)  by  the  po])e.  uptm  whom 
the  collation  of  the  benefice  was  devolved  by  virtue  of  his  character 
of  superior,  if  the  orthnary  collator  did  not  exercise  his  right 
within  six  months  (dvvoluUon)  and  who  even  dared,  by  reason  of 
the  plenitude  of  his  powers,  to  take  upon  himself  the  presentation 
hy  way  of  priority,  witliout  there  ha\nng  l>ccn  any  negligence  on 
the  part  of  tlie  ordinary'  collator  (expectancies,  nservations) ; 
(6)  hy  the  king,  sometimes  in  virtue  of  an  indulgencs  or  concession 
of  the  p<.>pe  (conveyance  of  expectancies),  sometimes  directly,  on 
the  occasion  of  a  joyous  event  or  tn  virtue  of  the  royal  prerogative. 
The  Council  of  Basle  reserved,  besides,  a  third  of  the  vacant 
benefices  occurring  during  the  year,  to  the  graduates  of  the  uni- 
versities.' 

2d,  BoKUlar  beoeflc««  (abbeys,  priories,  monastic  offices,  for 
example,  chamberlain,  cellarer,  etc.).  The  ordinary  collators 
of  regular  benefices  were  the  abbots ;  they  were  granted  by  the 
pope  and  the  king  in  exceptional  cases.  The  granting  of  vacant 
benefices  became  a  veritable  traffic  althijugh  it  was  proliibited 
as  simony.    It  w&»  forbidden  to  the  titulary  to  dispose  of  them, 

'  Abbi  MnlhUu,  op  cU.,  p.  110:  "  Feudalism,  hy  ipvinff  eoeleaiaatü«! 
property  its  imprint,  voiiitniinic-alod  to  it  niso  its  privilosM,  its  tenure. 
it>  independ«nf«.  hut  also  it«  ton^uolitim  and  flomntimea  it«  tnjiistioes. 
Mi9nwv«r,  it  auiio.v<:Hl  it  ofU<a  by  it«  viole~Dv«  and  always  tried  to  con- 
fifoat«  it  for  itä  own  u»o." 

*  The  "pays  d'ohi^dionw"  whore  the  concordat  did  not  apply  (Brit&nny. 
I^rruD«.  *tf.)  I^ift  to  tlw  |M>pt<  bdaeficnw  which  w«re  viu-a.ut  for  a  period  of 
eiirht  itionth^  ("momb«  of  tlw  popo").  Tlie  titularies  were  designattMl 
by  examination. 
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but  chaoge  of  title  having  been  admitted,  renunciation  for  the 
benefit  of  tliird  parties  was  tolerated  as  was  resignation  "  in 
Favorem  "  b.v  means  of  a  money  payment ;  and  saving  the  pre- 
sentor  a  power  which  he  rarely  useil.  of  rejeeting  undeserving 
persons.  In  the  1400  s  Urn  practice  was  general  and  had  its 
counterpart  m  the  venality  of  public  offices.  This  was  not  tlie 
only  abuse  from  which  the  Church  suffered.  The  scandalmia 
cumulation  of  )>enefices  was  prohibited  in  vatn  by  the  councils 
of  the  Church  {e.g.  the  Lateran,  1179).'  Abbeys  were  given  in 
"  commendain,"  tliat  Ls  to  say,  into  their  keeping,  to  bishop»,  to 
priests,  or  even  to  laymen  who,  at  first,  were  simply  charged  with 
administering  tlieiu  while  they  were  vacant  and  awaiting  tlie 
a]>pointnient  uf  a  titulary.  The  abuse  dated  from  the  time  of 
the  Carolingians.  Some  abbey's  were  possess«!  by  layinen.  by 
children,  and  by  Protestants.  The  cnmmendator^'  abbot  had  as 
few  friars  as  pujisible  and  gave  them  barely  enough  to  live  on. 
Tlie  "  commendaiu  "  resulted,  like  the  cumulation  of  benefices, 
in  the  diversion  of  the  possessions  of  tlie  Church  from  their  true 
use.  If  the  higher  clergy  was  ver>'  wealthy  numbers  of  cliurdies 
and  monasteries  were  miserably  poor. 

$174.  ScclssiaBUcal  Possessions  sad  the  Feudal  Law. — The 
acquisition  of  feudal  estate»  (fiefs  and  manors)  by  the  Church  was 
very  prejudicial  to  the  sirigniors  bwause  it  deprived  then»  «f 
the  transinissiun  fci^  "  inter  vivos,"  or  at  death,  whiHi  laymen 
paiii.  The  Church  was  likewise  little  fitted  to  render  feudal  duties. 
Krt)in  tilts  arose  the  very  old  disfavor  witli  which  awpiisitions  for 
the  benefit  of  persons  in  mortmain  (churches,  religious  ennimuni- 
tie»)  were  nsgarded.'  The  suzerain  conid  crimpcl  the  Churdi  to 
dispossess  itself  of  its  lands  in  a  year  ami  a  day,'  but  he  did  not 
alwa.vs  cxerdse  this  right.  The  (Church  |)aid  him  a  sum  of  roon^ 
or  redemption  fee  in  consideration  of  which  the  suzerain  would 
renounce  his  right  uf  dispossession ;    sometimes  it  assigned  to 


*  Tlndf-r  the  Pt-caad  dyniuilr,  TtuHKlulf.  hUhop  or  OrlMns,  wa«  ahhot  of 
Ssint-AiKitaD  ;  Ansf-jiise,  of  (lin«e  abbey«,  etc. 

»•'Mortua  manna"  ("manus"  in  the  wnw  of  pownr;  "mortua," 
wiUiout  Btr«ogtb,  iocapabl«  uf  iliMpuMJDit).  "Cap.  Wonns,"  o.  5,  H.  15; 
"C»p.."84j5,c.  Ö. 

'  "Comume  lie  Tmilonw,"  144,  p.  Must  we  see  in  this  only  a  mm' 
minatory  dispoailion ?  In  r»ct,  y<«,  without  doubt.  In  law,  no;  for 
in  law  tlic  »eurnior  could  oppose  everj'  alieoalion  which  wa«  »rcjudit'ial 
to  him.  ■•Rt.  Hf.  Saint  liOiim."  I.  120:  Braum..  \2.  .I:  "Sexte,  3.  23.  I : 
ViolUl,  tl,  4(Hi  (<xiiinlrii-K  wht*r«"  all  at;quiiiitii>nft  ftf  immovitl)!«  pn^jMnrty  by 
lb«  Chor^h  wore  forbiddpti :  Fortujtal,  Bobemi«.  Strasliouri:,  et'*.),  r. 
Meyer.  "Tfixtoa  haÄ-lalins."  I)S74.  n.  174;  fiUidt,  "Tout,  du  Oers."  n. 
49;    ßrib,  "An«,  dr.  Im«!«.."  I.  122. 
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"  a  living  and  a  dyiiis  iimn  "  who  represented  it;  at  the  death  of 
tliis  man  the  Church  was  (»hiige«)  to  pay  "  relief,"  or  the  custom- 
ary fee  UiT  change  i»f  ownersliip  (nnitatioii  fee).  It  was  not  lUwa.x's 
suflicient  for  thr  Church  tn  deal  ivitli  tlie  immediate  seignior; 
tlu'  KUpcriur  seigiilont  often  cuniplainetj  of  these  aequisitions  and, 
iindvr  pretext  that  there  had  been  an  "  abridgment  "  of  the  fief, 
tliat  is  to  »ay,  an  infriiigernent  of  their  riglils,  seizeiJ  the  legacies 
which  had  been  left  to  the  Church.  The  Church  was  obliged  to  pay 
a  second  time  or  surrender  its  lamls  within  the  year.  Logically, 
it  Would  have  ht^cn  ne«*ssHr\'  to  ri'dwio  the  hinds  fnun  si'ignior 
to  seignior  up  to  the  Iiighest  and  even  to  the  king  himself  when 
the  king  was  «'gardcd  as  the  supreme  »uvterain.  So  extended,  the 
priet'of  redemption  would  have  been  a  ruinous  tax  for  the  Church. 
Philip  the  Uohi.  by  the  ordinance  of  127.'),  decreed  that  if  three 
successive  pa.VTnents  had  been  made,  without  counting  tlint  which 
hud  been  paid  to  the  alienator,  the  property  shivuld  be  definitely 
redeemed ;  at  the  same  time  he  reser\'ed  to  the  barons,  who  had 
alwa.^'^i  possessed  it.  the  right  of  redemption.  Aside  from  these  two 
cases  and  except  in  ease  r)f  pn^seription  for  thirty  years,  it  was 
necessarj'  to  jjay  to  tlie  king  the  revenues  for  two  or  three  years 
from  the  pnrperty  acquired;  thus  was  establislieil  the  principle 
of  the  i:ilMls:  "to  the  king  alone  and  for  the  whole  belonged  the 
right  of  redemption  throughout  all  the  kingilom."  Gradually 
tlie  payment  ceased  to  be  made  to  the  seigniors  intermediate  be- 
tween the  alienator  and  the  king.  The  seigiiioral  right  of  redemp- 
tion was  transformed  into  a  domainal  fee ;  it  was  applied  even  to 
freehold  estates,  and  the  jurisconsults  of  the  monarchical  e[H>eh 
rniiintaineti  in  principle  that  religious  establishments  were  in- 
capable of  acquiring  real  proi>erty.' 

§175.  EcclesIaBtlcal  EBtftt«ii  and  the  Monarchy.  —  As  the 
Chim-h  aitpiire«!  property  witiumt  ceasing  ami  never  alienated  it, 

'  "  Amortissemcnt "  anpcartxl  or  early  as  tlie  lOOOs,  .WaW/ic.  "Cartul. 
de  Marmontiers,"  no.  021,  Imt  vrtm  not  Rt-nprol  uniü  lh<^-  12t10s.  !>u 
Cangr,  sen  "Amortüatiu."  linmlurl.  Table,  wx»  "  Aniortisicmpnt " ; 
Lriuriirv.  "On>.  du  dr.  H'airort.."  \<V>2:  IJjü-qiifil  uud  tbo  juriif-on- 
•mlls  who  have  wrillwn  of  thf  domainal  laws.  //.  Ur  Panscff.  "Dins. 
ftfod.,"  I7.S1>:  Chiuon.  "Alloux."  m  and  follovring:  Viotht.  II,  4(IS  (and 
a  manasfrript  trpaty  of  thp  I4m<>  which  horilpa) :  Cauwif.  ■■<!r.  Encypl.." 
ace  "Amortissciiicnl";  Lnncloi»,  *■  I'Uilinpi'  k'  Hardi."  20«,  Zt.'i.  If 
the  heritage  ha«!  not  b«cn  redwraed,  tho  lioldcr»  wca'  Kubj*«rt  to  the  lax 
called  "nauvpaux  a*'qii/'t5t"  (npw  acqiiiBitioni«')  whi«li  was  reat-wwl 
front  time  to  tinip  as  a  pi-iially  for  having  acquired  proporty  rnnlrnry 
to  Ibe  laws  (for  the  possessioii  "whioh  thev  üad  had  of  the  iniicritaanc  to 
thd  limp  of  rpdemptioni.  "Instr.."  Mav  S.  1372.  Art.  11:  Immbrrl.  5, 
3T2:  "Table."  see  "Mainmorlo."  '■Olim."  II.  lOS.  32;  *>d.  I,  303. 
U-tt.,  Oct..  14(Y2-.  the  fee  was  one  third  of  the  vuluB  of  ihv  Ret  redeemed. 
Mftiiach  de  Ter  Kick,  "Du  dr.  d'arnorlisalidn."  ISM. 
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it  was  fi-aru«!  that  all  the  land  would  Kradually  pass  into  its 
haiuU.  In  the  Middle  Ages,  when  land  constituted  the  priacipa) 
source  of  wealth,  the  danger  was  not  chimerieal.  Under  the 
first  dynasty  the  kings  were  not  far  from  regarding  the  lands  of 
the  Church,  which,  for  the  most  part,  were  derived  from  their 
liberality,  as  half  belonging  to  themselves.  So,  Charles  Martel, 
in  <)l>edience  to  militarj'  necessity,  did  not  s**ruple  to  secularize 
ecclesiastical  estates.'  Even  the  institution  of  tithes  did  not  escape' 
infeudation.  From  time  to  time  the  idea  of  expropriating  the 
lands  of  the  Church  for  tlie  benefit  of  the  State  was  broached, 
(Amaud  of  Brescia,  llOfU;  P.  Dubois,  about  1307;''  Wycliff, 
1300s;  and  John  Uuss,  1400s).  In  the  Kstatc»  of  I5G0  such 
a  proposition  was  ma<Ie  and  L'lldpital,  in  1.563,  appropriated 
tlie  inci>nie  of  the  Church  to  the  extent  of  I(M>,(HK>  "  ^cus  " 
Ian  obsolete  French  coin].  Ix>uis  XIV  in  his  memoirs  affirmed  the 
right  of  the  State  to  do  thw;  and,  finally,  in  August,  1749,  the 
edict  relating  to  lands  in  mortmain  concern«!  at  the  same  time 
with  the  interests  of  families  who  had  been  too  easily  despoiled 
of  their  possessions  and  with  the  intert-st  of  the  State  which 
suffered  from  the  withdrawal  of  too  much  property  froro  com- 
merce, prohibited  all  ac<|uiaition  of  real  estate  by  religious  ea-l 
tabliahments  without  the  authorization  of  the  State,  if  it  was  by  1 
act  "  inter  vivos" ;  and  if  it  was  by  teätanient  the  prohibition  waaJ 
absolute.'  In  17&4,  at  the  time  of  the  suppression  of  the  Order 
of  Jesuit*,  Its  iKJSspSvsions  were  sold  for  the  benefit  of  the  State. 

§176.  R«al  Immunity.  —  We  understand  by  real  immunity 
the  exemption  of  the  property  of  the  Church  from  taxation.  From 
Roman  times  the  tendency  had  been  in  this  direction,  for  it  was 
exempt  frcan  the  "  munera  "  for  the  public  services,  though  not 


'  C/.  "Synod,  sd  Tbe<>d.."  844.  <•.  3-5;  "Cap.."  II,  114;|385;  3S7. 
It  il  ool  owcwary  to  Iwlii'w  Ihut  Ihvsv  mv^furvs  wurv  gi'ui'rul  uu<l  sy»- 
twnaCio;  uiAng  a  right  which  the  Mcrovingi&n  )ängs  ha<]  cociTC-ii^od.  tb« 
mayor  of  tho  radiuN^  tixilt  a  pari  of  the  «-c^ltiBiiMtical  dumaiii».  IjOiii*  th« 
Debonair,  "(.ap.,"  SIH-SHI.  c.  1,  I.  370,  pruiniaod  to  no  longur  inter- 
fer»  with  liw  properly  of  the  Chureh.     Petit,  "Dipl.."  I.  2S, 

*"!}«  ri>inirN>rationc  temr  itanct»."  »d-  Lanj/uns.  p.  3.1.  "EhihoiJi,"' 
ny8  M.  lAnvliiis  in  his  Introduolion,  "was  a  man  devoid  ol  eriticiBm 
and  of  pn^jiidit^^H-.  h<>  propovd  the  moit  radical  mmaure«:  rapprMMon 
of  til»  toiniMind  powitr  oT  th«  jHjpos,  confiacation  of  lht>  properly  of  th« 
churohee  and  convcDtR,  intcrualional  arbitralioo  lo  assure  perpclua] 
peace,  Iho  puttine  of  tho  LTnit«>d  8tat««  of  Giirop«  under  the  suxeminty 
of  tb«  kinjc  nf  A-anms  nipprenMion  uf  pcolt-xiaslical  celibacy,  'lyc4w* 
(acbools)  for  youne  irirU  where  tnedicimt  vrna  taught,  oto." 

•The  edict  r<v*al!(d  ihat  it  va»  nceemsary  tx>  have  aulhoritv  from  th» 
king  in  i>rii«'r  l«i  foimd  monaHtvri««.  Decl..  21.  Nov..  1621*;  Junv,  1050; 
Dep..  I0Ö6.  Tar-ii/,  '  R.  d.  !(!«.."  IS72.  492:  Boiirjwm.  "El.  h.  lea  bi«iu 
eoclfs.."  1800. 
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ftom  the  "  capitatio  terrena."  Under  the  first  two  dyuastiea 
exemptions  aud  the  aä^tgimieiits  uf  taxes  for  the  iKiiefit  of  the 
churdies  and  abbeys  were  multiplied ;  the  "  mausus  integer  " 
assigned  by  Charlemagne  tv  every  Church  was  exempt  from 
public  or  private  charges.  Tlie  feudal  Church  declar«)  its  prop- 
erty to  be  exempt  from  taxation ;  tlie  theologians  found  no 
difficulty  in  justifying  this  privilt^e  on  the  theory  that  what  was 
given  by  one  hand  to  the  Church  for  the  support  of  worship  or 
for  the  benefit  of  the  poor  ought  not  to  be  taken  away  by  the 
other.  Xeverthelesü.  the  right  of  regalia  gave  to  the  king  and  tlie 
seigniors  tlie  inamiefmui  vacant  Ijeneficvs.  The  i>olitical  revolu- 
tion which  restored  the  central  authority  brought  about  tlie  rea]>- 
pearancv  of  taxes.  Should  the  possessions  of  the  clei^y  escape?  ' 
Tlie  i>o]>e,  who  exacted  a  tentli  for  hiniaelf,  was  in  a  bad  position 
to  object  if  the  State  did  the  same  thing.  Nevertheless,  he  en- 
couraged the  clergy  to  resist  (Boniface  VIII  and  Philip  III  the 
Fair)  and  they  succeeded  in  securing  exeihption  from  the  royal 
"  taiUe  "  (poll  tax) ; '  and  as  regards  the  subsidies  and  tlie  tax 
on  salt  ("  gabelle  ")  the  ecclesiastics  were  better  treated  than 
the  laxTnen.  Finally,  in  15ß0,  threatened  with  spoliation,  the 
clerg\-  agreed  to  contribute  to  the  support  of  the  State,  but,  in 
order  to  save  appearances  or  to  bring  about  a  return  to  their 
former  immunity,  tliey  reser\'ed  the  right  to  vote  their  contribu- 
tion and  it  was  called  a  free  gift.  It  Ls,  therefore,  not  exact  to 
say  that  the  people  contributed  of  their  property,  the  nobility 
of  their  bloiMJ,  and  the  clergy  of  their  prayers  to  the  needs  of  the 
State.  Hut  the  burden  of  the  clergj-  was  much  less  heavj-  than 
that  of  the  ThirtI  Estate. 

§  177.  Tb*  Raialia^  was  the  right  of  the  king,  during  the  vacancy' 
of  a  bishopric,  to  receive  its  revenues  and  to  make  appointments 
to  the  benefices  which  were  dependent  upon  it  (from  the  lUIOs). 
Notwithstanding  its  name,  the  right  belonged  also  to  others  than 
the  king,  as  certain  seigniors  also  enjoyed  it.     It  appeare<l  under 


'  Latwan,  117«  and  121.^i.  X.  3.  49,  4  and  7.  Bvpiy  ««w^ament 
on  th<>  Heri^'  vrajt  pmhibitMl  vilhnut  their  t^unsuiil  and  that  of  tbe  pope; 
this  hatl  til.'  »*ffc<-l  of  (iivt'rtinjj  tJie  patriinonv  o(  ihc  Church  from  itJi 
true  purpoee.  The  first  ■"decimes"  (t«nth  of  a  frauc)  liad  a  rwliipoua 
puTMis*".     "R.  fi.  hist.."  180O.  p.  02. 

*  KrclMiasiics  wore  exempt  from  tbe  personal  taille.  In  onunlries 
where  the  real  taiUe  wan  le\-)ed  (Provence.  Dauphii»*,  liftiypiedoc)  the 
property  or  the  Church  only  was  taempt  from  the  Lax,  hut  not  the  property 
of  e4-«xle«iattj<n. 

n'iollel.  "hiat.."  I.  370.  5  ("regalia");  11.345-  Th«  "riiralia' 
or  "rÄ£alp.i**  comprifted  the  entire  tempuralty  of  the  bishop,  landed  prop- 
t«rtv,  and  »eiKnioral  diifrs  which  were  attachod  to  ll.     Ord.  13!M,  II,  102. 
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the  »econci  d^'nasty  in  the  form  of  a  guanlianship  of  vacant  bishop- 
rics h.v  tlie  public  authorities  for  ijoli«'  purposes,'  and  its  extension 
was  justified  by  tbe  origin  of  ccclesiastieal  property,  most  of  whieh 
came  from  the  king.  U  is  singidar  that  it  disappeared  as  early 
as  the  ISÜOs  for  the  monasteries.'  ITie  bishoprics  of  the  South 
had  never  been  subject  to  tliis  regime ;  royal  officers  a.s  early  as 
the  I21M)s  attempted  to  extend  it,  and,  under  Louis  XIV, 
two  prelates  only,  the  bishops  of  Pamrers  and  of  Alet,  dared  resist 
the  edicts  of  lö7-'i  and  l(i7ö  whicli  nimfe  tlie  right  general.' 

§178.  Eeolasiutical  Tithes.  Free  Oifta.  —  Kr«>m  the  time 
of  the  Saladin  tithe  IcWed  by  I'hJUp  Augustus  to  meet  the  expenses 
of  the  crusades,  the  clerg>'  often  paid  to  the  State  a  tenth  of  their 
revenue  ("  d^ciineä,"  tenths),  'J'he  papacy  was  consulted  at 
first  and  gave  its  consent,  as  did  the  clergy.  From  the  time  of 
I'hilip  the  Fair,  the  authorization  of  the  Holy  See  was  often  dls- 
penseil  with.  Tithes  were  granted  to  the  king  repeatedly,  hut 
the  contribution  of  the  clergy  became  permanent  only  in  the  150üs 
when  the  assembly  of  the  clergy,  held  at  I'uissy  (IStJl).  pnmiised  to 
the  king,  fur  sLx  years,  an  annual  sum  of  I.UOO.ÜOÜ  livres.  The 
contract  was  renewed  ever>'  ten  years  and  the  clergy  engagetl  to 
pay  in  the  place  of  the  dScimes  the  sum  promised  once,  and  after- 
ward free  gifts.  In  tJie  main,  it  was  the  king  who  fixed  tlie  amount 
of  the  contribution  to  be  paid  by  the  clergy  and  almost  in  arbitrary 
fashion.*  But  the  clerg>'  had  three  privileges :  1st,  on  the  occasion 
of  making  free  gifts  its  assemblies  were  called  together  every  ten 
years,  thus  forming  a  real  ecclesiastical  parliament  in  which  the 

»"Cap.  Kiorsy."  877.  c.  8;    IJincmar.  in   Mient.  "IVtr.  I.."  I.  1123. 

*r/.  D.  r-iiMc«-,  0.  SW);  .'i.  1443;  ßfluinw.  •'Alf.  dp  Poi(i«n«,"  p.  4flO; 
A.  jlfnury.  "  Aswi-mbl,  du  rlergf"  ("  It.  des  Doux-Mondwi"),  Aug.  I.  ISStJ; 
D'Aventl,  "Uiohelifu,"  III.  2^H  'IioIiIh  thai  Ihe  rule  imported  nolhins). 
hambrrt.  -TtthlB."  Me'Rf^e."  Edict  .Ian.  14.  UVU:  Ord.  Knh.  i;«ß 
(I,  4«2).  Ml.  18.  AndoDt  literature  oo  this  suhjetit  is  very  ri«h.  U 
Vofffr  lU  Jtontipnu.  "Diss,  mir  ...  la  resale."  IftSli;  Fkilttp*.  "Da» 
ReKalienrcrht  in  Frankreich."  1S73;  FoiirJtier,  "Hi.-it,  du  dr.  de  Kf-cole." 
1SH3;    f.  Dfsjaniins.  "Ktudoa  rclig.,"'  v.  45,  4SI ;  v.  4fi,  (>ö;  July,  IHKÜ. 

•Tlie  rieht  i»f  fliK>]tatiuu  ("jus  spoUi")  was  the  right  to  plunder  ibe 
houRc  of  iho  bimhop  who  had  jtut  died  (perhaps  by  virtue  of  the  right  of 
patroDuce).  ll  spmare«!  at  ibe  time  of  tb«  Mvro^-iii^an  tiisbop«,  was 
abc>lil^lll•ll  in  tbo  idOOii  sad  1100<i,  and  iii  lhi<  1400»  was  rvC'eLabUshod 
under  a  lout  brutal  form  as  one  of  thi<  sourrea  of  inoimo  to  the  papacy. 
Liictinire.  "Aetw  dw  Louis  VII,"  iio».  119,  222;  Council  of  Chalcwioo.  o. 
22;  Latunm.  1139.  e.  5;  Ord.  XVI,  217;  Ktoffri,  11,  350;  O.  VaUieU, 
5.  liSä  and  102.5. 

*  In  1641,  lUchelieu  forpod  (he  axMrmbly  of  the  «clergy  to  promise  hiaii 
2  milUoui!.     The   arehbisliop  of  Toulouä»,   Monteliol.   assorted    that    a 
borriM«  taeritc^e  had  hof-n  eommilt^l;  the  nevr  lax  would  put  an  end, 
be  aid.  to  mor«  than  100,000  maKWM  p*r  day  ;  Calvin  bcrv^y  uiil  cot  brine 
00  niueh  Injury  to  rouI«  to  piuvHlory. 
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dcrgy,  in  their  several  grades,  were  represented  by  means  of 
election,  and  at  whicli  their  deputies  eould  deUberate  upon  the 
interests  «f  tJieir  body  and  fonnulate  their  grie^-ances;  2d,  these 
assembhes  gave  their  consent  to  and  voted  the  tax ;  liii,  the  appor- 
tiontnent,  the  collection,  and  the  decision  of  ronlroversies  relative 
to  the  tax  were  left  to  the  Church ;  the  a^iembly  appointed 
receivers;  contests  were  submitted  to  the  diocesan  bureaus,  to 
general  bureaus,  or  stivereigii  diambers;  and  everj'  five  years  a 
petty  assembly,  a  sort  of  commission  of  the  general  assembly, 
met  to  receive  the  reports  of  the  general  agents.  TTie  treasury  of 
the  clergir'  was  rich  enou);h  t«  lend  to  the  State.  The  adminis- 
tration of  ecclriiia^tical  finances  was  good;  the  apportioiunent 
alone  left  anything  tu  Ik-  desired  üince  tt  allowixl  inequalities  to 
creep  in  to  the  iletrimcnt  nf  the  lower  clergy.' 

$  171).  The  Law  of  the  E«To1ution.  ConTsrsion  of  Ecclesiastical 
Property  into  National  Property.  —  The  bad  coudiuoii  of  the 
public  finances  in  ITS!)  led  to  a  movement  for  tJie  sci»ure  of  the 
property  of  the  Church.  I'pon  the  proposition  of  Talleyrand 
tlie  constituent  assembly  took  the  matter  into  consideration ; 
the  cause  nf  the  ('hurch  was  defended  by  the  Abb6  Maurj'  and 
combatted  by  Theuret,  I*  ('hapelier,  and  Mirabeau.  The 
mtmure  was  one  uf  delicate  application;  fear*  were  ejcprcsscd 
of  jobbing,  of  the  sale  at  a  low  pric«*  of  property  thrown  en  masse 
upon  the  market,  of  the  ruin  of  credit.  The  Abbf  Maury  went  so 
far  as  to  speak  of  a  great  conspiracj'  of  Jews  who  wi.slied  to  acquire 
at  the  same  time  the  rights  of  citiTcns  and  the  property  of  the 
Church ;  hut  the  di^riL-ision  tumefl  principally  on  tlie  legality  of 
the  operation.  The  [Mtrtisans  of  the  clergy  mainialne<l  tliat  the 
right  of  property  was  as  sacr«!  for  the  Church  as  for  individuals, 
and  even  more  so,  since  its  estates  were  the  patrimony  of  the  poor. 
The  answer  made  to  this  was  that  the  State  bore  the  expense  of 
public  scr\'ice:s  (worship,  salaries  of  the  clergy,  and  the  relief  of 
the  sick  and  the  poor)  which  the  Church  conducted  very  badly  ;* 


•  The  fortifn  clergy,  that  is  to  say.  ih«  elcr^  of  tho  provinces  rpwjntJy 
unil<Hl  (o  the  «fivwn  (.AJxaw,  Roiusillon,  Artois.  et^.},  wfr*  «xetnpl.  from 
till'  "  luillr,"  but  paid  tlip  tweatieth  and  the  capitation  uuc :  thdy  did  not 
atU'Dd  thi.'  ftMcnjDly  and  did  not  vot«  trt*  iptla.  "Cnilootlon  d<>s  pra- 
Q&vvHrluiux  dtw  Am.  EÖoär.  du  v\vrK^  'iv-  Praiw**."  17(S7-S0. 

■  Tlie  Church  was  tae  Qrat  to  divorc  iis  pmporty  Froni  itx  true  purpose; 
in  plif'^  of  being  d«voted  to  th»  r«li«f  of  the  poor,  «vwiloKia^tiral  revenues 
Lo»  ofI'Mi  servM  ibe  pleamires  uf  wurldly  mvn  likt>  th»i  spiritual  llciutßen, 
till-  abb^otnmandaat  of  Bdelianip,  or  of  worldly  prelates,  liko  the  <!ar- 
diiml  of  Rohan.  The  abu^e  that  it  had  made  n(  its  property  put  it  in  a 
vory  bad  posilion  for  (Icfcuiw  sssiiut  the  Stat«.  It  wan  ludiomuH  to  r^ 
tUB«  to  the  iattvr  for  public  svrviees,  what  it  had  the  veakneos  to  acoord 
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the  nation,  on  tliat  accuutit,  had  tlit;  right  to  dispossess  the  clerg>' ; 
their  estates  would  pass  into  otiicr  hands  but  without  changing 
their  destination.  The  dcr>!:.v  as  a  political  ortler  hafi  ceased  to 
exist;  if  its  property  were  left  to  it,  it  would  retain  its  inSucnce 
and  woulrl  constitute,  as  iii  the  past,  a  body  within  the  State.* 
The  ectrlesiastical  «'states  were  aeeordingly  put  at  the  di^Kisition  of 
the  nation  and  tJiey  «»nstitutcd  aU^Jut  one  fifth  of  the  land  of 
France.  Trtilliard.  in  1789.  estimated  the  income  at  130,000,000 
francs;  Necker  estimated  the  capital  at  4,0(K),0(K),000  francs.'    . 


Topic  5.  Ecclesiastical  Justice 

§  ISO.  Eodeftlastioal  Jurisdiction.^  Origin/  —  Like  an  ordi- 
nar>'  society,  the  Church  having  its  own  laws  must  have  a  system 
of  justice  in  order  to  make  them  respected.  It  was  by  this  means 
that  it  maintained  internal  discipline :  thus  it  imposed  penances 
upon  betievers*  and  even  went  so  far  as  to  exeummunicate  tliem. 
The  Jurisdiction  of  the  Church  in  spiritual  matters  (faitli,  discipline) 
is  necessary'  to  its  existence ;  it  is  legitimate  and  it  wilt  last  as  long 
as  the  Churcli  exists;  but  as  the  spiritual  aiul  tlie  teinjmral  are 
so  closely  united  it  is  often  diihcult  to  se{)«rate  tliem.  The 
Church  during  the  days  of  its  powerdrew  to  itnelf,  under  the  pretext 
that  religious  questions  were  involved  in  them,  a  large  «umber  of 

lo  an  aliM  of  the  cnttrt  for  notnplinif<Qt&ry  ffte«.  Otbnr  «^mplainU 
acainst  its  proprietorship  wore  tliat  its  poswasiona  were  withdrawn 
from  trmdo  (mortmain)  and  thpy  «neaped  laxacinn.  R«uKinB  uf  n  rdiidnuB 
order  on  which  this  ownership  was  baaed  had  hoen  shaken  by  ihn  poUo»- 
oph^ra. 

■  Cf.  the  Italian  law  of  July  17,  1890,  <>on«3rning  rbaritalile  wurka. 
Vaulhier.  "Purftonnea  moraleB,"  p.  LW. 

*  A  pre<>ise  evaluation  iü  almost  impossible.  Cf.  evetpsias Ileal  regiatera 
of  hpDeßroiH  or  other  ülatiatical  douument».  Taine,  "L'Anclen  R^mo," 
p.  &30;  D'Avtntl,  "Kichftlieu."  3,  27H,  Amr-ording  to  the  latter,  too  net 
revenue  amounted  to  l'Ä}  niiUiontt.  To  this  shoulo  b«  added  123  millions 
of  "dtmes"  and  appniximaiely  100  mUliuns  that  the  ercluaiastics  would 
have  received  rs  feudal  lords,  and  ve  shall  then  have  some  idea  of  the 
wealth  of  the  C'huroh.  The  properties  of  the  Church  yielded  less  than 
other  propertv.  fur  leases  were  terminated  by  the  death  of  the  leBSor. 
C/.  PfUflier,  "  Kecueil  des  h^nfiflees  de  Prance  en  1600."  "Add. :  Alma- 
naoh  ruyal,  France  evel^Hiastique,"  ete. 

'  FUury,  "lost,  du  dr.  eocl^Eiast. " ;  Beauehet,  "Hiat.  de  rorv.  jod.," 
p.  S7.  ^54;  Lo«-ninö,  "Geaob.  d.  d-  Kirrh,,"  1S7«;  A'w»/..  "(ienehlst.  d. 
Clems  i.  fr.  R.."  1880;  Sofoioii. "  La  Oiurisd.  d.  Obicea."  ISM;  Ftaeh. 
"Orig.  de  I'luio.  Franiv."  I.  SO.*»:  P.  Faurnier.-'ljpa  Offlcäalit&i."  1880; 
Viollel.in  lhe"EDeycl.  des  sc.  relic."  of  LicMrnbtrgrr,  7,  630,  Camiu,  qo. 
2000.  .K.  •■Sexte."  Clem..  2.  1  and  foUowine.  Dodu,  325. 

*  Bcaxirhet.  N.R.1I..  IH.S:t.  :tS7. 

*  Indulgences  or  remiMtioiix  of  canonical  penalties  in  fa\'or  of  pious 
works,  OS  alms.  On  omsaaioas  of  jubilees:  plenarv  indutgenceA  wem 
eranted  to  aU  tho  repentant  faithful  {Boniface  Villi.  Fntdberv.  G  136; 
//iwAiw».  i  203:    Walter,  }  287. 
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secular  lawsuits ;  it  acquired  a  temporml  juriidictioD  wbich,  during 
the  Middle  Ages,  rivaled  that  of  tlit-  stcular  tribunaU.  TTiia 
ahnormal  jurisdiction  had  already  made  its  appearance  in  pagan 
Rome ;  foilowinji;  the  counsel  of  Saint  Paul '  and  fearing  the  judges 
who  persecuted  them,  the  believers  (the  faithful)  had  chosen  the 
bishops  to  act  as  arbitrators  for  the  settlement  of  disputes  arising 
among  themselves.'  Under  the  Christian  Kmperors  the  bUhopa 
held  a  public  "  audicntia  "  in  which  they  exercised  a  sort  of 
patriarchal  jurisdiction ;  they  sat  surrounderl  by  their  clerg>';  the 
parties  appeared  in  person  before  ihem ;  the  procedure  was 
limited  to  oral  explanations ;  the  cases  were  examined  simply 
and  with  good  faith,  without  Htriet  adherence  to  the  law,  and  an 
especial  effort  was  made  to  conciliate  the  parties.  The  bishop 
therefore  had  always  appeared  in  his  ori^nal  r61e  as  arbiter,* 
but  he  was  an  ariiiter  much  occupied,  a  quasi-official,  deitignatctl 
in  particular  to  hear  cases  between  clerks  because  the  Church 
councils  made  it  the  duty  of  the  latter  not  to  have  recourse  to  the 
secular  tribunals.*  Did  not  the  bishop  therefore  become  a  real 
judge?    In   cItU  matten   the   first . Constitution  of    Sirmond,' 

■  Paul.  1  Cor.,  vi,  1  uid  foUowiEur.  "Cooat.  Äp<)«t.."  2.  43.  Cf.  De- 
eretaJof(?rali«n.C.  XI.  1.0.  7.  (//lajfAiu*.  "Decret.  Pseudo-Isid.,"  p.221>. 

*  Sams  cuatom  among  the  Jewii.    Cod.  Tbeud..  2.  1,  10. 
■Ordinary  juri«lietion  wah  impoeed  oa  the  parttM;    arbitral  jiiria- 

dictton  implied  ao  agrfieinMit  of  tti«  two  psrttea  to  submit  th«ür  aifTor- 
euL'eM  tu  ma  arbitrator  cboMU  by  tbem.  Tbi»  arliiiraior  waa  not  oblieod 
to  follow  strictly  the  taw.  for  he  was  an  t-quity  judg«.  As  the  parties  hud 
agreed  iu  advance  to  be  bound  by  his  Mutlvnoe,  there  was  no  possible 
appeal;  finally,  since  the  arbitrator  was  uuly  a  private  individual,  his 
sentenee  wa»  not  enforceable.  Tb«  eondomnt-d  party  was  liable  for 
djunsgwi  or  for  a  iMH-uniarv  (it-iialty  ■timilal««!  In  the  arbitral  a^reemeat. 
'■'Counp.  Chalcedoo,"  4.'>1.  e.  9.  Ti»  Nov.  ViUmHnian  111,  v.  34, 
y«ar  452.  ntquirod  a  "compromise";  the  "tnterprotatio"  stat«8  that  it 
waK  repualftfi. 

*  It  «naeted  that  every  action  mifcht  be  brought  KToro  the  tribiuial 
of  tJM]  bishop  if  one  of  the  partiat  »o  reque-stod .  nntwith.standing'  tbo  op- 
poMtioti  of  the  other  (it  was  then  no  looKtir  a  qttf^stion  of  arbitral  jiiMti<M>) ; 
the  ordJaar>'  jud^:««  could  renounce  juri.sdictioRt'ven  if  they  had  already 
be^n  to  pronounce  .•Htnteniw.  Thi.^  rulo  was  in  nppoiötion  to  the  »nb- 
ne((ui>nt  law;  it  may  hn  Raid  that  Ihß  mK^cAUora  of  ('onatantinn  ifcnnred 
it;  ihey  decided  that  the  bishop  was  •.■ompet4<nt  only  if  the  two  parties 
a|(Tood  to  appear  before  him.  ft  would  have  b<*eii  nmeutar  if  iht^y  had 
wilbdrawQ  «ueh  an  important  privil^e  from  th«  (Mituv^h  «nthout  a  trace 
of  it  IwtnK  loft  in  subitcquenl  aoctimenttt.  LikewiMi  was  there  not  often 
8Mn  in  tbiit  ponttitution  a  false  doeument  made  to  iu.<ttify  emdesiastioal 
jurisdivliun,  and  wliit^h  the  compiler  of  the  Falae  Oapitulari«i  did  not 
fail  tn  takf  advanlueo  of?  Godefroy,  "Com.  Hur  le  i.  de  episeop.  jud. 
Cod-  ThÄMl.,'*  n-mark«  thflt  it  wai  not  dated  and  that  it  did  not  fl^ure 
either  io  the  Justinian  Code  or  in  the  Bn>vi»ry  of  Alarin.  Haencl.  in  the 
InLrodurtion  lo  hiaediliunof  the  "Const,  deSirmond."  defends  itB  authea- 
lioity.  There  i»  an  fiighicc-nth  e«ntury  manii^fripi  nf  it,  and  Buaibf, 
"Vit.  CoQBt.."  10,  27.  niakw  allu«iou  lo  it.  Krüatr,  "Iliat.  dos  aoiu«c< 
du  dr.  rom.,"  Frvneh  traoslaliou.  p.  393,  and  the  authors  cited.     Cf. 
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attributed  tu  Constaiitine  (331  ?)  appear»  to  have  so  regarded 
him.  Uut  if  thi»  »»istitution  must  Ih-  ouDstdered  as  authentic,  it 
remained  in  force  only  a  sliort  lime  utiii  consequently  it  has  Uttle 
interest  for  us.  In  orimlnal  motten  the  bishops  were  judged 
only  by  btahoi>s '  and  it  is  pruljable  that  jietty  offenses  and  simple 
disdplinar>'  faults  of  the  clergy  belonged  exclusively  to  the  eccle- 
siastical tribunals,^  althoufi^h  grave  otfenses  were  within  the  com- 
petence of  the  tribunals  i»f  the  -Slalc* 

§  IHl.  OomposltloD  of  the  Ecdesi&stleal  Tribunals.  —  During 
the  Prankish  perio«l  the  bisliops  (or  the  abbots  who  were  assimi- 
lated with  them  as  the  monks  were  assimilated  with  tlic  clergy) 
became  real  judges,  cither  by  virtue  of  roynl  concessions,  or  as  a 
result  of  usur|vntioiis  .sanctioned  by  usage,*  The  judicial  authority 
l>cing  dcrivcil  from  the  sacerdotal  auTlmrity,  n-sideil,  like  the 
latter,  in  the  [icrsoti  of  the  bishop ;  the  custom  of  calling  for  assist- 
atiw  from  the  clcrgj'  did  ntit  twcome  a  ndc  of  law.  The  bishop 
being  unable  to  <lischarge  all  the  multifarious  dutii's  which  de- 
vnlvetl  upon  him  was  often  under  the  necessity  of  delegating  cer- 
tain of  his  judicial  functions  to  the  archdeacon  ; '  tJiis  dignitary  ia 
the  end  became  irremovable  and  no  longer  judged  in  the  name  of 
the  bishop  but  in  his  own  name  (('arolingian  epoch),  and  after  the 
fashion  of  counts  who  became  feudal  lords  and  indei>eudent  of 
the  king;  he  left  to  the  bishop  only  ca.scs  of  esi>ecia!  im|>onancc. 
During  the  llflOs  archdeacons  and  bishops  wrangleil  in  regard 
to  tlieir  jurisdiction ;  the  latter  got  the  better  of  it  and,  in  order  to 
make  sure  of  not  having  rivals  in  those  who  jndgcil  in  their  place, 
they  selected  them  fmm  among  hmnble  employees,  "officlales." 
The  one  who  was  charge«!  with  tlie  functions  of  judge,  the  "  offi- 
cial," 03  he  was  customarily  called,  was  a  deputy,  removable  "  ad 
nutum," '  without  ecclesiastical  title,  and  chosen  by  reason  of  hi» 
knowledge  of  canon  and  of  Itoman  law.  *  Ilcmre  the  name 
"  officialites "    given    to    the    ecclesiastical    tribunals.     In    fact, 

'■egotist,  of  Sirmond."  17  (Cod.  Thw>d.,  27.  1,  1.  ynar  SIH.  321);  Cod. 
Just-,  1.4.7  (year :J98);  S  (.vt«r40l!*)  Nov.  Valent.  Ill  (4521. .-M.  pr,  62: 
Nuv.  Juilinian.  79.  Ki,  12:)  -,  firhuUe.  "ConHtitutio  flonslaiiliat  an 
Abla^ium."  ISSK.  TUc  .-mp^rors  hud  ftcoor<l«l  a  rwal  jurisdirijoD  tt»  the 
Jewish  p»tnar"li9.  MafHiiitM,  ■Kcst.it'hr.  f.  Windseheid,"  laSH.  132. 
'Cofl.  ThpiMl..  Ifi,  L».  12  (vearitW):  23  fvpar;17>». 

•  "Cimst.  of  Sirmund."  !.">  i  v*-ar  412).     <\>d.  .lust.,  I.  2,  12. 

•  "  Lex.  Rum.  WiH." :  <  'od.  thtwl..  IG.  I.  3 :  Kov.  ValrfU.  lit,  NMt.II., 
1889,  310.  *  "rapitiilan'."  7Ä2-6.  c.  fi.  I.  102  (Italy). 

'The  arcbpri<*Ht  also  a<-<|uin^  a  juriiulintion  whieli  tlit>  oouncila  of  the 
1200  s  rvetricted  to  unimportaiit  gaaok. 

•  Oaly  if  tfappp  was  a  iust  c-aiiM>.  in  the  IfiOO  s. 

'  The  principal  ufßmai  and  lui  iticixraot  nl^fial.  Vic«rN-R(>nerai  with 
demeocy  juriBdivlion.  14«)  a.     X,  I,  2:*.  'Sexte."  I,  H:  Clem..  1.8. 
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therefore,  the  division  of  lalwir  hud  done  its  work  nnd  had  sub- 
stituted for  the  biäliop  a  man  learned  in  the  law.  This  was  a 
guarantee  for  the  clergj',  since  their  judge  was  no  longer  at  the 
same  time  their  msutter.  In  law,  sinee  the  "  official  "  was  a 
simple  deputy,  the  bishops  had  mninljiined  (us  against  the  Parlia- 
ments) that  they  might  act  as  judges  in  his  place,  reserve  certain 
cases  for  tlieraselves  or  delegate  them  to  others.  As  in  the  cast- 
of  the  secular  tribunals,  the  "  official  "  was  assisted  by  a  certain 
number  of  auxiUaries :  assessors  with  a  purely  consultati\*e  voice, 
sealers,  recorders  or  notaries.'  "procurators,"  and  especially  a 
"  promoter  "  dUOOs),  win»  rt-jireseiited  the  bishop  in  a  permanent 
manner,  accuseii  criminals,  and  corresitondoi,  therefore,  to  our 
public  prosecutors,  advocates,  api»aritors,  and  Ik-juIIcs  or  sheriffs. 
In  contnidistincti(»n  U*  the  owUnary  judj,'e,  who  was  the  official 
principal,  tlic  Church  hail  extraorrhnary  judges  or  delegate  judges, 
such  as  the  papal  legates,  and  the  in(|uisitors  «f  the  faith.  From 
the  principal  oHicial  no  apiK'al  lay  to  the  bishop,  since  the  official 
judged  in  his  name  and  was  his  representative,  but  an  appeal 
might  be  taken  to  the  metropolitan  and  fmni  him  to  the  poi>e.' 
There  was  even  a  possibility  of  direct  appeal  to  the  pope,  "  omisso 
mw)io."and  thispracticc  whiehthe  I'arliamentsconsidered contrary 
to  tlie  liberties  of  the  (»alllean  Chureh  caused  the  jurisdiction  of  the 
metropolitan  and  of  the  provincial  councils  to  lose  much  of  their 
importance.* 

§  182.  Competence  of  tbe  Scdeiiutioal  Tribunals.  (A.)  lia- 
tirnifi  jicrsotitr.  —  1st,  clergy  (or  n»onk><j.  Tlic  Church  councils 
forbade  the  clei^y  to  bring  their  cases  before  the  secular  judges; 
in  the  500s  and  (MiO«;  they  threatened  with  excommunication  the 
secular  judges  who  took  juristliction  of  ea.scs,  in  which  the  clergy 
were  parties,  without  having  referred  them  to  the  bishops.*  How 
di<l  the  secular  authorities  come  to  adopt  these  rules?  The 
texts  are  obscure  and  are  fUspute^l.  The  edict  of  Clolhair  II  in 
614  appears  to  have  attributed  exclusive  jurisdiction  to  the  bishop 


>  la  the  1.^100  s  and  1400b  tbe  notaries  of  the  "otBßialitds"  were  both 
apo«lolio  ami  iiiipcri&l.  tb&l  is  to  nay.  thoy  w(>re  invBxttKl  with  Ibeir  ntRev 
by  both  the  pope  and  tlip  einporor,  aad,  cuuEequontly,  were  atitliorizod 
to  exerdae  in  ati  pla<-i»<  the  jun(uli*;U»n  of  lhi<  popc'  and  that,  of  Iho  cm- 
peror  which  ext«ndüd  evBrj-whcre. 

■  Concernioe  justice  in  the  court  of  Rome,  cf.  Fahre.  Ooya».  and  Pirati, 
I'LeVatiran."  18OT. 

'  Thea«  appeals  were  mspeorivo  (falne  deeretali)  and  the  pope  wa«  the 
exduaivo  judge  of  the  major  leases  of  the  biBbope.  X.  1,  7,  2  (lanoocnt 
III).     HKaunuttutir,  61,  65.  ef.   Olanitan.  "Hist,  des  Tnst.  dfl  fAnglet.." 

rv.  :ö«i;  V.  i:». 

'"Orl&uui."  541.  0.20;  ••Maoon,"  385,  e.  10;  t'Parie."  614.  o,  4. 
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over  crimes  committcH  by  priests  and  deacons,  and  to  th«  civil 
judges,  those  committed  by  the  inferiur  clergy  iti  case  the  ofTeuse 
was  flagrant  or  confessioo  was  made;  otlierwise  the  ci\*il  judge 
could  not  act  without  having  referred  it  to  the  bi^thop  with  whom 
it  was  optional  to  suiotlier  the  affair  at  that  point.'  "  A  fortiori." 
it  was  the  same  for  all  "  caus«  minores."  Concerning  acriona 
affecting  real  estate  and  condition  {liberty,  family),  the  e<iict 
wa^  silent ;  but  they  were  regarded  as  "  causie  majores  "  and  under 
this  head  tliey  were  no  doubt  reserved  for  the  ci^il  tribunals.' 
Bi!^hops  aecu8(.^l  of  crime  were,  in  principle,  taken  before  a  council 
and,  if  tliey  were  adjudge<t  guilty,  punished  by  tlie  king.*  Under 
the  Carolingiaus  the  same  principles  prevailed,  with  an  extension 
of  the  powers  of  the  Church.  The  bishops  judged  simply  the 
"causae  minores  "  of  the  dergj'.  For  grave  offenses  which  oould 
not  be  suppressed  by  means  of  canonical  penalties  the  ordinary 
judges  lent  to  the  ecclesiastical  sentences  the  support  of  the  secular 
arm  ;  they  inflicted  upon  the  guilty  cleric  the  chastisements  pro- 
nounced by  the  laws  of  the  State.*  In  civil  matters  the  bishop 
was  competent  unices  it  was  a  question  involving  real  estate  or 
status;  in  this  ease  the  clerg>*  were  represented  before  the  secular 
tribunal.'  If  a  ca.se  arose  between  a  layman  and  an  ecclesiastic 
the  bishop  had  the  right  to  take  part  in  the  proceeding  before 
the  count."  During  the  feudal  iKrriod  the  prinlege  of  the  forum 
was  fully  rccognisetl ; '  the  clerg>-.  that  is  to  say,  all  those  who  had 

<  Was  hit;  si-atc'iicu  ubliüstory  upoa  thv  Macular  judffti?  Thin  questiDii 
is  CO rtlro verted. 

»  The  "civil«»  C4tum>"  of  tb«  cctict  wt>r*  MtyniUr  ufTair»  in  i'unlraditttinc- 
tioa  to  eeelMiMticai  affaira.  Cod.  TlitH>d.,  10,  'Z.  2S.  (.'riminal  and  vi\il 
jurixdlotion  wttro  not  dJntinguiRhed  one  from  the  olht<r  at  ihat  period  as 
ilicv  iin^  tixUv.  Conn«rning  the  various  interpretations  of  this  edict, 
cj.  lifjuchct,  p.  "90. 

*  Cf.  S'ov.  JiiRt..  fa,  pr.  §  2.  123.  c.  S.  21  (known  in  Spain  before  600). 
ViolUt,  "Inst.,  ■  II.  31)6. 

«"Cap.." /^,  c.  28,3S,  I.  5Ö  (MnVff..  I.  381:  755.  c.  18;  769.0.17, 
I.  36.  46.  Hinemar,  'Me  preb.  criuuu."  (Migne,  "Patr.  1."),  I,  1003. 
CaüUtnrr.  "Floma  et  Modmn,"  1882. 

*  liWM.  "Inst.."  I.  398:  Etmtin.  N.R.H..  1887.  401.  "Cap.  Maa- 
touc."  7H7,  L'.  1,  I,  196.  Preliminary  to  coneiliatiou  bcforo  the  bishop 
for  ai-t)oii9  relating  to  real  cstat«.  liincmar.  Migne.  "I*atr.  1."  vol.  126, 
p,  1047.     "[ax  Rom.  Cur.,"  16.  1.  'i. 

*  Tbi<  layman  was  nut  obliKifd  nt  flnit  to  go  before  the  biabop.  Nov. 
VaUni.  III.  »4.  1  ;  Cod,  Just..  1.  3,  25;  I,  4.  13;  Council  of  Agde.  506. 
o.  32.  JuttiniaD  dtwired  that  Iho  Itlvlxip  Mliould  (Ift^ide,  itubjfwt  to  the 
riglu  of  appeal  to  tlie  oivtl  judsf.  Nov.  79,  1.  and  L23,  21.  "Cap.," 
0.  30,  I,  77.  C/.  flinenor,  "ÜuaIcA  jnd.  coast,  deb.  od  cous.  tnt«r  eooles. 
•(  meo.  dirim."     I'ioUr/.  I,  30S. 

'Already  the  same  in  Hinemnr.  "od  Carol.  Calv.."  Migne.  "Patr.  1.." 
12S,  1047.  Decretal  of  Oration.  II.  e.  It,  q.  1.  Doorctols.  2.  2.  "do  foro 
oompentente."  Bmumanovj  43.  13.  Ord.  i,  39.  340.  402.  /tramöerf, 
"Tabk>,"  aoe  VJtutioe  eocMauMtiqae." 
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tile  tonsure  arnl  wore  the  clerical  garb  were  amenable  only  to  the 
ecciesiaätical  tribunals,  save  for  the  fiefs  which  the.v  held.'  There 
were  even  lajmeii  who  were  assimilated  to  them  and  whu  ml^ht 
daim  that  they  belonged  to  the  courts  of  the  Church.  Such  were 
crusaders,-  students,'  and  "  miscrabilea  person» "  (widows  and 
orphans),* 

(B.)  liafione  materiee. — Spiritual  cases  between  all  persons, 
clerg>*,  and  laity  alike,  were  within  the  competence  of  the  Church 
tribunals  and,  as  a  consequence,  temporal  cases  wlilcb  were 
accessory  to  or  ilependent  upon  them.  Thus  the  courts  of  the 
Church  had  exclusive  Jurisdiction  (about  the  900  s)  in  cases 
Involving  the  following  matters :  (a)  sacramental  matters  and 
particularly  matrimonial  cases,*  such  as  obstacles  to  marriage, 
separate  maintenance,  legitimacy  of  cliildren,  and  civil  status ; 
(6)  suits  invoking  tithes  and  ecclesiastical  beneBces.  The  parties 
ha«!  an  option  between  the  ecclesiastical  jurisdiction  and  the 
secular  jurisdiction  in :  (a)  cases  involving  wills  (alms  or  pious 
legacies) ;  •  and  (6)  promises  made  under  oath,  TTie  ecclesiastical 
tribunals  became  also  competent  in  case  of  negligence  on  the  part 
of  the  secular  judge  or  in  pursuance  of  agreements  between  the 
parties.  Some  went  so  far  as  to  say  that  the  ecclesiastical  tribunals 
were  the  natural  judges  in  all  actions,  since  everj*  suit  suppose«!  a 
sin,  or  an  injustice  committt«!  by  one  of  the  parties.  For  the 
trial  of  criminal  cases  the  bishops  traveled  on  circuit  throughout 
their  dioceses  from  the  8i)0  a  to  the  10(H)  s,  holding  genuine  assizes, 
and.  ivith  the  aid  of  the  count,  repressing  notorious  crimes.' 
Afterwards,  the  ecclesiastical  judges  were  alone  authorized  to 
pronounce  judgment  in  the  case  of  crimes  against  God  and  the 

■  Bntaaei,  "Us.  des  fiefii,"  II,  27.  hamberl,  tme  481  and  fullowing. 
Ofttne  if  they  bad  a  suit  with  a  layman,  tii^aumanoir.  43.  13.  Kxoep- 
tiona:  Ist,  Flagrant  offenses;  the  secular  iudgc  oould  arrest  a  clerk  tnkpn 
in  the  act.  U>  prevent  him  fmm  uacaping,  hut  he  was  requir^l  lu  lurn 
him  over  to  the  "offiHal" ;  2d.  atrocious  crimes,  involving  the  degrada- 
tion of  the  olerk;  3d,  unworthy  clerk«  (uxun>rH,  merchatits,  bi^amiiit'', 
that  is  to  say.  person»  married  the  seuoad  time,  or  to  widows).  Ord. 
1302.  An.  I ;  Ord.  I.  39.  Art.  2. 

-      *  Ordinance  of  Pliilip  Augustu»  I,  34.  Art.  6,  7 ;    1 188.  XI,  25& ;   1308, 
Art.  II,  I,  390.     "Eiabl.  de  saint  Louia."  I.  89.       •  Ord.  I,  21,  Art.  7. 
*  Bcaumanoir.  43,  14  ;  c/.  e.  11,  "Des  Cour«  d'EgÜsc." 
*lbid.,  11.3;  B€ungo(,2.  121  ;  Eimrin.  "LeMariage." 

■  Bticau»e  of  the  connociion  hütweeu  the  testameot  and  the  last  acra- 
moDts,  to  die  uneoofeuod  and  to  die  intestate  were  oft«n  r<?gani«d  aa 
the  same  thing.  firawiivin/>^r,  11,  10.  13.  60;  "Onuid  Cuut..^'  p.  615. 
"Dea  Mares,"  68.  69.  "BritÄimy."  ßI4.  Cf.  Dooreo  of  Parliament  of 
1376.  cited  by  Viallet,  "In«.."  II,  309.  In  England  until  1S.S7, 
toKtaments  were  submitted  to  the  Church  iudgus. 

^ViolUi,  1. 301;  11,307;  "L.  DeUsIe." '■Cond.  dolacl.  agr.  on  Norm.." 
p.  118. 
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faith  *  (sacrilege,  heresy,  sorwrv',  blasphemy,  etc.) ;  but  the  Ruilty 
party  sentenced  by  them  was  deliverer!  to  tlie  secular  arm.-  It 
was  by  tills  means  that  the  gravest  sentences  of  these  tribunals 
were  execute«!.  Spiritual  punishments,  monition  followed  by 
excommunication,*  s<.'rved  also  frequently  to  compel  respect  lor 
them.  Direct  execution  b>'  the  beadles  of  the  officialities  wajt 
even  practiced;*  but  in  France,  ordinarily,  the  ecclesiastical 
judge  was  denieil  all  jurisdiction  over  tlie  temporal  ])ri)perty  of 
tlie  laity.  T}ie  secular  power  dealt  rigorously  by  different  means 
with  recalcitrant  fxcfimmuiiicants :  exile  and  imprisonment 
according  to  the  capitularies,  confiscation  of  property  according 
to  the  statutes  of  Saint  Louis.*    lliis  was  onerous  assistance  for 

*  0«D6nl  texu:  "CapituI&ry."80I-813.  c.  1,  I,  170;  S40.  c.  0,  I[.  C6. 
Inoeet.  atlaltery,  and  otnrr  crimes  were  punished  by  both  tho  Hvil  aDil 
«cciwiuttimU  law.  ■'C«|iitul»r>-,"  743,  c.  3;  779.  n.  .1,758-708.  p.  I; 
802,  c.  33  (I,  2».  48.  40.  97).  Suits  OKUost  wrcererB  CBoaque  sorcerers 
in  1609,  etc. :  and  the  book«  of  Df-  Lawrc.  Ltlautr,  Svrenaer.  etcj.  fer- 
rihrr,  "l>ial.,*'  «tf«  "Horl.il^o,"  "Mal^ßoe,"  "Macie.  '  Htaumanmr,  11, 
25;  0.  0«.  or  UBurcTs,  Langloit^  "PhU.  Ill,"  269. 

*  Bfaumtnoir.  U.  2.  F^dilion  nf  Feb..  1589;  Sept.,  1610;  laambert. 
XIV.  471;   XVI.  10. 

*  ExcomniUDication  or  axolusion  Trom  the  Churah  in  onctoDt  law. 
Matl.  xviii.  17;  Paul.  I  C'«r..  v.  II  ;  2  Thna».,  iii.  14.  "Const,  apoet., 
8.  4,  liad  Uy  be  chanKMi  whnn  there  were  imly  (^brutiaiiD.  The  Middle 
Age«  distiu^ishcd  two  deerocs  of  excomtnunioation:  Ist.  tbe  minor, 
involvin);  deprivation  of  tho  aairainflnts;  2d.  major,  or  anathema,  which 
iavolvod  int^-nlictioa  of  all  inlercourse  with  the  faithful.  ("Os,"  "orare." 
"vale."  "communio."  "menu»  DO^tur").  the  wipkedncws  of  an  eJCcora- 
munieatBd  ofTcndfr  .spn>a<l  likr  that  of  a  Inper,  to  tbo!«'  who  approaehtid 
liira,  even  to  lus  wito  and  childrea:  ac««*«  to  the  «wurts  was  forbidden 
him;  hi;  roulil  not  aot  as  a  witnttsii  or  exornis^  any  right;  and  excom- 
municated aovcreirns  lost  their  authority.  Sometimes  this  penalty  was 
incurred  in  full  risat,  somelimeK  it  was  pronnanoed  by  the  ecDleriaatieal 
Judge  after  severuJ  warning.  Connernine  thi>  ceremunial.  c/.  Rifitutn, 
It.  431.  "Pontif  roman.,"  1.  :*44  (ed.  Itome.  17.52);  O.  Martine,  "De 
antiq.  ecel.  rit.."  Gratian.  2,  11,3.  Dtrretals,  5,  lift;  Isatnb€rt,  2,  797. 
Early  c-onslitutioos :  Marlin  V.  HIM,  und  uf  our  time.  Piua  IX.  1809. 
The  Church  abused  its  power  of  cxoommu nitration  ("quMi  omoe«  sunt, 
ligali,"  it  wa»  said  in  the  lime  of  Saint  Louinj  to  tnich  an  «uctent 
that  this  iiuoiahiuunl,  torriblu  at  first,  lost  all  «ffieaey.  The  seoulor 
power  refused  to  proeeod  ngain:it  an  oxcommunifiated  ofTooder.  Tbe 
int4>rdiot  wo»  omptoyetl  from  the  tOOO»  a^ntinst  mgnior«  who  d«fhNl 
vxoonuuuuieution :  the  ok-rey  rebollod  and  refused  to  admini^lur  aoera' 
ments  to  the  full  in  their  domain».  Fheithrra.  }  ICM:  ViotUl.  IT,  297, 
On  these  abu»««.  *■/.  VnüufU,  VIH,  1470,  Ultt.  Hxcommuntmlion  for 
debt«:  Varin,  "Art'h.  do  Kcinui,"  I.  2.  775  (1275);  Violitt,  "El.  do 
■aint  Loiii«."  IV.  .')0.  —  Mitigation  of  oxnommumeation:  "Sexte,"  5. 
II,  9;   •'('i.iiconlftl  of  1516."  v.  14- 

«  Ord.  19  Nov.  1549.     Is  XIII.  134. 

'  Deeretal  Childeh..  .'>9ß.  r  2.  I.  l.S;  "Capitnlary. '  860,  10.  883.  10: 
"Cap.."  7.V.,  c.  9;  "Olonn.."  82.>.  e.  1,  I,  35.  32ft;  853,  o.  10,  II,  209,  19. 
"Elabl  de  saint  Uui»."  I.  127  (vol.  I,  p.  256.  od.  ViolUt).  Cf.  Const,  of 
Frederic  H,  1220.  r.  R  (M.n.H..  L.I-.  2.  230);  Ord.  "Cuniont««,"  1228. 
I,  02;  cf.  XI.  4:m  and  1,  432:  V'loOri,  "Ae.  [n«cr.,"  18.  444;  Friwtlbrrg 
i  104 :  /«oniberi, " Table,"  we "  Kxoommunioatioofi."  "Coat,  dc  Bayonne. 
101.  1 :  Pollock  and  Maiüand,  I.  461. 
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the  Church  because  the  civil  power  did  not  accord  it  without 
(■xaminatioii  and  uftcii  made  it>elf  the  judge  of  the  ecclesiiksticnl 
authority.' 

§  18.'{.  Decadence  of  the  Eccleiiutical  Jurisdiction. — The 
extension  of  th<.'  jurisdiction  of  tlie  (.'iiurcli  courts  resulted  not  only 
from  the  fact  tliat  the  ecclesiastical  power  expanded  in  developing 
hke  all  forces,  but  also  from  the  fact  that  better  justice  was  ren- 
dered by  tliese  tribunals  at  less  cost,  according  to  a  more  learned 
procedure,  and  by  more  enlightened  judges.  The  secular  tribunals 
(lid  not  wit!u)ut  rcHistance  see  tiu'iiiselves  deprived  of  a  consider- 
able source  of  pruHt  from  tJie  adniini^^trution  of  justice ;  tlie  I2UU  s 
was  a  [)eriud  of  fierce  struggle^  and  in  tlie  L3iX)  s  the  crisis  became  so 
acute  tliat  the  que;^tion  of  debmitation  between  tlic  two  juristlie- 
tions  was  nia<ie  tlie  subject  of  an  official  di-bate.  tlie  Conference  of 
Vineennes,  held  in  1329  iti  tlie  presence  uf  Philip  of  Valois,  between 
P.  de  Cugriercs,  tlie  royal  advocate,  and  P.  Bertraiid,  bishop  of 
Autun,  produced  no  result.  But  from  Urn  time  the  courts  of  the 
Church  receded  gradually  before  the  advance  of  the  royal  juris- 
diction. In  tlie  ir>OOs  tlieir  competence  was  greatly  reduced; 
on  tlie  eve  of  tlie  Revolution  It  was  known  vaguely  that  there  was 
an  "  official  "  :  in  our  day  one  is  unconscious  of  his  enstence. 

The  secular  tribunals  regained  from  the  Church  the  ground  it 
had  taken  possi'ssion  of:  1st,  by  the  appeal  by  writ  of  error;' 
we  understand  by  this  the  practice  of  impeacliing  acts  of  the  eccle- 
siastical authority  (judgments  or  others)  Ijefore  the  Parliament 
or  the  council  of  the  king  which  reverse«!  them  as  «intrary  to  the 
laws  and  the  customs  of  the  kingrlnm,  or  to  the  canons  of  the 
Church  as  rcceivw!  in  France.  The  ground  upon  which  the 
intervention  of  the  State  was  justified  wai  that  the  ecclesiastical 
authority  had  encroached  upon  the  temporal  jurisdiction.  The 
author  of  the  act  or  decision  was  puni.shed  by  an  arbitrary-  fine ; 
and  even  his  temporalities*  were  attacherl  us  long  as  he  refused 
obedience.  Through  this  means  the  ecclesiastical  tribunals  lost 
their  independence  and  became  subordinatetl  to  the  royal  juris- 
diction.    Tradition  ascribes  tl»e  invention  of  this  procedure  to 


•The  "SaxOD  Mirror"   3.  M.  '^  (MwrnmunicaU'd  "mit  R««ht«">. 

»  Vifll/fi.  "Inst.,"  11.  3U;  /.afcand^.  '  Hiat.  ilc  Beauvais."  p. 60;  Tetjet. 
"lAVfitUM '•  11.  208;  Hoularic.  "AeU>«  du  Pftrt,."  I.  no.  ti;  "Saint  hoain 
et  Alf.  de  Poitivrs."  p.  424 ;  Roy  in  tho  "M^Iniw»  Rimier,"  1887. 

»Fefrrel.  "Tr.  do  I'Abr.B."  ItvIS:  De  Fau.  "Tr.  dts  2  pm*».."  1752: 
liieher,  "Tr.  des  flppollalion»  foiiimr-  d'abu.'*."  J763;  Violtri.  "InM.." 
II,  301.  413;  I.  408  land  tbt-  aulbonj  cited):  /*a»PiiFr(,  "TaliK"  »ee 
"Appd  oomm«  d'abua."  Fun'iea  wjuntrifs.  ef.  FrüiPterir.  tr.  Huffini. 
p.  435,  o.  10.  •  C/.  itambert,  II.  719.  721 :  V.  4Ä4. 
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Pit'iTc  ilc  CugncJres,  The  most  ancient  decisions  known  date 
from  the  130()s,  but  the  institution  itself  appears  to  have  been 
much  oilier,  the  name  only  is  modem.  2d,  hy  the  restriction  of 
the  ecclesiastical  judges  to  spiritual  matters.  Wills  and  contracts 
were  secularized ;  pious  legacies  were  no  longer  regarded  as  the 
essential  part  of  a  will,  and  the  oath  which  corroborated  a  contract 
was  omitted.  In  questiüiis  of  marriage  a  distinction  was  made 
between  the  sacrament  and  the  civil  contract;  the  Church  re- 
tained only  a  Platonic  sphere  of  action  in  respect  u>  the  sacra- 
ment :  questions  of  practiral  interest  (separate  maintenance, 
impnliments  to  marriage,  etc.)  were  restored  to  tlie  lay  judge. 
In  matters  relating  to  benefici's  and  tu  tithes  the  distinction 
between  posse,ssor>'  and  pi'titor>'  action  hail  the  same  results; 
the  royal  judge  tixik  jurisclietion  in  the  case  of  pi>sses8or>'  suits 
under  tlie  pretext  that  they  involved  the  public  order  and  required 
a  prompt  settlement  in  order  that  the  public  peace  might  not  be 
disturbwl;  in  reality,  the  action  for  iKtsscssion  was  prolonged 
to  such  an  extent  that  the  discourageii  parties  never  made  use  nf 
their  right  to  submit  anew  the  affair  "  in  petition  "  to  tJie  ecclcsia»- 
tieal  judge.'  Crimes  against  (rod.  even  cases  of  heresy,  came  to 
be  regarded  as  under  royal  jurisdiction, ascrimes  against  the  State. 
As  to  offenses  committed  by  the  elergj-,  only  those  of  a  minor 
character  were  left  to  the  Church,  under  tlie  name  of  "  dftUt 
commun";  serious  offenses,  designated  as  privileged  cases, 
were  rcser\'efl  to  the  royal  judges'  in  tlie  interest  nf  the  public 
security.  It  was  desire*!  ()nly  that  the  inquiry  shouhl  be  made 
conjointly  hy  the  ecclesiastical  judge  and  the  royal  judge,'  the 
cleric  being  regarded,  at  least  in  the  IfiOO  s,  as  degraded  by  the 
crime  itself.  The  jurisilictional  privilege  was  thus  greatly  abridged* 
because  it  was  especially  in  criminal  cases  that  the  clcrgj-  feared 
the  bias  of  the  lay  judges.  In  civil  matters  the  lay  judge  had 
little  di6Scult>-  in  establishing  his  competence  in  real  actions, 
through  the  analog}*  of  feudal  matters;    in  personal  actions, 


'  "Or.  Coutuuüer."  p.  2.'V4:  Fwrel.  "Abus,"  4.  8,  Ord.  1493  I  s.  XI, 
2H. 

»  ViolUt,  "HiKt.  d.  dr.  civ..'"  273,  shows  (hal  io  14ft9  (the  affair  of 
CardiooJ  La  B&lue) .  Iho  Court  of  RonM-  did  nut  knuw  that  it  wa«  a  priv- 
ilcycd  OMC.  ItambtTi,  II.  6S5;  Guyo*.  "R*p."  — Cod.  Jurt.,  1,  3,  33, 
and  Nov.,  83. 

*  Muffort  de  Vouglani,  "Irut.  crini.,"  3.  3,  2;  Flmry.  3.  14:  Edict  of 
Mriun.  Keb.  15S0.  Art.  2-2:  F«b.  IftTS;  Edjct  Apnl.  1695.  .\rt,  38: 
/»affifc-,  14,471;  19.449;  20.  2.'i5;  Ferr^rc.  "Diet-,"  »w"D«Iit  roramun." 

'  Kratrictions  oq  ihie  priviloRre:  Ord.  1503,  Art.  21,  Isamb..  14,  UVj. 
BdJPt  1695  concoming  ecclcäiastieal  jurisdictioa,  "Tafale."  teo  "Justice 
•ccMtaiastiqu«." 
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the  clerp>',in  spite  of  tbe  canons  which  prohibited  it.deaerl«!  their 
owii  judges,  because  justice  was  more  pmmpt  in  the  lay  tribunals, 
and  their  sentences  were  executed  without  further  formalities, 
while  those  of  the  ecclesiastical  judj^s  needed  the  "  visa  "  or 
"  pareatis  "  of  the  secular  judges.^ 


Topic  6.  H^Rimcs  xsd  Jews 

5  184.  In  0«n»rBJ.  —  The  persecuted  Church  *  preached  toler- 
ance; but  having  attained  power  it  retaliated  against  the  pagans, 
and  St.  Augustine.^  a  fortner  Maniehtean,  in  order  to  justify 
the  measures  taken  against  tJie  Donatists,  formulated  the  theory 
of  legitimate  persecution  uliicli  was,  during  the  whole  of  tlie 
IVIiddle  Ages,  the  guide  of  the  Church,  which  was  applied  to  the 
reformers  of  the  l.'HH)s  and  KHK)  s  and  which  even  tlie  refonners 
themselves,  who  had  had  to  suffer  so  much  from  it,  invoked  witli- 
out  hesitation.*  The  great  Arnohl.  persecutetl  and  a  refugee  at 
Brussels,  demanded  that  tlie  Huguenots  be  smitten. 

§  185,  Pasuiiam.  —  Public  worship  was  forbidden  during  tlie 
reign  of  the  son  of  Constantine ;  Gratian,  in  3S2,  suppressed  the 

'  Tlif  law  at  the  Ifl-24  AupuBt,  7-11  Deoemb«-,  I7(X).  ahoHshwl  thö 
offiotalitio«. 

»Sw  thpworkB  oTd'Aubi.  f.r  lHant.  Cttq,  Moinptsen.  AUard.  Duchesne, 
M.  Conral.  and  a  mticfti  an&lvftia  of  limudauin,  "  Ft.  h»t.,"  i89S;  OtUrin, 
N.U.H.,  IH^-V  Ö01:   "Diet.  dV«  Antiq.."  see  "dilwius,"   p.    21«:  "non 

?)8sum  niilitan',  chmtianu.*)  ruri"  (yoar  IDA).  Raid  a  »oldicr.  Pliny  thH 
oun^rr.  "Kp.."  10,  47  and  Ball  of  Trajan;  Bull  nf  Hadrian  in  124  to 
Miniciua  Fundanus:  EusOx,  "II.  «od.,"  4,  S,  9.  Edict  of  Milan,  June, 
313.  in  Latiance,  "I)e  mort.  p^rsEtc.,"  4S.and  Ewtibe,  10,  5;  Plato.  Law's, 
Uv.  10:  deera.  "de  lo«.."  2,H. 

•"Ep.."  93:  "Compelle  intrant"  in  th«  sense  of  material  constraint 
extirniiujd  by  the  Hecular  arm ;  \w  wJio  binds  a  dinlrairU-d  ppreon.  M>r- 
mpntfi  him,  but  Iovcb  him.  (iod  do(^  not  ve^asf  to  mix  with  tno  mildnww 
of  !Ii<'  instructionH  thp  terror  of  His  menac^H ;  it  ix  not  nv^yessaxy  to  «in* 
sidt-T  if  uui>  is  fonied,  but  lo  wliat  ho  is  forcxK},  v.  liethtT  to  ROod  or  to  evil ; 
no  one  can  bocomo  good  in  spito  of  himself,  but  fear  put«  aa  end  to  self- 
will  and  by  imj^t^lling  him  to  studv  the  truth  loads  nim  to  di»cov«r  it. 
Lot  UE  not  spart-  uur  brother:  Goif  himBclf  did  not  spare  Uiü  Sua,  C/. 
in  favor  of  tolwanpc,  TerlMian.  "ad  Scap.,"  2;  "Apol.,"  24,  2S:  L«c- 
tancv,  "Div.  Iniit,,"  5,  20.  Moreover.  St.  Augustine  did  not  d<:mftnd 
tbe  death  punaily,  but  the  civil  authority  did  nut  faavo  tbu  sam«  scruples 
as  ho. 

*  Plurality  of  rcli^jioua  ia  a  Stale  is  only  Doesible  when  th*«  Minions  do 
not  drfTtT  too  much  from  «aoh  other.  To-uay,  thu  immurul  pracli<!oa  of 
certain  rciigion*  are  not  toloratfid.  When  wo  «itL-Ak  nf  liberty  of  con- 
•oivuoi!,  w*<  uiidiTstund  that  it  oidst«  only  within  vprtaiii  Itmit-ti.  K«^ 
Ucious  unity  is  an  Hi<m«rit  of  cobmon  and.  QonMnqutintly,  of  str(>iieth, 
llüs  cxplainei  why  J.  J.  Rouss^'au  wa«  »bl«  to  maJcc  of  it  onn  of  the  prin- 
Oiplm  or  his  |K>Iitical  pbilosupb^'.  But  mk  it  i«  waroaly  raatixable  except 
kt  tho  prioo  of  the  saurifloe  of  individual  eonscionoos,  it  becomes  aa  ol>- 
stad»  to  religioiu  prograw  and  in  rathor  an  «vil  than  a  Kood.  Perseeu- 
tlon  ha«,  besidm.  great  disadvautaKi:-» ;  it  is  «asy  to  go  too  far  with  it ; 
Ibo  laws  of  violcnea  ruact  on  tho«o  who  Umnand  them, 
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l)uc]gct  for  pagan  worship,  con£»cuteil  the  lands  of  the  temples, 
and  caused  to  be  removed  from  the  hall  where  the  Senate  held 
its  sessions,  the  statue  of  victory  Cpoleniic  between  S.\inmachus 
and  Saint  Ambrose).'  Theodosius,  in  '692,  forbade  both  pubhc  and 
private  worship.  From  this  time  there  was  complete  proscri|v- 
tion:  destruction  of  temples,  exclusion  of  pagans  from  civil  and 
military  ofltces,  deatli,  and  confiscation.  The  most  rigorous 
measures,  however,  were  not  successful  in  annihilating  pagan 
superstitions,  Hml  Prankish  legislation  rcprnducetJ  them.'    ■ 

§  ISG.  Heretics.  —  Under  Constantine  and  his  successors  pun- 
ishment of  hcretiw  wjls  limited  to  canonical  |>enalties  like  excom- 
munication and  banishment.  From  the  time  of  Theodosius  II 
tliere  was  systematic  legislation  against  them,  including:  (a) 
general  lawf  decreeing  the  penalties  of  infamy,  incapacity  to  hold 
public  (iHice.  pecuniary  [Knalties,  confiscation  of  property,  and 
bauislinieiit ;  (6)  sjiedat  lawfi,  and,  in  particular^  those  which 
were  directetl  against  the  Maniehieans  ami  which  tiecreed  punish- 
ment by  burning  us  early  as  Diocletian.'  After  the  invasions 
the.se  laws  were  rarely  enforcei) ;  Arlanism  disapi>eare<l  without 
persecution  and  there  were  dangemus  heresies  only  during  tlie 
1000  s  among  the  Catliars. 

§  1-S7.  th»  InquUttlon.*  —  The  insufficiency  of  urJinary  justice 
against  heresy  led  Llie  |>opes  to  establish  an  cxtraordinar>'  tribunal, 
a  sort  of  i>nurt-mariial.  <^alled  the  Inquisition.  I(  was  espeually 
the  Dominicatts  who  were  eliarged  with  pursuing  heretics  ("  in- 

•  AUoTii,  "U.  q.  hUt.."  189-1;  Bvitvitr,  "La  flu  da  pOffaDigmo."  The 
r<!aiioniDK^  of  Kt.  AmhrnM)  rtM>nll  ihofw  of  modem  radicals  who  demand 
Iho  suppnufuiuR  r>f  Ih«  bndKOt  of  wonhip  and  of  rcstpect  for  liberty  of 
oonMiieDoe.  "('hrislian  prieris."  he  mid,  "do  not  roceivo  a  salary,  why 
should  paean  nrU-i<t.<i  n;cfiv«  any?  Tho  prnwntv  of  the  statUR  at  Vic- 
tory wa<i  an  ofTonso  to  Christian  .sonators.  Bymtnachuii  proteirtMl  ngainat 
the  spoli»tion  of  the  psRnn  eWi-Rv  :  what  one  prince  luu  ipven,  anothor 
ahoiüd  nut   take  away:    it  ia.  aoave  all.  unnehleouR  to  meadlf  with 

(iroperty  wUIm)  to  Iho  paKan  relij^on:    is  it  not  a  mmuuw  for  private 
ortun««?" 

•Cud.  Theod..  16.  10;  Nov.  Thead..  It.  .1.8:  Valent.,2(^:  Cod.  Juat.. 
I.  II;  "hex  Rom.  Wis";  Nov.  ThtwL.  II.  vol.  HI;  "Itwofipt.  Cap. 
Cariom."  742.  740;  •■IndiciUuo  euperstit-,"  "Cap.."  I.  •££i',  "Cap. 
aas.."780:  "Cap.."  794.  «05. 

»■•LbX  Dei."  \h.  a.  0;  Cod.  Thwd.,  10.  T,;  Cod.  Junt.,  \,^\  Nov., 
119.132.144:  ■Wis..'  1.2.2;  "Cup.. '  744.0.  7.  I.  *).  'Couo.,**  704; 
Btaunnnoir.  II.  2;  30.  11;  "RtaM.  dA  ^int  I^iii.i,"  1.  »():  "A.iabim 
do  J«rU8.,"  I.  522:  X.  5.  7,  9.  13;  Ord.  "Cupit-nt««. '  1228  and  1250; 
Corwl.  oT  fredfric  If.  1220. 

*Ch,  Sfolinier,  "L'lnquinition,**  1880;  J.  flaeH,  "L'h^r^sie  nt  le  hraa 
sfculJer  AM  moyco  Ar®."  1*WI  ;  Tanm»  "'Hist,  di«  Iriliunaut  df  riiuiiii«- 
tioii  oil  FnuKf,"  IS93;  Eymeric.  "Direktorium  iiifiui>itoriiim."  l.')78; 
Bernard  Gut,  "Pratica  inqiusitioais,"  ed.  Douais,  IbHH  (composed  aboul 
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quisttio  heretic«'  pravitaris") ;  the  civil  and  rpli^ioiis  aiithontips 
were  reqiim'd  tn  leiul  their  asHistaiue  iiuder  penalty  of  inciimnf[ 
excommiintcation  ami  the  punishment  which  overtonk  abettors 
of  heresy.  The  pmccvliirc  followcci  hy  tlu'se  exceptioiml  trihmials' 
was  arbitrary'  and  secret-  they  jtnieeeiJcd  "  simplieitcr  ct  de 
piano,"  without  a<lvocatcs,  in  *nch  a  way  that  the  jtidgc  was  not 
bniiTid  by  any  form  either  as  to  extension  i»F  time,  or  defense,  f>r 
proof.  .Arrests  were  maiJc  upon  tlie  sliphtest  siis(>iei(m ;  informing 
was  the  duty  of  the  faithful  and  informers  were  reward«!  by 
bounties.  The  accused  was  siibjertcd  tn  detention  while  awaiting 
trial ;  at  the  bcffinning  of  the  examinntion  he  was  requircfl  to  swear 
to  tell  the  truth  even  against  himself.-  In  order  to  extract  con- 
fessions from  him  over\'  artifice  was  regarrled  a.s  jiistifinbic  ami 
ingenuity  exprndeil  itself  in  deWsing  tortures.'  The  worst  cvi- 
denc«  {infamous  persons,  etc.)  was  received  against  him  and  it 
was  the  practice  not  to  communicate  their  names  to  him.  Advo- 
cates could  not  defend  him  without  heing  liable  to  the  same  treat- 
ment themselves  as  abettors  of  heresy.  Condemnations  and 
"  auto-da-ffe  "  *  were  incvitjible  under  such  inhumane  rules, 
to  which  must  be  added  suit.s  and  penalties  against  the  bodies  of 
the  dead.  After  haWng  pronounced  spiritual  penalties  against 
heretics  the  Church  delivered  them  to  the  civil  courts  which  ap- 
plied to  them  the  penalties  of  the  Roman  law,  porticulsrly  fine 
and  banishment.  The  canonical  laws  were  silent  in  regard  to  the 
dcatli  ijenalty  because  the  ecclesiastical  tribunals  had  no  right 
to  inflict  it.  These  latter  tribunals  in  delivering  heretics  to  the 
secular  arm  requested  that  they  be  spared  from  mutilation  Mid 
<leftth :   not  that  they  wished  that  mercy  should  be  shown,  but 


'  IfifiuiRiloriat  propwlurt.'  and  t]i(>  prunvdurc!  of  lh<?  trihuuulH  of  th* 
Inquüiiticin  muxt  not  lio  confuaed.  The  criminBl  prooMurv  of  chv  Church 
courts  was  rmni  the  first  aoC(uatar>',  ural,  und  ptililtrr.  Kullowin^  tli^ 
proeeduTBH  uT  truiiäitiuu,  flvatiK«Uail  tihELn:L>,  syntxltil  prüuvduxu.  aud 
dp/amatioD,  iiiqui.<;itorial  pror^fTaurr  was  rcHorlcd  to  (it,  was  hawd  on 
Inquiry  or  "iiiqiiiiiili«")i  it-  wa«  »wri't,  wrilt-i-n,  »n<l  wiw  tnsf.ituUiii  of 
r^t.  Til«  iiiquijiit«nt  vnipluytnl  an  in*] uisitoriul  pro(.>ti<luiv  wliiuh  was 
anterior  t«  thi^m.  and  they  exa^gcml'Od  its  wvcrity,  X.  3.  3.  1  (1109) 
and  X,  5,  I,  17  niid  24  (12WJ).  Co*iin.>il  of  Ijili-ran,  1215.  "Sojct«." 
"df  ha-rot.,"  20.     Ord.  "Cupicuo-s,"  April.  1228.  An.  5. 

'  /fsnifin,  "Lf  »mionl-  de«  itK-ulpfN  en  droit  canonique,"  1896. 

*  CouciTnioi!  tbi'  «'mplovrut'iit  of  torture  by  thit  i>i'cl«Ki»itt ical  tribunals, 
et.  Tönan.  p.  37U.  ami  ■■FonoiUoin?  tl«-  Guillaunw.*  do  Paris."  Gratian, 
II,  15,  B,  I ;  .5.  5,  4;  23.  5.  4  and  8.  3«.  X,  5,  41,  6;  3.  lt>.  1  ("diiri« 
qiupst louibus "  in  th«  original }.  "Hvxiv,"  3,  24.  3.  OuUS.  Durand, 
*'Sp«'ul.  jud.."  3.  1,  '-do  WTCfus.."  I,  24;  "du  pruw.."  2.  8. 

*  "Auto-da-fa"  act  of  faith,  dt^3iG^[Ult<>d  t)i<^  proetamatioQ  of  th«  sntl- 
ience  atid  the  pious  exhortations  which  aecompanivd  it.  II  was  m»d» 
BynonymouB  with  exwution,  Imjcuuhu,  in  fffwl.  nx^uution  foUowod  it. 
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soUIy  bwauae  they  did  not  wish  to  fnll  undpr  the  threat  of  the 
pn>hihitii>ns  addrpsxed  t«  the  eUT(j:>-  nor  to  take  part  in  the  in- 
fliction of  capital  sentences.  The  Judge  who  would  have  been  so 
simple  as  to  (lomply  literully  with  these  requests  would  have  him- 
self incurred  tlie  penalties  for  abettor*  of  heresy.  Burning  was 
the  penalty  for  the  impenitent  and  for  him  who  had  relai)sed  into 
heresy,  banishment  for  ordinarj'  heretics ;  perpetual  imprisonment 
(lil)eral  conliiieinent,  close  confinement)  for  pen i tenths  ;  the  badge 
of  infamy  (across  on  tlie  clothes) ,  pilgrimages  and  fines,  and  the 
purchase  of  penance  for  less  serious  olTcmlers.  Confiscation  of 
property  was  a  consequence  of  iiuprisutmieni  and  for  all  the 
more  severe  punishments.' 

§  ISS.  The  Protestant«.'  —  At  first  the  measures  prcs(;ril>ed 
during  the  Miildle  Ages  against  lien*tics,  iwrticularly  burning  by 
fire,  were  ap]>Hwi  to  Protestants.  But  the  Chureh  tribunals  wt're 
almost  de]>riveii  r>f  heresy  eases  under  t!ie  pretext  that  since  there 
had  been  a  public  scaiiilal  it  wn.s  the  duty  o(  the  civil  power  to 
inter\'enc.  The  parliamrnts  did  not  show  les»  rigor  than  the 
former  [nquisition.  Kv'en  more,  the  Reformers,  persecuted  in 
France,  became  jierseeutors  themselves  in  those  countries  where 
the  State  sustained  them.  In  1551)  Calvin  burned  Michael 
Servetus  at  Oeneva.  Hut  this  execution  was  the  signal  for  a 
reaction  against  the  policy  of  intolcran«?.  A  I'reneli  refugee, 
Sebastian  Castellion,  wrote  in  favor  of  liberty  of  conscience  which 
Theodore  de  Bf-/e,  like  him  also  a  refugee,  called  a  fliabolical 
«logma.  Thenccfortli  it  had  a  considerable  number  of  partisims, 
among  them,  L'Hospital,  !*a  Xoue,  Pasquier,  and  Bodin. 

With  the  Edict  of  NanteB,  in  ITinS,  it  was  (>elieved  that  a  regime 
of  toleration  was  about  to  be  detiniteiy  establisheil.  It  provide<l, 
1st,  that  Protestjints  could  not  l»e  disturbed  on  account  of  their 
religion  and  they  were  to  be  capable  of  exercising  all  public  func- 
tions; 2d,  they  were  given  the  right  of  worship  in  their  houses, 
but  public  worship  was  permitted  only  in  places  designated  in  the 
Kilict :    thus  the  Protestauta  of  Paris  were  compelled  to  n'orship 

'  Toulotuw  hod  an  iiiquifltlor  until  1706.  The  Spanish  Inquisition, 
an  institution  batli  poliiii'ril  and  nti^ous,  diroctod  af^kinst  Jcwn  and 
Moon,  di(T*<r«d  liut  liltlc  from  (lie  Fn-nch  luquiiiitioD  in  itB  proocduro 
and  the  ptmaltitii  which  it  inflictfd. 

'  BuiMon.  "S^b,  Castollion.  151Ö-63'"  (1S91):  Xfartinu»  Briliua  (p«u- 
donyni  of  Castrllion).  "De  h»-rfti''i>'."  1ÄVI;  Th.  lir  Bize.  "Dv  hivrvtitiis 
a  civili  ma^slrelu  punit-ndi»,"  irtnS  (tr.  into  FVimch  t>v  CMadan,  1660). 
Bf^orc  Ctutellion.  Marsilio  of  Padua  vru.  ptvhapft.  tni<  only  one  who, 
in  tht'  Middle  Age«,  had  been  a  partisan  of  tn«  libertv  of  eonscience.  In 
thf  teoOs,  MUion  (cf.  hi»  "Civil  Poww  in  EccIoBiasiical  Caujiea."'  1657) 
w^nt  tu  for  BA  to  dcmaud  the  MparatJOD  of  Church  and  StAtc. 
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at  Chareuton;  3(1,  the  Protestant  Church  was  given  the  capacity 
to  acquire  property  in  the  same  way  as  tlie  Catliolic  Church 
(under  rtserve  of  aciortisseiDent)  and  could  have  its  own  budget. 
The  Protestants  (ajinpelled  to  pay  the  tithe  to  the  Catholic  priests 
as  the  Melh'xlists  in  ^Vales  to-day  pay  it  to  the  AngHcan  clergy) 
assembled  umler  the  presidency  of  a  royaJ  judge  and  voted  the 
amount  necessary  for  the  expenses  of  worslnp  and  the  salaries  of 
their  ministers.  The  latter  were,  like  Catholic  priests,  exempt 
from  the  pujineni  of  poll  taxes  ami  personal  charges ;  4th,  their 
marriages  were  valid  when  celebrated  by  their  pastors,  and  they 
had  bi>ecial  cemeti-nes  fur  their  dead :  5tb,  law  suits  in  which  a 
Protestant  was  the  principal  party  were  judged  in  the  parliaments 
by  a  tribunal  calle<l  the  "  Edict  Chamber  *'  composed  half  of 
Catliolica  ami  Jialf  of  ProtcKtaiits.'  This  r%iine,  against  whicli 
nettlier  the  Churdi  nor  tlie  Stat«  had  reason  to  complain,  lasted 
less  than  a  century.'  After  Ulclielieu  lia<l  ruined  Üie  Protestant 
party  as  a  j>u!itical  party  the  Catholic  clergy  never  ceased  to 
demand,  in  return  for  the  gifts  and  subsidies  that  it  gave  ttie  king, 
repressive  measures  against  the  reforuiers.  Ix>uis  XIV  was  al- 
ready diapi'sed  by  temperament  to  comply  with  this  demand ;  be 
was  hardly  able  to  understand  how  [wlitical  unity  was  possible 
without  relifiious  unity,  and  he  believed,  as  was  then  the  general 
Udief  in  Kuropc,  that  subjects  ought  to  adopt  liic  rclif:inn  of 
their  prince,  dissenters  being  reganlwl  as  swHtious.  After  a 
.series  of  mrasnrt^  against  the  Huguenots  (in  lü<i2  they  were  pro- 
hibited frnni  lioliliug  their  national  Synml  winch  met  every  three 
years,  and  in  UMli)  the  Chamber  of  the  Kdict  was  aboli.shed)  the 
■diet  of  October  1686  revoked  the  Edict  of  Nantes.  All  Protestant 
ministers  wi-rc  rcquin:*il  to  leave  the  kingdom  within  fifteen  days 
uorler  penalty  of  being  sent  to  the  galleys.  On  the  contrarj",  it 
was  forbidden  to  ordinary  members  to  depart  from  France  under 
the  same  penalty  for  men  and  confiscation  for  women ;  those  who 
expatriated  themselves  were  punish«!  with  civil  death  (as  were  later 
the  "6migr&").     The  public  exercise  of  worship  was  forbidden  to 

'  C/.  Kdint»,  declamtions,  and  trpatip»  following  rclicioiw  warn;  laam- 
bwH,  "TaWe,"  »m  "Cull»-  un)tcs(»nt";  P.  di-.  lirUiy,  "Conförwnoe 
de«  Ädils  de  p«?iflc»lioii,"  UK«:  E.liol.  of  Ntttit^'.s.  Itambert.  XV.  174. 
Tho  edict  fimorancd  ninnty-flvo  Article«  published  and  vprififiH,  ßfty-öx 
«•orot  Artirltti».  and  twenty-flv)*  winmcl  H-cir-t  .\rliclti«,  rftaliiis  ««perially 
tö  plaoM  of  safr'ty  (thcn^  wt-rn  iti  the  lu^iehburhood  of  L.V)  defeaded  plav«e}. 
CoaeamiD^  tho  political  oreAnizntion  of  the  Protf^TAnl  party,  <f.  Anqua, 
"Hist,  den  As»onibl6tw  potitiqum  des  rtformÄif,"  IS-W. 

« The  Tmity  uf  Wwitphalia.  1648,  aocurwd  to  tho  I^testants  of  Alsac« 
an  cxcpptionally  f&vorabk  ailuatlon.  £f.  tbo  wort»  of  llanotaux  and  of 
«  on  "RwhcUuu."     Oachon,  "L'Edit 
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Protcstiuits,  and  they  were  not  even  allüwed  to  assemble  in  private 
houses.  The  reformers  were  exdudetl  from  holtliiiKlJublit-olTife  and 
were  obHged  to  baptize  their  children  anil  brin^  tiiem  up  in  the 
Catholic  faith.  In  spite  of  the  Edict  it  wa^  cbliniated  that  2öü,<XN> 
Protestants  left  I''rance.  Others  were  i-onverlfLJ  Id  Cathulicisni  in 
great  numbers  by  draj^otniades  and  at  the  end  tif  the  reifen  uF 
Louis  Xl\'  the  urdinauee.^  and  deeisiiuis  rei-uj^ni/.ed  as  le^al  irutb 
tliat  there  were  no  lonpT  any  but  Catholics  hi  Fraiiee;  offieially 
the  Protestants  were  rcL-ent  converts.'  The  result  of  this  fiction 
was:  1st,  to  subject  to  the  penalties  pre.scrilied  for  the  nffcnsc  of 
rvlapsing  (death,  aaifiscation)  all  Protestants  who  exorcise«!  their 
eidt;  2d,  to  retuhT  in][»)ssibk-  mnrriajp-  anionir  them  except  by  a 
Catliolic  priest ;  if  he  refusif  I  to  [n-rfonn  the  ceremony,  they  eoulil 
not  marry  and  had  no  civil  status;  their  chihln-n  were  consldercfJ 
ba.HtAn)s  an»!  they  themsrivcs  were  accounted  as  üvinp  in  eoneu- 
binajte.-  On  tlic  eve  of  the  Iti'vohitioii,  the  I'iih'ct  of  NovcdiImt  Ifl, 
I7S7,  in  spite  of  the  opixwition  of  I'nrliament,  reinstated  Pmt*wtanLs 
in  their  civil  rights.  They  wen*  |«'mnttwi  n>  eontruct  marriage» 
before  the  law  oflieer  of  the  ]»Ib(v  or  even  before  a  priest,  but  the 
latter  acted  in  regard  to  them  r)nly  as  a  eivil  officer.  By  that 
means  the  eini  status  l>eeanie  se<-ularixed. 

§  IKD.  Liberty  at  Conscienc«.  —  The  persecution  of  tlie  I'rot- 
estants  was  no  less  rigorous  than  that  of  Catholira.  To  cite 
only  Knglnnd.  all  puhHc  ofHeials  were  cihmpelled  to  .swear  that  they 
recognizeil  no  other  head  of  the  Church  than  the  prince.  Cathi>- 
Hcs  were  excluded  in  that  way  from  holding  public  office :  they 
were  expelle<I,  their  property  was  confiseated,  and  they  were 
prosecuted  for  high  treason  under  tlie  pretext  that  tliey  reeognized 
the  authority  of  the  pope.  I'resbyteriana  and  Independents  were 
hanlly  lietter  treated  (they  were  imprisoned,  pilloried,  and  muti- 
lated, and  many,  like  tJie  I'uritans,  fled  tu  the  Ignite«!  State»). 
Tliis  violence  had  a  result  entirely  contrary  to  what  was  expected. 

'The  Edict  of  1685  was  fompleled  hv  othnr  aots.  Cf.  itambrrt.  Th» 
"oouveaux  convertia'*  were  ext-mptetl  from  proviclinK  lodiriti|r!'  tor 
Miiiliers:  on  Ihf  «inlrary.  they  wrre  enjoined  to  lodße  theBn-atiwl  num- 
ber possible  of  them  at  the  homeü  of  the  lYotestanls ;  in  thia  way  rliP 
dru^DDudi's  art*  t-xplsined.  Saitu-Simon,  "MSmoires."  v.  Ä.  ch,  11; 
"PuriülMe."  p,  'i'l'i.  In  Ihe  funen]  oration  of  T^elellier.  Hoenuet  calls 
Lnuiit  XIV  "nou%'f«u  Tlifiofimw"  for  haviofc  externiinal<>d  the  heretic», 
Afvnin,  "Gsoai  o.  rhist.  admin,  du  LaoRuedoc  pendant  Tint,  de  Dae- 
vfllR.  IflÄÖ-lTlfl'  (1R84) 

'  Beauehfl.  N.R.H..  l.S«2.  G7I  ;  E»mrin,  "Le  Martac«."  11,  20t  Vf. 
dwn-e  uf  the  Council  of  State  of  Sf  pt.  V>.  ICW ;  Dtwlaratron,  Dw.  13.  1888. 
The  UBC  «f  ihe  '"billet"  of  confranon  dales  from  thi.i  time:  the  "noiiVHau 
eonvrrtid"  were  i)ui>pf4<t«  and  gUAranteeü  were  demaiidrd  of  Lheiu.  "CoO> 
»ultatiga  of  I'ortaliR  on  tbc  marriaKe  of  Proleelants."  1770, 
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The  royal  power  was  aliakeii  b>'  it ;  in  France  the  Protestants 
Jurieuaml  AncUlon  appealeil  as  early  a*  lÖSÖ  to  the  States  GeneraJ. 
The  public  conscience  revolted  against  such  persecutions  and  it 
found  expression  in  the  writings  of  the  philosopher*  of  tlie  1700  s  in 
favor  of  toleration.'  In  Holland  and  in  Pennsylvania  the  religious 
sects  were  tolerant  toward  one  another.  Finally,  the  French 
Revolution  proclaimed  liberty  of  worsliip. 

§190,  Th»  Jews.-  —  The  Jews,  scattered  over  the  Roman 
world,  especially  after  tlie  wars  of  Vespasian  and  of  Hadrian» 
lived  in  communities^  with  their  own  niajjistrates  ami  tlieir 
own  national  laws/  Durinj;  the  Later  Empire  a  regime  of  dis- 
favor and  persecution  be^an  ("  abominandi  Jn4ltei."  said  the 
laws) ;  whicli  was  aggravated  after  the  Crusades :  their  own 
courts  were  no  longer  recognized  by  the  State  (but  persistetl  under 
the  name  of  arbitral  tribunals) ;  and  they  were  declared  incapable 
of  holding  public  office,  of  owning  Christian  slaves,  or,  at  least,  of 
endeavoringto  convert  them, and  of  marrying  Christians.^  During 
the  Frankish  pcrio«!  Chlldebert  I  forbade  them  to  show  them- 


>  Voitaire.  "Tn\t6  «ur  la  toWranco."  17ß3.  Trial  of  Calaa,  J7Ö2;  of 
Sirven.  1703.  Ath.  Coaufrel.  "J.  CaJas."  1858.  CJ.  "Gr,  Encyol.,"  see 
"Knianfiitation  dw*  catfioHiiuw." 

»BiBLiodRAPUY:  Vwllrl.  "Hist,  du  dr.  irivil."  p.  AM;  Brurlier,  "\jc\ 
cult*  im^«riaj,'*  p.  263  :  Tit.  Hfinarb.  "Hint,  dm  Israfilitcs,"  1890;  Lotn- 
ing,  "  KirflM'ur.  ';  iirunncr,  "D.R,,"  I:  Ciraud,  "Hist,  (hi  dr.  fr."; 
Mah'fztn,  "Hist,  dc«  Juifs  h  llordcaux,"  1X7.1;  Sniffr.  "\jcn  .hiifa  en 
Ija»»nn-<]ii<',"  IWI  ;  linrdirift.  "H.hisl.."  12.  I:  14.1;  "  K.  de«  6t.  iuives." 
1883  fComtet  VtuaiBsm) :  R.  de  MaulHe.  "l^v  .luifs  Aan»  liw  htats  fr. 
du  Su.inl-SifL'1'."  1K87:  It.  Latare.  '•L'antiafemitisnit',"  1S94;  A.  Lerav- 
Brauhm.  "K.  dc»  Dcux-Mondws,"  1891;  "Gr.  Kaoycl.."  aee  "Juif«''; 
Potiock  and  Mailland.  I,  451. 

'Follouiiig  the  modf^l  of  Greek  citips  with  the  cldcrä  ("e£roiisi&") 
and  lhi.<  t-SfcItil  rnaRiilralwi.  They  «njoved  wrtain  priviI<>B*'s,  »Ufh  as 
ext;iuplioD  frum  luililuxy  mtvic-i.'  or  frum  tliu  rum. 

•  Soun'**»  of  Jowiith  Inw:  1st,  tlm  Pfiitfttouch :  2d.  tho  "Misdhna" 
(R<^p«!tilitin,  2<I  law),  n  colk-ctiun  of  th«  work»  of  i\w  doftoni  of  PaleatiBe, 
<»mpoet^  hy  Rabbi  Judu  at  llii<  vud  of  iIr'  KK)^;  Lli»  "ToKcrfta,"  a  vul- 
leotion  of  tho  sain»  kind  oomnli'tinjf  tlio  "Miwhn«"  ;  :W.  the  "  firifmitra" 
(oomplemeni  or  tradition),  waicl)  add»  to  ih\>  "  Mischiia  "  subtk'  t-ominuu- 
taries:  (o)  iBSU«!  at  Jerusalem  ai  the  end  of  the  2tK)s;  (h)  at  Babylon 
at  thet-nd  of  the  'lÜU  a.  'Tha  "Misi-Iina"  and  t)»-  Onemant  tog<>l  Imt /orm 
till"  Talmud.  Thu  Talmud  of  Babylou  was  "iIih  Code,  or  rathur  the 
Digort,  of  nu'dioval  Judaism";  4th,  in  iho  lUtXI»,  the  Commentary  of 
Kaaobi,  inM-parulik'  from  the  text;  5lh.  Talniudif  codes,  KVstttniatic 
■bridirmelUB  from  the  Talmud  (for  <'XBnii)lr,  that  of  Maimonirfe,  111M»ö) 
I  ho  Codi>of  Qiiaro,  l.'>fi7.  in  theonc  whir-h  f>rc*  ailed.  Talmud  of  .feniKaicm, 
Frt-nt-h  (raiidatioii  by  Habhinovnex.  \Hrs-\f<i<->.  and  bv  Srhuab.  IS71-1888 ; 
th(?  Talmud  of  Babylon.  GtTman  tranidation  by  Wünuchf..  1«8(>-1S8Ä. 
Rabbinical  Code,  traniJatißD  Havtayra,  acd  CkarUnilU,  l8tiH-lSt>i).  Ua- 
reslr,  "  Etude«,"  p.  18. 

*Cod.  Tbeod..  16.  18:  Cod.  Junt.  T.  fl:  Nov..  4fi,  146;  "L.  Wis.." 
32.2;  "Burg.."  15;  "Cap.."  I,  5,  152;  Edict  of  Clotair,  ÖI4,  c.  10; 
"Cap,."  8I».  845;  X.  5,  6;  Jot^phe,  "Ant.  jud.."  19.  5,  3. 
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selves  iu  public  between  Holy  Thursday  and  Easter.  They  were 
already  requirefl. as  in  tlie  Middle  Ages,  to  live  in  their  own  sj>ecial 
quarter  (ghetto) ;  in  tlie  1200  s  the  oblisjiitiün  was  imposed  upon 
tliem  of  wearing  a  strip  of  safTron-culored  dotli  on  the  brea:«t  and 
back  in  such  a  way  that  they  could  be  recugnizeil  as  bi^utä  at 
sight.'  Their  testimony  was  not  received  in  the  courts  against 
Christians,  but  only  when  they  themselves  were  partic»  and  tlien 
tliey  took  an  oath  "  more  ju<laico."  The  popular  prejudice 
against  "  deicide '*  people  caused  them  to  be  accused  of  atro- 
cious crimes  <sucfa  as  the  crucifixion  of  infants)  hke  those  which 
the  pagan»  imputed  to  tlie  early  Christiaiw.  From  time  to  time 
the  populat'e  rose  against  them  and  destroyed  their  synagogues. 
The  State  was  sometimes  a  party  to  these  acts  or  forestalled  them : 
1st,  by  compelling  tlie  Jews  to  be  baptize^l  {e.g.  Chilperic  and  Dag- 
obert) ;  2d,  by  confiscating  their  property  (as  did  Philip  the  Fair 
in  1306) ;  3d,  by  expelling  them  (Louis  II  in  Italy.  $55;  Philip 
Augustus  in  1182.  Saint  Lxtuisin  1250.  and  Philip  the  Fair  in  1306), 
as  was  done  in  a  definitive  manner  by  Charles  VT  in  1394.  From 
this  time  Jewries  were  merely  tolerated  in  France.  During 
the  periodfl  which  iiitcn-ened  between  persecutions  the  principle 
was  that  the  Jews  should  be  cKiscly  assimilated  to  tlie  serfs  C"  Judfci 
sunt  servi  prineipium  ser\'itute  civile,"  as  .Saint  Thomas  said).* 
The  seigniors  of  the  lung  and.  in  the  end,  the  king  alone,  had  them 
under  their  protection ;  they  profiteil  from  this  by  exploiting 
them  and  exacting  arbitrarj'  dues  from  tliem  ('*  census  Judteonun," 
corporeal  tolls  in  Alsace),  to  such  an  extent  tliat  if  a  Jew  was 
convcrtetl  to  Christianity  his  property  was  confiscatetl  on  account 
of  the  resulting  injury*  to  the  king  who  lost  thereby  an  important 
source  of  revenue  (abolished  1393).  It  was IjccausetheJew  could  be 
taxed  that  Christian  s(.)ciety  ilid  not  eliminate  him  entirely,  and  also 
because  he  was  an  indisix'nsable  economic  agent  as  a  money  lender, 
a  business  prohibited  to  Christians.  Jews  were  usurers,  which 
means  lenders  for  interest,  not  by  vocation,  but  by  necessity, 
because  other  career»  were  closed  to  them.'  Tlicy  were  prohibited 
from  acquiring  real  estate  ami  tlie  isolation  for  which  they  are 


■  U.  RebtTt,  "  Ve*  ngnm  d'iafamie  au  moyen  I«**."  I^SRO ;  D.  VaitstU. 
n.  485:  Üeauinanoir.  18.  8;  30.  03;  "OUm."  "pM*.";  Giraud.  11,  pp. 
1(1,  2«,  67.  12rt.  244,  pW. 

*  [n  Muron^,  rrrtaio  Jt>wa  aj-f  tolerated,  and  allowed  a.  »pm&l  quart4.<r 
with  their  wealth  wliicli  liicy  finiQ  from  u«urj';  others,  outside  ine  Jaw, 
are  oMig^  to  put  thpm.iolvcs  »nth  their  property  under  the  ovnenhtp 
of  a  iiia«t«r. 

'  Tbe  "Songo  du  Vtsretr"  nrproacbed  the  J<?ws  for  redudne  tho  Chris- 
tians to  miaory.    In  tho  «outh  lac  condition  of  the  Jews  waa  eoDoeptionally 
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rfproaclied  was  HkewiA*  Irnijosed  upon  them.  The  idea  of  the 
«mancipation  of  tb«  Jewi  made  progress  with  difficulty  in  the 
1700  s  {MeiidcUw)hn).  Louis  XVI  exempted,  it  is  true,  the  Jews 
of  Alsace  from  the  peraoiial  tax,  in  1784,  but  at  the  same  time,  he 
allow«!  them  to  marry  only  with  his  consent  (Prussia  and  Austria). 
The  Revolution  gave  them  the  same  rights  as  other  citizens 
<Sept.  28,  1791).' 


Topic  7.  Relvtions  of  Cüurch  axd  State* 

§  191.  The  Priesthood  and  th«  Empire.  —  Unlike  the  national 
Churches  of  antiquity,  which  were  organs  of  the  Stute,  the  Chris- 
tian Church  wn.s  born  independent  and  interniLtional.  But 
after  it  had  traversed  the  period  of  persecutions  it  formed  with 
the  State  an  alliance  wliich  soon  became  burdensome.  The 
Kmperors,  "external  bisliops  "  to  it,'  did  not  remain  strangers 
(in  the  Kast)  to  questions  of  faith.  In  the  West,  the  downfall 
of  the  Empire  gave  tlie  Itoman  Churdi  more  liberty.  Tlie  Poi»e 
Gvlasius  was  able  to  write  to  Aiuutasius  in  49-i:  "  in  »plritual 
matters  ever>'budy,  even  kinjpi,  ought  to  submit  to  the  priests, 
and,  in  particular,  to  the  Church  of  Home.''  The  Barbarian 
kings,  and  eäpccially  the  Carolingian  Emperors,  put  themselves  at 
the  service  of  the  Clmrcli,'  of  which  they  declared  themselves  the 
protectors;  they  pmscrilied  pafian  practices  and  caused  religious 
precepts  to  be  respected,  such,  for  example,  us  those  relating  to  the 
observation  of  the  Sabbath,  and  overwhelm«!  tlie  clergy  with 
privileges  and  riches.  But  in  return  the  king  appointed  the  hisliops 
and  abbots,  paid  them  as  though  tliey  were  public  officials  and 
did  nut  pcnnit  the  councils  of  the  Church  to  meet  without  his 

favorable ;  at  Narbonne,  the  Jewish  Mitnmunity  bod  a  king ;  elsewhere 
there  were  to  be  found  »»lonieH  of  Jews  with  e1eot«d  codbuIb.  There 
they  were  allowed  to  hold  puliiio  ofiiL-e. 

'  The  Jews  of  .Msoc«,  however,  occupied  a  special  situation  hy  virtue  of 
the  troatioa  of  Wentphalia.  ItWH.  Ord.  17S4,  Immherl,  Ti ,  440  and 
"Table."  see  "Juifs*  ;  ßuuo/,  "IWiJ.."  see  "JuifH";  .Vira6«m,  "Sur  la 
r^f.  poUt.  dea  Juifs,"  178(  ;  Ahbt  GreaoTu,  "M^^m.  sur  I'tmancip.  dc« 
Juifs."  1787.  Dee-,  Sept.  28.  1789;  April  16.  1790;  Jan.  28,  1790. 
Dee.,  May  Sfl.  180«:  Mareh  17.  ISrtS. 

»  //in*r/iiu«,  "Staat  uud  Kirche"  Lq  the  "Handb.  d.  oeflentl.  Rechte" 
of  Marquardseii.  1H87.  vol.  I;  ViolUt,  "Inst.."  II.  267  (biblioR.,  p.  4145; 
Gaaqwt,  "  [.'atithnrit^  imp.  en  mat-  rel.  h  Bynam-e,"  18813;  Sercaia. 
"L'Eglisetrt  VV.uM  *.  Iw  rois  franc»,"  ISOO;  Lnhoulayv,  "K.  do  Lf-^.,'* 
1845:  DwN,  th«.>«i».  :»1. 

•  ßiwfftiii».  "Const.."  4.  24.  Valentinian  and  Marcian  aunulled  all 
eivil  law  whieh  was  contrary  to  the  «aaoos.  X.  2,  26,  20.  CJ.  Cod. 
Tbeod..  4.  14.   I ;  CchI.  JubI..  7.  39.  3. 

'  Under  the  Merovingians  ttic  Fninkiah  Church  Tww  nearly  indeptndeat 
of  th©  popo.     It  governed  it&elf  as  a  general  rule.     ("/.  VtMrl,  I,  340. 
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authorization.  Tho  appointment  of  prelates  led  to  the  quarrtl 
owr  Inv«stitDF«B  (1075  1122)  between  Gregory  VII  and  Henry  IV. 
To  ever>'  bishopric  and  abbey  were  attached  fiefs,  and  regalian 
rii^hts  ("  regalia  ")  ariän^f  from  royal  concessions.  The  prince 
chose  his  vassal  and  invested  him  by  deliverinj;  into  his  hands  the 
cross  and  the  rinR,  which  were  the  emblems  ol  spiritual  power.* 
The  Church  saw  in  this  practice  simony  and  traffic  in  holy  thin)^. 
By  the  Concordat  of  Worms,  in  1122,  the  Emperor  renounced 
tlie  right  of  appointing  high  ecclesiastical  dignitaries,  of  investing 
with  the  cross  and  ring,  but  he  retained  the  right  of  conferring 
the  rt^Iia  by  means  of  the  scepter  and  standard  as  for  laymen.' 
In  France  the  quarrel  was  less  lively,  but  the  same  principles  were 
applied ;  the  king  could  demand  from  the  bishops  only  the  oath 
of  fidelity  and  not  homage* 

§  192.  Theocratic  Syat«mi.  —  The  supremacy  of  the  Church 
over  the  State  was  maintained  during  the  Middle  Ages  by  the  most 
fx'lebrated  popes,  Gregory  VII,  Innocent  III,  and  Boniface  VIII. 
This  8upremac\'  resulted,  it  was  said,  from  the  Christian  doctrine 
of  the  superiority  of  the  soul  over  the  body,  of  the  eitj"  of  God 
over  the  earthly  city,  and  consequently  of  the  Church,  which 
represented  the  former,  over  the  State,  which  existed  only  for  it. 
In  order  that  the  plan  desired  by  God  might  be  realized,  it  was 
necessary  that  the  temporal  power  shouh)  hv  subject  to  the 
spiritual  power. 

1st,  Th«  Th«oi7  of  Direct  Power.  —  The  pope,  the  vicar  of  God 
on  earth,  had  the  same  power  as  God  himself.  Ttie  texts  of  the 
Holy  Scriptures  gave  St.  Peter  tlie  plenitude  of  authority  without 
distinguishing  between  the  spiritual  and  the  temporal ;  *  tht 

1  "The  rinji  was  tbe  symbol  of  llio  mysLie  marriacc  of  thv  bisbop  to 
his  ofaurab,  aiut  the  cross  mpresented  Iho  pastor's  prook."  M.O.K.. 
8.8.,  6^  374 ;  14,  209 ;  2,  770,  o.  U.  (Remission  of  tbo  "  liiu-ulus  [wniifi- 
oalis"  m  the  Tear  V-Wi.) 

*  P.  Fottrnifr.  "Yvea  de  Cbartrw."  18Ö7.  The  Oolden  Bui!  of  Eer«. 
1213. 

■  VioUtt.  It,  343.  4  (Councils  of  1078, 1102. 1110.  oto.).  and  :j44.  3  and  4. 

*  Otber  tpxtual  arEumenta:  Levi  preocdod  Juda.  Bamiicl  detmsorl  Saul. 
inr«ii!t<>  and  (;oId  were  offered  to  Jmum  Christ  by  tho  mnai.  \iu  di^tciplwi 
prewDted  him  «nth  two  srwords :  "Whatsoever  yo  ehul  bind  on  cartb 
shall  be  bound  in  hpavitn  :  and  whatAnevi^r  yo  Kbitl!  Inoso  on  eartli  shfttl 
be  loosed  io  hBiiven."  Hnint  Paul  Kitys :  "If  ^ii  jtidife  the  spirit  why 
should  you  not  judge  the  world  ?  "  The  adversanes  of  ihtt  papacy  nnlriotoa 
tbeae  argument«  to  spiritual  matters,  D^civt.  of  Ctraiian.  romment  !■* 
part  D.  10.  X.  !.  2;  2.  1,  13.  Tim  word  "Iwn.-fiduo)."  in  a  letter  of 
Pope  Hadrian  IV  to  Frederic  I,  excited  lively  protests  (1157-1  IfiS);  the 
pope  p^ve  the  sppearanoe  of  asyin^  that  the  ompirr  wss  a  flef  Ot  Iho 
Holy  bee.  The  pope  bad  to  withdraw  LIih  t-xpreMtun.  i^-l  iia  obeerve 
that :  "the  pope  woo  roffarda  kin^  aa  bi»  vaiiiials  i?  not  always  mn  of 
his  life  in  Rome."     J.  Bryce,  "Tbf  Holy  Roman  Empire." 
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texts  were  corifiriiKHi  by  tlu-  false  decretals,  and  partitularl.v  by 
the  doiiatiün  of  Cojistftntine;  it  was  by  virtue  of  this  that  the 
popes  were  able  to  transfer  the  Empire  of  tlie  Greeks  to  the  Ger- 
mans, to  ilepeise  the  Iikst  Merovitigiuii,  and  to  anoint  all  kings. 

2d,  Theory  of  Indirect  Power.  ■ —  The  priiiees  were  subject  to 
the  Chnrch  "  ratione  jjcceati  "  :  (a)  In  resiMKrt  1«  their  private 
conduct  like  ordinary  menilK-rs  of  the  Chtireh  ;  {b}  by  reason  of  the 
office  whieii  they  had  received  from  God  ;  the  ClMireh,  res|X)tisible 
to  God  for  all  their  acts,  hafi  the  right  and  the  duty  to  chastise 
them  if  they  did  not  reign  aeeordinp  tn  tlie  teachings  of  rhristiaiutj'', 
even  to  exeommunieatc  them  (Nicholas  1  and  Uithair,)'  and  ci>nsc- 
quently  to  depose  them,  if  necessary.  As  the  question  of  sin 
was  raised  apropos  of  every  political  act,  the  Church  and  the 
papac>'  came  to  take  a  hand  in  the  interna!  politias  of  every 
State  and  the  Holy  See  found  itself  the  arbiter  of  the  Christian 
worhl;  the  State  was  in  the  service  of  the  Church. 

§  193.  XmpflilaUsts.  Galilean«. — The  defenders  of  the  secular 
power  did  not  contend  that  the  State  could  not  be  inspired  witli  re- 
ligious doirtrines ;  but  they  desire*l  that  this  should  be  of  its  own  ac- 
cord and  in  so  far  as  was  judged  opjiortune ;  tlie  passive  obedience 
which  the  Church  insisted  upon  was  repugnant  to  them.  Tliey 
invoke<l  important  passages  from  the  .Scriptures  in  supimrl  of 
their  <H»ntentions :  1st,  those  of  tlie  Gospel  whcrt^  Jesus  said: 
"  My  kingdom  is  not  of  this  world,"  and  better  still :  "  Render  to 
Ciesar  the  things  that  arc  (^lesar's  and  to  God  tJie  things  that  are 
God's,"  from  which  followed  thedistinction  between  the  two  powers, 
or  as  was  said  in  the  Middle  Ages,  the  two  swords,  in  allusion  tu 
those  offered  to  Jesus  Christ;  2d.  the  words  of  St.  I'aul.  "  the 
powers  that  be  are  ordained  of  God,"  *  and  therefore  the  clergy 
and  laity  must  be  subject  to  the  powers;  the  prince  did  not  hold 
an>'thing  from  the  Church  but  from  God  alone.  It  is  true  that 
one  reads  in  the  Acts  of  the  Apostles :  "  it  is  better  to  obey  Gtxl 
than  man,"  but  this  is  not  to  be  understood  as  giving  subjects 
the  right  to  resist  the  prince  with  armed  force ;  Christians  resist 
only  b^'  prayers  and,  if  necessary,  suffer  martyrdom.    According 


'  Lothoir.  kiniT  of  Lorraine,  nephew  of  Charles  the  Bold,  had  married 
Tell t hern :  hi'  tiirnni  hfr  o«l.  in  S.W,  m-i-imnc  li^r  »>f  variiiui^  t-rimwü. 
Tttuther^  jUKtiflftl  InTHcIf  by  the  ordoal  o^  boiling  water  tu  whJrh  »ho 
subniitt«d  tbrouch  a  chamnian.  Nevertheless  thnv  eouooiU  Bniiulled 
her  marria««»  and  pfrmitipn  I/Othatr  to  marT>'  WaJdmdo,  a.  roUiivc  of 
the  arciihiiibnp  of  ("olot^ne  and  of  Treves.  Nicola.«  I  repealed  the  aota 
of  the  flouncila  and  forced  Lothair  to  take  buck  TuutWrg  as  hix  wiTu. 

*John.  xvnt,  36;  Matt.,  xxü.  21;  Luke,  xxii,  38;  Paul,  Roniaiu, 
xiii,  I. 
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to  thv  pure  Christian  doctrine  ba<I  kings  were  given  to  the 
people  by  an  angry  GixJ  in  order  to  punish  them  for  their  sins. 
With  tliese  theological  argumenta  tJie  Ghibellines  coupled  the 
idea  of  the  perpetuity  of  the  Homan  Empire  and  that  of  the  uni- 
versal monarchy ;  ancient  tradition  was  combined  with  divine 
right  in  order  to  sliipwreck  the  attempts  at  tJieocracy  of  the  great 
popes  of  tlie  Middle  Ages.  The  <^'hurdi.  conquered,  surre iKlere<l 
sloffiy  the  ground  nliich  it  had  occupied  in  order  to  retire  gradu- 
ally to  the  domain  of  spiritual  matters.  The  bail  use  wliicli  the 
clerg>'  made  uf  its  wealth  during  tlie  Middle  Ages  contributed 
not  a  little  to  the  enfeeblemenl  of  its  moral  autliorily ;  as  to  the 
papacy,  its  cosmopolitan  character  was  too  much  opposed  to 
the  feudal  :s>'3tem  and  the  national  tendencies  to  obtain  Uie  polit- 
ical sovereignty  of  Europe. 

§  194.  St,  ThomM  ftod  the  Theologians  aftvr  the  ISOOi. — 
The  saying  of  St.  Paul ;  "  omnia  |K>icsta.i  u  De<i  "  niH>'  be  under- 
stood iu  different  ways :  1st,  The  theory  of  Dlrin«  Right.  Ac- 
cording to  this  theor>',  God  crcateil  a  special  form  of  government, 
for  example,  a  lieretlitarv  mnnanhy  in  France  and  an  elective 
empire  in  Germany ;  this  authority,  established  and  o^antxe«! 
directly  by  God,  was  the  divine  right ;  God  commande<l  all  to  obey 
it;  2d.  The  principle  of  authority  alone  was  the  divine  right.  God 
created  man  a  social  being  and  made  authority  u  necessity  in  human 
society,  but  he  did  not  establish  any  special  [wlitical  organization, 
hence  no  form  of  government  exists  by  divine  right ;  it  belongs  t»> 
men  to  organize  the  State  aecortling  to  the  nee^ts  of  the  time  aud 
place.  Tlii.i  interpretation,  which  prevaile<I  in  the  school  follow- 
ing St.  Thomas,  o|H'ne'l  the  wa>-  to  political  »peciilations  of  every 
kind.  In  this  way  the  political  problem  became  secularized. 
The  theologians  were  able  to  bring  to  the  examination  of  the  prob- 
lem the  same  liberal  spirit  a.s  the  learned  scholars  of  our  day. 
Moreover,  they  were  not  confined  to  any  partiailar  rfegjme; 
universal  monarchy,  national  States,  absolute  or  limited  moo- 
archies,  ari-^tocracies.  democracies,  popular  sovereignties,  and  the 
social  contract  theor}".  all  had  partisans  among  them.' 

g  195.  The  Hotr  Se«  and  the  rrankish  Hoyaltr.  —  To  St. 
Louis,  who  exhibited  in  his  reUtii>n5  with  the  IIi>ly  See  a  remark- 
able firmness,  was  attributed  an  act,  the  Pragmatic  Sanction  of 
1S68,  by  which  he  affirmed  the  independence  of  the  Church  of 
France  in  the  matter  of  appointments  to  ecclesiastical  benefits 


*  Cf.  ChtnoH,  "Tliforie  ealbolique  do  la  Boa%'<>rainpt^  nationale,"  1808. 
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and  forbade  tin*  Itomiiii  Curia  from  levying  taxes  on  the  clmrches 
of  Fraiiee  williout  llie  consent  uf  tlie  king.  But  tlie  autlienlidty 
of  this  Act  is  very  doubtful.'  yhortly  afterwards  occurred  the 
controversy  between  Boniface  Vm  and  Philip  the  Pair.  The 
pupe  ])rntc^ted  ajiüinsl  tliu  iJixes  which  the  king  levieii  on  the 
clergy  anil  claiiiicii  for  the  Church  the  right  to  judge  kings  ("  ra- 
tionc  ijeccuti  ").'■'  The  arrest  of  the  i30j>e  at  Anagni  and  his  death 
(13Ü3)  ttTuiinatecl  ihc  thspute  In  favor  of  the  king  of  France. 
In  the  14()ü  s,  folluwing  the  great  Councils  of  Constance  and  Basel 
in  1414  anil  1431,  appeared  the  Prairmatio  Sanction  of  Bourgei 
(July  7,  14liS},  in  which  Chark-s  VII  proniiilguicti  the  rcfonn  de- 
crees adopted  by  those  Councils:  supremacy  of  the  general  coun- 
cils over  the  popes  and  the  regidur  meetings,  the  sup]>ression  of  the 
privileges  attributed  to  tlic  Hiily  Sec  in  the  ctdlation  of  ccclesias- 
licjil  benefices  (reservations  and  expectancies),  prohibition  of  the 
papacy  from  collecting  fees  like  the  annats,  or  thrise  for  the  bull 
of  ctJufirnmtinn  uf  ecclesiastical  digiiiiies,  the  prohibition  of  ap- 
peals "  omisso  medio"  Ui  the  Komaii  Curia.  The  papacy  left 
no  stone  unturned  to  prevent  the  application  of  tliis  liU-ral  char- 
ter, which  attacked  at  the  same  time  the  si)iritual  power  and  the 
temporal  rights  of  the  pi)pe.  After  long  negotiations  a  treaty  was 
cuneludcd.  tlie  Concordat  of  Bolofrna.  on  the  18tli  of  August,  lAIG, 
between  Leo  X  and  Francis  I.*  By  the  terms  of  this  agreement  the 
right  of  ap|M)intment  to  the  principal  benefices,  bishopries,  abbeys. 


'  B«QOUtii>  appeel  to  it  woukl  not  Iiavu  been  D(>eli)Ct4>d  at  the  tim« 
ot  the  eontcAt  Wtwwin  Philip  and  Bonifaov  VIII,  wli<*n>aR  thorewnti  no 
roMurt  tu  it  l)t>font  lhi>  time  ot  OliHrlr!«  VU.  Al  this  tiiiiF)  it  M-rvf^d  to 
OVC7VOU10  tlu>  rtfUBtanvi'  which  the  Pritffmatie  Haoctioa  of  BoureeK  eo- 
oounlcrccl.  It  i«  tqlent  eonwrniiie  th*>  nvaha  whirh  gtkve  rise  to  bo  many 
diRic'tiltiofl  in  th»  \2iM) ».  Thi>  oriKinaJ  was  nnv(>r  found  though  thf-n>  ar« 
fifteenth  century  roanu^eriptM of  ic.  Text  in  Itamhtrt,  i'iotltl,  "La  lYaKOi. 
Sanotion  dc  Saint  Ixjui^,"  1^70. 

'The  bull  •■Chricis  lainos."  I29*i,  forbade  Ih«  le^-jnng  of  taxes  on  the 
clwgy.  The  bull  "Ausrulta  tili."  1301,  deelared  that  the  king  of  l-Yance 
was  subject  to  the  sovereign  iKintiiT  »nd  thai  a  counoil  would  btt  called 
toftother  to  deal  »-ith  the  reformation  of  the  kiagdom  of  Fmnoe.  The 
little  bull,  "Seire  I«  volutnus,"  which  is  a  counterfeit  of  it,  reads;  "Know 
thou  thut  ihou  art  sulijeot  to  the  lemiioral  tm  to  the  Buiritual."  The 
8lat«»-Oeneral  of  l.'KKi  aftirmed  that  the  king  ia  reüponsible  only  to  Ood 
for  the  exercise  of  his  temporal  power.  Tue  bull  "Unam  Saaclam," 
Nov.  13.  1302.  decilareil  ihat  ihere  are  two  awnrds,  and  the  temooral 
mujst  be  emptoved  by  the  kings  on  (he  order  of  th«>  pontiff«,  "it.  q. 
biet.."  1S7U.  2Ü,'91.  cy.  the  dispute  ot  Louia  XII  and  Julius  U,  10111-13. 
VioUft.  II.  2X3. 

»iaatitbcrl.  XII,  1.  75;  Boularic,  "Explio.  du  Cone.,"  1747.  Con- 
oeming  the  other  concordats,  e/.  "Or,  Encyol.."  see  "Conoordat"  ;  Brück, 
"CoU.  de  Conmrdalfi":  Nuani,  " Oonventione»  int.  8.  Sedern."  1870. 
Germany:  ooncordal  of  the  prince»,  1447;  of  Vienna,  1448,  Italy: 
law  of  the  guaranties.  May  13.  1871. 
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unit  priories  was  given  to  the  kitif;  and  the  pope;  tbe  king  chose 
the  iiiciuobetit  from  among  those  who  fulfilled  the  eonditiutiä  of 
teaming  and  age  (twenty -»even  years  and  tlie  degree  of  h^vntiate  or 
doctor  of  theology  or  of  law]  and  the  pope  eonfimied  the  apiioint- 
iiient  by  means  of  a  bull.  U  was  thus  that  the  transition  was 
accomplished  from  tJie  rif^ime  of  Free  election  by  equals  to  that 
of  the  royal  gooil  pleasure,  that  is,  to  the  regime  of  favor.  The 
higher  dignities  of  tlie  Church  came  to  be  more  and  more  the 
monopoly  of  the  nobility.  Tlie  papacj-  abandoned  its  privileges 
in  respect  to  the  granting  of  benefices  (reser\-ations,  expectancies, 
and  apostolic  mandates),  and  appeals  direct  to  the  Roman  Curia 
remained  abolished  in  principle.  But  there  was  no  longer  any 
question  of  general  councils,  and,  as  the  Concordat  said  nothing 
of  annats,  the  papacy  continued  to  collect  them  but  with  more 
moderation  as  to  the  amount.  The  Parliament,  the  I'nivepsity, 
aD<]  the  Trench  clei^v  itself  protested  against  this  rupture  of 
Gallic  traditions. 

The  Germanic  Concordat  of  1448,  admitting  the  right  of  elec- 
tion by  the  chapters  and  monasteries,  was  applicable  in  Atsace, 
at  MetZf  BesAn<;;on,  and  Cambray  {except  for  the  catJiedrals). 
In  Brittany  ("pays  d'obedience  ")  the  jwpe  appointed  to  bene- 
fices eight  months  out  of  twelve,  since  no  concordat  luui  been 
concluded  for  this  proWnce  and  some  others. 

The  ultramontane  tendencies  prevailed  stUl  more  in  the  Council 
of  Trent  (1545-0.3),  whose  decrees  were  not  received  and  published 
in  France,  except  in  so  far  as  they  related  to  matters  of  faith. 
The  publication  of  the  LlbertiM  of  the  OaUIcan  Church  '  in  83 
Articles  (1504)  by  Pierre  Pithou  was  in  the  nature  <)f  ii  response 
to  ultramontanism,  these  "  liberties."  it  is  said,  were  derived 
from  two  fundamental  maxims:  1st,  our  kings  are  independent 
of  the  pope  as  regards  temporal  powers,  therefore  the  pope  cannot 
levy  taxes  in  France;  the  subjects  of  the  king  cannot  be  relieved 
from  the  oath  of  fealty ;  the  officers  nf  the  king  cannot  be  excom- 
municated on  account  of  their  official  acts;  the  pope  cannot  un- 
derstand the  rights  of  the  crown,  he  cannot  exerdsc  criminal 

'  Ed.  Duptn,  1844  ('■Manuel  du  dr.  puhl.  pocWuiftsi.  tr."):  I'.  Duyuy, 
"PrAUVOi  dos  Lib.  de  I'Kgl.  g.."  Itht'J  (odilioii  ITI.'i.  1731);  Itouehtl, 
"Dwr-  E«cl.  K^io."  1609:  P.  d.  Maren.  "De  «tncordia  sact-iyj.  v\  imp.." 
I&41:  Pleury,  "Disc.  s.  Im  lib.  do  I'Gicl.  gall." :  J.  de  ^f autre.  ''De 
I'KgliM)  enll.."  1821 :  t'ieal.  "Hist.  d.  ft»U  g^ii.,"  Ill,  355.  DedAmtiao 
of  tlio  Third  Estate  to  the  Stat*-«  Genera]  uf  1014;  c/.  Mariant.  "De 
n«o,**  1509  (tyraniiicidr)  and  Beltarmin.  "Dc  put.  3.  ponu."  1610. 
The  Sorbonne  and  tho  Parliament  condemned  the  book  of  the  Jesuit 
Sautarvl  on  thppowerof  ike  pop«,  1625.  Tardif," PrivÜ.  afx.  jMt  le  S%iat 
Si*(te."  18-''«>- 
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jurisdiction ;  and  the  bulls  of  the  pope  cannot  be  cxccutwl  in 
France  without  autliorization  from  the  secular  aiitluirity ; '  2d, 
tlie  power  uf  tlie  pope  was  limited  by  the  Holy  canons;  he  was 
a  sort  of  mouartb,  we  may  say,  Umited  by  the  terms  of  a  cFinrter. 
Thus  the  Church  of  France  did  not  admit  indiscriminately  all  the 
decretals ; '  the  kings  had  the  right  to  convoke  the  church  councils 
in  their  States  and  to  make  regulations  concerning  matters  of 
ecclesiastical  discipline. 

[Cichelieu  and  Louis  XIV  Hid  not  deviate  from  the  traditional 
pijlicy  toward  the  papacy.  I'nder  Ixmis  XIV  the  afl&ir  of  the 
rflgalla  gave  ri.se  to  a  very  serious  conflict. 

Tlie  king  wished  to  e.xtend  the  right  of  '*  rcpalia  "  tn  all  the 
bishoprics,  but  the  bishops  oF  Alet  and  ramiers.  Pavilion  and 
Coulet,  protested.  CondemntMl  by  tlieir  metropolitan,  the  arch- 
bishop of  Toulouse,  they  appealed  to  the  pope,  who  sustained 
them  and  launched  against  the  king  briefs  which  the  Parliament 
condemned  as  libelous.  An  assembly  of  the  French  clerg>',  in 
which  Bossuet played  theprincipal  part,  voted  the  eelebrated  Decla- 
ration of  1682 :  1st.  the  po|>es  had  no  autliority  over  princes  in  tem- 
poral ail'airs ;  2i\,  the  apostolic  power  was  limited  by  the  supremacy 
of  tlie  gt-nerul  wuncils;  ^id,  tlie  pope  must  respei-t  the  customs  of 
the  Galilean  Church ;  4lh,  in  matters  of  dogma  the  decisions  of 
the  jMjpe  were  irrevocable  only  with  the  consent  of  the  Church 
universal.  The  teaching  of  these  four  maxims  was  made  obliga- 
turj-  upon  the  faculties  of  theulog.v  and  did  not  cease  to  be  required 
until  1789.*  In  the  1700  s,  the  quarrel  between  Gallicanism  and 
ultramontanism  rcappearetl  in  the  form  of  interminable  discus- 
sions on  the  subject  of  the  bull  "Unigcnitus  "  in  I71l{,*  prosecu- 
tiutis  against  the  Jaiisenist<^,  and  the  suppression  uf  tlie  order  c^ 
Jesuits  (1704).^ 

§  190.  C&tboUclam.  tha  State  Rellflon  fuuiifl  itself  subjected 
to  a  regime  of  privileges  anil  r^erviludes,  to  hononiry  privileges 

>  Or  "  Placet."  a  rigbt  which  t^xistod  in  most  of  the  St-ntcs.  but  whir-h 
did  not  appe<nr  as  a  i^eneraJ  niBasiire  until  n^ar  thi?  1400«,  Viallrl,  II,  292. 

'  Tli{<  biill  "  In  C(i!OU  Dotniui."  the  culliicrlivu  work  uf  llit<  |K>pv!<  «iuce 
Booiface  VIII.  was  not  Koi>«pt«d  in  Kranro. 

*  MvntwJt,  "Doc.  rel.  aux  rapports  du  clergÖ  avco  la  royaul*  (1682 
lo  170öt."  1803:  Kauurt.  "Dcf.  ilwl.  clwi.  c,."*  1730;  Girin,  "Kooli. 
hist.  8.  I'aM.  du  clergö  dp  IIW2."  1S7Ü.  Cf.  Pchronint.  (Tlontheiltl)  "de 
«tatu  ecoIösiiD."  1703;    Jsamb<:rl.  "Tablw,"  Me  "LJbvrlfe  call." 

*  hamhrrt,  "Takln,"  «ce  "JaiuiSaiKmo."  Oeoreo  of  the  Council, 
Sept.  5.  1731. 

»  nrii«r  of  Clement  XIV.  July  21,  1773-  Edict.  Nov.  17M ;  rf.  decrw 
of  PaHIaiiicnt.  Auj;.  0.  1762.  teambcrt,  "Tabk-,"  st*e  "J^Kuites";  ct. 
"Moiiod.."  nos.  4,'xlS  luid  foUowinc.  ".^«»«rtions  dai  J^auites,"  1762 
(«oUv«tion  of  propo«itioo«,  vxtraot«  from  their  writinR«]. 
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and  to  personal,  real,  and  judicial  ünniunitics  which  have  been 
treat»!  before.  The  first  duty  of  tJie  prince  was  to  enforce  the 
laws  of  the  ('hurch  (but  in  the  Gailicun  Church  he  owed  only 
fihal  obedience) :  laws  for  the  observance  of  the  riabbatli,  for  the 
punishment  of  usurj*,  against  blasphemy  and  especially  against 
heresy  (there  must  be  civil  sanction  for  cxHimmunication  as  long 
as  excommunication  was  taken  Bcrioualy),  and  for  religious  mar- 
riRgc.  IJut  he  possessed  considerable  rights  over  the  Church  and 
these  he  attained  in  various  ways:  1st,  as  a  political  magistrate. 
'ITie  Church  was  a  body  politic  which  formeti  a  part  of  the  State 
and  which  had  as  \t»  head  the  head  of  the  State,  tlie  temporal 
sovereign.  2d,  As  the  protector  of  the  Church,  a  mystical  I««ly 
whose  chief  was  the  ])ope.  3d,  As  feudal  lurd  to  whom  belonge<l 
the  right  of  eminent  domain  over  all  the  lanil  of  the  kingdom  and 
consequently  over  the  lands  of  the  Church.  4th,  As  the  patron 
and  founder  of  a  large  number  of  churches.  By  virtue  of  these 
latter  titles  the  property  of  the  Church  was  often  dependent  upon 
the  king.  Tt  was  always  dependent  ujwn  him  if  the  king  were 
looked  upon  as  a  political  magistrate,  because  tliis  pmperty  was 
required  to  serve  for  the  defense  of  the  State  and  it  was  for  the 
prince  to  decide  whctlier  it  was  neceisarv  to  take  it  for  this  end, 
or  whether  it  was  jKissible  to  allow  the  Church  the  liberty  to  ac- 
quire propertj',  especially  real  estate.  The  clei^'  depended  upon 
the  king  as  the  protector  of  the  Church  who,  as  such,  saw  that  the 
canons  were  obsor-ed  and  who  might  enforce  them  (for  example, 
the  obligation  of  residence)  hy  pec«niar>-  penalties  and  even  by 
seizure  of  temporal  tics.'  It  was  dependent  upon  him  as  a  polit- 
ical magistrate  because  in  this  capacity  the  king  had  the  right 
of  appointment  to  the  bishoprics  and  abbe>'3,  to  require  the  oath 
of  fealty,  and  to  exehide  foreigners  from  ecclesiastical  dignities ; 
and  it  belongt^l  to  him  to  permit  or  refuse  tl»e  establishment  of 
religious  communities,  to  control  their  .statutes,  and  to  authorize 
monks  t«  open  colleges.'  Kven  in  matters  of  ecclesiastical  dis- 
cipline and  in  matters  of  faith  the  king  did  not  alwa)-»  lack  juris- 
diction. He  arderc<l  public  prayers,  watehorl  over  the  adminis- 
tration of  sacraments,  the  application  of  the  laws  regulating 
marriage,  stood  in  the  way  of  the  printing  and  publication  of  reli- 

<Ont.,  Jul^^  10.  1X16,  n,  117;  Khn  kine  ordered  that  ttie  bishop  of 
Amieim  »hottlrl  hi^  mdnutwd  by  th<<  Hei:i:itri-  of  Iiik  («tiiporslly  from  It^vy- 
Idc  t«xc«  on  Dcwiv  married  mvu  who  lived  with  tliL>ir  wivus.  ;*Olim,"  11, 
138.  no.  28. 

>  Th«  aur4tt  nuul  rrom  tl»A  pulpiU)  thv  met*  of  tbe  «ivil  power,  recom- 
moadinc  tbe  melbods  of  worship  preticribcd  by  ilic  intvndant,  etc. 

206 


Chap.  IVI      tub  cuurcu  under  "  ancien  kegiub  ' 


18107 


gious  booksj  forbade  the  use  of  the  pulpit  to  preachers  or  to  univer- 
Mty  professors,  amiauthorizedorprohibited  assemblies  of  the  clergi'. 
The  decisions  of  church  councils  in  matters  of  discipline  had 
the  force  of  law  only  when  approved  by  tlie  king.  It  is  not  as- 
tonishing that  enlightened  men  like  Jurteu  characterized  such  a 
rfigime  as  slavery.' 

§  197.  The  French  Bevolutlon.  ClvU  CozuUtution  of  the 
Clergy.  —  With  the  outbreak  of  the  Revolution  CatJiolicism 
ceased  to  be  the  State  religion.  Liberty  of  wonihip  was  proclaimed 
and  logic  would  have  required,  it  seems,  the  separation  of  Church 
and  State  and  the  abolition  of  the  budget  for  the  maintenance  of 
worship.  The  Convention  (Constitution  of  1795,  Art.  74)  actually 
didtiiia;  itdeelare<l  tliat  since  religion  wasoiilyamatterofindividuiit 
oonscieuce  no  utie  could  be  couipelled  to  contribute  U>  tl]u  support 
of  any  worship  whatsoever.  But  tlic  members  of  tlie  Convention 
believed  themselves  authorized,  like  Louis  XIV  and  Joseph  II 
(of  Austria),  to  legislate  ccjucendng  ecclesiastical  discipline  by 
virtue  of  the  police  power  whidi  the  State  had  over  tJie  churches 
and  in  general  over  all  asüodations.  Tlie  CItU  CoiutttuUon  of  Ui» 
Clergy  of  July  12  ami  December  26,  1790,  was  nothing  mure  than 
a  logical  application  of  tlie  pniiclples  of  tlie  "  ancien  regime  " 
tu  tlie  relations  between  tlie  Church  and  the  State  and  was  the 
last  victor>'  of  tlie  Jansenist  and  of  the  Gullican  spirit.  Tlie  eccle- 
^astical  divisions  were  hamionizini  with  the  political  divisions  and 
the  number  of  bislioprics  was  reduced  to  une  for  eadi  <le]>«rtinent. 
Tlie  bishops  and  curfis  were  to  be  electwl  like  jjublie  nfficcrs  by 
political  assemblies  (and  consequently  by  pcfoiroers  or  unbelievers 
as  well  as  by  Catholics).  TTic  nation  undertook  by  this  means 
to  substitute  itself  for  the  king  (or  in  the  place  of  lay  patrons  who 
might  not  be  Catholics),  and  it  was  not  to  be  suppnseil  that  the 
Church  could  complain  of  it.  Moreover,  bishops  and  curfes 
were  rc(|uirwl  to  receive  the  canonical  institution  from  the  metro- 
politan, that  is  to  say,  from  their  hierarchical  superior  whose  place 
the  pope  had  wrongfully  usurped.  The  bishops  could  write  to 
the  pope  in  testimony  of  the  unity  of  communion  between  them 
and  him.  When  required  to  take  an  oath  to  support  this  consti- 
tution, the  clergj',  for  the  most  part,  refused.     Henceforth  France 


>  AbM  Mathieu,  op.  cit.,  p.  1.55:  the  popo  was  scarcely  anytbine  but 
a  Bort  of  Miniititutional  king;  of  the  ohurf  n.  rawly  intencnine  in  its  affoirB 
and  alwayü  with  the  good  pleaaufp  and  subj(>ct  U»  tin»  control,  acooptcd 
bv  all.  of  the  Parhament  and  of  the  eovfreiRn.  J>  Vayfr  de  ttoiitignv, 
""Traits  do  I'autor.  dos  rois  touchant  I'admin.  de  rEgUae,"  1753.  (/. 
Reforms  of  Joseph  II  in  AuBtria. 
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had  two  clergies:  the  clergy  which  had  taken  the  oath,  or  the 
"  constitutional  "  clergy,  and  the  refractory  clergy.'  The  Legis- 
lative Assembly  and  the  Convention  instituted  a  veritable  perse- 
cution against  Catholicism,  and,  in  1794,  there  were  almost  no  com- 
munes in  France  where  mass  was  said.  The  worship  of  Reason, 
the  worship  of  the  Supreme  Being  which  they  attempted  to  sub- 
stitute for  the  Christian  religion  had  little  success.  Little  by  little, 
during  the  last  days  of  the  Convention,  under  the  Directory,  the 
priests  reappeared  and  the  churches  were  reopened.  The  First 
Consul,  by  the  Concordat  of  July  16,  1801,  restored  religious  wor- 
ship and  reestablished  the  union  between  Chtirch  and  State,  but 
with  the  preservation  of  the  principle  of  liberty  of  conscience. 

>  Decree  of  July  12,  1790;  Nov.  1790;  May  7.  1791.  The  analyaia 
of  subsequent  laws  would  lead  ua  too  far.  L.  Sdout,  "Hist,  de  la  Coast, 
civile  du  clergö,"  1879:  Jaeger,  "Hist,  de  I'Eglise  de  Pranoe  pend.  la 
Revolution,"  1878;  MMe,  :*M.  Emery,"  1881;  Sieard,  i'La  France 
chrfitienue,"  p.  476. 
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Chaiter  V 

THR    FHIDAL  PERIOD.      THE   FEUDAL  STATE. 
AND  COMMUNES' 

In  Oeneral. 


SEIGNIORIES 


Topic  I.  Gfnrral  CH.uiACTEHrsTica  of  the  Feudal  System 
.iKD  Sketch  of  rrs  Evolution 


S  198.    Di\'iainn  of  the  Snverei^ty. 
I  IflO.    C'on^litulion  i>f  Umdowoßr» 

tihip     iLDcl     the     Politi(Ml 

Powers. 
t  20a    The  Hieraroby  of  Fief  I^>»- 


S  201-  CftUM«  of  the  Cst&blisli- 
ment  of  Feudulistn, 

S  202.  Appreniibtioti  of  thu  Foudol 
S^-stem. 

i'XB,  DeuodcDw  of  th«  Feudal 
Systtim. 


Topic  2.  Tire  Seigkiorieb 


1204. 

|ao6. 

8  206. 
207. 
2«8. 
209. 
210. 
211. 

S212. 


{213. 

i2l4. 
S  216. 
S21G. 

{217. 
«218. 
}210. 
i22a. 


In  OeiifiTil. 

Rielit  of  PüiMJB  und  of  Wur. 
Foudttl  Armieii, 

Tbf  <  'lironioloe. 

Th(!  Kintr. 

Tlio  I>*i|ri*!Ali^'C  Power. 

Thu  Atlinitiii^lmtioQ. 

Sci^iorial  Courts. 
"  Viet  and  .luiti«!  hnv»  Noth- 
ing in  Cumiuun." 

Suftwrior  ntid  Inferior  Juris- 
«lii-tidii;  "Mfilium"  Ju- 
risilk-tiua;  Luud  Juris- 
diction. 

OrKaEii/,slion  of  Scigniurial 
Courl«. 

Judgment  by  Püwni. 

Feudal  l*rooudur«!. 

Dtficadcnoc  of  tho  SeiKuiorial 
Court.««. 

Hi>yHl  riwi"«. 

Priority  ("PrÄvontioB"). 

Appnal. 

All  Junti'M'  Rmanated  from 
tbe  KinK. 


e  22t.     The      [light     of      Coioii« 

Mouuy. 
i  222.     Soignioriftl  Pinaace,    Feudal 

Dm.'«. 
(  223.     Du<w  Cullotlfd  by  tho  ScIk- 

njor    hy    Virluo    of    Ula 

ProprietorKhip, 
{  224.    Judicial      F&m      or      Pees 

Exacted  by  the  Seignior 

in     His     Charavler     as 

Sovereign. 
5  225.     Aids.  The  "Tiiilk'."  Lodging 

and    SuMbIölüo    ("gllo 

el  prot-ura-tion"). 
E  226.     Taxes  on  Trudw  aad  ladiu- 

try.  TuUk. 
I  227.     "Baaalitfe." 
S  22S.     WaL**ni  aiid  Korest«. 
i  229.     OriinQ.      Lesiliniacy,     and 

Do«(adonoe      of      Feudal 

Rights. 
S  230.    The  Product  of  the  Feudal 

Dties. 
S  23L     AhoHlion  of  Feudal  Rights. 


'  BiDLiooRAPnv :  Bfnd^s  general  works  like  Ihoso  nf  Viollrt,  Clasion, 
Ktmrin,  Hchrödtr,  eto..  cf.  Camug  and  Dnpin,  "  Bibliotli.,"  nos.  150Ö  and 
following;  tr«eti0O8  of  Brutsela,  Saioaing,  o1«.,  already  cited:  Cham- 
pionniiri-,  "  Do  la  propri^t«  des  oiaux  oourantM."  1S16  ;  Setritan,  ■"Esaai  H. 
la  f«od.,"  IHTtH :  Odin-, "  Rhdr.."  t ,  14  ;  FunUl  di-  Conlimgrii,  "  R.  dea  Deux- 
Mondes,"  t.  ICI,  p.  430,  «t  t.  92,  p.  274;  ßoiitorw:.  "  Origines  du  i*g. 
f6odaI,"  lS7.'i;  Garntnntt,  "  Ix>o»tionfi  p*rp6tuollp«."  1879;  Snontihnn.  "ho 
r^.  ftodal  en  Itourgogne,"  18S3;  Afcmel.  "  f#lini«w«»Bn,"  1H1K);  flach, 
•■Oriir.deranc.l-'ranec."  1886;  Ämfin.N.R.H.,  18W.  .''.23  :  E.deRoziir; 
"J.rtfiflSav,."  1R94;  A.  .W oiimuir  dan» />.  Vnt-wfi^.  "Hi.''t.  de  Ijineupdoo," 
t.  VII;   /.ucAoirc,  "Manufl   d.  inst.   fr."  <Ca|i6ti«nii  dir«ots).   1^;   CK 
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Topic  3.  Towns  and  Commitnes 


232.  lotmduntory. 

233.  Km&ncipatiun  iif  Uie  Towna. 
23-1.  What  wor»  the  (*au9B9? 
'£i5.  KaJni    and    Markets. 

236.  Privile«wl  Towns. 

237.  Transition  lo  (.ommunes. 

238.  "K<-hn\inat  "  and  Guilds. 

239.  The  rommunc. 

240.  (}eQoral     .\<tspm  blips.     The 

Orral  Couuvil. 


1241. 
1242. 

{243. 


{244. 


i2i&. 


The  MunieijMÜ  Maciitrao}*. 
CcitiHuIiir  Towna. 
Kciraiorial     liii^bt«    of     Uu* 

Communes  and  CoomlAr 

Tciwns. 
The  Polioy  of  the  Thron«  in 

rwpwt     to     Ihe     Com- 

murif«. 
Tlic   Overthrow  of  Munü> 

ipal  liberties. 


In  Qflnerftl.  —  Feudal  society  was  not  simple ;  it  was  a  compos- 
ite of  heterogeneous  elements,  monardiical,  ecclesiastical,  seign- 
iortu),  and  communal  institutions.  To  better  grasp  the  logic  of 
its  structure  the  jurist  ueetls  to  put  aside  the  consideration  of  the 
monarchy  and  the  Church  which  are  to  him,  in  some  sort,  external 
institutions,  if  not  altogether  foreign  ;  it  would  seem  tu  be  neces- 
sary' to  do  the  same  with  n^'ganl  to  the  communes;  but  if  they 
are  antifcudol  In  origin,  they  ivmained,  nevertheless,  a  part  of  the 
fcu<lal  ni^nization ;  they  were  collective  seigitiories.  We  slittll 
coasider  here,  therefore,  seigniories  and  communes,  leaving  the 
study  of  tlie  royal  power  and  its  development  to  be  treated  when 
we  come  to  the  monarchical  period. 


Topic  1.  Genehai.  Ciiahactekistics  op  the  Feudal  Ststem 
AND  Sketcq  of  its  Evolvtion 

§  198.  IMvUioD  of  tb«  Sovereignty.  —  From  a  unitary  r^ime 
such  OS  was  Carolingian  Knince.  we  puss  with  the  e^tablisliment  of 
feudalism  to  a  system  of  pettj'  States,  or  of  groups  ha^^ng  a  prin- 
cipal State  around  which  gravitated  satellite  States.  'Hie  terri* 
tor>-  of  France  was  divided  into  seigniories  connected  with  one 
another  by  the  loose  bond  of  fealty  and  homage.  They  belonged : 
(o)  to  fonner  public  functionaries,  dukes,  counts,  and  \iscounts 
who  bad  appropriated  their  offices  for  their  own  use  and  handed 
them  down  from  father  to  son  :  {b)  to  hohlers  of  *'  immunities  *' 
who  were  exempt  from  the  royal  authority  (the  bishops  of  Laon, 
Beauvais,  und  others) ;  and  (c)  to  adventurers  who,  imder  cover  of 
anarchy,  had  usurped  tlie  public  authority.  The  royal  power, 
to  be  sure,  had  not  disappeared  ;  nevertheless,  if  we  wisli  properly 
to  understand  the  feudal  system,  we  must  put  aside  this  disturbing 

Mortet,  "Or.  Encynlop6riifi."  see  "PfWidaliW" ;  Ciefafflione,  "Enciol. 
Rtiir.  itaJ.,"  »ee  "1Ä  Kciidaliti"'  "Dir.  ilal.,"  »wi  "FVudo"  {Patq.  d€t 
Oiudiff  ot  Calisie) :  /..  DtlitU,  "Cood.  dt^»  clasüea  acrio.  eo  Nonnaadie," 
o.  1  (acMtna  de  1&  f6odalitä),  1851. 
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clement  and  view  the  king  at  most  as  a  foutlH]  loni,  more  powerful 
tlian  the  others,  the  universal  suzerain  or  sovereii^n  fief  holder  of 
the  kinji^doin.'  In  the  petty  States  tlius  fumied  by  the  splitting 
up  of  the  kiiigdiim  the  [Killtieal  authority  procetHletJ;  {a}  from  a 
contract,^  tiie  grant  of  a  fief  by  a  lord  to  his  vassal :  and  (b)  from 
the  protection  exercised  by  the  nobles  over  the  lower  classes. 
Feuflaliani  wa»  at  once  a  regime  of  contract  and  a  regime  of  pat- 
ronage.' 

§  WiQ.  Constitution  of  Landownorship  and  the  Political  Powors. 
-r  Between  the  former  and  the  laUi-r  there  were  close  relations, 
which  are  cx|>lained  by  the  origin  of  the  sovereign  rights 
of  the  seigniors  (domains  of  holders  of  *'  immunitie»  "  and  bene- 
fices of  counts)  and  by  the  fact  that  land  was  the  principal  source 
of  wealth  in  an  age  when  eommeree  and  industry  scarcely  existed. 
The  seignior  was  the  only  landowner  intended  to  become  such ; 
his  ownership  was  doubled  by  political  rights  and  there  was  such 
confusion  between  the  attributes  of  ownership  and  those  of  sover- 
eignty that  they  were  poorly  distinguished  and  were  often  treated 
in  the  same  way.  Thus  the  right  of  administering  justice  regarded 
as  belonging  to  the  domain  was  handed  down,  sold,  exchanged, 
ilivided,  and  entailed.  The  lands  of  the  seignior  were  dUnded  into 
two  parts :  thase  which  he  reserved  for  his  own  direct  exploitation, 
the  domain  properly  speaking,  and  those  which  he  granted  by 
enfeoffment  to  his  vassals  or  leased  to  the  common  people  ("  ro- 
turiers  "),  tlie  enfeoffed  domain.  0\'er  the  latter  he  had  a  su- 
perior ownership,  the  right  of  «minant  domain,  or  direct  seigniory  ; 
this  carried  with  it  certain  prerogatives  such  as  the  right  to  military 
and  judicial  semce  from  tlic  occupants,  the  right  to  certain  taxes 
or  dues,  to  transmission  fees,  to  quit  rents,  that  is  to  say,  rights 
closely  resembling  those  which  a  sovereign  has  over  his  subjects. 
The  noble  vassal  as  well  as  the  commoner  to  whom  he  had  granted 


'  Beautnanair,  ."M.  41 :  "ouc;h  Imron  is  »ovt^rvifro  in  i^i^  baronctoy  :  he  i» 
«overcign  nbovc  all  and  ho-i,  of  ri^ht,  iho  gßßcnü  ^uanlianKhip  of  hit 
domftin,  by  which  he  may  tax  estAbhshincnU  am  ho  plotwu?«  for  thn  rtommon 
|[Dod."  Cuchaire,  4.^7  :  "the  ucliun  uf  kiueM  as  bi<adfi  of  the  fvudal  ^dillce 
u  warcely  mntiift>5hxl  in  facia  IWortr  the  i-jonimfnoomcnt  of  the  12008." 
C/.  Otrmiui  Enipirv.  Kiuedom  of  Jvrusalvui.  Eueland. 

*  Eamein.  p.  170:  "vi>rila.bln  Hucial  ironlrairl  in  the  sonw  in  which 
RouaacflU  usi^d  tho  word,  although  under  condition!*  qiiiu-  dilT*>rent  from 
tiuwe  thai  hi<  dri.-aui<Ml  of."  "Tbu  fuudul  <^'uuBlilut)uii  nwt.K  du  Ihtt  t>oii> 
oesdoD  of  the  Ih-f  luid  lh<>  ottliirHiiuiii!  that  procoed  from  it  for  the  vai)«U." 
fUuh."Orig.  dc  fane.  Kranw."  vol.  U.  erronoously  considers  this  con- 
OAuion  Ba  nw'sindai^- ;  in  primitiv«  feudalisni  be  we»  only  perxnEial  rela- 
tions, as  in  the  Fnuikixh  rii^i8:niory.  For  a  contrary  meanJoe.  Stmein, 
N.R  H..  1894.  523. 

•  Imbarl  de  la  Tour,  "Ac.  k.  mot..**  1896,  vol.  14Ö,  p.  395. 

211 


(2001 


lusTORY  or  rnEscH  pcbuc  law 


(CHAr.  V 


a  part  of  his  lands  \n  tin-  furni  of  a  fief  or  quit  rent,  had  the  duniBiii 
of  use  ("  domain«  utile  "),  that  is  tn  say,  a  hndly  ddiriw!  usufruc- 
tuary rif^ht  involving  enjo.vnient  and  dispu^tal  in  variable  meas- 
ure. The  Humanists  rejifinic<l  this  right  as  a  "jus  in  re  aliena  " 
because  tlic  real  ownership  apjH'ared  to  than  to  reside  in  the 
seignior.  The  Feudists  made  of  it  a  sort  of  inferior  ownership 
so  that  the  same  property  bad  two  masters  (sometimes,  indt^ii. 
several  when  there  was  a  suzerain).  This.sy.stem  of  dividefl  o«ti- 
ersbip  outlived  the  political  authority  of  the  seii^niors ;  hut  mani- 
fcstotl  itself  as  a  slow  dispossession  to  the  benefit  of  the  vassal 
and  the  renter;  in  the  1700  s  the  "  domaine  utile"  became  the 
true  ownership,  the  eminent  domain  a  servitude, a  mere  honorary 
right  to  whi^-h  the  Uevolution  had  only  to  give  the  last  blow.' 

§  200.  The  BiararchT  of  Pisf  Pouvuon.  —  Among  the  mem- 
bers of  the  landed  nobility  there  was  a  bond  which  resulted  from 
tlie  granting  of  tiie  fief;  by  this  bond  the  vassal  was  allied  witli 
his  seignior,  as  the  seignior  himself  to  his  superior  seignior  ur 
suzerain,  and  consequently  a  hierarchy  was  established  among 
them.  It  should  Ik;  remarked,  Iiowvver.  that  this  hierarchy  dif- 
fertsl  from  tliat  of  the  public  functionaries  of  tlie  Fraukish  period, 
altliough  in  apiM'aruuce  tliere  bad  been  few  changes,  since  the  old 
titles  (dukes,  counts,  and  marquises)  remained.  ^Vmung  tJie  feudal 
lords  rank  dejiended  less  upon  the  titles  than  uimui  die  cxtcut  of 
possessions  and  the  number  uf  vassals;  the  counts  uf  Flandera 
and  of  Toulouse,  for  example,  wert!  not  inferior  to  the  dukes  of 
Burgundy.'  We  must  take  care,  moreover,  not  to  assimilate  this 
hierarchy  to  that  wbidi  exists  among  the  public  functionaries  of 
to-day,  in  whidi  the  sulxirdinatc  is  dependent  upon  bis  imme* 


*  Tb«  "  L.  Feud.,"  2, 8. 4,  dmRoatQd  the  righl  of  tbe  vassal  by  the  temic 
"poaanBin."  and  "usufruDtus":  thn  eioasarifits  t^InI  it  "tlumlnlum 
utile,"  applying  to  iJic  vassal  the  tpxts  which  acoord  a  claim  "utile"  to  tho 
"«mphyt'^iU''  (l4^n&nt  tm  loni;  loa^«') ;  the  seignior  retaini>d  Ihi«  dirM^t 
antioti  and  iTmain«d  "duiiitiiuH  dim-tus."  LaniUberg,  "(}|o!is.  d.  Aovur- 
siuB,"  p.  97;  ."itöbtte.  •Ilandh.  dd.  K.."  M .  j  80  (texts  of  1276.  i:«l7.  I3IS. 
southern  (Iwmanv);  "Or.  C.  de  Fran«!»,"  2.  11  ;  /'oiifanus, «.,  ''OHit,  de 
BloiB."  Art.  33;  Hinn.  "Quist.  r«od.,"  c.  4.  no.  18;  Palkier,  "Tr.  dea 
Fiefs."  no.  S. 

*  Details  in  Lvchairt, "  Man.."  p.  236.  In  Qennu>>-  there  was  a  hierarchy 
of  the  niiliiary  tiucklcrs  ("Hoersphilde"),  (nninnally  kinK.  priiiws,  or 
"capitaiifi,"  "  Kogis  valvaMSöro«") ;  sap»«riors  only  were  al)!f  lo  irivn  flef» 
to  itiferiors;  HI.  th<^  kinu:  2d.  <>><clwiafitical  printM»,  holding  tlimr  ilt^t* 
iminodiBt(>ly  from  (he  kiiii;:  3d.  laical  prinem:  4th,  eouiits  and  fr<^  lord» 
l,"t>«iherr''),holdinß  their  ticfs  from  no». 2 or  3;  Slh.  "MitU'lfrt-ien."  that 
H  Id  Bay.  tree  men  who  wor«  not  lords  ["scbootTenhsrfn'i'm"}  and  the 
vainla  of  lords :  6lh. '■MiiUaterialL-«"  {•■DiL-nslleuU'"»:  "ih.oitiaensof  the 
towni.  "Sachsensp.,"  I,  3;  ^icJfc«-,  "Vom  Hwrschilde,"  1862;  BUtMUt. 
••Frfd«iiolI,"  p.  89. 
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diate  superior  and,  for  a  stronger  reason,  upon  the  superior  of 
the  latter.  The  vassal,  on  the  contrary,  was  depcmieiU  only  u\Hiii 
hi»  immediate  seignior  because  hi»  contract  was  with  him  alone. 
He  was  not  tlic  man  of  tlie  suzerain  ;  in  prinuiple  the  latter  eonhl 
not  reach  him  except  tlirough  the  mctlium  of  his  own  sfiK"ior, 
but  there  was  a  strong  tendency  in  the  direction  of  "immodiati- 
«ation." ' 

§  2U1.  CauB«!  of  the  Establiahmant  of  7«udaUam.  —  The  feudal 
system  was  a  tyjie  of  social  organii'.ation  which  is  found  in  most 
countries,  such  as  China,  .lapan  (until  I8G7J,  and  ancient  Kgypt. 
It  was  not  at  all  peculiar  tn  the  Middle  Ages  nor  to  VVesteTn  Kurope. 
Even  there  it  ori^nated  under  varying  conditions.  It  was  im- 
posed upon  Knglanfl  hy  the  Norman  ('onquest ;  it  was  introduced 
into  the  Byzantine  Empire  in  the  900  s  by  the  government  as  a 
means  of  offering  greater  resistance  to  the  enemy  and  later  hy 
the  Ottomans,  who  were  few  in  numbers  in  the  midst  of  a  hostile 
population,^  where  it  was  a  question  of  control.'  In  France  the 
system  grew  up  spontaneously  with  the  decadence  of  the  Carolin- 
gian  power.  The  diversity  of  customs,  language,  and  interests, 
the  difficulty  of  communication,  the  liahits  of  vjolenec  and  in- 
subordination, the  invasions  and  incessant  wars,  were  almost 
insurmountable  obstacles  to  the  maintenance  of  a  unitarj*  State. 
The  royal  power  committed  itself  to  a  policy  of  which  the  most 
marked  result  was  the  strengthening  of  local  and  eccentric  sover- 
eignties. 

The  establishment  of  the  feudal  sj-stem  is  therefore  explained 
by  the  general  causes  wiiich,  ruining  tlie  Roman  administrative 
structure,  led  to  a  renewal  of  the  State  on  a  small  scale.  Tlic 
peculiarities  of  this  regime,  its  details  and  its  physiognomy. 
were  derivetl  from  immediate  preeeilents :  the  immunity,  the 
seigniorat,  and  benefices,  or  from  the  more  remote  origins,  Itomau 
or  Germanic,  of  these  verj'  institutions.  The  fief  itself  originated 
ui  thefusicm  of  the  institutions  of  vassalage  and  the  benefice ;  from 
the  800  s  this  fusion  was  in  a  fair  way  to  tikke  place,  and  during 
the  900  s  it  was  complete.* 

§  202.  Appraoiatlon  of  th«  Feudal  Systam.  —  Feudalism  was 
the  only  possible  regime  in  the  anarchical  condition  of  I'Vencfa 


■  "Vasallu»  vasalli  mei  noa  est  m«us  va^lus."  JoinmiU,  "Hut.  d« 
8aint.  I^uia."  n.  2ti :  0.  Durand.  ".Sp«c.  df!  feudia,"  no.  28. 

>  Maspero.  -Hist.  aao.  de  rOrient,"  I,  297;  TUekendarf,  "Lehnv.  in 
ajosl.  Staat."  1872. 

'  In  thft  lettflw  of  Fulbert  An  Chartrps.  1007.  tht\  fiof  appeara  to  bavo 
been  definitely  constituted.     Vf-  1'"-»  ''«  Charlrcs,  "Ep..*'  71.  a08. 
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society  after  the  end  of  the  900».  Incessant  wars,  pillaging, 
burning,  (JevastatioiLs,  paint  the  ehroniele:^  uf  these  time^  in  the 
»adelest  eolors.  'Hie  seignior  was  a  siL^nour;  his  chfiteaua,  hi» 
stmngholiis,  "  firmitates,"  were  places  of  refuge  for  the  people. 
Tainc  compares  the  wrignior  to  "  the  American  lieutenant  in  a 
blockhouse  of  the  Kar  West  in  the  midst  of  the  Sioux  Indians ;  un* 
der  his  pnitection  the  peasant  plowed  and  sowed  his  lands ;  he 
would  not  be  killed,  nor  taken  captive  with  his  family  in  droves, 
the  neck  under  the  yoke;  he  gladly  agreed  to  the  most  onerous 
feudal  conditions  in  return  for  protection,  what  he  had  endured 
cvepj'day  was  worse.  It  was  in  tliis  way  that  petty  feudal  States 
grew  up  around  the  nobles,  and  it  remained  only  for  the  royal 
power  to  transform  them  into  a  |;rcat  national  State.*' 

The  work  of  the  seigniors  wa»  guotl,  if  vieweil  from  a  distance 
and  OS  a  wh(^e;  they  establislied  a  new  public  law  based  upon 
feudal  contract,  upon  reciprocal  engagements,  and  therefore  on 
a  principle  of  liberty.  This  gcx«!  is  overkK>keil  if  vieweil  from 
close  range ;  the  baron  who  defended  his  peasants  was  almost 
as  rougb  and  as  coarse  as  the  enemy ;  the  miUtary  regime  made 
bim  despotic  and,  as  t!ie  doumtii  was  su  small  and  his  subjects 
at  his  door,  it  was  easy  f<ir  him  to  multiply  exactions,  arbötrary 
sequestrations,  and  other  abuses.  The  iiettiness  of  his  State  also 
let!  to  other  evils;  fntiucnt  wars,  restraints  ujwn  trade,  and 
a  strict  and  itiflexible  routine  instead  of  progres.'üve  legislation. 
Finally,  there  was  nothing  more  unstable  than  the  bond  between 
the  lonl  and  his  vassal. 

§  20:{.  D»ead«nctt  of  tha  Feudal  Sjvum.  — The  smaller  States 
increased  their  territory  by  means  of  conquest  or  formed  con- 
federations among  themselves ;  tlicse  federations  in  turn  drew 
closer  together  and  became  centraUzed  and  unified,  and  so  came 
about  the  feudal  world.  At  first  great  fiefs  were  formed  (in  the 
1200  a)  and  these  in  turn  were  annexed  to  the  crown.  Concentra- 
tion was  facilitated  by  the  confusion  of  landownership  with  polit- 
ical sovereignty.  Fiefs  were  transmitted  like  ordinarj'  property, 
by  inheritance,  purchase,  and  marriage.  Powerful  families  thus 
rounded  out  tlieir  domains  and  adopted  measures  to  prevent  their 
dismemberment.  More  especially  as  the  great  seigniories  were 
not  always  new  groupings  but  former  uilniiuistrativt;  divisions 
maintained  by  tlic  force  of  tradition;  this  facilitated  the  "  im- 
mediatization  "  of  subvassals.  whicli  was  to  their  liencfit. 

To  this  internal  evolution  which  the  feudal  world  underwent 
must  be  added  the  action  of  other  forces.    Tlie  ruyal  power  had 
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been  enfeeMed  but  nut  anniliÜatei) ;  it  had  kept,  along  with  its 
prestige,  certain  pretensions  it  was  ready  to  push  fonrard  on 
cver>'  oveasitm.  It  had  an  ally  in  the  eccJesiastical  body  with  its 
nnifie<t  oi^niKation  ;  it  had  another  tn  the  Third  Estate,  although 
tilt'  citie»,  enridied  Üiruugh  trade  and  industr>',  had  powcrFnl 
corporations  and  a  cuuimunai  orf^anization.  The  nobility  sue- 
cumbcil  in  tin-  struggle.  It  is  true  that  the  Church  and  the  Third 
Estate  were  hardly  more  Tortnnate.  The  unified  State  of  former 
times  with  tta  formidable  administrative  mechanism  was  recon- 
stituted at  the  expense  of  these  powers  of  the  past.  Keudaliam 
wa.s  eliminated  from  public  law  »nd  relegated  to  the  domain  of 
private  law ;  this  was  the  work  of  the  monarchy.  The  Revolu- 
tion expelled  it  from  this  latter  domain  ami  reestablished  in  its 
place  full  and  complete  individual  ownership.' 

Tone  2.  The  SEtaxioRiBs 

§204.  ia  Oen«raI.  —  Tlie  seigniones  or  feudal  States  had, 
like  all  Slates,  sovt-reign  rights,'  cspeeially  financial  rights  and 
the  right  to  atlinim»ter  juätitt.-.  but  aläu  tlie  rights  of  war  and  of 
peace,  legislation,  police  admiuist ration,  rights  over  tlie  Church, 
and  the  right  to  coin  money.  But  the  sum  total  of  these  rights 
belonged  only  to  the  important  seigniories ;  ^  tiie  petty  seigniories 
had  only  a  small  portion  of  them,  ami  simple  fiefs  none  at  all.^ 

§  205.  Blgfat  of  Pe&o«  and  of  War.^  Fradal  Annies.  —  Dis- 
putes atnong  feudal  !>eigniors  were  supiH>seiJ  to  be  settled  by  judi- 

t  Id  Oermany,  aUodiflcstion  laws,  so  <»U«d  (tmuformstion  of  ßefs  into 
fnwholds,  Stohhe,  J  117),  have  almort  supplanu-d  feudal  ownership;  but 
they  still  oxbit  in  KoKland. 

'  ViolUt,  "Inat.  pol.,"  11,237  (feudal  reaction  under  Louis  the  Quarrd- 
w)int>). 

'  The  floigTiior>-  ira.»  a  flof  to  which  wem  attachml  «overelgn  rights. 
ConoHming  baronies  cf.  fifoam..  S'l,  11. 

'  Concfminir  i-asti-llani*«  (ca»t Inwards).  Touratn^.  c.  .5.  I.urhaire,  279. 
CoMicnlerles  and  Pukxes.  A»  a  ranult  of  ^tui-^^oH^tion  and  of  other  Tacts, 
it  ha{>pt>ned  thai  a  ■«•iRniory  wa*  sometimps  divided  In  two  tw  several  parU. 
"Parian"  wasac4)nvptitionora(rr<H>mrtnt  whieh  producrind  the  same  roBult: 
il  was  a  real  aasoi^iation  bctwc^'n  srip^niors  who  wi>rtt  peer«  ("partoeo'"), 
«qua)  among  ttieiiiiu>lves.  It  was  most  (requi'nt  between  the  Idnff  and  the 
eoBlmiaRtfeal  lords,  and  wn«  an  ndvantaee  to  both  .lidra,  the  latter  gaining 
a  powerful  proti^-tor,  the  roniixr  oliLainiiiK  hy  it  a  müana  of  jncT«aamg  his 
domain.  It  happened  aUu  that  the  "panaire"  wa«  sometimes  oon- 
cludiHl  lietwi-en  two  seigniora,  for  examplp,  the  valley  ot  Andumi  was 
divided  hetween  the  bishop  of  UrRel  and  r>anee,  by  virtu«  of  a  "paris|^" 
concluded  between  that  bishop  and  tlip  Count  of  Foix,  lo  which  Fraiioe 
Bueoeede«!.  ViMlet.  "Inst,  pol.."  11,  171;  /-«eAairc.  3S4.  449:  Doffnoa, 
"Inst.  pol.  du  Languedoe,"  10;    .4.  Molinirr,  op.  cit. 

^  Uiibetii,  " Oottwrfrieden  und  I.«ndfrieden."  \S&2  (with  biblioKraphy)  ; 
Luchaire.  p.  22S.     Ov  Caniff.,  "Diss.  24"  on  Joinville;  Laurihe,  "Ord.," 
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cifll  process  brfnrc  ihp  superior  lord,  but  usually  they  preferrctl 
to  fight  it  out  {"  Faustrc<'ht,"'  fist  right).  The  habits  of  viulence, 
the  annrchieal  tendenctcs,  the  right  of  the  seigniors  to  raise  troops 
ami  exact  militan*  service  from  their  vassals  of  noble  rank,'  and 
from  the  common  people  themselves,-  the  right  which  tliey  granted 
themselves,  to  erect  fortresses*  —  bII  unitctl  to  re\'ive  among  the 
seigniors  the  system  of  the  Oermnnic  "  faida  "  {feu<Il.*  Custom 
rcc»gnized  the  right  of  private  war  among  them.*  War  should  be 
declared  by  a  chaUsne:«  (by  letter  or  by  a  herald),  or  begun  by  an 
affray;  it  was  sus[K-nd<'<1  by  a  truce  ("  treuga  ")  and  terminated 
by  a  peace  concludci  uiulcr  oath.' 

§  2fl<>.  The  ChroniclM '  show  how  frequent  and  barbarou* 
were  these  wars  betwc«-n  the  feudal  lorrls;  no  other  calamity  but 
famine  can  Ix*  coniimrcrl  with  them.  The  sad  thing  about  it  was 
that  those  who  siiffere*!  most  were  the  lorrls*  men  who  took  no 
part  in  the  wars,  or  who  took  only  a  small  part;  ever>'tliing  on 
their  (amis  was  ravaged  am!  ilestrnyed.  (A)  The  Church  rook  up 
agnin  the  work  of  the  Capitularies  and  endeavorwl  t«  limit  the 
e\*il : '  (a)  by  the  peace  of  Ood  which  neutralizisl  to  some  extent 
the  churches,  the  elcrgy,  merchant*,  women,  the  agef),  children, 
defenseless  peasants,  the  property  of  the  clei^v,  and  work  animals 
(Councils  of  Charroux.  9S9.  oF  Limoges,  994,  etc.):  (&)  by  the 
truce  oC  Qod  whioli  forbade  hostilities  at  certain  times  of  the  year, 
mimely,  from  Advent  Sunday  to  the  eiglitli  day  of  the  E[Hphiiny. 

I,  preface;   D.VaiaaeU.l.M'i;  S,  14fi2  anU  IftOI ;   De  M am  Laint.  " Dr.  Üo 
mKrqw"  (BCh.  vol.  27  and  29):  Baularit.  "InM.  milil.."*  1863. 
» •■  Gr.  C.  Norm.,"  22  «ii.l  fctlowinK.     '■  Arl^fi»."  Of,,  8. 

*  By  rosnoii,  nut  ut  lh<'  fit-r,  but  of  thv  rislit  to  aOtumuUT  justice. 
Bcdum..  50.21.  "Et.  «aint  I»uis."  I.  ßS;  "L.  des  Droiz,"  |443:  BoutiUUr, 
1,84;    «OTj/nrir.  "iii-t.  milit.."  p.  141. 

>  "Ca|)it.."  847;  8GS:  8S7.  ruterwttuiK  details  iti  Flach,  vul.  II:  tf. 
Blonilrl.  186.     "Mir.  dp  Snjcn."  lift. 

"  Thw  fwnili""*  w«Ti>,  a»  fomMTly,  in  n  ■nXu.if  i>f  war  only  in  the  »<^ni«e  that 
tiiurv  WM  ojwii  war  ln>tw(><.-D_«»iiKt  of  lln-ir  »k-iiiImth.  To  whiil.  il«icre«  of 
rolalionship  dül  .solidarity  ext»!  ?  Brimmnninr  limtlK  it  l<o  impedimeiiUn  to 
inornag»  (.-:i9,  201 ;  hut  it  i«  douhlfiil  if  tlii»  wa.i  titc  primitivt>  ruin,  or  th« 
rulo  tliat  |in>vaile<l  in  c^ncnil.  Aci-oriliiii;  to  Hrfiximnnoir,  »Iüo.  .>9,  IS.  a 
deelaration  »t  neutrality  madR  undtr  oar,li  ht^foro  thp  tribunaU  allowed  a 
rvlutiv«  In  n^m&iti  a  slrAnRer  to  the  war.     Ca««>  of  l<*eal  neutrality,  .'»0.  22. 

*  Thn  rislit  existed  only  iiplwm-n  nobU-s  and  not  botwt-en  tbf  '.'ummori 
people  (nlthnueh  theeonlrary  w»a  formerly  held.  E»mf\n.  ■J^^^.  2,  aopord- 
inK  lua  ti'Xt  whitrh  KH-nyn  <o  n\r>  L«^»  aim  at  ixilv  l«f(itiniaU*<lefnnMt).  Btaum.. 
59,5:  0».  "Kt.  mint  Louis,"  I,  31,  32;  -'Joati«.."  112.  305;  Owl. 
1316,  Art.  22:    />.  VaiMftr.  X.  M7. 

•"Gr.  C.  Norm.,"  71.  74;  ViMltl,  "  Kt.  saint  Louis,"  vol.  1.  p.  180; 
Jtfoxurc,  "  Pors  de  Btiam."  270. 

^  Raoul  GlahtT,  od.  /Vow,  "OHihorl  dc  Nogent." 

*  Du  Conor,  "dloiM.";  «m>  "Tn-u«»  D«";  "Diaii.  29  »ur  JmnvUlu"', 
Stmiekon,  "l.APaix  t>t  la  Tr«ve  de  Dieu."  18^0;  Luchoirt,  p.  231  (bibt): 
."Tr.  An»".  Coul.  Nonn.,"7l  :   /*>«/«-.  "Roherl  If?  T»teux,"  p.  IfiO:   X.l,34. 
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from  tlic  first  day  of  Ix-nt  ti>  tlie  ciKlith  day  of  Pentecost,  and, 
thnmghoiit  the  entire  year,  from  each  Wednesday  evening  to 
Mond&y  morning  (Councils  <if  Eine,  1027,  of  Clermont,  1096, 
etc.).  Hnt  these  itistitntiojis  in  the  interest  of  peace  were  hadly 
iTspectcil,  althougli  the  bishops,  not  Hmiting  themselves  to 
eannni<.-a]  penalties,  went  so  far  as  to  compel  hy  means  of  force 
their  ohscR-anee  hy  the  Äcigniors.'  (li)  Popular  Assodatlotu' 
continiHi]  the  work  of  the  C'horch  cither  by  combating  the  scipniors 
("En  eapuchonn^du  Puy,"lI.S2)  or  by  themaintennneeof  a  sort 
of  gciKlnmicrie,  "gentlemen  police  officers,"  charge<l  with  en- 
forcing peace  hy  a  tax  c-alle^l  the  "  pelade  '*  or  "  peace  common." 
5  207.  The  King  alone  succeed«!  in  de--*troying  the  evil  by 
making  himself  the  great  peace  officer  of  France :  («)  throngh  tlie 
"  Einf'i  Quarantin«."  ^  Philip  Augn.stiis  forbade  the  attacking 
of  the  relatives  of  belligercnt'4  before  the  expiration  of  forty  days 
after  the  act  which  caused  the  war  (unless  they  had  lieen  witnesses 
to  the  act) ;  hy  that  means  he  prevented  surprises  and  odious 
ambushes,  for  they  had  had  no  scruples  in  attacking  those  who 
were  not  on  their  guard.  (6)  Through  aaauranca*  ("  assccura- 
mentum  ""),  that  is  t»  say,  an  agreement  entered  into  by  one  of 
the  parties  not  to  attack  the  other.  The  superior  lord,  and  espe- 
cially the  king  (through  his  officers),  requircl  such  an  engagement. 
at  least  in  the  I2ü<Js,  whenever  one  of  the  parties  requested  it; 
it  was  therefore  a  forced  truce.  Beaumanoir  require<I  it  in  certain 
cases  e^'en  wlien  neither  party  requested  it.  (c)  By  the  prohibition 
ol  inivata  war».  The  fir?t  two  mentioned  were  only  halfway  niea.s- 
ures.  During  the  1200  s  private  wars  were  forbidden  while  the 
king  was  engaged  in  war,  and  during  the  ir?nOs.  when  he  was  alwaj-s 
at  war,  they  were  forbidden  absolutely.''    There  remained  to  the 


'  Louis  VII.  n.-io  (finmb.,  I.  lJi2).  Yvta  de  Chartra,  "Ep.."  44.  SO. 
ftc      The  Chiirt'Ii  made  the  loriU  avivAv  to  pvaod. 

'  I>.  Vawtlf,  VII.  Jul  (.i.  MoUiiirr)  Outraudcl.  "Soc.  Lutl.  AveyrOD." 
X;  Itagveau,  a«)  "Commiin  dc  paix." 

*  Benum.,  60,  13  (Philipw.  duubtlMs  PliUip  Auguxtus);  BohHUut,  I, 
34  (Sttiiit  Louis ;  Ord.  124A.  lust  as  was  thu  other) :  Ord.  April  9.  ISÄi : 
Ord.  I.  «i.  Cf.  Ord.  Januan-.  1257.  1.84.  "G.  C.  Norm.."  74,  "Bourhon." 
51;   "CliauipaßU"."  32;   "SenB."  159. 

*  Beaum..  (Jil :  "Olini."  "Tuhlu."  st«  "Aiwit*iiralion«8."  "Et.  seini 
Louis,"!. 31;  11,211.35;  AioK/t/iiVr,  I,  3.  aod  5  (pp.  15,  SU.odition  1603): 
jVawCT.  vol.  12;  "Fors  de  BÖam."  r.  53;  "Jostiw,"  2,  0.  2;  4.  12,  1; 
LfVtel.  276. 

*  "Tr.  Ane.  Cout.  Norm.,"  31.  Ord.  Jan.  1257("go«mw  omnfrs  in- 
hibuisBe  in  retrno"):  1303:  1310.  Ord.  1,344.701:  111,294.  Isamh.. 
1.  .357:  n.  671  :  /).  Vaia»fUe,  X.  .M7.  Umia  lo  Hutin  i-ntablifihod  and 
ro^ulat^  theriffht  of  privatpwar.  The  number  of  ordinanws  of  Ihn  KWO-t 
and  even  of  the  1400  x  probibitine  private  wars.  Bhows  tiow  littl«  tliey  witv 
rtiapecled.     S«?  f^pf-rially  the  On).  1.167,  V,  19. 
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nobili^  only  tlic  ihiel,  apiiiist  wlik'h  the  "  antieii  r^ime  "  dis- 
played 90  mucl)  sevt'rit.v  without  much  success.  The  feudal 
armies  disapixranxl  and  uu  one  but  the  kiu];  could  maiiituiri 
troops.     Rii-hfjini  rjiusrd  n  inunber  of  difitcaux  to  he  raxed.' 

§  208.  The  LegiBlative  Power.-  —  The  Uisk  of  tlic  feudal  lord 
was  especially  t«>  enforce  and  apply  custom.  Xevcrtlicless  he  had 
[wlitr  [wwers,  the  hau  right,'  and  consequently  the  ability  to 
make  jwliec  rej^ulatiuns  ("  Etablissements  ")  which  sometimes 
(>eonme  real  laws  and  which  he  often  drew  up  by  mutual  con.sent 
witJi  his  vasssals  in  his  feudal  c<iurt,  e>tpecially  when  there  was  a 
question  of  applying  them  outside  of  his  iloniain  in  the  fiefs  which 
had  Ik-cm  detached  from  it.*  TTic  "bourgcoiäc*'  itself  had  been 
«'pn'scntc*!  in  the  1200  s  in  these  courts  or  feudal  assemblies, 
to  which  were  joineil  the  provincial  estates  of  the  ISWs. 

§200.  The  Administration.*  —  This  word  is  properly  employed 
only  in  Üie  case  of  the  great  seigniories ;  in  the  petty  fiefs  it  is 
necessary  to  use  tlie  term  domanial  exploitation.  There  were  no 
administrators,  but  only  intendants  and  servlinta ;  but  whetlier 
intendants  or  functionaries,  they  all  sought  to  feudalize  their 
offices,  that  is  to  sjiy,  to  cinivert  them  into  fiefs  which  were  trans- 
missible from  father  to  son. 

(A)  The  Central  Admlnlitration  was  in  the  seigniories  the  sjune 
as  in  tlie  royal  doniain,  ihal  is.  a  reducwl  form  of  the  ('an)lingian 
administration  with  its  offices,  seneschal,  chancellor,  chamberiain, 
constable,  and  cupbearer. 

lU)  The  Lftoal  Atlmtnistration  was  made  up  of  "ministeriales" 
or  servitors:  (a)  provosts  ("  pncpositi  ")  in  the  north,  beadles 
("  bajuli ")    in    the    Bouth;*    (b)    mayors    ("  majores  ")j    road 

■  Tlie  Ort\.  at  !fl27  prfuwriboH  thn  dmlnictJon  of  tlin  tortroMoe  (m  did 
th«  Kdipl  of  I»istoia).     Ans4g.  4.  27. 

'"HiBl.dt"  Franw."  vol.  XI,  pn>(. :  Du  rotijjr,  "Coll.  Leber."  vol,  8; 
Flammermonl.  "  De  ton«*ssu  lt«is,"  ItBM  ;  Lafrrrih-e,  "  Lioiji  dn  Simon  de 
Montfort"  {'Ml.  init.  de  l*ff.."  vol,  7).  Lwkair«,  p.  250,  (bibi.)  above, 
'*  Rists  prov.  Cuuinitmes"  (grant  of  ebartvrs  by  tho  lords).  Fetü-DutaiUia, 
'•Louis  Via.- 424. 

'  /'.  df  Font,  16.  I.  ■■  Joslire."  2.  2;  "Poni  rlp  IJftarn."  r.  W;  fUury, 
"Dr.  public."  t,  2  <rieht  of  ban  and  of  publii'  cry,  ordinary  sciKuion 
publisQM)  only  by  pliwards].  "M.  de  Saxe."  '•  Lauidr.."  I,  TiO;  •"Si.  de 
Souabe,"  "Lt-hnr.,'  41;  lilomhl.  181.  ('/.  feudal  righte.  following, 
"Iwin  via"  (ri(:ht  loscll  u'ine),  "  ban  dp  raoianon  "  (richtof  harv*Bl),"m'(nu8 
t»annitum."     "Or.  Cout.  Norm.."  8.     "Et.  saint  Louis,"  I,  111. 

•"ICt.  de  saint  Louie."  I,  36:  Beaum.,  34,  41;  Frommhotd,  109, 
127  ("Sent.  <k  jure  statuum  temp."  12:11). 

*  tttehoire,  260;  Atotinier,  VII.  12S  and  fallowine;  Snanoböt.e.  7: 
D'Arboin  dt  Jubainntt«,  "Hist,  dea  oorates  d«  Champainie.  '  11.  85  and 
folluwin^r- 

•To  th*  provo«ts  or  "bail««,"  corrMpondi^l  tlw  viitcounln  in  Nor- 
mandy, tlit>  "chatclsius"  iu  Fl&ndera,  Caampaffsf?.  and  BurBundy,  tbe 
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surveyors  ("  viarii "),  sergeants  ("  servlentes ").  and  other 
inferior  officials.  The  provosts  and  beadle-s  ("  bailes ")  com- 
bined the  moat  diverse  powers,  military,  judicial,  and  financial. 
Unlike  the  inferior  officers,  they  i\'h\  not  generally  succeed  in 
making  tlieir  offices  heretJitary.  At  the  end  of  the  llfXJs  and 
at  the  beginning  of  the  ]2()(]  s  an  intermediate  piece  of  machinery 
appearcf)  in  the  great  seigniories,  immety,  the  senesohal,  or  great 
IwiiliiT  ("  biidh  "),  who  was  interpused  helween  the  seignior  and 
the  provosts,  and  who  was  the  ]iicrnrchicHl  superior  of  the  latter; 
in  his  hands  were  concenlruted  the  afTnirs  of  several  provosts. 

The  st'iicschals  of  tlic  court,  at  first  charge*!  witli  tins  care,  were 
too  far  removed  frr>m  the  provosts  to  exercise  efficacious  super- 
vision over  them  ;  it  was  necessary  thon-fon*  to  send  out  ins|)cctfirs 
(frr>m  the  time  of  I/iuis  Vfl),  who  soon  lietramc  |M'rmancnt  officials 
under  the  name  of  bailiffs.'  The  multiplicity  of  affairs  le<i  there- 
fore to  adivision  of  this  office  and  the  creation  of  seotindary  centers ; 
Philip  Augustus  appears  to  have  cstablishcri  "  the  first  of  the 
great  bailiwicks  in  his  own  domain  a  little  before  1190."  It  thus 
came  about  that  there  were  three  kimls  of  administrative  di\'isions : 
1st,  tlie  seneschal's  jurisdictions  and  bailiwieks  ;  2d,  provostships, 
cftstellanies,  etc. ;  and  3d,  cities,  or,  In  the  eountiy,  parishes  and 
villages. 

§210.  Seigniorial  Courts.-  —  The  "Saxon  Mirror"  presented 
the  king  as  still  the  grand  justiciar  of  the  kingdom,  "  communis 
judex  omnium  "  ;  as  soon  as  he  appeared  ever>'  other  jurisdiction 
was  suspended ;  the  inferior  judges  were  only  delegates  to  whom 
he  had  given  a  portion  of  his  powers."  In  France,  as  in  GCTmany, 
the  athninistratioii  of  jnsliet-  was  regartleil  as  the  essential  attri- 
bute of  political  Suvcreiguty.  But  the  theory  of  the  "  Hason 
Mirror  "  which  was  far  fmm  being  exact  for  Germany  was  still 
less  so  for  France.  From  the  iH'giunings  of  feudalism  the  seigniors 
admin i sterol  1  justice  in  their  own  nanii-s.  Tlie  Fnuikirih  |MTiiHi 
alrea<ly  \itu\  its  domestic  courts  of  the  master  for  his  slaves,  its 
domainal  courts  of  the  great  privileged  landowner  for  his  "  coloni  " 

"bftillo!*"  in  Flandcr«,  Brittany,  etc.,  the  "vneuiprs"  in  Toulouse,  et«., 
"Or.  Cout.  Norm.."  v.  3  aiul  followinK,  Lot,  N.R.H,.  1«93.  p.  293;  Bon- 
polot.  "Hist,  des  Inet,  dt  la  Lorr.,"  pt>.  2C3.  270.  276. 

'Ord.  1190  or  TeslanM-nt  of  Philip  Aiijriüttiin.  "Or.  Cout.  Norm.," 
0.  4  »nfl  fallowing.     fWiV./>uf<nHi*,  "  Uuis  VIM,"  3G.'i. 

*  rio;;i:i.  -Imt.  pol.."  II.  212.  'l^:  Ktmtin.  p.  175.  413:  Luchairt,  p. 
204.331:  Ta».)»,  "Hist,  dcft  jiiHt.  des  ann.  «|(li.-KHt  d«  Paris."  1883:  Utau- 
Ump»-Br,iupri.  "Cout.  d«  I'Anjou  «^t  du  Maine,"  vol.  I,  p.  1890;  PvUoek 
and  Maitland,  1.  559. 

»3.2fi.  I.  C/.  1.58,  2  and  3,00.2:  M.O.H..  L.L.,  11,96.  183.  I9Ö.  etc. 
Btmdti,  p.  IÖO. 
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aiid  the  inhiibitaiiLs  uf  his  lands ;  perhaps  alsii  its  seigniorial  oouru, 
if  wt'ftdmit  thftt  thcfffnif/fM  judgird  ihrir  "mjuti."  Witlithe  advent 
of  fcuilKltsm  private  oourts  (lovi-lopid  ;  whether  he  had  a  charttT 
of  iniiDiinity  or  niit,  the  luiiduwncr  judgt^l  the  men  uf  his  domain  ; 
the  cniitraet  of  fiff  gave  to  the  ^ignior  tlir  adniiiiistriition  of 
justice  over  his  vussaLs;  and,  on  the  othe*r  side,  the  suceessors 
of  the  C'arolingian  ofücers  (dukes,  counts,  etc.)>  who  admirustcriHl 
justice  in  the  name  of  their  sovereign,  converted  this  right  t«  their 
own  use.' 

§211.  "  riflf  and  Juitlobara  Nothing  In  Comman."^  In  Beau- 
vaais  and  Normandy  in  the  1 200  s  every  feudal  seignior  had  the 
right  of  administering  justice  on  his  öef.'  (>n  the  contrary,  ac- 
cording to  the  "  Siixtm  Mirror,"  a  seignior  could  not  administer 
justice  without  special  [lermission  from  the  prince,  as  his  owner- 
ship iVid  not  imply  the  right  of  administering  justice.'  Of  tJiese 
two  sj-stenis,  one  dlstinguisliing  the  fief  fmm  the  right  of  dis- 
pensing justice,  the  other  confusing  them,  which  one  cume  ti> 
prevail  ?  This  question  has  been  the  subject  of  lively  discussion. 
The  maxim,  "  Gef  and  justice  have  nothing  in  common,"  has  been. 
in  the.hanils  of  the  jurists,  a  weapon  against  the  seigniors;  the 
fief  way  left  to  them,  that  Is  to  say,  the  ownership,  but  the  rigtit 
to  odmiui^itcr  justice  wa»  taken  away,  that  is  to  say,  tlie  sover- 


>  "Juxtitia"  «igniRwi:  1st,  justiw;  '2d,  pmfltfi  of  jujilk'p  (linox,  f<U\) ;  3(1, 
(bypxtenston).a«iminislraÜv«andßtiaii4?t&lp4)Wprsunlinarily  conm-otedwith 
ju8li<r4<,  th«>  procuring  af  rcvonuos  or  crvcn  npigniorial  tiiif4i  snrl  rc'vimuw. 
th»  Canat.  ww  "Juslilia":  Oit4rnrd,  "Polvpt.  d'Imiiiion";  "(Jr.  Coul. 
Norm..  3.  "Vicaria"  ts  tlii?  «-quivalt-iit  af  "juBlitia"  and  d«x»  not  nwao 
inrerior  ju<il.W  only  a»  la  ordinarily  bptk-vi>d.  F.  t^.  N.R.H..  ISKi.  283. 
Bwinniiur  willi  the  lÜUO«  "vijiri«  '  ws«  uiwrl  in  iin-fi-n-ni-»^  U>  "vicaria," 
"vigfiria,  liut  this  word  ha*  Iwo  iiK-aiiiiitrH  :  Ist.  jusliw  in  KcniTal  ("Et. 
Saint  lyiuis."  cd.  VüAUt.  III.  14.  IS.  Äi.  M.  M.  ctt'.S.  and  Iprrittiry  over 
which  a  svienior  •■xoroix^Ni  ii  :  |H)liriii|;  uf  %\\t'  »Ittt'i*,  üqimrt^.  markets,  and 
oolwequcnlTy  infmor  juBlii"«  waa  uttavlitrd  to  it.  Con«?rnine  theetymol- 
0)(y,  <*/.  Lot.  p.  206:  oonwmine  tlw  variotia  functioon  wf  tho  "■vioarius." 
c/.  p.  2W.     Laur^t  on  " I^.y*!.'*  272. 

*  BtaMtnanair,  10.  2  and  rollowiiiii.  In  Bcauvaisis,  every  f«'udal  lord 
adminiatcrod  superior  and  inrcrior  iusticK)  in  hU  flef,  exoept  at^liuns  «hieb 
l>eIonK<«d  Ui  tliw  i*i>tint  liy  n-attim  of  nia  «>v«trM|tnty.  (?/.  c.  W.  "  V.l.  Saint 
UiuiB."  1. 115.  "Tr.  .^Jlc,  C,  Nonii.."59:  "quiliu-tdnminu.-t  hain't  plai'ila 
in  tfrrrissuis."  "tir.  C.  Korin.."2.2  ("Bolusauteni jirincepsplpiiain  hobut 
iurisdirtiijDvni");  27,  7.  Cf.  Clermoiü,  3.  22;  Rffintd.  1,  29;  Lot/ial. 
271 :  "Olini."  "Table,"  «*  "Justitia." 

■"Saxon  Mirror."  3,  ;*A,  3:  M.  ft.  Blondrl.  pp.  /V4.  16fl.  Evpry 
BtngnioT  vXiu  adiiiiiii«t«-rH  jiiMlio*  ovt*r  a  f\vt  or  an  ollodo  must  obtain 
8pt*aial  permission  whioh  was  oomplotcd  by  tho  collation  of  ihi»  njyal  Imui 
which  was  distinct  fmm  th«  invertiture  of  tt-rritdry.  "Or.  <Tout.  of 
Fraaoe,"  1,  3,  and  IV,  .V  To  th«t  kin«  only  (H-lonKfd  thu  riuht  to  nroat« 
now  juViKdiotion»  throuehout  his  kijisdoin.  Many  "customs"  luul  two 
dktinet  \\i\m :  the  one  on  juiiticie,  the  other  on  6cfa  C'or  ouunple,  Ku, 
Brvtagnv,  Main«,  Aiijou,  «to.). 
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eignty,  the  politk«!  rights.  The  distiiictiiiii  which  the  laws  of  the 
Ki-vulutioti  made  WtwiTti  dominant  fouilalism  und  contractinc 
(eudalism  was  only  a  variation  of  this  formula.  But  if  we  con- 
sider only  primitive  Ftnidalism  and  if  wc  stick  to  the  achniiiitit ra- 
tion of  justice,  properly  so  calleii,  without  coni-'erning  ourselves  with 
the  rights  of  sovereignty  in  general,  the  emlMirrassment  Is  great. 
In  reality,  seigniorial  courts  were  not  born  from  a  simple  situation ; 
their  origin  wa^  too  complex  for  us  to  dream  of  a  perfectly  logical 
theory.  The  maxims,  *'  fief  und  justice  «re  only  one,"  and,  *'  fief 
and  justice  have  nothing  in  common."  express  two  tendencies 
both  of  which  made  hcaijway  uniler  the  feutlal  regime.  The 
seignior  who  granted  a  fief  acquired  thereby  the  right  to  judge 
bis  vassal ;  in  case  of  failure  on  the  part  of  the  vassal  to  [perform 
the  contract  of  infcudation.  he  ha«!  the  right  to  take  the  law  into 
his  own  bunds  and  take  possession  of  the  fief.  On  tiiis  fief  were 
to  be  found  holders  who  were  nut  iLoblcs.  ami  .serf»,  anil  it  was 
entirely  natural  that  he  should  have  claimed  the  right  to  judge 
these  tenants,  at  least  in  so  far  as  questions  of  their  tenure  were 
concemwi.  Once  vestwl  with  the  administration  of  feudal  or 
domanial  justice  he  set  aside  all  other  judges,  if  be  could,  and  him- 
self  adunnistered  justice  in  all  its  plenitude ;  in  that  case  his  justice 
was  not  merely  eoiitractual  or  feudal  but  it  was  seiguiorial.  In 
the  process  uf  this  evolution  the  aihntiiistration  of  justice  by  the 
seignior  exceeded  at  times  its  natural  limits  and  cneroju'htHl  upon 
tliat  of  less  iwwerfiil  seigniors  or  alliHlial  pmprit-tfirs  who  were 
his  neighbors.'  He  jiic|gi?d  casi-s  arising  outsiije  his  lands,  that  is, 
he  judgtni  persons  who  were  not  iHJund  to  him  by  the  feudal  tie.' 
Inversely,  it  somcttmc-s  happi'ne<l  that  the  old  dispensers  of  justice 
arrestcrl  his  progn'ss  anil  nnluceil  hiiu  to  the  position  of  a  simple. 
domanial  or  landeil  jndgi*.  or  even  despoile*!  him  of  all  right  to 
administer  justice.  Thus  we  find  fiefs  mthout  their  courts  just 
as  we  find  courts  without  fiefs.' 

'The  &dininii<tnilion  nr  justice  was  attached  to  many  allode«:  the 
Ff!Hi1i-*tf  hold,  in'v<Tthi'|r-jM,  Vint  Ilmri'  w(w  no  nllotjiiil  jusiici- ;  they  meant 
by  this  that  the  hMld«*n<  »f  alltxle:«  «ho  a(hiiiiii»ti<n-d  jut^tloc  received  this 
nßhi  from  the  kiat;  by  virtue  of  tho  fiof :  their  lands  were  allodial  ia  resprcl 
to  ownttnthip,  hut  ffudiU  iu  rmpt^it  to  justioH.  fimum.,  11. 12;  "Miroir 
d©  Souabo,"  101, 

'  The  same  land  micrht  ho  a  fioF  held  of  one  lord  and  at  the  same  time 
b«  in  th«  juiiticv  of  am>th(.>r.  Mauy  little  fiefH,  alh>cloM  traDsTormed  inio 
flefs,  hod  no  courts,  li  wois  ran'  uiai  a  si'Ii^nior  had  a  neht  of  juetler 
indcpendontly  of  a  flef.  but  his  rieht  to  adniiniiior  jii«Uc«  ort«n  oxt«ndt>d 
b«yaDd  the  limits  of  tha  titif  atul  in(flu<lvil  !)»•  lundx  that  be  bad  not 
KTEUted. 

■  Cf.  Etmein,  p.  2.52.  who  distinguishes:  Iftt,  ftoigniorial  jufttico,  which 
waa  exercLied  even  out«ide  of  th«  Uvfiuid  extendi  iig  ii>  (Tiinttra]  tu  oil  aotiuoH ; 
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%'2\'2.  Superior  tnd  Inferior  JurlMUotion ;  "  Medium"  Juito- 
dietion;  Land  Jurisdiction.  —  Aiuoiig  the  aeiKnior»  some  had 
suprrinr  jurisdiction,  that  is  to  say,  tlit-y  fxt-roist'«!  rivil  and  vriin- 
ina]  jurisdiction  without  restriction  (tlius  tlicy  had  the  right  to 
impose  the  death  penalty,  a  gibbet  with  two  or  more  posts,  with 
a  pillnr^'  and  carcan,  was  the  si^  of  a  superior  jurisdiction);* 
others  had  only  an  inferior  jurisdiction,  limited  ordinarily  to  simple 
police  offenses  (punishable  by  a  line  of  ten  sous)  and  to  civil  cases 
(involving  sbcty  sous).  Tliis  distinction,  which  s«i'nis  to  hv  very 
old,  was  doubtless  connected  with  that  eiitabhshe«!  during  the 
Prankish  period  between  the  jurisdiction  of  the  count  and  that 
of  the  centurion  or  privilcgcil  person.'  Moreover,  it  was  never 
precisely  delimited  and  so  wc  need  not  he  surprised  to  see  the  ap- 
pearance in  the  13)0  s,  and  certainly  in  the  1300  s,  of  a  system  of 
intemifHliate  ("  moyeiine ")  courts  for  nil  civil  cases  and  for 
criminal  offenses  punishable  by  a  fine  not  exceeding  sixty  sous  (gen- 
erally speaking  because  the  limits  varied  according  to  custom);' 
aiHl  also  tt  sj'stem  of  land  courts  ("  justice  Foncit^re  ")  which  were 
less  courts  than  the  exercise  by  the  seignior  of  the  rights  of  owner- 
^ip;  it  permitted  him  by  victue  of  his  private  authority  to  aeize 
the  property  grantefl  by  him  as  a  fief  or  (»pyhold,  for  lack  of  the 
fulüllmeut  by  the  vassal  or  the  copyholder  of  hih  obligations.* 


2d,  feudul  iustico :  (o)  over  the  van»la  of  tho  wignior  by  virtue  ot  the  ooa- 
iracl  at  Get  (at  U«Rt  if  the  homAtre  was  "  Uvuo  ^  ;  (A)  ovor  Llio  disput«« 
relating  to  th«)  Hf>f  (or  fvon  to  the  profit  of  the  mivnior  wnt^tr  in  rv«tH>ct  to 
litt^tioD  relating  lo  the  "oeosive");  it  wa«  jufftico  fonci^rv  (land 
justk-«)  but  iiiteroreted  in  a  broad  fashinn.  The  lexUt  cited  Ho  not  eon- 
vinoemc.  "Jostipo,"  10.  2Ö.  2;  "Gr.  C.  Norm.."  2»,  and  30.  AS;  Btaum-, 
SO,  lii.  and  following:  .4rfni>.  3, 17;  Bovt..l,iM.  It  doe« not  seem  to  luv 
lu  bu  dstablisliod  lliul  originally  the  ifosaession  of  a  flnf  had  alwayn  cjuried 
tbo  right  of  fotidal  justice  over  th*  pxtcnl  of  tho  land  that  it  conipriWHl. 
C/,  Beaum..  10,  2;  f»8.  1;  "Or.  C.  Norm.."  2:  BoutiUtrr.  X.  »4  (vxwp- 
tioiu  Bucordiny  lo  Kemein),  1  doubt  if  u|]l<  could  Iran&latv  "ßef  and  juntieo 
have  nothing  in  common"  oa  "tief  and  wi^niorinl  justice  have  nothing  in 
oommoD,  but  ev<:«-\'  ß«>f  involves  feudal  ju8tict>." 

'  "Tr.  Aue.  Coul.  Xunn..'*  53  (  "ptocila  cusis'»),  50.  70;  "JuBticw." 
2,  5,  Beaumanoir,  t'.  58  (superior  «nd  inferior  jnsli«»).  />c*  Jlfor.*«,  20,^. 
Cf.  "dr.  Cout.,"  1,  4,  and  4,  S  and  folliiwing;  Lnytrl,  274  and  follow-ing. 
"Et.  desaintLoui»."  I,;M.42,  115;  11.8;  Baeqwl,  "Dr.  ile  juetioe,"  c.  2 ; 
Aojrurau.  flee  "JuHlicc"  :   F/'-wry,  "  Dr.  puMip."  1.  2;  /fonrn/of,  346. 

*  "The  right  of  ailminisU'^nng  justit-w  went  with  the  land;    the  most 

ulrud  land  of  inferior  juirtice.  oould 
VMltt,  "Inst.  poJ..'  H,  459.     For 

De*  Mara,  296, 


powerful  lord  of  thf'  kiiiicdom.  if  uo  acquired  land  of  infi<rior  juHtiw.  oould 
not  pjtprriae  Rupflrinr  jusiict' over  it." 
Lorraine,  sew  button,  TIk^im,  p.  188. 


>  Vioilet,  "lost,  pol.."  II.  458.  flita  an  oot  of  1252. 
297:    '-Or.  C.  of  IVanee,"  I.e.  toy«/.  273. 

•  Baequct,  "Tr.  d<'*  droil«  iltf  iuslir«-,"  3,  say»  that  in  his  lime  (end  of  ibo 
ISOOs)  Incre  was  do  »yslom  of  laud  and  uiauur  jusUre  in  the  nrovoetahip 
and  llip  vismiunty  of  Paris.  Raauenu.  see  "Justi«.  fonciftre^;  Ftafh.  I, 
276;  BruiiiiU.  N.R.H.,  IS96,  532;  Bwrdol  d<  Rühebourg.  III.  507,  570: 
"Or.  Cout.  Norm,,"  2S,  2:    BoiUüti^.  2.  91 ;    FUury,  "Dr.  publlo/'  I,  2 
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$  213.  OrKWiiutiim  of  Svigniorial  Court«.  —  These  courti>  had, 
if  we  may  so  speak,  two  sides :  the  seignior  heW  a  feudal  court 
(hiRli  court,  baronial  court)  for  the  nobility  and  a  bourgeois  court 
for  the  common  people.' 

Ist,  Th«  Teudal  Court.  —  (A)  Compositiort.  This  court  was 
presided  over  by  the  seignior  (or  by  one  of  his  officers  in  his  stead, 
for  example,  a  bailiff) ;  it  was  composed  of  his  vassals  or  men  of 
the  fief  (to  the  number  of  three  or  four  at  least)  in  Wrtue  of  their 
obligation  to  attend  court  fand  such  of  his  officers  as  he  had 
summoned).'  However,  it  had  neither  a  fixed  composition  nor 
seat,  nor  were  its  ses-Mons  held  period iciilly ;  the  seignior  was  bound 
by  no  rule  except  that  of  rendering  justice  to  his  vassals  under 
jjenalty  of  losing  them,  and  that  of  judgment  by  tlieir  peers. 
(B)  Competence.  The  jurisdiction  of  this  court  embraced :  (a) 
cases  Between  the  .seignior  and  hLs  va-s^ol.s,  or  between  the  vassals 
themselves,  and  for  thLs  purpose  cities  and  religious  orderä  were 
likcneri  to  vassals ;  (6)  cases  involving  denial  of  justice  by  vassals 
and  those  in  which  wrongful  judgments  had  been  pronounct-d  by 
them ;  (c)  actions  between  nobles  which  had  already  been  tried 
by  the  seignior's  officers  if  it  pleased  him  to  allow  an  appeal.' 

2d,  Inferior  Tribunals.  — ITiose  not  belonging  to  the  nobility, 
the  serfs  and  common  classes  ("  roturiers  "),  were  judged  some- 
times by  the  »eignior  himself  or  by  the  feudal  court  (described 
above],  but  more  often,  it  ap|)ears,  by  the  seignior's  officer» 
(bailiffs,  provosts,  etc.),  sometimes  alone,  sometimes  presiding 
over  a  group  of  upright  men  ("  prud'hommes  "),  well-known  local 
repftaenta lives  of  the  common  people  (rf.  the  Ch^telet  of  Paris}.* 

§  214.  Judgmsnt  b^  Peon.  —  In  both  classes  of  seigniorial 
tribunals  the  parties  were  generally  judged  by  their  peers,  the 

(verjf  rare).  Acrortlinc  Ui  Enmcin,  p.  414,  i\»*  would  b*  a  r«3>i(Iiin  of  the 
justtu«  iniii'feuL  iu  iLt-  uof  wUch  wuuld  hcivv  portiiiltvd  )bo  judtdntc.of  aU 
soit«  relating  to  this  flef ,  and  not  mer«ty  iho  aot  of  seizure.  Loysel,  272 : 
"Or.  Cout.  of  Fmn.M^,"  4,  U,  p.  r>4.*i.  iMnseau,  "8€i|[neurie«,"  10,  43; 
Voloit,  6.  "Stos,"  tS;  folluwiui;  "Saisie  d'authoril4  privße." 

^Marnier.  "Cout.  Pioardir.  '  p.  ].  Encland :  feudal  oourts  and 
manorial  for  Ih*?  copyholder».  Ocrmany  :  '*  Lehn»-"  and  "  Dienstgöiohte." 
"Uofguritrlito"  (domaidal  «ourl.«). 

'  /^Mffloijt.  ■■Textes  rel.  h.  \'\\U\.  du  Parlmnonl,"  no.  2!  (1224). 

»  P.  cfc  Font.,  21,  10,  22.  37;  Hr.nutn.,  07,  2,  "Kl.  saint  Louis,"  1.  70. 
If  there  wore  not  enoueh  va.«sal^.  he  addressed  himself  to  his  suzerain 
who  Rent  his  or  who  retAini^d  the  affair  and  indeed  it  in  hia  court  ("mettre 
ra.  Ctmr  un  Cour  soiivnniiim").  '*  Kom  de  H4arii,"  r.  5,  Women  judeea, 
VioUtt,  "  Insi.  [>oI.,*'  II.  450 ;  "roturiers,"  457.  Itinerant  juileeH  in  Nor- 
mandy and  in  Kni^land  ;  amhulator>*  ma^Htratns  who  held  feudal  aitdKes. 
MUiHwhat  afU^r  tb«  faaiiion  of  tli»  ('aniliitgian  "miasi." 

^  Beauin.,  I.  13.  llj;  ".\riois."  3,  20;  52.  12;  36.  11  and  foUowing. 
P.  de  Font..  21,  8;  Boutütier,  1,  2,  3,  84;  "Lille,"  1,  22;  Dodtt.  "Imt. 
J&iuaiem,"  p.  281. 

223 


12141 


iriSTORY  OK   rilBNCH   PUBLIC   LAW 


[Cbap.  V 


president  only  pronouncing  the  sentence  an«!  onlering  ita  execution.' 
The  judgment  of  Oiuir  peers  afforded  guarantees  to  suitoni  against 
the  arbitrary  action  of  the  seignior  or  his  oflicers;  it  was  not  an 
innovation,  but  a  continuation  of  customs  prevailing  during  the 
preceding  period  ("  rachimboui^,"  "  ßchevins,"  or  aldermen) 
and  which  were  favorc«!  by  the  cusioniar\'  character  of  Icgishitioti. 
Feudalism  made  the  custom  of  judgment  by  peers  a  right  of  the 
vassid.  As  to  the  ranmiou  people  and  serfs,  the  old  custom  had 
less  force;  for  serfs  it  had  not  existed  everjTvhcr»'.  and  in  many 
places,  doubtless,  the  seignior  was  tlieir  only  judge;  the  common 
pt->opIe  themselves  in  tlie  1200  s  were  often  judged  by  seigniorial 
ofIi(x*rs  whii  were  content  with  asking  advice  of  the  notables; 
thus  judgniotit  by  one's  |K.-er3  became  a  customary  or  conventional 
privilege.  Ouring  the  15(10 s  a  complete  change  took  place:  the 
king  njone  had  peers;  the  seigniorial  tribunals  wvtv  composed  of 
men  IcanitHl  in  the  law ;  the  feudal  and  customar}'  elements  were 
eliminated  ;  and  there  remained  in  them  cmly  jurisconsults  such 
jis  there  mujit  have  been  from  €?arly  times,  in  the  persons  of  c-ertain 
seigniorial  ofhcers.  The  change  had  its  causes  in  the  progress  of 
the  law  and  of  judicial  procetlure  under  tlie  influence  of  the  revival 
of  the  Roman  law.  The  duel  and  the  ordeal  gave  place  to  examina- 
tions and  written  procedure'  (Council  of  the  l^tenin.  1215; 
ordinance  of  St.  Louis.  1260  or  1258) ;  vassals  and  customories 
feeling  their  incapacity  in  the  presence  of  this  legal  learning  and 
finding  the  duty  of  attending  court  irksome  withdrew  and  were 
replaced  by  profes^onal  jurists ;  the  seignior  himself  had  himself 
replaced  by  his  l>inliff  or  seneschal,  and  the  latter  by  a  lieutenant ; 
from  tlie  1400  s  this  latter  ollicial  was  the  onlinary  judge.'  The 
letn^tttion  of  the  1500  s  forbade  the  barons  themselves  to  sit.  just 
OH  it  was  forbiditen  to  the  royal  baililTs,  and  for  the  same  reasons.* 

'  /».  dr  Font.  !.">.  .■«;  "Or.  Cout.  N'orm.."  9;  Benuman..  fi7.  2.  17* 
"li  segneur  n«  jucont  pas  en  lor  cours.  maiN  lor  bomc  juofnl."  "üt.saiofl 
Louis."  I.  76;  Seaulrnifin-Biaupri,  'Tout,  di»  I'Anjou."  I,  Ä2:  Tanan, 
p.  SI ;  VialUi.  II.  46:i:  in  Lomunn.  gentlompn  wore  jurlf^-H.  ih«  ■•bailie" 
did  not  even  deliberat«.  Dodu,  "Inst.  J$nis.ilem."  p.  2*il :  llic  kioR  ooold 
DUt  liimself  reaclnr  juBline.  "Orand  Cliarter."  21.  '-{(f:  "nullus  lil»er  homo 
capiatur  nut  dL^scUiatur  nisi  per  Ifgoln  judteium  parium  imorum  vol  per 
It^ein  lerre,"  53.     ßongalot,  p.  '£&&,  Amiefn,  TU.  Houiiitm.  I. 

1  X.  5,  35,  3.     Esnirin.  '^'Hist.  de  la  prorÄd.  rrina.,"  p.  46  (English 
tmn^lation  hy  John  Simpson.  Boston,  1913). 

•  r.  Botin.  "I'rmct  de  r*r.  proefidure"  fH.*»),  ed.  Quicherat.  IV.  57. 
Ill  Artois.  in  thf  17008,  ihn  men  of  the  fief  still  jtideed  nnder  the  presidennjr 

nt    th«    bailiff.       Viollel.    U,    ■!«*;     Hraummwir.    1.    13;     tiixilHtirr.    1.   'A; 

Loyct,  50.1;    Dantf/.  "Prouvepar  t<5moins."  I,  34^}.    Code  Uonry  III.  18.- 

*  Loysrau.  "OfBrea,"  H,  1, 4.3.  The  »eif^ior  eould.  aroordini;  to  eommoM 
opinion,  remove  ttie  judge  (but  h«  had  appoint«d,  unit«»»  Ibe  Utter  hadi 
a«quir«d  bä  oIBce  by  payins  for  it.    "Ord.  KousiUoa,"  27;    Loyseau, 
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§  21G.  reudal  Procedure.' — The  system  of  pecuiiiar>-  "com- 
positions "  WHS  abamloiUTil  mid  jrave  way  to  a  aystem  of  fines  paid 
to  the  scigiiiur.  But  of  tlm  custom  of  private  vengraiicc  there 
rcmmi)e<l  the  necessity  of  Hceu.sattnn  on  tlie  part  of  the  victim ; 
prosecution,  "exofficio."  took  plaee  only  lu  cases  of  flagrant  offenses. 
In  a  general  way  the  procwhire  was  »till  ahnoat  the  exclusive  work 
of  tlie  parties.  The  methods  of  pnwf  were  still  those  of  tiie 
Harbarian  ]wriod,  namely,  the  oath,  onieals,  and  especially  the 
duel.  Procwiurc  was  both  oral  and  public;  its  formal  character, 
a  natural  tH)ns«|Ucnce  of  the  oral  ploailinpj,  also  recalled  the  IJar- 
barian  epiu-h.  The  judsmi-nt  was  based  solely  on  the  words 
pntnotineed  by  the  parties,  words  which,  once  uttered,  eould  not 
be  retracted,  eorrc^ctetl,  nor  supplemented;  they  were  interpreted 
literally  and  the  jndgnuüit  wa.s  ba.'^ei]  on  what  was  actually  said 
and  not  on  intention  according  to  the  adage:  "oxen  an.*  bound 
by  tlieir  boms  and  men  by  their  words."  The  sliKhtest  error 
caused  the  loss  of  the  case,  as,  for  example,  where  one  said  "  Brach- 
ton  "  instead  of  "  Bracton  " ;  thus  a  formal  error  in  the  appeal 
rendereii  the  judgment  open  to  attack  in  its  entirety  and  wa.s 
punishable  by  a  fine. 

§  216.  D«aad«nc«  of  the  Seigniorial  Courts.  —  At  tlie  opening 
of  the  monarcrhical  periiKl  the  seigniorial  tribunals  were  no  hmgcr 
feudal  in  their  composition,  since  men  of  the  law  wen*  now  the 
judges;  they  undera-cnt  the  same  transformations  as  the  myal 
courts,  and,  at  the  same  time  that  the  principle  of  uniformity  was 
established  on  this  side,  they  lost  much  of  their  imi>f)rtanci'  on 
another  through  the  theory  of  the  royal  cases  and  that  of  priority, 
and  were  .suhortlinatcd  to  the  tribunals  of  the  king  through  tJii- 
sj-stem  of  appeal. 

5  217.  Boyal  Caaet.^  —The  tribunals  of  the  king  claimed  from 
an  early  time.  In  accordance  no  doubt  with  Roman  ideas,  tlie 
exclusive  jurisdiction  i)f  certain  causes  called  royal  ctuieji.    There 


"OIEoes."  5.  4.  Those  ofliees  did  not  become  hereditary.  The  Beiirniors 
had  attached  to  their  iribunnl».  fiscal  procurers  whosr-  »I'tuation  wuh  onnli»- 
goofl  to  that  of  the  public-  pronwutor)'  <>r  t.he  royal  ix>urlji- 

^  BruHner,  "Wien.  Akad.."  57.  738  fPVonch  iraaslation  "R.  crit..*' 
Ift7I-72j;  Etmein,  ""Ifist.  de  la  proctd.  orim."  (English  translation  by 
John  Himpwn,  BoKlon,  11113). 

^Viollct.  "Inat.  pol.."  2.  221  (and  bJijUoe.);  Tartiif.  "Proo&d.."  10: 
Tanoii,  "Justices  cfea  Bgl.  de  Paris,"  93;  Lnnsloi*,  "Phil.  ITI."  27fi: 
Avberl.  "Wist,  du  Parlemonl,"  I,  264;  "Le  Parlement,"  II,  K  and  foUow- 
injf ;  Lurftairf.  ft7l  ;  Gtnaton.  "Inat.  Anglnt.."  3,  377.  Enmrifi.  p.  420. 
Iiolds  (hat  th«  iht-ory  of  th«  royal  t«se  did  not  have  its  point  of  dnparLurp 
in  Rvtuan  law  f"Pr»tiouo  do  Jaoobi,"  r.  35).  Its  devciopiiivat  coincides, 
oovortbcl«»!,  wttb  ibb  oitTusion  of  Roman  Ideae.     Cf.  Blonilel,  p.  Ö1. 
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had  nrvcr  beon  a  definite  list  of  these,  a  fart  which  permitted  their 
multiplication  as  the  authority  of  the  king  increased.'  At  Bret 
the  theori,-  applied  only  to  the  Roman  crime,  "  crimen  majestatis," 
which  included  every  assault  upon  the  person  or  honor  of  the  kinjj, 
or  upon  his  domainal  rights,  crimes  on  the  great  lunhways  or  royal 
roads,'  and  even  everj'  violation  of  the  public  peace  nf  which  the 
king  was  the  guardian  (for  example,  possessor>'  actions).'  At  the 
beginning  nf  tlie  ISOO  s  the  noWes  were  alarme<l,  so  many  reserved 
cases  cncroachcti  upon  their  right  to  administer  justice.  Lotus  X, 
the  Quarrelsome,  endeavored  to  reassure  them  by  this  rather 
unsatisfartorj"  definition :  "  The  royal  '  crimen  majestatis  '  is 
understood  to  include  every  case  which  by  law  and  ancient  custom 
may  and  must  belong  to  a  sovereign  prince  and  to  none  other."  * 
Gradually,  during  the  I30()s  and  140()s  most  serious  crimes  came 
to  he  included  in  the  category  of  royal  cases ;  such  were  rebellion, 
unlawful  assemblies,  heresy,  the  bearing  of  arms  (which  the  or- 
dinances of  HS7  and  Iö:i2  prohibited  except  by  gentlemen  and 
officers),  counterfeiting  money,  usury,  etc.* 

i  218.  PHorlty  ("  Prerention").  —  If  the  royal  judge  had  taken 
cognizance  of  a  case  before  the  seigniorial  judge,  he  retJiined  the 
jurisdiction,  especially  for  offenses  of  which  the  repression  was 
urgent,  under  the  i)retext  that  tliere  bwl  been  negligence  on  the 
part  of  the  inferior  judge  ("  aupplet  superior  inferioris  negligcn- 
tiam  ").    By  this  means  the  royal  courts  continually  encroached 


■  BMumanoir.  34,  41 ;  10,  2  and  following :  a  c«8e  which  bolongctl  to 
the  Count  »r  (Tlemifint  hy  nMLAon  of  «ovvroig^nly.  "Tr.  Ano.  C.  Norm.," 
15.  53.  59.  70;  "Or.  C.  Norm.,"  2.  2:  P.  dr  font.,  32,  17:  "Or.  C 


2,  1 


'out.  of 
B.  dt  Rtfheb.  2.  652:    Valoi».  9; 


rr&nco,"  1,  3;   Boutittier.  1.  5 
Perche,  8. 

■  Bnumanoir,  25  iTovaX  road) :  the  public  hishways,  or  junMlietion  of 
offeosM  oommitt«d  on  Uieroado.  25,  5;  "C  dc  Norm.."  supra. 

■  Which  suppoMM  «AMUilt.     P.  dt  Fonl.,  32.  I .     r/.  fnllowin«,  PaMiaiion. 
'ÜPd.  I.  000;    "Olira."  i.  029.     The  tiieory  of  Ihe  royal  cam  was 

developed  out  of  the  variouR  mcoiui  by  which  tho  jurindiction  of  iho  royal 
nourU  wa«  extended  espeRially  bofnm  tho  .'iOn.«:  ImI.  tb«  utcnurd  or 
•peeial  protection  of  the  kin«,  folton-ins  the  "mundium"  of  the  FratikJsh 
epoch;  2il.  tht? bountMtsifl  of  the  Ua<;  3d,  the  i«ril  bmI:  thp  S4<|«  to  which 
it  was  aflixo<l  Tell  w-iiliin  tht'  campeteacy  of  the  royal  courts:  HituliUier. 
2.  1 :  "Or.  Oout.  du  Vr..-  1.  3.  !5:  Lovuau,  "Seitmeories."  14,  13:  4th. 
fOTAl  letters  alK<>  pprmiltfxl  ihp  royal  courts  to  takp  jurtBdi(*lion  of  «ffairs 
which  would  not  have  belonged  to  tbemneeecaaiily;  finif  foouiV/r.  "Hint. 
du  XiTern.,"  1,  508;  5th.  tho  "6vo(!ation  au  Paxlenieal.  Cf.  Oer- 
man  "  privil^eta  de  non  evoeando." 

*  Imberl,  *' Pratique,"  I,  '£i,  2;  Lteoq,  198.  Enumeration  in  (be 
vrimiaalOrd.  of  1Ö70.  1, 11  :  ^erriire,  "Diot.,"fiee"C'aa  royaux";  Ftvury, 
"liwi.  au  dr.  fr.."  I.  112;  .VuiNtrl  de  Vouglaiu.  "Thbi.  au  dr.  rrim.."  1,  4. 
During  tho  mouarclucal  i-poch  the  royal caaca  were  within  Iho  competence 
of  the  bailiff«  and  seiicxctiais ;  tho  pro^'osts  or  inferior  judsee  oould  not 
judgw  tbrm.     Itambtrt, "  Tabic,"  see  "Cas  royaux,"  "  Anjoil,  '  65. 
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upon  the  juriscHction  of  thv  seigniorial  courts.  Sometime»  tlie 
"  priority  "  was  absolute,  that  is  to  say,  the  royal  jml^e  neces- 
sarily retainc<]  juriwJiction  of  the  case  (cases  of  dowry  and  others) ; 
sometimes  it  was  relative,  that  is  to  say,  the  seignior  had  the  right 
to  ask  that  it  be  sent  before  his  own  judges.* 

§  219.  An>«al.^  —  (A)  On  account  of  default  of  th«  law,  that  is 
to  say.  the  denial  of  justice.  If  the  seignior  rcfuücd  to  dcei<le 
a  case  brought  before  him,  the  vassal  was  freed  from  bis  oblig«- 
tious  toward  him.  he  ceased  to  be  the  seignior's  man  altliough 
keeping  the  fief,  and  might  declare  war  against  him  or  demand 
justice  from  the  suzerain  whose  immediate  vassal  lie  then  became ;  * 
thus  he  sometimes  reached  even  the  king.  (B)  On  account  of 
writ  of  tals«  Judffni«nt  (by  means  of  an  action  against  the  magis- 
trate for  damages  on  account  of  abuse  of  power).  The  losing 
party  declared  that  the  judges  had  pronounced  a  false  and  wrong- 
ful judgment,  that  he  was  ready  to  uphold  this  with  his  life 
against  each  of  them  and  to  put  them  to  de&th  or  make  them 
declare  themselves  vanquished.*  Ordinarily  the  judges  pn^ 
noimced  their  sentences  in  a  !ou<l  voice  and  it  was  necessary  to 
demand  a  duel  as  soon  as  the  majority  had  given  their  opinion. 
"Whenever  the  judges  did  not  deliberate  in  public  the  losing 
party  conUI  say  after  the  pronouncement  of  the  judgment :  '  Which 
one  of  you  did  tlu.s?  '  If  one  of  the  judges  replied;  '  I  did  it,' 
the  party  could  attack  him  only.  If,  on  the  contrar)',  the  reply 
was:  '  the  court  <!id  it,'  the  appiOlant  must  show  that  the  court 
as  a  whole  wa.s  wrong  in  onler  to  gain  his  cause  and  it  was  neces- 
sary to  conquer  all  the  judges  on  the  same  day,  otherwise  he  would 
be  hung  or  beheaded."    Ttus  was,  at  least,  what  the  assizes  of 


■  The  old  idea  that  the  kin«:  was  the  jiiaticiar>-  "par  oKCollenoe"  oon- 
tribtit«d  to  the  scceptatioe  of  tbe  avotem  of  "pr^vvntion,"  X,  1,  10; 
LovMtau,  "Seifrnfniriee."  o.  13:  VtotUst,  "Inst,  pol.,"  11,231;  "Artoi>." 
11.  1 :    Hfaumanoir.  10. 

»  St.  Fo-.rnur,  -  Kssai  s.  I'hist.  du  dr.  d'appel."  IHSl ;  ViolM.  II,  214. 
Appeal  aiiniitlf«,  properly  spt^aking,  provfication  lo  a  duel.  LoyiH,  HTJ 
Biia  following. 

*  Beaumanoir,  62;  61.  53.  70;  10,  2.  "Bt.  de  aaint  Loum."  I.  53,  S6. 
"Or.  Cout.."  p.  im:  rMtstoia.  "Textes  Pari.."  table,  aBtt  "Dfifaute  de 
droit."  BriifMti*,  p.  235,  340. 

'  If  ODe  «aid  ' '  aod  "  inslcad  of  "or."  it  was  Deoessarv  to  kill  hii  advvnary 
in  order  to  make  tbe  appeal  a  sueecsjt.  "Styl.Parl.,'  16,8.  The  plattituT 
who  «)nßn^  himMlf  to  tbe  statemeot  that  thf  judemeot  was  bad  witboat 
addine  that  he  would  prove  it  «itb  bis  body,  wa«  liable  to  b«  diiod;  and 
hi»  appeal  Wa«  not  vaUd.  fF^aumanoir.  61.  4.'>  nnd  fnllowing.  51 ;  67.9; 
10,  3.  J.  d'lbfiiH.  110,  187.  ■•  Et.  de  «aini  l^mi«.  '  I.  83,  86.  142;  "Jn«- 
tioe,"30.1G;  Anns.7.R:  56.27.  Aoeordingio  P.  d« /"»»(., 22.  th«  villain 
eonld  not  fal^jr  iht>  judgment,  ttnlen  by  a  ipecial  privilepi.  Tardif, 
ap.  dL 
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Jerusalem  <Iecul«l ;  tlit  French  "  customaries "  (ciillwrtions  t>f 
eustumi»)  of  the  12Uüs  substituted  ft>r  the  deatli  penalty  a  fine 
of  Ü0  pounds  fur  the  l>Hruii  and  each  of  the  judges. 

(C)  Dnmnd  of  Better  Judgment  (later  |H>tition  or  writ  «f  error). 
Tliis  was  a  means  of  recourse  which  re«dl»  our  bill  of  review 
(petition  for  recall  of  a  judgment  which  is  not  appealable).  A 
petition  whh  mldrt-ssed  to  the  tribunal  which  had  prououiiceil 
the  sentence  asking  for  a  revision  of  the  juilgnient,  that  is,  an 
appeal  was  taken  from  a  badly  infomuH]  tribunal  to  oik*  which 
was  better  infunui"«!.  This  resource  was  the  only  <iiie  which  the 
losing  party  had  when  lie  did  nut  wi.sh  to  impute  felony  or  dis- 
loyalty to  the  juilges  as  in  the  case  of  perversion  of  judgment. 
This  pmcetiure  was  use<l  in  partieular  for  the  decisions  of  the 
Parliament  (letters  of  graw  were  necessary).' 

(D)  Appeal  properly  Speaking  ("  appellation  "),  or  recuuräe  to 
a  superior  tribunal  for  the  purpose  of  obtaining  a  revision  of  the 
judgment  of  the  inferior  (x»urt,  was  unknown  to  ancient  law/ 
either  on  account  of  the  composition  of  the  tribunals,  or  by  reason 
of  the  character  of  the  pruccilurv  folK>we)l.  The  popular  element 
which  cntercti  into  the  amipositioii  of  the  tribunals  ami  their 
arbitral  character  mailc  them  imicpenilrnt  of  one  another.  The 
judgments  which  tiiey  rendered  were  based  on  a  procwlure  which 
excluded  almost  cverj'  ijossibility  of  ern>r.  at  least  in  the  minds  of 
those  who  employed  it,  namely,  the  oath  or  the  judgment  of  God. 
Often,  however,  the  party  who  Utst  his  .suit  complained.  Even 
to-day  suitors  always  iK-licve  that  it  is  through  malevolence  that 
they  are  <"ondemne<l ;  in  the  worst  times  of  the  Miihlle  Age»  thew 
suspicions  were  often  justified.  Perversion  of  judgment  with 
judicial  combat  was  recommciulcd  for  this  situation.     But  the 

*  BmunmNoir.  67.  7.  "RUth.  d«  •titint  Idnm."  U,  lA,  Onl.  1331,  IE, 
SO;  1344,  II.  317;  VioiUl,  "El.  doitaiul  Luuie."  vol.  1.  p.  218.  "JcMtice." 
20.  I«. 

*<'onc"riiinK  appval  in  Ihv  PrankinK  etvjrh.  »w  »hovo,  p.  SIW.  In 
Germany,  ibv  curia  nvia"  ("HofKurJcbt ")  board  ai]i>c<al»!  frtiiii  the  ordi- 
nwy  irinvinal«  ((■x<'*>pl  in  ^aw  of  det«i^tion  to  lb*  trihiinnl.'i  or  the  powrr  of 
'*  privilnnria.  il»  nrm  »pptOliiiirln").  Wo  find  <■&»<>«  or  MpiM-aN  Trom  tlu<  ond  of 
the  LlOOa  .  Blondrl.  p.  ^,  "Saxon  Mirror,"  2,  12,  4  and  followiiii;.  Dut 
this  related  egpeciallv  to  tho  "wprohntin  sftnt«ntiie"  (•■UrrhrilwlK-lIm"). 
or  faUiScation  of  jit<(Kii>t'[it.  Tlii*  liiiiilatiunii  ii|k>u  itn.-  nivul  jitrifilirliun 
were  increase-«].  In  Kniii<x>,  trooi's  of  up|K<ul  weru  found  in  tbv  lOOOx 
and  in  t-hp  1 100s ;  at  Novon  undi'-r  Philip  Augustus ;  L.  UtlinU.  "Oat.  dt« 
A.>u«  df  Philii>|K-AiJKU«U-."  no.  2232.  Ord.  I2Ö4.  I,  75.  Art.  30.  In  tlit- 
Midi,  the  ri^ht  of  ap|K-al  had  pcrbai»  alwa%'a  lH>rn  in  use.  Tardif,  p.  12fl ; 
"For  de  Morlaas."  7.  100.  Art.  2<W;  r.  111'.  Arl.  22G;  Priru»,  4.  I.  It  wa« 
Mpeoially  in  the  1200  s  that  tbe  instilution  became  efnorat.  Viotlet.  II. 
214:  /.rfinfl/rti«.  "Tfxtps  Parlpmpnt."  13;  /.MÄairc,  ".Ann.  Fac.  Bordeaux." 
2.  176.  "«Ir.  V.  of  Franep."  3.  72.  p.  .S77.     "Am*.  Jerujwlem,"  I.  r>37. 
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cusujms  changed ;  the  parties,  mure  enlightened,  became  less 
suspicious  and  the  conduct  of  the  judges  justified  the  lessening 
suspicion.  .\s  they  were  no  longer  barons  but  men  leamtvl  in 
the  la»',  tlieir  ilecisions  were  attack«!  only  by  way  of  procetlurc. 
Only  involuntarj'  errors  were  imputei]  to  them  and  a  judgment 
was  impcnched  without  a  charge  of  bad  faith.'  The  Human  law 
ami  the  practice  of  the  ecclesiastical  tribunals  favoreij  the  right 

■j.of  appeal  in  the  niodcni  sense  of  the  word.  A  hierarchy  of 
ipcrior  judges  (bailors  and  seneschals)  and  inferior  judges  (pro- 
vosits)  was  (^tnblishcd  in  the  courts  of  the  king  and  the  seigniors. 
Tims  in  the  royal  ociurt-s  appeal  lay  from  the  provost  to  the  bailiff 
and  from  the  bailiff  to  the  Parlenutnl  (1200s).  Appeals  were 
even  taken  from  the  seigniorial  etnirts  to  the  king.  This  practice 
was  established  with  little  difficulty  iit  tlie  case  of  judginctits 
rendered  by  the  seigniorial  courts  on  the  royal  domains ;  but  it 
was  more  difhcult  to  extend  it  to  judgments  n'ndered  by  the  courts 

^■On  the  lands  of  the  great  feudatories.'  Here  the  practice  became 
litely  established  only  tluring  the  1300  s.  In  the  charters  of 
confirmation  or  of  concession  of  juristliction  the  king  reserved 
for  himself  the  resort  or  the  right  to  hear  appeals  on  account  of 
defmult  of  the  law,  or  on  atx^ount  of  luul  or  erroneous  judgments. 
It  has  been  supposed  that  there  were  tacit  reservations  of  the  same 


'  P.  dr  Font,  22.  23,  appeal  without  'haHl»  th«  flmt  known  instance 
of  which  18  in  VormaDdoh.  The  Ordinance  of  Saint  Louis  whicb  aboIJitbuil 
the  dut^l  pre-ioribM  appeal  without  battle-  '*<)]im."  I,  200,  ICI;  Rrnti> 
lodnotr,  1,  14,  .1."»;  r»l,  6.'»  and  following:  "Joslifif."  1,  4,  4.  "(lonst.  of 
ChUelet,"  24,  'iA,  W  (no  lonaw  «peaks  of  the  errors  ot  the  court).  Tbo 
appeal  retaini^d  Rorne  omhain  cbaraoteriittjrs :  (a)  tlio  jud^ftiutnt  had  to  be 
ctp^^Iared  talae  and  tiad ;  without  ono  of  thoa«  worda.  Lho  sppool  was  nob 
admissible.  "Ktabl.  <lf  «ainl  Louis"  II.  16.  "Olim,"  I.  4t«.  6;  (fc)  tho 
appeal  v;aa  direettMl  meinst  th«^  jndee  and  not  against  tbi>  party,  who  was 
mmply  invit«!  to  amxar  if  he  was  inten-slM  in  it.  HötiSiUicr,  1. 3.  But  in 
the  end.  the  prof-eduri>  wa«  the  same  a*  in  the  oountriea  with  »rilUm  Iiiw, 
where  the  ease  was  postp*)nf«I.  ihe  jud^e  lieinK  notified  to  a))|'»'«.r  for  tbo 

furpose  of  ser-in]?  hin  setiteneo  eorrocted  if  necessary.  "Olini,"  TI.  27S. 
5;  1,731.1»;  -'St.  Pari.,"  4.  1.2;  3,28,3;  (c)  th«  ju.l«.- of  appeal  .lid 
not  know  anytbini;  of  the  faet»  of  the  ease,  but  aim|dy  deetarcd  that  it  had 
heen  jndßed  badly.  ImUrt,  "I'rat.,"  2.  7.  4:  (a)  tbo  appeal  had  to  ho 
lodged  before  the  judße  had  left  bis  tieat.  "St.  Pari.."  20.  2,  3;  Bout., 
I.  ä>;  II.  14.  In  the  conntieR  with  written  law,  the  appellant  had  ten 
days  after  Ih«  jiulKnient  in  which  to  present  the  "apostoii"  or  "lihelll 
araellatorii."  "Olim,"  2.  39.3  fc/.  Itoraan  law) ;  Ord.  11.51.  C}.  Uambrri, 
"*™>le."  aee  *' Ajipel."  These  various  point«  wera  refonnod  in  the  l.'KX)s 
and  1600  «.      Cf.  Lnntjr,  "  Pratique"  ;    /'„Ifiur,  "  ProcC-d.  eiN-il.."  otc. 

*  Lanvloia.  "Ti-.Ttew  Parlemont."  Table,  see  "  Appellalii-'ii:  Phil.  Ill," 
27.5.  .Annoyanpes  inllicted  by  the  wigniors  on  those  who  appealed  and 
protwlionof  tbeappeUant^bvthekinij.  f/-  Vi»WW,2. 2IS;  Ucnumanoir.  M, 
12;  "Olim,"  I,  4.'«:  TL.'Vt  (l2Sß.ineriminal  malten»  to  tb«  "Parlemuut"). 
"El.  mint  Louia,"  2.  7H.  Tanan,  p.  70.  .^rhitrationfl  of  the  king.  Fttit- 
Dutamtg.  "Uuifi  VIII."  3S2. 
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kind  in  resixjct  to  all  sfiginorial  ciiurts.  Tht-  appeal  was  takon 
first  totltestiiHrrtorst-ignioria]  irihuiml  if  tlit-scignlnr  liat)  Uie  rijjlit 
to  liear  tlie  appeal,  that  is  to  say,  the  right  to  create  two  degrees 
of  juri^liction  ; '  then  to  tlie  tribunal  of  the  suzerain  anil  from  one 
degree  to  another  up  to  the  king  (tliat  Is  to  sa.v,  to  his  jutiges  of 
appeal,  his  bailiffs  and  his  Parlenient)?  Direct  appeal,  "  omisso 
medio,"  from  the  seignior  to  the  king  was  not  |iermitted.  Since 
the  number  of  appeals  was  not  Uniited  aiul  the  right  of  appeal  was 
always  open  to  the  parties  whatever  the  amount  at  issue,  one  cvU 
followM  another.  There  were  sometimes  as  majiy  as  six  degrees 
of  jurisdiction  and  hence  suits  were  long  drawn  out.  However, 
the  seigniors  lost  the  right  t*i  hear  appeals  in  criminal  rases.' 

§  220.  AU  Juatiofl  emanatfld  from  the  Kin«.  —  From  the  end 
of  the  120().s,  iieaiirnaiKiir  (II,  I2J  affirmi^!  that  all  lay  jurisdiction 
belonged  to  the  king  in  fee  or  in  "  arrifere-fee."  It  was  assert«! 
that  seigniorial  ju^^tiee  was  an  emanation  from  the  sovereignty  of 
the  king  but  at  the  ^inc  time  that  the  king  hatl  delegated  it  to  the 
seigniors  as  an  inrevocable  property  right.  The  monarchy  did 
nut  interferi'  with  this  right  and  left  tu  the  seigniors  their  prufitü 
from  the  administration  of  justice  l>ecause  the  wreteheii  c^juditiou 
of  the  royal  finances  did  nut  iN;rmit  Uie  king  to  indemnify  them. 
Tlie  crying  abuses  to  which  these  village  courts  gave  rise  created 
a  demand  for  tlieir  abfilition  by  jurists  like  DumouHn  and 
Loyseau.*    The  monarchy  contented  itself,  however,  with  the 


to  Administer  justir«.  eroato  n  jurisdiction.  Ord.  of  Orl6aiu  for  Laneuodoo. 
Art.  14  snd  following,     Boularie,  "Droit  Bpijj.."  p.  502. 

>B«aMman/nr.2..tt);  11.12;  "Ulim."  III.2d  m..807.42:  123.12;  314. 
A.  ''Or.  Coui.  of  Rousillon."  I.5(tü.  forbade  tho  <u?ignior  io  ereate  various 
iiwtanotiHordeerM«)!  of  jurisdictioit  in  thf  !uiiiip  i)lu'-«<.  Ex.  «ix  dqgrmfl  of 
Jurisdiction:  Itaiutnu,  Pri5j)a]t««u,  Muulitfny.  Cli&U-audun.  Blols,  Parlo- 
mcnt.     Flfury,   "Dr,   publii*."   I.  2:    Imbcrt.   "Pral.."  2,  3.   "Appeauxj 

Iwforu  judamcnt.  "Oüin."  I.  S75.2ti:  II.  3ftS,  Ord.  II.  SI.  Sfwi..  2.  14. 
Autliunzeil  »nd  forbidden  sucMiMivrlv.     Ord.  1413.  X.  144  (intordictian). 

»  E»mrtH,  "Ifinl.  dc  Itt  pn>c.  I'rim..^"  p.  l.W, 

*  AbuMt  of  vllUce  jostiM.  Tboy  wurt<  so  •'sUpd,  twoauiwi  thero  romaiiMd 
«•«rrvly  any  !ii:ii|rTiii>rial  eourts  «xeopt  in  the  «HIUigM.  1st.  tliey  drvflop«! 
amoiijf  I  b«!>  iM-nxaiilx  t  h«  miinin  for  cbicairary ;  loRK  dnwn  out  proi.N'HiurHii. 
nuim-rouH  dtirre«^^  of  juHsdittiioD.  and,  otmKequently.  a  gn»x  doa]  of  expeoiw 
for  unimportan  I  «flairs:  2«i.  tbo  judfws  wtret-orrupt  and  i^orknl :  a«  they 
«arn<->l  lilll»-.  tbi-y  •■nK&KiHt  in  nil  «"»rt»  uf  coUumoiw;  tbo  I'aban-t  was  th« 
annfjt  of  tbo  tribunal:  the  muii  jud^v  watt  bailiff  borit  and  «lork  of  the 
ronrt  or  procurator  somewhor*  else ;  3d.  tb*  soifjiniors  were  masters  of  the 
jnd|C«K)  and  of  juK|iiH:>.  Tbuiv  wa»  only  ow>  r«<m<^Hly  for  tbaae  ablUM, 
OAcnely.  t»  abolish  the  villutCLt  courts,  but  it  would  liavo  bsen  ncecMarr  to 
indemnify  tbe  .ici^iorii  and  ths  stat«  shrank  from  thi»  racpcnR«.  The 
«nirroacbnienls  of    tli«  rovaJ  judgw  weakened  their  power  e\'ery  day, 
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policy  of  dimtnisbing  the  abuse»  by  means  of  appeal,  priority  and 
the  reservation  of  royal  cases,  and  by  gradually  including  these 
courts  in  the  framework  of  the  royal  judicial  system.  In  reality, 
the  revenues,  if  we  may  so  speak,  remained  with  the  seigniors,*  but 
the  office  had  almost  returned  to  the  king.  Many  seigriiorial 
courtshad  even  disappeared  through  the  enforcement  of  the  maxim  : 
"  all  maxims  emanate  from  the  king."  The  consequence  was, 
saj-s  Dumoulin.  that  no  seignior  could  pretend  to  administer 
justice  without  a  royal  concession  established  by  title  or  im- 
memorial possession.  The  Revolution  £Qall\-  abolished  this  in- 
atitutlon  wbich  had  so  long  survived  its  usefulness. 

§221.  The  Right  of  coining  Mon«y  '  and  of  ßxing  the  \'alue 
of  that  coinwl  btlonged  to  a  number  of  seigniors  from  the  end  of 
the  90Os.'  The  only  coins  which  were  current  in  the  seigniorj' 
were  those  struck  by  the  seignior  himself,  all  others  were  excluded 
except  for  a  frequent  toleration  of  the  best-known  coins.'  The 
alteration  of  the  coin  was  for  the  seigniors  and  the  kings  a  source 
of  profit  the  legitimacy  of  which  was  hardly  questionalilt-  in  their 
eyes.*  Uniformity  of  the  monetary'  systi^m  wa.s  the  only  remcily 
for  the  e\'il  and  this  the  royal  power  partly  brought  about  under 
Saint  Ijouiit.  This  prince  improved  the  royal  money  thus  cau.sing 
it  to  be  preferred  to  the  money  struck  by  the  .seigniors,  and  he 
enacted  that  it  should  circulate  throughout  the  kingdom  con- 
currently with  the  seigniorial  coin  although  the  latter  was  ex- 
clude«! from  the  royal  domain.  The  extunsiun  of  this  domain 
antiihilate<l  the  seigniorial  rights  which  the  king  had  not  com- 


Fleury,  "Dr.  publie,"  T,  2;  Loyst-ait,  "Tr.  dos  jusKcw  de  viUiyre."     In 

Rn^land,  fi^udal  ivxirt«  hnd  Ik-^-ii  »t  •  very  i^irlv  lini>>  almost  annihilaU>d. 

'  huchairr.  p.  270.  591.  000  (biblio«.);   Btondd.  p.  iryi;   Frtit-DiUaiUi». 

"LouiR  VIII,"  p.  S81 ;  Prou,  "Introd.  &u  Calalocun  dea  monnjuw  carol.," 

'There  were  three  in'st^niB  for  tho  poinaEe  of  mooies:  farmJDR,  in- 
rLnidution,  and  dirt^t^t  nxplnitation.  ('oinaRP  dups  {"seinuoragc!")  wt>rR 
]c\'i«d  oQ  thß  o<^tuii)n  or  th<>  coina^ce  nf  the  monies.  D.  VaüneU,  •>,  12'2fi; 
8,  UJ4n,  Heart h-mnnev  ('"fopa^um")  waa  s  royalty  paid  to  Ihe  fieigaior 
or  to  tho  kiiif  tu  iniiure  that  he  would  itot  cbunge  or  altur  Üie  monie», 
"Gr.  Cout.  Norm..*"  c  14,  Countorfoit  money  waa  «-iddy  cireulatod  in 
the  Middle  Age».     "Eacidop.  giur.  ital.,"  see  "Moneta." 

•  II  is  for  tn«  (<(?«nomiHt~<t  to  explain  how  thi«  fwt  was  nwondliid  with 
tbp  lav  known  as  OrcHhara'a  law,  6'trfc.  "  Prinripes  d'^-on.  notil."  In  the 
«with  iFQod  mooev  such  as  that  of  Morlaas,  of  Melgueil.  of  Toulouee.  of 
Aiii>n,  drovH  out  had  money  from  regions  where  the  Eeigniors  imposed  it 
upon  the  people. 

'  TiiK  al|«ratioo  wa«  made  cither  malcriaUv,  for  example,  bv  mixing 
ooppvr  with  silver,  or  oominnlly  by  rhanginp  tho  value  of  the  i^na  whicii 
wu  a  peat  don!  simpler  than  it  woidd  have  bevn  if  there  had  been  a  ft\(Mi 
standard  (pound,  wu) ;  it  was  decreed,  for  example,  that  tho  coin  wliicb 
was  worth  a  pound,  bhuuld  bo  wurlli  two. 
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pciuatefl  them  far,  but  now  the  seigniors,  short  of  cash,  especially 
since  the  time  of  I'hilip  the  Fair,  hy  the  assay-marks  of  the  royal 
officers,  agreed  voluntarily  to  the  redemption.  Philip  the  Fair, 
who'ncvcr  ocas«!  to  alter  his  own  coins,  did  not  permit  the  seigniors 
to  do  the  same.  Thus  the  rule  came  to  prevail  that  to  the  king 
alone  Wongc^l  the  right  to  ooin  money,  a  nile  which  in  Kngland 
dated  from  Ki<lwanl  I.^ 

§  222.  Saignforial  Finaneo.  reudal  Du««.'  —  (A)  The  seigniorial 
treasurjf  include*!  the  sum  total  of  the  revenues  of  the  seignior,  the 
products  of  his  domains ;  these  were :  ( I )  domanial  rents  collected 
by  virtue  of  his  character  as  proprietor ;  (2)  judicial  fees  which 
belonged  to  him  as  justiciar)*  or  sovereign,  and  among  whicK  were 
veritable  tascs,  since  the  right  to  lev>*  a  tax  was  a  seigniorial  pre- 
rogative. From  the  judicial  fees  were  taken  the  regalian  fees, 
that  is  to  say,  fees  which  after  having  belonged  for  some  time  to 
the  seigniors  reverted  in  good  time  to  the  king  (I.'iTOs  and  HOOs).* 
(B)  The  distinction  which  we  have  just  established  cannot  be 
traced  in  detail  because  feudalism  had  precisely  the  effect  of  con- 

>Ord.,  May.  I2r>3,  1313.  I,  ^.  519.  aad  latvr  ordioanow.  Langtm$. 
■*PhiIippoIII.3fiS; /«amfrcrf.  "Tabic,"  MO  •'Monnfti(>";Vuifry."KtudM," 
I,  443;  II.  181:  BCh..  1876.  1«:  Fttury.  "Dr.  public."  II.  4;  Cod« 
Henry  III,  liv.  l-'j. 

■Conceminf;  soicfniorial  duos  see:  Renaultion,  176>'>;  linularie,  1741; 
liaPtacf,  1757;  Loyt'A.  I,  2,  vol.2  ;  (Bottcrrf)  "LminiL-oav^ni«>ntsiIwilruitA 
ftiudaiuc,"  1770  fburni'd  by  a  duvrou  of  ParliamcnL).  1789;  Toe^uerilU, 
•'L'anc,  IW«.  ot  Itt  R4^%-olution"  ;  Tainf.  "L'Anelon  tl^mo";  L.  I>eii*le, 
"CU«t.  agne.  *n  »orm.";  I'lWM.  "ImI.  pol.."  11.448;  Finch.  "Orig.  <J« 
I'ano.  Prance."  I,  381 ;  Vuitrg,  "  Kl.  s,  li>  RiV.  Guaurivr  ilu  U  Frauco  uv. 
1780."  1878;  FjarniVr  df.  Fhix.  "L'tmpAt  dans  Ics  diy.  «vili».."  1897. 
Cf,  the  "OlotwiiWs"  <»f  l>u  Cangt,  ftt^iu-au,  olc  Tlu-ir  Hiwign«ttun  a» 
feudal  duw  is  »earculy  vxact,  for  tbuso  oxwtious  war«  far  rrom  boiug 
derived  wholly  from  tlio  Hef.  Th4>y  varied  infinitivcly  acoordine  to  plaoea  ' 
and  «pochs.  W«  Tn«olion  only  tlio  Ih^oI  known.  Itamhrrl,  "  TabI»,"  w 
"DroiUKiffnour."otc. :  Detpeitan,"  Tr.  dv«  dr.  «otKU.,"  1050. 

*Tbo  cclcbrat«d  "Constttutio  do  ro^ibus"  of  1158  (Prwlorick  Bar- 
baroMa).  "L.  P«u<l.,"  II,  S6,  «nunnrat«»!  tfi«>  ri-fiTiliiin  rigliU  (without  ^ro- 
vidioir  any  nteaDS  for  provontinj;  thv  sdeuiun  fruiu  ihuinsolvoa  appropriat- 
ing tbem) :  public  rfxid»,  and  navigahlo  rivers  with  the  tolls  or  mios  lf)vi»d 
for  the  UM- of  th<>  sAin-,  "annirius"  und  various  " prmtations "  on  tb« 
ooeaiioQ  of  the  CixpeditioiiK  ur  th«  prince,  iliv  rieht  tu  coin  moooy,  fin««. 
conflsoationK,  »od  vncsAt  pn>pertiG«.  flflhoricit,  mines,  and  salt  aeposits. 
tbe  rieht  to  half  of  th«  treasurw  found,  app<)intmi.'ul  of  maeistrato«  oharKcd 
with  dtspffiuiiiiir  justice.  BlondeU  73;  Britt,  007.  Cf.  m  EnglaRd.  ihv 
"Prvrocati^-a  regis"  of  Ed«wd  II:  OloMon,  "Inst.  Angl*t.,"  3.  04. 
In  the  r.VX))i  Bitrquet  In  his  "Trait*  J*"«  droit»  de  junlit'e."  «bowcid  that 
the  kine  had  the  righl«  of  "auhaine  "  («srhuai).  of  Iwutardy,  of  amortization ; 
he  di-ipiitpd  with  the  seigniorü  the  ri^ht*  of  noli«»,  of  watch,  of  "voiric"; 
tnLnalities,riffht«ov«rtberivur«,tol])inndmarKet6;  the scii^itors were oblieed 
toubt&iu  aconeeMioa  from  llio  kiiitc.  Boulülier.  2.  1 ;  lleu»ier.  "  Inst.  d.d. 
R.."  1.  304:  sovereign  jun^iction  of  the  routes  and  river»  under  the 
CarolingiaDii  (iV'aiti,  4,  114,  u.  1).  Text  of  tbceonstitutioD  vf  Krederkk  I 
io  M.oIh..  L.L..  "Conal.."  I.  244. 
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fusing  the  two  kinds  of  ideus  fn>m  which  it  was  derived.  Seigniorial 
dues  were  classifieti  differently  according  to  places  aad  times.  The 
feudal  seignior  und  Üie  justiciary  seignior  disputed  with  each 
other,  the  one  by  reason  of  his  ownership,  the  other  by  reason  of 
his  sovereign  rights;  the  inferior  justiciary  and  tlie  superior 
justiciary  did  the  same  for  those  rights  which  were  reserved  to 
them,  and  the  king  also  laid  claim  to  uiany  of  them.  Here  was 
a  source  of  endless  controversy. 

In  the  Ir^Hls  the  royal  tax  came  to  be  superimposed  upon  the 
seigniorial  tax.  It  was  a  question  whether  the  king  could  levy 
subsidies  on  the  lands  of  his  barons  without  their  consent.  Philip 
the  Fair,  in  an  instruction  of  i;iü:i,  said  to  his  officers:  "  Do  not 
act  against  the  will  of  the  barons,  but  regaril  this  instruction  as 
secret,  hcrause  if  tlie  barons  knew  it.  it  would  result  in  too  great 
an  injurj'  to  us."  Therefor«,  the  baron  alone  hail  tlu'  right  of 
taxation  on  his  domains ;  the  right  of  the  State  was  not  established 
until  much  later,  as  we  shall  sec. 

§  228.  I>ue8  eoUBCted  by  the  Sftignior  by  Virtue  of  his  Propristor- 
ahip.  —  Many  of  these  dues  w*Te  nothing  but  aticictit  puhlio  taxes 
which  had  become  private  property  (for  example,  the  land  tax 
and  the  personal  tax).  The  seignior  exacted  them  ordinarily 
as  rent  by  reason  of  the  tenure  that  he  had  granted ;  but  some- 
times it  was  also  an  account  of  the  personal  condition  of  those 
who  owed  it  because  they  were  serfs  (former  slaves).  (A)  Diu» 
and  Senhes  ("  consuetudines,"  "  exactioncs "),  1st,  (a)  quit 
rents  ("cens")  paid  in  money;  (&)  "  champart "  (a  tax  on 
crops)  {e.g.  clayage  and  terrage)  paid  in  kind ;  {c)  "  regards,"  or 
accessory  dues  (on  hens,  capons,  eggs,  etc.) ; '  2d,  the  "  corvfc," 
or  compuisorj-  ser^'ile  labor  on  the  land  of  the  seignior.  The 
nobles  were  not  subject  to  these  obligations.  (B)  Tra/ifminsion., 
1st,  on  fiefs :  (a)  relief  or  purchase  (a  year  s  income) ;  (6)  "  quint  " 
and  "  requint  "  (24%) ;  2d,  on  manors  ("  censives  ") :  (a)  relief 
or  "  recension";  (6)  "  lods  et  ventes  "  (1*3  of  the  price) ;  3d,  on 
servile  tenure-s  (mortmain),  etc.  (see  discussion  of  these  feudal 
terms  in  Luckaire,  "Manuel,"  §  I7(>  ff.j.  Certain  dues  falling  in  this 
category,  such  as  redemption  charges  (amortissemcnt)  and  the 
"  franc-fief  "  were,  in  time,  transformed  into  regalian  rights  ami 
reverted  to  the  character  of  a  tax.  (C)  Dues  from  the  Church 
([»tronage,    s|K>ils,    perhaps    also    the    regalia).     (D)  Personal 

'  Oiirintts  doK«  which  wore,  doubtless,  only  the  remains  of  old  oblifrations 
mora  wrious.  Jifickeitl,  "Orig.  du  dr.  fr.."  p.  228  and  foUowiog ;  L.  DtliaU. 
p.  80. 
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exactioTtJt  from    the   Jterfa    ("  chevage,"    payments    for   marriage 
between  serfs  nf  difFerent  seigniories,  etc.).' 

§  224.  Judicial  Fms  or  Ttn  Eia«t«d  by  th*  Svlgnlor  Id  hli 
CharMtsr  u  SoTcrcigzk.  —  I.  The  aitnuDistrutioQ  of  justice  was 
the  iirincipal  attribute  of  sovereignty  and  it  was  for  the  seignior  a 
source  of  profit.  The-se  profits  included  fines  ('*  justitia,"  "  pla- 
cita,"  the  one  arbitrurj'  in  amount,  the  other  fixe<!  by  custom),' 
proceeds  of  confiscation.'  fees  (or  affixing  the  seuJ,  registration  fees, 
and  notaria]  charges.* 


■  Coneemiibic  th«  Minrniona]  due«  th«  only  seicnüßc  work  ia  tbe  "Jus 

Srimic  noctis"  of  K.  Schmidi.  lÄSt  (c.  r.) ;  I'io/W,  "R.  crit.  d'hist.,"  1S82, 
[1;  Z.8.S.,  «.A..  3.  2.H;  «rrt.ftw/£;  Z.V.R.,  1883,  279;  1SR4.  3(t7.  Add 
Srhmuit.  "Z.  t.  Ethnol.."  10,  18;  Slar..  ■■«owliiehlM.  e.  d.  hint.  Oi-r.  f. 
Posen."  [.  323).  En  order  1o  prove  the  enslence  of  tnesp  exactions  only 
tli<<  )icRll«r«(I  l«xtM.  Hitiall  in  uuniber  anil  relatively  rHoeiit  (I-UNIh  and 
I.'ÜOr)  arti  pjtod,  whereas  wo  should  cxpeft  witnesses  of  tbo  earlief<t  Teudal 
times,  (t  aeems  then  that  we  can.  nl  mnat.,  ^ve  nredenoe  ta  a  InrftI  ah)i.-M>, 
adÄbris  of  slavery.  Schmidt  nees  in  th«  su-iKnioriiU  taxalt^Keml  whioli  ratm- 
into  I'xisteni'c-  toward  lbi>  LVK)»  llin>ueli  the  aid  of  travelerü'  narraiivcs 
or  tradiUoos  of  antiquity,  and  whinh  served  tngive  a  ruAaon  for  eerlain 
JMipiiarial  taxes  poorly  underalood.  äee  "Marquette."  "OuUage";  La 
Cum«  of  Sainte-Palaye,  see  "Cuiwaice":  Merlin.  "K6p.."  see  "M»r- 
kette";  Perriere,  "Dirt,  de  dr.,"  fteo  "Nopfages."  The  greater  num- 
ber of  tlieoe  tßxtM  asHumed  the  eooiieot  of  the  seienior  to  Lbe  marriaipt 
of  the  Borfs  with  tbe  fees  that  it  implied,  in  default  of  Dayment  of 
which  the  ejcennse  of  the  seigniorial  nght  waa  pennitted;  nere  was  a 
provision  that  was  purely  comminatory,  says  Bt-hmidt,  for  it  was  the 
partJM  and  not  tho  ftdi^or,  who  had  the  choioo  bctwcyn  the  pay- 
nMDt  i>f  the  fee  and  the  exr-rr-iiie  of  the  nght.  From  that  time,  this 
f^^t  was  aover  exercised.  Tho  seiirnior  hod  a  riglit  to  marriace 
vuuidi  (a  pieoo  of  pork,  a  gallon  of  drink)  or  to  the  "onllaco"  (from 
"ouleUD,"  leiathcr  bottle,  alluaion  to  the  heveraf^e) ;  he  had  a  n%\il  to  the 
"bracliiODUtium,"  oreinbraee  in  token  of  the  authorication  of  tbo  mar- 
riacn;  to  the  "jambace"  or  "ci)i8siice."or  rifcht  of  plaeine.  in  the  preit- 
enc«  of  wilneiaes,  a  lege  in  the  nuptial  bed  in  nwi^nition  nf  his  seigniory, 
ao  in  caw  of  marriiMce  by  proxy.  The  duett  of  tbe  Nei^nior  ha^'e  been 
confutiofi  w-iih  the  prieo  for  niupeni^ini*  with  the  oblifratinn  impoiml  on  the 
husband  and  wife  to  be  continent  during  the  flmi  three  days  of  marriago. 
Houtaric,  "Dr.  seign.,"  ed.  I*i5,  says;  "I  have  seen  seigniors  who  pre- 
tended tu  have  this  right,  but  who  luul  Imen,  as  well  as  many  others  of  this 
kind.  proBoribedby  thedoereesof  theoourt."   OaiUnoa,  "St.d.  Piemonte," 

1,  321. 

'  Hatumanoir,  30.  20  and  following;  BoutiUicr,  2.  4:  LoyttU  ß.  2.  2. 
The  old  royal  "ban"  often  fixed  the  amount  at  ()<)  sous  in  the  tariff  of 
linesof  thc'"('outuiiH'S."  VitJlrt,"  Rl.itaint  I^imt«."  vnl.  I.  p. 24.'».  For  the 
name  mituKimeanor.  the  fine  inllioted  on  u  tiul>li>  was  btifbiT  than  that  im- 
puscmI  ud  a  common  man  ("roturior") :  the  one  paid  in  pounds,  the  other 
in  sous.  Loyml,  6,  2.  30.  "Or.  Ciiart«,  '  20  and  fulluwiug  ("amorcia- 
menta"). 

*  Baultltier.  2,  lA;  Lomet.  830:  who  eonfliteati.'«  the  )>ody,  nopfijteat«« 
tho  property.  "PariK,"  183,  "Or.  Cout.  of  Franw,"  1,11,  p.  205;  Isam- 
bvrl,  ■Table,"  b.  v.     Cf.  Roman  law. 

'  "Tr.  Ane.  Coul.  Norm.,"  .V.  ifinM) ;  "Or.  C.  Norm.,"  22.  Biwlillifr, 

2.  15  and  4«.  The  foe  fur  M*aliiig  wax  llie  prieo  for  the  authentieity  given 
to  the  acts.  N'o  ant  »ould  be  produeed  in  a  iudieial  trial  without  Being 
Mated,  and  often  the  seal  had  to  be,  as  it  were,  legalized  by  a  superior  seal : 
(or  that,  a  double  fne  was  eharged.     Richard  the  Lion-bearbed.  at  tbn  ead 
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11.  The  justiciar  had  n  rij;ht  to  vncant  properties,  inclnsed 
laiidä,  strays,'  treasure  trove,'  successions  in  esciieat,  to  which 
the  inheritaticeä  of  aliens  aiiJ  bastards  should  be  added,^  the  tax 
on  Jews,  and,  iiiudly,  mines  aiul  salt  wurks,^  all  tliis  following 
tile  example  uf  the  Umnati  Emperors  and  because  they  were 
regarded  as  a  cunse(|uence  of  tlic  right  to  a<hniiiister  justice,  a 
compensation  to  the  seipiiors  Tor  the  expenses  imposed  upon  them 
ill  tl]C  admiiiistraLioti  of  justice. 

of  hia  reien,  changed  the  bwU  in  ord«r  to  be  able  to  levy  a  haw  thx  for 
aOSxing'  tae  s&me  to  all  ucte ;  and  Itii»  exampli>  fgund  itaitators,  as  do  all 
bad  oxamplf«.  Infra,  ItdyiU  flnani<(>^.  The  clerks*  ufGcB»  worn  sometime« 
Ivmed  out,  sometimes  put  into  Ltio  kocpiti^  of  itome  oae.  In  the  UinOs, 
th«  kin^  tried  to  rww-rve  for  hiiiiwlf  iht'  <M<.'rk'«  urß<w,  the  DOtarial  office, 
and  tho  scrivener's  olTice.     Ord.  July.  18,  1318.     ham&erl.  "Tahle." 

'  Wrecks  and  titrfty^  wore*  truktod  aa  UTlO(!c>u]>ic^d  property.  Kagueati, 
•ee  "Kxpavtw."  On  nuuilimc  wrt.>ckfi.  llio  «ei^Diurial  FixH<.''tiun  was  called 
the  "droit  do  hris."  The  wiiifriior  somolimes  wont  to  tfie  aid  of  ibe  ehip 
and  the  fee  for  this  wo«  douMy  onerous.  "Tr.  Ano,  Coui.  Norm.,"  07. 
"Or.  O.  Norm.,"  10  ("do  ventois"  vareoh)  18  (dt>  r*'bus  vuivis,  thing» 
" BuesvoB."  that  is  to  »ay,  abandoood).  Rasueau.  "(.i\o*a."  sw  "QriH," 
"Varech,"  eto.  Th*  shipwreck  ojtftetionwaiiapph>d  not  only  to  the  vea»! 
aod  it«  oargo,  hut  lo  tli«  iir«w  und  to  the  pattseii^i^rH.  The  popes  ooDSured 
this  cruet  ouslom  (X.  5,  17,  31.  rrom  the  time  of  Honry  I  it  wan  re- 
strirted.  Hrnrlon.  fr.  120,  «ays  that  if  only  a  do([  or  a  fat  Burvi%'«d  or  even 
if  the  Die m händige  coulil  W  recoKiiixciI  by  it.H  rnarkn.  it  ba<l  to  be  relumed 
to  its  ou-ner  on  Ihe  eonditioii  that  the  latter  aRKerted  his  claim  uithin  a 
year  and  a  day.  Ul  StaTiit^  of  Westminster,  e.  24;  Ct.  Jaly,  "Tr.  des 
rostitutious  d.  (frauds,"  p.  ü*> ;  UoUzcniiorJf,  "  RechtiileMOon,"  see  "Strand- 
recht"  ;  fitohhc.  "Handr>.  d.  d.  P.."  }  149.  The  "crassus  pisoi»"  (certain 
kindxof  fixh  like  the  whRJeand  xlurgeun)  belotiK<Kl  b>  the  kicigin  Denmark, 
Norway,  Nurmaudy,  and  Buulaud.  Sue  Ratjatau,  "KsturKimn,"  "PoiaiKin 
roval."  Glitsson,  "Inst.  Anglct,."  3.  70;  Fleury.  "Dr.  pubüo,"  2,  5.  9; 
"Olim."  I,  848.     Above,  Maritime  law«. 

*  Lnyxrl,  279  and  fulluwine:  the  klnj;  appropriated  for  liimsvlf  the 
fortune  and  (he  tren.sure  trove  (re^liaa  idea).  Tho  gold  found  belonged  to 
the  haron.H  ("  Aujou,"  61) ;  the  aUu-r  ireaHurt««  bnlon^d,  one  third  to  the 
justiciarv,  one  third  to  cue  ownur,  and  oul'  third  to  toe  tuvuntor  (l(omau 
idea).  In  Normandy:  211  and  follo'si-ine:  the  treamire  bolonced  to  the 
seignior  of  the  fief  whuro  it  wa*  found.  "Caj)it.,"7S.9,  2.  1,60;  RtcMkofm, 
"L.  Saxon."  p,  ISl  ;  Edward  the  Coof..  14;  "Schwabensp,,"  347; 
"8ach»enap.."  1,  55.  I.     SlohU.  lor.  cU. 

*  Those  vrho  did  not  leave  natural  heirs,  had  for  their  heir  the  aeiffnior, 
but  whjeh  one  ?  There  was  a  eoniliet  between  the  feudal  seiffoior  over 
the  landfl  uf  which  the  »ueeoaeioa  was  opoa  and  the  justieiary  seignior  to 
which  the  "de  cujus"  was  amenable.  The  superior  justiciary  triumphed 
("Paris,"  107):  this  was  an  incident  in  the  proeress  toward  centraliza- 
tion. "Tr.  Anc.  Cout.  Korm.,"  7,5  ("de  hastardia").  "O.  Norm.."  14fl. 
The  conmiunitifs  of  inhabitaiiUi,  the  feudal  seinuiors,  and  the  justiciary 
seiffiuors  disputed  amonc  themst'lves  conoemioR  the  posso&sion  of  vacant 
lands,  of  pasturai^.  woods,  ete.     Lot/nfi.  277.  34S. 

*  The  constitution  "de  n^-Kalibiix"  of  H^tH  ranks  amoo^  the  rigbta  of 
the  kio£  that  of  exploiting  or  conoedinj;  salt  and  other  mines.  Stondtl, 
p.  157;  "Miroir  de  Saxe."  1.3.V  But  the  seigniors  in  fact  took  possisrion 
of  them  (seigniorial  salt,  salt  lax).  Ijiiurihrr  on  Loyael,  no.  24Ü.  In 
Prunoe  gold  and  silver  miues  belonged  lo  the  king,  upon  his  paHug  the 
owner  fur  the  land.  The  other  mineti  helonffed  to  the  owners  ui  the  mnds, 
but  the  long  collected  the  tenth  of  the  revenues.  Ord.,  May  6,  1563; 
läamberi,  '"Table,"  see  "Mines." 
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in.  Fnnu  the  Church.  (Vs  protector  and  advocate  of  the  Church 
tJie  seignior  had  certain  rights  which  were  confused  witJi  those 
which  belonged  to  him  aa  patron  (such  were  enfeoffed  tithes,  etc)-* 

§  225.  Aids,  the  "  Tftllle  "  Lodger  <ind  Subsistenc«  ("  alte  «t 
procuration  ").  —  1st,  Aids  ("  auxilln  ")  exacted  \ty  the  scignlur 
in  case  of  necessity  (as  in  the  event  of  war)  were  impo»»]  upon 
vassals:  they  took  the  name  "  taille,"  "  queste,"  "  tolte  *'  ("  mala 
tolta"),  "maltüte,"  and  amoiinteil  to  a  forced  loan,  whenever  tliey 
were  paid  by  the  coranion  people  ("  roturiers  ")  and  the  serfs.' 
They  may  Ix-  compare«!  to  direct  taxes.  2d,  By  virtue  of  the 
rightji  of  liHlgiiin  and  siibsisteni-e,  the  scrfa,  "  roturitTs,"  and  even 
the  noble  vassals,  were  required  to  provide  lodging  and  food  for  the 
sci^ior  and  his  suite  whenever  they  traveled  from  place  to  place. 
These  bunicnänmc  dues,  like  various  other  feudal  exactions,  were 
converted  into  a  pecuniary  ta.^.' 

§  22(i.  Tax«B  on  Trad«  and  Industry,  ToUi.  —  Feudalism  did 
not  recognize  freedom  of  trade  and  industry;  trade  was  carried 
on  and  industry  was  pursued  only  with  the  authorisation  of  the 
seignior.  Already  during  the  Krankish  period  the  establishment  of 
fairs  and  markets  was  depetident  upon  the  will  of  the  public 
authorities.*  The  high  juaticiaries  took  the  place  of  the  State, 
kept  orrler,  eollpetwl  the  flues,  and  maintained  public  weights  and 
measures.'*  They  s<ild  the  right  to  carry  on  trades  and  R'quirt^l  of 
artisans  a  sort  of  patent  known  as  the  "  haufan."  'ITiey  reaprd 
profits  i«ijMf-ially  from  tolls,  those  indirect  feudal  taxes  which  were 
derived  from  the  Koman  "  portorior  ";  rivers  and  highways  were 
dotted  with  stations  where  merchandise  and  travellers  were  com- 
pelled to  pay  dues  which  we  would  call  transit  fees,  octroi,  and 
customs;  they  were  collected  under  the  pretense  that  they  were 
needed  for  the  maintenance  of  roads  and  for  policing  the  same 
^direction  and  safe-conductj.  But  as  the  seigiuurs  performed  both 
services  very  badly,  it  followed  tliat  commerce  was  handicapped 
in  every  way  and  became  uUuust  impossible.'    Here  again  the 


■  LairaI  abb^,  <^.  Luehaire,  p.  276. 

•  See  abov«,  Pronkisb  epocl),  p.  MT.  Cap.  "do  villia."  :i.  I,  K3.  Und«ff 
eertain  oircuBulaODea.  troo  men  made  pnisenis  to  ibci  kine,  wbiln  iho 
iiif<*riorB  C'cfllon»."  el«.)  went  taxed  arbitrarily:  fmni  ih&t  arose  the 
."aid*"("  tmd  '■(«ill«." 

»  Lvchnire,  at7 ;  Pelit'DutaiUi».  "  Louis  VIII."  377.    See aleoaupra, 556. 

*On  fairs  and  market«,  cf.  Htwelin.  Thesis,  1H07;  O.  Vaiateh!,  6, 
1 139,  755.  liOS  i  8,  29r> ;   Blondei,  p.  142 :   KaguMu.  im«  "  Poire«." 

•"Gr.  CNonn.,"  15;  BeaumaHoir.2.'X:  "OUm,"  Table,  see  "Poda- 
jia."  "Mercata." 

•  Toll»,  market  toll»,  "leuiie«"or  "teydus"  (fn>m  "loviUa"  for'Mevala," 
ihinji;,  mud  levitnl).  were  derived  from  the  RomaD  "portorium."     Tm 
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royal  power  marie  gradual  progress;  the  instnicticm  of  1372  pro- 
claimcf]  that  to  thn  king  alone  belonged  the  right  to  grant  fnirs 
and  markets,  that  tho.'se  coming  and  going  were  under  bis  protec- 
tion ;  the  police  of  trades  ivas  reserved  to  him ;  uniformity  of 
weights  and  measures  was  demandeil ;  and  tolls  themselves  were 
called  royal  rights  by  the  jurists  of  the  1500  s,  but  the  seigniors 
retained  them  by  Wrtue  of  royal  concessions  or  by  reason  of 
ioimemorial  possession.' 

§  227.  "  Banalites  "  [service  monopoIies|,  (mills,  bake  «vens, 
wine  presses,  forges,  breweries,  bulls,  etc.).'  implied:  (a)  Tlje 
right  of  t)ie  ^'ignlor  to  require  thu  itihubJtants  of  the  seignior>' 
to  grind  tlieir  grain  at  his  mill,  to  bake  their  bread  iit  his  oven, 
etc.;  aud  (6)  tiie  pn)lubitio]i  against  any  one  elise  having  ovens, 
miila,  aud  tlie  like  on  his  laiids.*  He  levied  aiul  ojUecteil  taxes 
on  unfermente<l  wine,  flour,  etc. ;  but  this  monopoly  did  not 
imply  that  hi»  interest  alone  was  involved ;  It  was  establiähed  also 
for  economic  reasons,  to  prevent  competition;  it  was  perhaps 
a  r^c  of  collective  ownership,''  perhaps  a  creation  of  the  great 
landowners  in  tlie  interest  of  the  iniiabitants  of  their  domains.* 
Whatever  the  origin  of  this  monopoly^  whether  it  was  an  attribute 
of  proprietorship  in  certain  respects,  or  a  right  of  justice,'  the 


iiner  a  lee  paid  by  trav«mR  to  oeouro  protection  on  ido 

H(¥)s  ifap  kinif  K-asthe  aovBmjrn  inspcvitor  of  highway  a  of 

ha<i  thr  polifiag  of   public  wava.     Cf.  HhnuUS.  p.  ]G1 ; 

1,  W<i.  731,  Wa.Tajl.  129'2  ;  «.  ^31,  'ÄÜ.  527,  11«».  1292. 


"KUJdsge"  was  rather  a  fee  paid  by  trav«IwR  to  oeouro  protection  on  the 
routes.     In  till«  m(¥)s 
the  kingdom  and 

Kxt'iupliuos,  Tor  t>xamp|p,  for  itie  prafit  of  th«  Churub,  of  ttiu  abbeys. 
Bouiiihc,  p.  202;  Dt^Har.  of  January,  l(iö;i. 

'  "EL  d«' Saint  Louis,"  I,  MS;  {"'trritre,  "Diot.  de  droit"  (and  the  other 
aalhonicitwd).  Tb«  loll  Hci^mur«  n-cru  obliged  to  keep  tu  rüpair  bridites. 
pamac^,  and  publit.»  roads  lOrd.  Orleans.  1U7:  ßlols.  282)  and  to  kcifp 
tbena  tn  mfu  condition.  No  i«eigni(>r  puuld  impow  a  npw  toll  witlioul  tbo 
penmsüoa  of  tbo  kiut;.  In  Tokz.  alont;  thv  Loirt.'  und  tbv  Uhoao.  ttio 
toll  «as  «till  a  seienional  and  not  a  royal  right.  C'odt-  Ilnnry  III.  10.  38. 
Chnmpion,  "\ja  M-anw  d'ap.  les  Cahifr»  de  I7S9,"  p.  1.^2, 

>  "BiuialiK-."  from  the  word  "baa."  right  of  the  seignior  to  issue  au 
iojuiiction  undor  a  pciuJly.  "Banliru,"  l^rrilory  where  thi»  riehl  was 
«xardaed.     r/.  Hnuhan.  Ilanof  vintage.  i>t<>.     Guyol.  "Inst.  f6od..    |i,  2.'i6. 

*Tbero  were  "banalit€s"  from  the  lOOO«.  Wlndmilhi  did  uot  bccotne 
oommon  until  the  1300«.  •'Pari«."  72.  "Tr.  Anc  Cout.  Norm.,'*  60; 
•'Kt.  <U-  Saint  I>,im."  I.  111.  114. 

*  VioUeJ, '-  Et.  d«  Saint  Lou»."  I.  104 :  "  R.  hist.."  ISSß.  vol.  32.  p.  m. 
"L.  ßaiuw.,"  1,0.2.  lndiuuiMoec«ssary  to  lifow«reorgaflizod  into  a  Ry»- 
tMQ  of  agrarian  "omm unities,  under  the  fomi  of  public  ixirvitx*.  "('out. 
do  Pnysstu,"  I2<lfl.  Art.  7.  'A5. 

»  TtUitnin.  "K.  hiat.."  *ol.  3!.  p.  241 ;  Cap.  "d<'  \-illi(,"  c.  18.  The 
mill  waji  fonvidered  aa  private  [»xtpertv  in  muny  Barlmnan  lawi.  "8al.," 
22:  "Rotb.."  140  aod!^ following;  "Alam.,"  2.  SG;  'Wu.,'*  7.  2,  12.  and 
4.30. 

*"Bl.  d«>  tteJDt  Luuiit"  I.  102:  fees  for  justiM:  iL  waa  not  only  tbe 
teoant«  of  tba  ad^ior  but  IIkm»  ammublo  to  Idi  nourts  who  were  suujeet 
tn  this  JmpiMJCiOB. 
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"  banalitts,"  iiuixipiilar  as  Uity  utre  froui  an  early  date.'  were 
suppffsawl  in  inan.s  placv*  in  Uie  1500  ü-  hut  abolished  only  by  the 
Uw  of  July  17.  1793.» 

Resembling  "banality,"  properly  so  called,  were:  1st,  the  bans 
of  vintage  and  harvest,  proclaimed  by  the  M-iguior,  which  brought 
it  about  tliat  agriculture  was  no  more  free  than  was  commerce  or 
industry' ;^  2d,  the  "  banvin  ''  or  prohihitimi  agaiost  tlie  inhabit- 
ants selling  their  wine  befure  tlie  seiginur  had  sold  his ; '"  aud 
3d.  monopolies,  for  example,  of  money. 

§  22S.  Waten  and  7or«»ta.  —  in  many  places  the  seignior 
regarded  liiniself  a»  the  exclusive  owner  of  the  forests  and  also 
claimed  for  himself  the  ownership  of  waters*  This  particular 
class  of  domainal  possessions,  like  the  land,  consisted  of  two 
parts:  that  which  he  reserve«!  for  himself  (the  warren,  the  use  of 
which  was  prohibited  to  all  others)  and  that  wliich  he  assigned  to 
the  use  of  his  tenants  upon  the  payment  of  certain  dues.  The 
important  fisheries  were  infeudate<l  and  .S4)metimes  even  maritime 
fisheries  were  granted.  Over  the  timber  the  .seigniors  claimed 
various  rights  of  "  grucrie."  "  grairie,"  "  triage,"  etc.,  which  were- 
only  forms  of  their  superior  ownership.'    They  also  had  the  right 

*  BeeMiae  of  the  annoyances  to  which  it  irave  ris«  fobliiration  to  aneept 
poor  flour,  hrvad  humed  or  not  <'ook<td.  lone  ttinrancp  to  thp  mill,  nM«Mity 
of  woätioft  three  day»  at  ibo  duur  uf  u  luill  without  wawr,  etc.).  Cham- 
pion, p.  142. 

■  Orel,  1(120.  ,\ri.  207 ;  iMt/ttri,  240  and  followiiie.  Mimy  iMiutumM  «ip- 
plantod  tbu  "baoalit^s"  or  attached  them  to  Xav  fief.  BoviarU,  p.  3^1 
(fl«for  joBtieo). 

*Th«  law  of  Maroli  15-38.  1790.  vol.  2.  Art.  23.  allowod  cwrtain  bttnali- 
tic«  to  rcmaio,  «inons  otlitTH,  thosf  wliirb  wore  Mtaltlislied  \>y  afcroemeDt 
betwtvn  »  roinmunity  of  inhahiUnt»  and  a  private  porson,  not  a  Rcönüor. 
The  CoiiiK-il  ■ir.StaUTonudt'ri'«)  llicM'aMubnIixhtMlaiid  l)i<^<'uttrt  of  C^ueta- 
lion  aH  foniiimine-  AdWec  of  :Ih'  CoudcÜ  of  Stale.  July  3.  ItWS;  Dw.  oT 
April,  IHOO.     Thf  (Kimniuneii  oould  not  «Btabltsh  nrw  hanalitiM. 

<  D.  "de  ffriis,'*  4.  Thev  wiahed  to  a»ium  tlin  f^ood  (|ualily  of  tlto 
harvetil«.  DuriiiK  tlic  f^udiU  ejMM'h.  tbmM*  bans  iwn'ed  to  facilitat«  the 
(!oUe<?tion  of  tht<  lilhp.  and  th«  loiidnl  impoHitions. 

»  "Fors  do  U6arn,"  ed.  Mature,  p.  210;  D.  Vaitattc,  8,  flSO;  Ö,  S3I, 
1199.  laM. 

*  "  El.  de  Haint  Lnuit."  T.  121 :  Miefuiet.  "Oriff.  dti  dr.  fr.  Bourbonn." 
340,  BniiiiüUx.  1,73;  the  largp  riven  bflonffwl  to  the  kin^  and  were  treated 
ax  royal  utrpams  la  qiii«ition  of  iiavijtalile  ri^-ers).  The  others  belong^ed 
lo  the  spi^iors  in  Ih«»  lorriiory  ihroiigh  which  thpy  flowed.  "Or.  C.  of 
Franob,"  1,4,  p.  110.  Thf  non-iiobli'N  oiuld  hunt  aii^'whcrc  outside  of  the 
«arrena  (Ord.  1402,  Charlps  VI.  waters  and  furt-sis) ;  Gutfol,  "  Inet.  f6od.," 
p.  260:  the  unuavigshlc-  rivprs  UOnngrd.  acnirdinK  to  tholooolitira.  tu  the 
superior  jusliciarir^s  or  to  th<i  feudal  K'i^ioni;  cf.  BouUtrie,  p.  554;  tho 
ooQomxion  of  Sshimr  bt>lung?d  to  tbv  superior  justiciary.  •Stowc,  llondb. 
d-  d.  P..  f  I'yO  and  followinp. 

'  That  IS  to  say.  jurtfidietton,  pro6ta  of  justioe,  paatunge,  sbare  in  tho 
wood  fi.>Ued.  vlv.  **Third  and  diuieer"  mt^ans  a  third  d  me  proe<wd8  of 
vtacb  iulIu  plua  a  tenth,  in  all.  thirteen  out  of  thirty  (Kormandy).  "Otini," 
Tabic,  si*  "  Daiigerii-" 
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uf  hunting,  not  only  on  ttit-ir  own  reserves  or  warrens,  but  hi  tlic 
forei^tä  und  on  thu  luiids  of  their  teiiant^.'  In  all  these  cases  the 
srigniurial  rifiht»  were  );radually  abandon»!;  the  seigniors  fre- 
quently detrlarni  the  rigiit  of  fisliinn  tn  be  free  to  aJI,  exacted 
noÜiiug  fur  the  ii^e  of  woodä  and  vacant  lands,  and  acknowledged 
the  ownership  to  belong  to  the  eoinmiinity.  On  his  part  the  king 
olainunl  tiie  right  to  navigable  rivers  and  streams  suitable  fur 
rafting,  regulated  tlic  rights  of  the  seigniors  in  res{ieet  to  the  woods, 
regulated  the  right  of  bunting  and  matte  it  a  privilege  of  the 
nobles;   to  tlic  seipdurs  there  remained  only  vestiges  of  their 


>  VüMH,  "'Et.  dv  Saint  Louw,"  vol.  I.  p.  102  («rid  imtho«  citod); 
i>ti  Conffc,**  "Fort«!«,"  "Oan-nna'*;  Championnih-e.ao.tt^:  DrLaunay, 
''Tr.  d«  dr,  decha««)."  1684  ;  Hunline  oodf'.  173-1:  frcminci/i«-,  •*Prft1iqiK< 
d««  UtrrK'nt,"  vol.  4;  Ftrriire,  "Diet.";  "dr.  Kncyi-l.,"  m^«»  "Cha-SM!," 
"Oanwine";  Blon4ri,  i>.  W.  On  ror*'atr\' lotfitlation  in  KntdAtiii,  dlasgan, 
"Inst,  Atifi-Iot.,"  3.  (SI :  Henry  Ill's  charter  of  thf  forest.  1712;  liemonl, 
"Chart««  dw)  libertÖK  atiKl-, '  p.  U.  Thv  riirlit  t>f  liuutiiiK  may  hv 
considered:  Ift,  w)  an  attrihuto  of  the  ownership  of  tbt^  «oil  of  which 
the  eame  was  only  a  prodiiet  (ffiuda4  roncpptioni;  2d.  or,  if  on» 
Tegmrdti  thn  KiLinc^  an  "r^H  ntiilittü,"  Monictliirii;  to  wtiioh  fVivy  nnt«  1]IW  a 
natoral  rieht,  whetht-r  h«  be  tho  owner  of  thf  land  or  not  (Roman  coiiet'p- 
tion).  Kinjpi  and  scieniors,  in  fatlinj;  hnir  to  afnurinn  rv>nimimiti(i8,  did 
not tAk» away  IhHlilii-ri  v  of  huiitiiif;  wliidi  titf  itihatiiLuntHrnjoytid.  Tlicy 
werepootent  with  creauiiR  for  ihomnt'Ivos  "foivstiB."  warnnu,  ordefonMitt, 
that  is  to  «ay.  terrii.nncs  when>  huntinB  and  fUhinp  wpp«  forhiddon  to 
otbare  ("uumui;  baunitum").  DurinK  ihu  feudal  opouh.  th<>  »«iimtur  ha<I 
"garoiinos  jortcs."  that  is  to  saj-,  rew«rvoM  and  "gawnnpfl  ouvcrtM." 
huntinK  bviiiK  [H-rtnittcd  in  nil  or  in  a  pnri  of  hi«  jurixdtciiun.  The  royal 
ordioaDcos  uf  tV<  1300  s  n-&tri<^l«d  ihis  Jai^l.  ritrht  (1310,  13W,  IWtö,  oto.). 
In  the  1500».  worrcrist  could  not  hv  «•■«tatilishcd  without  the  perraJHion 
of  tho  kiiiR.  rcKixl^Ti'd  iifd-r  irminry  iipun  tin'  ttiRrbb'  tatili«.  Ord.  Ifilifl,  30, 
19.  Loyoi.  237.  Toward  \hv  vnd  uf  the  134)0»i.  Ilshhiic  and  huiitiiiK 
tended  to  beoome  a  privilee^*  of  the  noljllitv.  Ord.  Jan.  131)6.  ilimmhrrt. 
6,  774).  C}.  "C«iut.  Bi(torrr,"  Art..  26.  .V't-urdinit  to  Ih"  ordiniumi'  of 
1000,  vol.  30,  couuuou  pvoplo  ("rüturii-n'"}  did  nut  hav»  the  riirht  to 
hunt  oxcopt  in  their  own  ficffi.  if  they  po»»ies«ed  any :  the  nobles  liunl.ed  on 
tlifir  iHudx  and  if  they  did  not  powu-KiiAiiy,  tbon  on  tin«  landKadjoiiiinjr  their 
house  or  on  tUo  flef«)  of  others  with  the  uuthon^aiion  of  the  Roiunior  pro* 
|nictors.  The  superior  juslieiar>'  had  e<]ually  ihn  rieht  tn  hunt  in  hin 
lUiiKliotinn,  by  rraMO»  or  tb«  pulilie  pnwer  witli  wbicli  ht  wa«  tnvratml. 
Loyfri,  278;  Plairy,  "I>r.  publie,"  2,  ti,  13.  (The  ordinant'e  wa«  pooriy 
obser\'ed,  for  the  prohiliilion  of  bimline  mad«  for  the  eominon  people  and 
for  the  period»  of  the  yuar  when  huiil.iiiR  wa*  forbidden,)  Complaint« 
were  made  aeainst  th"  rinht  of  hunting,  whieh  formerly  had  l>een  of  the 
gmtest  utility  to  ajrrienlture  :  \nt,  1te«>ailite  the  mlfdemtiknoni  nf  Ihe  ohaite 
w«r«  punished  by  sevt-n-  pfoallicM,  alroi-iotix,  even  duriiij^  Ibß  Middle 
Airee  ([KonnaiHiy,  Kneland) :  2d.  beeamte  it»  exerviite  was  rumouB  (o  agri- 
«•ultiiro :  the  game  of  the  seicniorial  warrenR  wroiipht  the  pn-nli'st  damage. 
Im  Fuiilaine,  ■'!>*>  Jardinit-r  i-t  •uiii  fei(riifur."  t'odo  H«-nr\-  III,  Hi: 
Ct.Jcly,  "Tr.  des  rostll.  de«  (JrandV  p.  "I:  duyol.  "ln»t.  f«od.,'*  u.  306. 
273,  «eea  in  thn  ehaa«  a  feudal  rieht :  Httutarir,  p.  523,  a  right  of  jiutiop. 
Tlum  came  the  revolution.  KobeHpierr«  wa«  a  purtiHan  of  unlimitod  froedom 
of  the  ehaso  :  Mirabeati  wi.-«hed  to  r*-ierve  thi«  rißht  to  the  owner.  D««. 
of  Aug.  4  and  11.  1789,  April  30.  1790  (in  this  la^t  meanine.  evcirv  pro- 
prifttor  «>uld  hunt  on  his  lands).  Cf.  Itamtirrl,  Table;  "Ollm,"  Tamo, 
9K  "Chaci»,'*  "Piaoat." 
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original  privilef^es:  the  ri^htuF  hunting  and  of  mairitainitigwurrens, 
to  whifh  ina>'  Ik;  cuuiiwrwl  tlie  right  of  iiialntaining  ilovti-otrs.' 
§  22y.  Origin,  Leffitimsc;.  anä  Decadence  of  Feudal  Rights. 
Tliis  i»  ail  ohscuri'  subject  äprupos  vf  which  two  niaxiius  have 
been  drawn  ii|khi  :  "  ficf  and  jiisti«;  are  i-ntircly  one,"  and  "  fief 
and  justice  have  iiuüiing  in  conuiioii."  Neither  une  nor  the  other 
explains  the  lejiitimucj'  of  fenilal  rights.  Many  of  them  were 
estid)lisliiil  in  an  cntin-ly  regular  nmiiiicr  by  virtue  of  contracts 
in  the  intcrvst  nf  both  parties'  or  through  charters  of  immunity; 
ätiti  otiiers  hail  their  origin  in  violence  nr  usurpation,  but  to  these 
time  and  circumstances  gave  a  sanction  which  was  c(iuivalent 
to  the  legality  of  the  otherÄ.  Conversely  sporne  feudal  exaetions 
which  had  no  original  taint  became  unjustifiablo  through  its  eon- 
sequences.  In  the  main,  these  exactions  were  the  budget  of  the 
feudal  State  and  there  is  no  State  without  a  burlget.  We  may 
regard  them  as  excessive,  unjustly  establisheil  and  out  of  pmjmr- 
tion  to  the  ser\'iccs  rendered  in  the  general  interest  by  the  seigniors ; 
but  it  is  impossible  to  condemn  them  entirely.  The  feudal  tax 
had  great  faults;  it  was  often  arbitrary,  it  varied  according  to 
the  social  condition  of  those  njxjn  whom  it  fell  and  not  according 
to  their  ability  to  pay.  Certain  classes,  like  the  eJergv'  and  the 
nubility,  were  almost  exempt  fnim  it ;  others  were  overtaxwl ; 
never  was  tlie  proverbial  rapacity  of  the  treasurj'  more  reproached. 
The  sip-stem  of  feudal  taxation  appears  to  have  been  organized  in 
the  interest  of  the  per.««nncl  of  the  seignior  and  not  in  that  of  the 
seigniorj'  or  feudal  ,Sl«te  for  tlie  maintenance  of  services  of  gen- 
eral interest;  hence  they  do  not  deserve  the  name  of  taxes 
in  the  nimlem  sense  of  the  wor»].  the  tax.  pntperly  so  cnlletl,  was 
in  them  blctided  with  domainal  dues.  Under  the  monarchy  aitd 
after  the  establishment  of  the  royal  tax,  most  of  the  feudal  irnposi- 
tioDS  lost  their  "  raison  d'etre."    Some  of  Üiem  were  n^tored  to  the 


'  Till"  spienions  only  had  dovoeotes  "A  pM."  thai  is  to  soy,  round  ot 
square  in  shap«),  with  pigoonholM  or  \tols  along  its  lonpth  dosigniy]  to 
aooomRiodat<>  the  pifnnonii.  Tho  "l\n*«  '  or  "volfl«,"  "voliftrne*'  (pigeon 
houves)  and  the  dovecutes  oo  posts,  did  aol  have  piipsDaholoa  to  tho 
eround.  Romolinips  the  "fines"  werp  wiipniorial.  "Piirb,"  10,  70; 
"OrWan(i,"178,  "Brilaniiy,"3a8.  Ouj/ot,"lnai."  i>.2(Si.  Dw.  Aug. 4-11, 
1789.  Art.  -J. 

»Guftst«  were  estahlüh«!  on  the  UknH»  of  n  wi^ior,  for  whi«h  thoy 
POftaKed  to  jt&y  him  owrt&in  f»ott;  thlt  wh»  n  trmt  ("ontrar-t.  Thi«  K&niu 
when  a  seiKnior  f<rc<<t«d  a  battile  or  a  phwe  of  r<»w>UB ;  thn  inltabitaiiUi 
acRcipted  thn  ronditions  that  the  ftoienior  exacC«d  of  them.  Th^r»  vm 
•ontetimea  luurpaliion  urithout  violtjnoe.  as  «rbea  Ihi»  Keigniur  Bubstituli-d 
hunseU  for  lim  hoad  of  the  8tat4> ;  but,  douhtlMs,  thitrc  wtm  not  a  lArg» 
number  of  aolA  of  \-jolenee.  Weantptar«,  "St.  d.  abiui  feudal!  is  Ital.,'' 
1885. 
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cat<gor>'  of  Kgalian  fee»  (rwleiiiption.  frwhold.  aiibuine,  bastardy, 
coiiuige,  regalia).*  Seijiiuurial  avh  and  Üiv  !>ei^iiurial  "  taille  " 
disappeared  in  coin]>etition  witli  the  royal  tax  ;*  the  same  was  true 
of  most  of  the  other  feudal  hiipositiuiis  rcseiiibliiig  a  tax,  with  the 
exception  of  the  andent  tolls  whidi  the  seignior»  retained.  They 
lost  the  right  to  reestablish  them ;  there  remained  for  llicm  the 
administration  of  justice  with  its  emolument»  t^igether  with  the 
proceeds  from  fines,  from  confiscated  property,  banalities,  escheaU, 
wreckage,  and  hunting. 

§  230.  Th«  Product  of  ih«  Fvudal  Duu  '  \'arie4i  too  widelx'  to 
make  a  general  evaluation  possible.  It  i»  impossible  to  give  even 
an  approximate  estimate  of  the  amount  of  the  revenue  of  the  no- 
bility, or  of  the  extent  of  the  burdens  which  the  feudal  exactions 
imposed  upon  the  people,  nor  do  we  know  the  total  amount  on 
which  these  dues  were  paid.  Tlie  rate  of  assessment  hardly  ever 
varied,  thoußh  the  purchasing  power  of  money  decreased ;  more 
than  that,  the  amount  of  the  quit  rents  and  revenues  was  fixed 
in  sous  at  a  time  when  sous  were  gold  coins,  in  the  1400  s  thty  were 
silver,  and  in  the  ITtllOs  copper;  the  amount  in  sons  was  always 
the  same,  the  seignior  bore  the  entire  loss.  We  sec  from  these 
simple  ohser\'ations  how  difficult  the  problem  of  evaluation  is. 
It  has  been  maintained  that  on  the  eve  of  the  Revolution,  and 
even  for  a  long  time  before,  the  feudal  exactions  yielded  but  little. 
Some  have  estimated  tlte  amount  at  about  4  per  cent  of  tlie 
revenue,  othens  at  14  per  cent.  It  should  not  l)e  f<»rgotten, 
moreover,  that  the  former,  which  gave  starcely  any  benefit  to 
the  seignior,  did  not  cease  to  be  vet)*  onerous  (for  example, 
■'  banality  '*). 

§  231.  Abolition  of  Feudal  Rights.  —  Aa  we  have  seen,  a  large 
number  of  these  rights  had  already  l>een  alxilishcd  by  the  mon- 
archy: those  which  still  remained  in  17S9  were  abolished  by  the 
H  evolution. 


»  Cf.  Raeqtift.  "IjpfehvT^  (Jo  la  Planrhp."  ptn. 


The  ordinano«,  I4:i9,  Arl.  44  {f.inmh..  H,  7)t),  altow«!  only  the  tax  on 
the  serfs  to  remain,  by  reason  of  their  condition,  aud  on  the  eotnmon 
dasseBTfTV  pxoeprionnllv  hv  nrtue  of  a  tH]p. 

*  Titinr,  "  L*Anf ien  IWriiiii-,"  p.  .Wl  (Ai't  of  division  of  17S;i:  SIO 
orpQnu  paid  in  the  ncicliborhood  of  .17.'»  fran*»).  About  1720,  a  twicniory  ol 
StW  lipptarf-'i  in  Daiiphiny  f«n1ribu1^  HiSfi  poiinits.  D'Avenel,  '"  Itii-hiv 
lieu,"  I,  4(X(;  "Ij»  ftirtiin*-  priv$i>  jk  triivon«  »^pt  sifeclws,'*  p.  2t)7;  "Hist. 
«conom.  do  la  proprivU!,"  IfflM  :  Mnri/in,  "  Ilcv.  da  la  Kövol.."  1895  (Iho 
twentieth  in  Lao^odoc) ;  Champion,  "La  FYanw  d'ap.  tw  Onhic-re  do 
1780,"  p.  133;  Remoudiir«.  "Charee«  du  payxan  a%aiU  U  IWvoIulion." 
18W  (Poilou):  D.  ZnUa.  "Ann.  Eoolo  M.  pol.,"  Jtüy  15,  18iM :  AhM 
Mnlhitu,  op.  eil.,  p.  304. 
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(A.)  Tb«  Conttituent  Assembly.  The  dUtUttction  bdween  domi- 
nant and  roiitriirhny  Jt'tuialmri  [ix.  feiitlalism  based  on  agree- 
mcritl.  FcuiJal  rj^ht»  werr  abolit^hcd  in  principle  on  the  night  of 
August  4.  1789;  but  tlie  law  uf  March  15-28.  17W.  [Missed  upon 
the  rf]Kirt  uf  Merhii,  ih^tiiigiiishetl  Ijftweeii  dominant  ami 
contracting  feiidulisin,  the  latter  being  regarded  as  legitimate, 
the  former  as  Ix-ing  fmiiirkid  on  usurimtion  and  injiistiee.  Tlie 
law.  {a)  uholiälied  widiuut  indemnity,  all  seigniorial  rights  implying 
the  superiority  of  one  person  over  another  (mortmain,  feudal 
seizure,  ete.),  or  the  exereise  hy  the  seigniors  of  rights  liejonging 
to  the  puhlie  jwtwers  (tolls,  hanalities,  ete.) ;  (6)  useful  feudal 
dues  (ground  rent,  dues  in  kind,  enfeoffed  tithes,  etc.)  were  de- 
claretl  to  he  extingiiishable  hy  purchase ;  it  was  presumed  that 
they  were  the  price  for  the  use  of  the  land,  and  the  obligation  rested 
upon  him  who  refused  to  pay  them  to  show  that  he  was  not  liable.* 

(U.)  Tbt  LBirisIatiTB  Awembly  reverscrl  this  pn'sumptiim. 
By  the  law  of  August  J.V2S,  l7iM}.  it  abolished  without  indemnity 
seigniorial  dues  unless  the  seignior  himself  was  able  to  prove 
by  referring  tt»  the  original  title  that  they  were  the  pric-e  or  coih 
ditioii  of  the  original  L'e.ssion  of  the  land.  Tliis  was  to  deiiiaud 
the  impossible  of  them,  in  at  least  nine  cases  out  of  ten. 

(C.)  Th«  CoDTentlon  abollshtti  outright  all  seigniorial  and  feudal 
(lues  and  ordered  the  burning  of  the  title  deeds  of  the  seigniurs. 
This  did  not.  however,  put  an  end  to  the  matter.  It  remained 
to  distinguish  between  feudal  dues,  strictly  speaking,  and  those 
in  the  naturi-  of  land  rent  which  <tid  not  imply  any  feu<la1  relation 
nor  the  superiority  of  one  person  over  another.  The  task  was  often 
a  very  delicate  one  Iwcause  the  ctintracts  wer»?  not  explicit ; 
for  mort"  than  half  a  century  jurispnidenee  struggled  with  these 
diifieulties.and  feudalism  has  fallen  into  its  dotage  in  this  question, 
which  even  to  the  present  day  is  sometimes  submitted  to  the 
courts.  The  law  of  December  18-29^  1790,  dei'Iared  purely  land 
rent  dues  to  be  extinguishable  by  purchase  and  authorized  leases 
for  a  period  not  exceeding  ninety-nine  years  (<^.  Art.  530  of  the 
Civil  Code). 

Topic  3.  Towns  and  Communes" 

§  232.  Introductory.  —  The  towns  ("  villes  '*)  and  the  open 
country  were  at  the  beginning  of  the  feudal  period  subject  to  an 

■  Dec.  May  3,  1790,  eoacvniiiM;  the  eonditioiu  of  redemption.  Si^noU, 
p.  231. 

*  BrauooRAPUT :  Ci'ri*.  "  Doc.  s.  ]et  r«l.  d«-  la  ruyaut«  avec  W  rillea  de 
Fraoo«,"     IS85     (couUuns    a     re««onabk>    bibliography) ;     itavfouarit, 

242 


Chap.  V] 


THE   FErDAL   PEaiOD 


IS  234 


identical  regime  which  was  only  a  continuation  of  that  in 
furx*  under  the  second  dynasty.  Tht'  seigniurs  adininisteretl 
them  tlirough  their  agents,  provosts  ("  pnepositi  "),  bailiffs  or 
beadles  ("  bajuli  "),  and  others.  As  the  powers  of  thfse  iigents 
were  ver>'  extensive  and  vaguely  defined,  ami  since  the  seignior 
exercised  over  them  only  an  insufficient  control,  their  authority 
was  easily  turned  into  tyranny ;  it  was  frequently  arbitrary'  in  law, 
and  always  in  actual  fact.' 

§  2:{:{.  Emancipation  of  the  Towna.  —  By  the  1100s  this  uni- 
form r^ime  had  given  place  to  great  diversity.  The  condition 
of  the  townspeople  was  different  from  that  of  the  inhabitants  of 
the  open  country.  .Mmost  ever>nvhere,  not  only  in  France,  but 
in  all  western  Kurope,  the  town.s  ha<l  ol)tairied  certain  privileges,  a 
special  U(hniiii.stratiun,  and  unthtubteil  autoiHuuy.  It  is  cu.stom- 
ary  to  recognize  in  France  four  kinds  of  towns,  90  far  as  the 
extent  of  their  franchises  is  concenieil :  lat,  jmmtai  towmi,  which 
wen*  still  subject  to  the  primitive  regime;  2d,  privUt'ged  toivns, 
which  had  a  provost  hut  also  a  charter  of  liberties;  3d,  the  cotn- 
mmiet,  which  had  acquired  an  autonomy  almost  ct»mplete ;  4th, 
anmilar  totms,  which  were  only  a  sort  of  commune. 

\  234.  What  ware  the  Causes?  —  Su  general  a  fact  can  be  ez- 
[Jained  only  by  deep-seated  causes,  which  are  the  same  everyrvhere ; 
but  the  forces  whidi  have  proiluced  it  have  not  always  had  the 

"HtHt.  du  dr.  municipal  on  FVance."  1A20:  Quizai,  "Hist,  dp  la  civilis. 
©n  Prance."  1S1»0:  A^ty.  Thierry.  "Lrttres  9.  I'hiat.  de  K.,"  1827;  "Con- 
Bid.  s.  I'hist.  do  F,."  1S40;  ■■  Essai  »I'hist.  du  Tiers-KtsClWO:  •■Tablnau 
du  I'lUKT.  Knuiof  munimpalc,"  1853;  Luchairc,  "HiHt.  des  inst,  nwn.  a, 
Irfl  nrcmicfB  capÄlioBs,"  "i*  6d..  IS91 ;  "Ijt^  Communoa  franfaiflos,"  IS90: 
"Mtmunl,"  p,  3i*{;  Hrget,  "Slädt*>  u.  Gild*«!!  d.  (fiprmaD.  Völker  in  M.  A.,*" 

|18Öl;    Glaston.  H.  380.  «tc. ;    Etmdn.  p.  2SÖ:    Fiarh.  -Orig.  de  l'anß. 

IPrancc."    II;    Pirtnne.   "It.    hist.,"    ISdA.    Ii7 :    Som^   monoCT&phi)  aro: 

' <?iry.  "EUlil.ds  Roufn."  ISa.'l-ö;  '■IlLst,  de  Saint-Omwr,"  I«77:  Lattaitd«, 
" Hut.  do  Bc-auvaiK,"  \mi:  riammermonl;  "df  St'iiUB."  18S1  ;  Tutfem, 
"Et.  8.  1p  dr.  munic  <'n  rranphc-OomK?."  1K65;  KUpp/tl,  "IMvol. 
oonimun.  dan»  U'H('il<*nÄpiBfH)p.  dt?  IVtnp.,"  IS69;  "Le-b  paraii^e  mpasins," 
18Ö7;  ttipÜTv,  "Hi»l.  d.  iust.  de  rAuvunroe."  1874;  Sooer.  "Et.  a.  la 
«omm.  dm  hah.  dv  Bloi«."  1^94:  Or  Mmtide.  N.R.It..  18S3  (Orl^onB). 
t.  I   (Avietion);  Germain.  "iJint,  de   la  comrn.   de  Muutpi'Uier."   185 1 ; 

tJ/ambrrt,  'R4k.  mun.  pu  Ptovuuw,"  1882.  A.  du  liourg.  "Coul.  rora- 
lUnaloB  du  S.-O.,"  1882:    liagnon.   "Iti«t.   pol.  du   LaneufHltjo.""   1895; 

'Th«  Nf'lhi'Hands:  Waulvrs.  "Lilwrtfis  »■ouiniuiiaK'B."  I8tJS^-78.  Vundrr- 
kirniere,  "Ia*  Kiikdi'  des  Arlc%Tldc."  1870;  Pirmne.  "Hii?t.  di-  Diruinl/' 
1889;    I^nelnnd :    N.  Onrinl,    "Le   Const,    c-omniiinale   df   I'AngloUTro." 

11868;    Gln*xnn,  "Tlist.  du  dr.  et  d.  Inst,  d*-  l'Anjfltit-,"  prw^im,     I'oUock 

i-'and  Maitlanii,  I,  025.  Mailland.  "Toniiäliip  and  Baruufcb,"  IJ^OS; 
Italy :  lltael.  "Oftsoh.  d.  StÄdt<.vcrf.  v.  Ital.."  18-17:  Salvu>li.  "St.  d. 
dir.  ital.,  n»  123;  Ocrraaiiy :  Schr&drr.  5  51  (dotaiKnl  biljlioe-).  Ä. 
Sohm,  "EnstohuDic  d.  douttteh.  StftdU'wc-Kun»,"  I8d0;  ßlandä,  "rr^AAna 
11,"  280:  Finch,  op.  eU..-2Vh'.  Add.  f?iry.  "OHk.  de  la  eomm.  de  Saint- 
Quentia";  l^raw;,  "Hist,  do  Koyon,"  1888;  Bardon,  "d'AlaJs," 
ISM.  »"Olim."  1,848. 
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same  intensity  and  have  not  always  operated  under  ttie  aamt 
Favorable  circuuistancen ;  cunsequentjy  in  the  movement  for 
cmanciiwtion  tliere  were  variations  and  dilTerent  degrees  of  proRres». 
The  urban  (^uping,  which  was  furthered  by  the  Norman  and 
Saracen  uiva^ions  and  Uie  general  insecurity,  of  itself  gave  rise 
to  a  special  condition  for  the  bourgeoisie.  Strong  by  reason  of 
numbers  and  protected  by  Uielr  ramparts,  they  had  little  need  for 
the  protection  of  a  seignior,  and  many  of  the  feudal  dues  arising 
solely  from  grants  of  land  did  not  affect  Uiem.  If  they  did  not 
constitute  a  political  body,  they  sometimes  formed  a  ciWl  person- 
ality possessing  property,  collective  rights,  common  interests, 
general  assemblies,  public  soHcitors  ('' procureurs  ")  to  represent 
them,  and  experts  to  collect  the  seigniorial  poll  tax  (*'  taille  "). 
To  the  older  towns  the  churches  ami  ahf»ey3  after  the  1000» 
added  new  ones;  these  were  the  asylums  or  places  of  refuge  for 
fugitive  serfs  (even  criminals) ;  tliey  had  their  own  markets, 
their  special  systems  of  justice,  exemptions  from  seigniorial  Hues 
and  from  militar}'  serNnee.  The  seigniors  imitated  tliem  uith 
their  "  bastides  "  or  charters  of  settlement.  Boroughs  ("  burgua," 
fortress)  or  suburbs  (*'  feris  burgus,"  outside  the  walls,  "  subur- 
bium ")  were  establish«!  near  the  ancient  town.'  In  these 
industry  and  conimeree  (growing  out  of  the  crusades)  created 
a  wealth  independent  of  feudalism  and  the  mercantile  aristocracy 
which  owned  them  sought  to  free  tliemselves  from  the  seigniorial 
authority  by  every  means :  struggles  by  force  of  arms,  negotia- 
tions, and  good  offices,  —  which  called  for  concessions  of  liberty 
as  their  reward.  Wherever  the  economic  evolution  was  the 
earliest  and  the  most  marked,  as  in  Italy,  on  the  Rhine,  and 
in  Flanders,  the  political  evolution  was  the  more  accentuated. 
Once  hegnn  it  progrpwed  easily;  sometimes,  in  fart,  the  seigniors 
believe«!  it  to  be  for  their  own  interest  to  compel  their  towns  to 
take  on  the  communal  oi^nization,  as  did  the  kings  of  Rngland 
in  the  case  of  their  French  possessions.' 

'  Sulxlivimonü  of  the  town  were;  the  quarter,  th«  parish,  without 
eountiDf;  th«  Kuildn  or  rorporalion»  at  artiiraji«,  th«  lian-^eü,  or  Horictie«  of 
merrhants,  »nd  iJie  lirothrrbood«,  or  religious  wtsooUtioaii.  The  vtlvct 
of  thft  feudal  panitinn  in  tlu-  old  tvtwns  tnn,  that  not  only  did  the  {-bauiiu, 
th«  ('ity,  and  ih<*  lxtn>ii4{li  not  alwaytt  have  Uw  tuini«  «f  iRnior.  hut  it  was 
not  rare  for  atrtwl».  houseSj  or  p«TSoa8  to  haw  different  ma^t«?ni,  Tbt- 
parish  mmpri-wd  Rrvpral  wiuninrif«.  The  town.  th(*n,  waa  only  a  unity 
in  fa<-t ;  in  law,  unilv  did  iml.  i-xint.  MorMiver,  it  cannot  bo  said  that  it 
always  ('nnFtiliit<'(l  a  jurislii;  person.  The  coramunal  rcvoluttoa  put  tlit* 
law  in  »'■cord  irith  the  fa^t. 

*  SpAcUl  Tb«ori«i:  We  cAnoot  b«  content  with  tliette  Reneral  rooflonii; 
but  must  look  more  closely  into  the  eeaesis  of   eommuna]    ItbwUM. 
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§  235.  Pain  and  Markeu.  —  The  town  was  a  place  of  com- 
merce ;  it  had  Us  WM'kly  market,  sometimes  its  annmil  fair.  Mar- 
kets ami  fairs  coul<l  not  bo  held  without  a  special  peace  which  the 
public  authority  (king,  .wignior,  church,  or  coninruine,  depend- 
ing on  the  place)  a.s.siircd  by  means  of  a  system  of  heavy  penalties 
(retaliation,  beheading,  amputation).     The  merchants*  who  at- 

Mum«rous   theories   have   ma4e   proRrfss,   froin   thone   which  attributed 
their  oricin  to  the  rniinioipal  Oalliti-Koinan  r^inmn  (whinh  hoA  dcpon- 
'er*t«(l  berore  th«  timft  of   tlio  BarbArian    invasion  into  a  r^iiniiK'  of  «»• 
pn?SDion  and  hafl  bcea  replaced  by    thu  Kranki?<h   administration  of  tuo 
.AOOr  to  the  I  UX)a)  or  to  tnn  old  CJfTmanin  inHlttii lions  whirh  were  almost 
fabanditned,  to  the  most  recent  theories,  bs  those  which  attrihiit«  their 
'  oriffin  to  the  public;  law  ("StaatdreL-bt/Mnioffi).  to  the  bVankish  alUermanifl 
institution  ifleuetcr),  to  the  domainal  röjiritne  iHafrfchl)  with  it^  agents 
and  it«  privileges,  to  the  guilds  and  the    trades  societies  {Wilda,  Oirrkr), 
to    the    markets   and   rural   oommuaities    (Maurer,    Bttotc).   or,   finally, 
to  the  simple  faet  nf  the  efital)Iish meint  of  a  permanent  nuirket  and 
the  rights   and    immunities  whioh  were    a  consequence   of    it    (Sr/iriiilrr, 
I  ßohm).     There  was  in  each  of  these  theories  some  truth,  but  no  one  con- 
tained the  whole  truth,  even  for  a  sing^le  oounlry.     Let  na  rnnsider  the 
last  mentioned'     The  Uerman  town  was  essentially  a  permanent  market ; 
the  "Weichbild"  or  cross  of  the  market,  an  emblem  of  royal  authority, 
made  the  kin^  pri^wnt.  after  a  fasliion,  and  gave  to  the  town  thf  peace  of 
the  royal  pjilure.  its  right  of  refuge;    the  place  of  refuge  supiiosed  the 
.  exiittenee  of  a  privileged  tribunal.      The  urban  h*w  was  the  privileged 
[law  of  the  nmrket.     Thu  town  ouce  t^^iabiiuhod,  an  odmiuitttrative  organ 
("Rath")  took  i,hc  plaoo  of  the  royal  Jude«  ("6coutcto,"*  "amman,  '  a 
^ludg9  whu  bad  eugnixaoceof  civil  ciueM).     Tliecrost  erected  over  the  place 
bore  a  elov«,  a  «word,  or  other  symbols  of  tho  royal  powtT :  in  llie  north  <)r 
Ciemiany,  it  was  replaeed  by  staluoi  iif  Kolaiid.  Ilolsnd  wearing,  aeoord- 
ing  to  tmdition,  the  sword  and  buckler  of  <'harli:magne.     This  opinion, 
explained  by  Schroder,  and  Rystematized  by  tiohm,  did  not  prevail.     Ji at'X- 
land,  "Domexday  Book,"  1113,  and  Flach,  H.^b-j,  oppose  it;  the  law  of  the 
market  did  uoi  la^^t  longer  i.hau  the  uiarkcl;  il  was  nut  the  market  which 
made  thu  toin'n  a  phioc  of  refuge  and  gave  it  its  franohiso ;  on  tho  contrary, 
it  wax  the  refuge  and  immunilv  whii/li  e«tjibli)(hwl  the  security  of  the  mar^ 
ket.    Concerning  th«  ideas  of  Fiach.  cf.  Pfitter.  "  U.  hist.."  1893.  33.  364. 
PUennt,  ib.,  53,  <i,  and  bl.  66,  shows  that  the  formation  of  medieval 
llowiu  ia  exjilained  by  purely  geogniphicjU  cbuk««  (rj.   .\nicni'a  ti>rlay): 
'neitbermonusteriuH,  uor  ch&tcau.*c.  nor  fair«  and  markets  determined  their 
formation  independently  of  their  situation.     Some  villages,  as  Thourout 
and  Messine  iu  Flanders,  hod  fair».     Ifuttflin,  "Rinta\  hist,  »ur  le  droit 
dm  foirus  ut  murebf-»,"  1S07,  p.  320.  Kustains  SoUm'o  thesis,  but  onl^ 
'partly;  thopcoceof  tho  town  and.  oonwquently,  the  urban  law.  was  in  his 
opinion  derived  from  the  pl^ur(^  of  lh<^  marki^t,  but  this  latter  did  not  have 
itfl  source  in  the  peooe  of  Iho  prince :   it  wa-s  a  foroed  consequenee  of  the 
fodstoneo  of  tho  market.     The  point  of  departure  nf  theae  theories  is 
foand  in  Ihn  book  of  .Irnol'l,  "  VcrfasÄungsgeach.  d.  deutschen  Frmstildte," 
1854.  that  Piri'unu  compared  in  iniiwrtance  to  the  "  Benefieialwesen "  of 
Aoiui.     ConeiimitiE  the  Roman  towna  in  the  fir.Ht  renturias  of  the  Middle 
Aaw.  cf.  Flach,  U.  243;    ftie-Urhl,  "Die  ('ivitas  auf  deutschen  Boden." 
M.     "  R.  biat.."  G7, 59.     On  the  persisteooy  of  the  ourialfl,  N.R.I1..  1^98, 
^782. 

■  Ou  thu  Caroliiigian  lawx  conoeming  merebanta  aee  Wailt,  VO..  IV,  44. 
"Form  imiwr.,"  30,  "Ed.  Pist.,"  et«.  Coounercs  byoaravatwi  from  the 
TOOs  to  the  IL00.1.  The  primitive  bonrfreoiat«  was  composed  only  of 
mw^UUltK.  Thu  Mp<«cial  juridical  condition  which  they  enjoyed  as  a 
ronilt  of  their  occupation,  as  that  of  noble,  from  the  profession  of  amu; 
that  of  serf,  from  the  oulturo  of  the  soil. 
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tended  obtained  a  safe-conduct,  or  »areguard  wliile  they  were 
going  and  retuniing '  (tbruugh  a  c-ontrart  with  the  seignior  at  first 
and  later  in  a  general  way  as  a  pohtr  measupt*).  Thoy  were  drawn 
to  the  fairs  by  exetnptiuns  fruni  transit  dues  (sucJi  as  tolls,  etc.) 
and  from  taxes  cuDected  on  the  occasion  of  sale»  of  niercltandiae 
(as,  (or  example,  on  wine).  They  were  subject  neither  to  cschcai 
duea  ("  droit  d'aubainc  ")  nor  to  tlic  right  of  marque  and  re- 
pnsal,  by  virtue  of  which  nicrchaiits  were  stopped  and  their 
goods  seizwJ  for  the  ofTensos  or  debts  of  their  fellow  citizens  or  of 
their  seigniors  —  debts  and  olTenses  of  whose  existence  Uiey  often 
had  no  suspicion ;  they  even  enjoyed  freedom  from  arrest,'  that  b, 
their  cretiitnrs  could  neither  imprison  them  nor  attach  their  goods 
for  previous  debts  or  offenses.' 

In  return,  the  execution  of  contracts  made  at  the  fair  was  as- 
sured by  rigorous  measures  (often  before:  st>ecial  judgc-s).*  The 
procedure  was  more  cxiMxIitious  and  less  barbarous;  the  seal  of 
the  fair  was  evidence  of  the  authenticity  and  executory  force  of 
all  agreements  to  which  it  was  affixed,  those  who  did  not  perform 
tlieir  obhgations  were  !>ent  to  prison,  the  goods  of  the  debtor 
who  fled  were  sequestrated  and  the  proceeds  pmportionately 
distributed  among  Wis  creditors  a.s  in  modern  bankruptcy  pro- 
cedure.    To    this    *'  jus   mercatorum,"    "  jus   fori,"    urban    law 

I  tmbart  de  la  Tour,  "  Iml  Lih«rt  j  oäinni«>rci&Iti  nn  Fnkiinc  aux  douzi^m« 
<t  tniataM  «Äolc«.  K^forniv  soc.."  1895.  2t>-49;  "Iramunit^  oomm. 
aux  BbBmm  ^«  VM'  U>  IX'  siMe,"  •■Sludi««  dodimlH  to  0.  Monod," 
1R06,  p.  71.  The  "rfroil  d'^tape"  ("ju«  Rla.pulip"j  ohliifwj  ihr  nipmhantii 
who  paned  through  a  lomi  to  put  Iheir  in>t;r(-haniti!M>  nn  Ftal)>  in  that  town ; 
sometimmi,  they  wert>  allowpil  to  «rtl  to  or  buy  oaly  from  inhabitants  ot  the 
town;  Bomctitncfi.on  the  i-onirnry.  iismffiwd  if  ihfir  mpr<^lmndiaft  was  di»- 
oliarKed,  weighed,  and  markcii,  for  the  Ifvying  of  the  markvl  toll  wa«  «II 
that  was  dMired.  Like  the  "juii  tiundinarum"  iratDt).  ihi:-  right  cod- 
«odod  by  the  R«)^niors  during  thf  foudiil  epoch  waa  rc^aliao  duriog  the 
1500«  and  1600s.      Huttlin.  "Marrh^s  et  fuires."  p.  210. 

'  C.  J..  4.  00.  "Do  iimidiniH."  I,  N.R.H..  1SÄ4.  u.  295.  Lorria  (1155). 
6.  ßoüsons.  Ord.  XI.  219.  "Aiguea  Mort<w,""  IV.  52.  Proodom  from 
arrmt  wa«  hmito<l  littlp  liy  httle  and  becain«!  uselemi  rollowiny  tbe  dis- 
appcamtic«  of  urrest  ilsotf. 

'  Town«  ol  Arrest.  This  name  «-as  i^ven.  iindor  tho  old  r^me,  to 
tuvtiHin  -whic'li  the  l>t>urx(*uifii«  ha<l  th»  nKbt  to  itctMi  Llit*frou<liiori>vciii  the 
porBuo  of  tbvir  foreiim  debtor,  if  \iv  did  tiui  i>uy  bin  debu  wbeo  tboy  wero 
due.  "Paris."  "  ftiv."  of  Louis  the  Kat.  Ii:t1  (<»rd.  L  fl) ;  "Cout,," 
Art.  1 7a.  —  "(>rlfaiu(,"442.  "Kfiiiiit,"  407.  ThvconditiouRand  thcrcirula- 
tioDB  eoveriiiui:  Ihi.»  riitht  varied  arrordinic  to  tht-vixtchs.  Colliftft,  "Et. 
aur  la  aaiaie  privtk-."  ISfl.'):  Huifiin,  p.  446;  Rnaueau,  «oo  "Arreat"; 
I'rmh-r,  Diet.. (MH-"VinvH  d'aiT^l";  !  »ambrrU  •"VoXAk"  ;  UourdtA  de  R.,  I, 
510.  G.'H.  7tW.  99.0.  N.K.H..  91,  180. 

•  MpKluMit  ConrmI«.  aia»*on,  K.Tt.H..  1S07.  I.  In  Italy  the  heada  of 
C'or[xiration)i  <'*eun»u]e(i")  !<at  sora<>tiint^  «urroundcd  bv  »stmgrom  ("ooD- 
Biliani")in  the  bouse  of  tlieporporstiun  fdomuf."  "euna  iniTvaiorum"); 
it  waa  the  custom  to  submit  to  them  the  affairs  of  tho  oorporation.  Morti, 
"Jurid.  ooDunerc.,"  tbexas  lUffT. 
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owed  much,  and  from  it  some  have  conchided  that  it  was  the 
market  which  createil  the  town,  but  the  contrary  is  perhaps 
more  exact ;  generally,  the  market  made  its  appearance  only  after 
the  town  had  already  come  into  existence. 

§  236.  PriTll«Bred  Towns  (especially  in  tlie  center  of  Krancc,  for 
example  Lorns  in  Gätiiials,  1 155).^  In  the  place  uf  arhitrary  ex- 
ploitation by  tliB  seitniiorisl  provost  a  r^ime  of  privileges  was 
gradually  introiliieed  in  many  towns,  (a)  \V\\en  industry  and 
commerce  were  more  pros|K'nnis  anri  the  inhabitants  more  numer- 
ous and  wealthy,  it  was  to  the  interest  of  the  seignior  to  treat  them 
with  con aid( 'ration  and  to  defend  them  against  hi*  own  provost; 
exactions  injurrd  him,  they  led  to  revolts;  or  tha  inhabitants 
purchasefl  their  freedom  with  money;  the  petty  despot,  the  pro- 
vost, was  henceforth  bound  by  a  charter.  (6)  In  the  depopulateil 
town.s  and  on  uncultivated  laiuls  the  abbeys,  from  the  very  first, 
«nd  later  the  kings  and  the  seigniors,  opened  asylums  (places  of 
refuge)  and  attracted  inliabitanls  to  them  by  the  bait  of  privileges 
and  better  ecmilit ions  than  those  uf  neighboring  seiguiorie-s;  thus 
there  grew  up  numerous  "  ba^tldes."  new  towns  and  free  towns 
were  established.' 

In  default  of  political  liberties  and  of  communal  autonomy  the 
free  town  enjoyed  important  civil  liberties  which  the  provost 
swore  to  respect  at  the  time  of  entering  upcm  his  duties.  Personal 
liberty  was  guaranteed  (cf.  habejis  corpus) ;  the  accused  who  gave 
a  bond  to  appear  in  court  could  tiot  be  seized  and  imprisoned: 
everj'  accused  person  had  a  right  to  be  tried  befort^  bis  natural 
judges  and  it  was  forbiflden  to  try  him  outside  the  tciwn ;  trial 
by  judicial  combat  and  by  torture  jiii  longer  existeil ;  cnnfiscation 
was  limited.  There  was  \u>  more  serfdom ;  the  iuhabitants  had 
the  riglil  to  go  and  cotne  and  to  leave  the  town  at  will ;  they  hail 
the  right  to  marrj*  and  to  eater  religious  orders ;   their  domiciles 


'  Giry,"  Doc.."  J).  113.  tuLKoditedanow  f«liap..50of  Benumanoir  on  "Rood 
towns"  C"Lo«  bonnes  villes").     Sorj^r,  op.  cit.:  .TfoujT",  "00101*«  dp  Bour- 

*A  "ba^itide"  (or  "bastiUe"}  waw  a  wooden  (•oostruotion  wect«d 
a^Hinitt  a  hesicded  pliw*  (Froitnarl,  3.  4) ;  thia  ttrm  was  iUbh  pra|il(ivod  to 
dmi|{iiiit*t  towiiM  htiilt  nil  a  dHxerl  »pal.  acoordini;  tu  a  pivcnnrcived  plan, 
with  streets  at  riÄhl  anifloi^  und  ondowed  with  privilencs,  Ucsidcs  tho 
Keneral  denominalionsof' "Sauvf'ti'.s"  "Salvetat."  "  Villpfrandhe,""  "Ville- 
neuve,"  "CftsUiIpati,"  «ihur  riitiiii-j<  wen-  Rivnii  tlicm :  "Saint-Louis," 
"Viller<*4Ü."  "Montröal,"  "Beaumar«hais"  (nam«*  ot  a,  royal  officer). 
"Fleuranfe"  (for  F'lonmf'fO.  "Cordts"  ffor  Cordoupi.  f^olognfl,  Grenade, 
Bmiimnnt,  etc.  Toward  1340,  lMiMl.iI«9i  wer»  no  longer  built,  for  the 
population  had  become  dottso,  aad  there  were  no  more  waste  lands. 
Oirtj,  "Or.  Bncyrl.,"  see  "Bastide"  (Plan  of  the  baatile  of  Moulpazier; ; 
Curit^Seimbrttt,  "GsHal  «.  les  buUde»,"  ItiNO. 
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were  inviolnhlc ;  military  service  was  limited,  ownership  of  property 
was  free,  and  conscciiiently  the  right  to  alienate  It  "  inter  vivos  " 
and  to  make  wills.  The  amount  and  the  number  of  seigniorial 
impositions  wen*  redufvd  and  the  "  taille  "  and  the  "  cor\'ee '" 
were  alwlished  or  eoiiverte<!  into  fixed  duos.  This  iirf>an  law, 
having  nn  international  chumcter,  together  witli  the  cxistinjc 
commerdal  usages,  were  already  in  many  res|)erts  entirely  modem. 
As  the  town  Iia^I  no  corporate  eharacter.  in  cose  of  ne(«l  the  provost 
summoned  and  consulted!  ull  the  inhabitants,  or  the  latter  choAe 
syndics  to  represent  them  in  matters  of  general  interest. 

§  2:^7.  Trfciuritlon  to  Commtuui.  —  It  was  these  free  towns 
which  had  municipal  authorities,  cither  with  or  without  judicial 
competence,  and  which  appruximat«!  in  character  the  commnnes 
(or  consular  towns)  to  such  an  extent  that  they  were  almost  con- 
fused with  them ;  but  there  alwaj-s  existed  one  difference  between 
them :  the  commune,  properly  sjK'aking,  was  not  subject  to  tlie 
seignior,  but  was  completely  indtiM'ndeiit  of  him,  whereas  the  free 
town  had  not,  like  it.  succeede<I  In  hrcHkitig  its  bond»  of  subjection 
(an  example  wh«  Beaumont,  in  .\rgoiine,  KJSi'.  and  the  townä 
which  adopter!  its  law ;  also  many  (imsular  town»  in  southwest 
Krancf'). 

§  ;i;i8.  "EcheTinat"  and  GuUda. — The  towns  which  gave 
themselves  an  admini.-strntivc  und  judicial  apparel  rarely  made  it 
out  of  whole  cloth,  hut  onlinarily  were  limited  to  the  use  of  already 
existing  elements.  It  hapjM'ned  sometimw  that  the  community 
had  occasional  representatives  for  certain  collective  interests 
(procurators  or  mandatories  "ad  litem,"  and  notables  chosen 
to  apportion  and  collecrt  the  seigniorial  "  taille  ") ;  they  became 
permanent  officials  and  their  functions  were  extended.  KLsewhcre 
the  council  of  the  s«?ignior.  or  even  a  group  of  his  ofhcers.  was  trans- 
formed into  an  exclusively  urban  organ.  The  Carolingian  "  &che- 
vinate,"  half  popular  in  origin,  was  especially  designed,  in  regions 
like  tlie  north,  where  it  had  been  maintuined,  as  an  independent 
judicial  body,  but  it  acquired  administrative  ])owers  also.  The 
same  was  true  of  the  Germanic  guild  and  the  religious  and  commer^ 
dal  associations,  houses,  corporations,  or  brotherhoods  which  ante- 


*  Cf.  Paris  with  iu  merchant's  provost  and  it«  royal  provosit.  The 
proUeiD  of  the  origin  of  those  jurifldiptioDS  or  muni<-ipfkl  ulminiittratioiu  Is 
Um  samt*  a«  for  tbo  oommuno«.  In  KnKlnnii.  k  «-pntnilij^iHl  Statu  from  Lb* 
time  of  ttio  Nomutii  CunqucHl.  tlu-n-  wrv  no  eummuiuw.  properly  »peakine. 
but  only  priviio-etfl  towm  wilh  pArtiftI  autonumy.  .ur«.  Orten,  "Town 
lätv  in  tlio  XV  c-i-ntury,"  1894.  ilistiuguish««! :  towns  of  the  king,  towmi  of 
tlie  lords.  Mu\  '■»•"IriJB-'ricftl  towns. 
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dated  the  «immuna!  movement.  'ITie  guild  was  an  Hssiiciation 
For  mutual  defen-se,  the  members  of  which  rcganlfd  themselves  as 
brothers  and  participateil  in  periodic  banquets  nt  the  common 
expense ;  membership  assessments  ("  geldonia  ")  und  the  n*qiiire- 
ment  of  an  oath  ("  conjuratio  ")  were  two  of  their  characteristic 
features.  In  spite  of  the  CaroHngian  prohibitions  the  guilds  mul- 
tiplier! because  aasociatiun  was  the  only  means  by  which  the  weak 
were  able  to  secure  protection  at  a  time  when  the  State  did  not 
afford  it  and  when  tlie  family  was  disorganized.*  In  England,  in 
North  France,  and  in  the  Germanic  countries  they  were  ^'cry 
numerous.-  In  .South  rranec,  it  is  believed  that  organizations 
of  artisans  or  of  merchants  of  the  Itoman  period  had  existeil  from 
the  400  8  to  the  1  (KH>  s ;  hut  tlie  fact  has  not  been  well  establiahe«! ; 
moat  of  them  must  have  been  reduced  to  servitude.  In  any 
case,  osAiK'iatious  of  artisans  or  of  merchants  were  formed  anew  at 
an  early  day  and  guilds  or  other  as.>*ociations  wert*  among  the 
most  active  agi-nt.s  for  emancipation  of  the  towns;  the  admiiiis- 
tratora  of  one  of  them  aometimcs  became  the  administrators  of 
the  entire  community  (for  example.  Saint-Omer,  Paris).' 

§  2'S!I.  Ths  Commun«.  —  Althnugh  thi-^  wonP  was  applied  in 
a  general  sense  to  every  town  constituting  a  political  body  and 
having  a  municipal  organization,  and  although  it  may  bo  applied 
hcnee  even  to  consular  towns,  in  the  strict  si-nse  it  designates  es- 
pecially "communes  jtirfcs"  of  northern  Kranwand  of  Flanders, — 
tlinse  towns  which  actpiire<l  the  greatest  numhor  of  political  right-*. 
Their  independence  rested  on  an  association  form«!  under  oat}|, 
a  "  conjuration  "  among  the  inhabitants,  which  implied  mutual 
defense  like  the  guild  and  an  agreement  to  put  an  end  to  disorders 
and  violence  ("  pax,"  "amicitia  ") ; '  it  wiis  sanctionerl  by  a  charter 

'  The  "«ilde"  was  a  fictitious  orcalareud  "sippe." 

'Thn  munifipality  nT  Paris  »i  first  belonged  exclunively  to  thp  corporal  ion 
of  "watiTrnt^rnhftnt«,"  whiiih  rocalls  f.h«  "iiauta'  jmrisH-iiäto«"of  ihr  ItoTnxn 
opoch,  without  the  eonncction  between  them  bc-inj;  e«tablished;  froiu  that, 
tde  veue)  whinh  still  H(riirei>  on  the  onat  of  arnin  of  Parin  and  the  name  of 
the  " Prfivflt  dea  Maroliands"  ffiven  I«  tb«  mayorof  Faria.  It  has  lHN>n 
maintained  (but  wtdqkI.v)  that  ia  Kngland  the  comioune  alwava  com- 
menced hv  htiim  the  memhant  guild,  dranii.  "Gild  merchant,''  1890; 
/JnoKX.  •■DtilBjnUIt.irerrn.,"  I.S.S3;  Hrg^l.np.  rU.:  Flat:li,ll.:i76;  Pupant- 
heim.  "Die  attitoonitwh.  Sflhutzeilden. "  1>W-'»;  Mrr.  Crren,  «p.  cU.,  vol.  2. 

*  Concerning  iho  relations  anil  the  differenr*-»  hptween  the  asAodationit 
of  nfane.  "r>onimunia  i^adix,"  and  tb«i  munimpal  «Mimtiiune,  cj.  Luthairt, 
."Manuel,"  p.  374 :  Flwh,  oj>.  eit. 

'  'Tommania."  "(•omniunita«."  are  terms  whicsh  deiignate  the  aaaocia- 
tioa  of  the  iitbabitantx.  Ibvn  the  town,  and  even  rommunitie«  in  genftral. 
The  Riembors  of  the  commune  were  called  "jurat!  eommuaie,"  "vicini." 
"amice,"  "burfremi«!."     Cf.  Flofh.  II,  It's;  Mrs.  Green,  op.  tit.,  o,  9. 

*  P)>iaoe  of  thv  Inral  and  m^eular  (own  ;  the  peace  of  Uod  extended  ov«r 
alt  the  country  uad  had  a  roliKious  charaeter. 
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Ui  wliich  the  scigiiittr  had  to  give  Iiis  consent,  just  as  a  Stat«  is 
compelled  to  recognize  the  in<lei>ent]r;nce  of  one  uf  its  colonies; 
often  it  followed  an  insurrection,  and  sometimes  the  citizens 
bought  it  at  a  dear  pritv.'  Besides  the  civil  liberties  which  the 
free  towns  enjoyed^  the  communes  had  a  political  organization 
and  constituted  a  feudal  personality.* 

The  internal  constitution  of  these  petty  States  was  of  various 
types,  from  the  strictest  form  of  oligarchy  to  the  broadest  form  of 
democracy,  and  from  direct  government  to  a  representative 
system.  In  most  instances,  as  in  the  cities  of  antiquity,  it  evolved, 
willing  or  unwilling,  as  a  result  of  opposition  to  tjTanny  (or  ad- 
ministrative despotism).* 

'  Dale.  Saint  Qiii>ntin.  bpfofR  1077;  R<?au\*iuh.  hcfom  lOQfl;  Xoyon, 
about  IIUS;  Amien-t,  IIKJ;  Soiasons.  112(1.  Th«  ixtmmiinal  cliarl4*r» 
spreud  from  onE>  town  to  the  other;  tne  priacipnl  oommuD»  wa»  called 
"chnf  dp  Hciua"  and  hiwi  a  kind  of  juriadictinn  ovnr  it«  "filialwi."  In  flnr^ 
many  and  Italy,  thpy  formrd  powerful  l^a^ex.  Oeautnanttir,  'Mi.  (i;j. 
There  weru  not  onlv  urban  commuii^H,  but  also  rural  oommuaeB.  Villases 
ayndit'atfd  thcinKt'l vc«  in  urdur  i«  form  coIlwiivB  ™ramunt'H  fPyrenpPS, 
Alps,  Picardy.  ,\rt«i».  Flandern),  for  cxampi«,  coniinuno  of  lAonnoiit, 
formt'd  from  w)vouUk>u  vüla({i.i8  having  for  «•nti.-r  Amzy-lo-t'hftteau,  112a. 

'  Gvibcrt  de  ffogtml.  "  Du  vita  8uu,"  I.  3.  in  u  par^iuuir«'  <'fu>ri  citud,  makes 
allusion  to  the  civU  lihertios  aod  not  to  tht<  puliticul  lihcrtioH  of  the  coot* 
muDM:  "Commuw*  is  a  nnw  and  drtmtat<K<  word  and  llii«  i«  what  is 
uodnrstoud  by  thv  word :  taxable  nivn  uu  lungor  pay  to  Ibolr  suinriiiora 
anything«Toopt  an  annual  a«<iM4nient :  if  thoy  commit  Mm«  mitdemesnor, 
th«>y  are  at-'quittod  uf  it  by  a  fine  l^eallv  Axrd,  and  as  for  the  pecuniary 
impostliond  that  tl  vae  the  custom  to  inllict  on  ftorfs,  they  a^<^  f<ntirely 
vxemjit  from  it."  The  «imK>  writer  exptiiins  the  fommuiuii  rpsption  by 
sbuniDK  thi>  IvuKtbti  U>  wtUuh  the  ubuise  of  fuudulism  waa  carried  in  a  town 
like  lAon ;  "  nuusaeroi  and  pillar  AUed  the  ri^publi«* ;  there  was  no  secu- 
rity to  him  who  luft  his  hoUKe  at  n)i|;ht :  he  ran  thu  risk  of  being  xtonped, 
Strunk,  killud ;  not  a  poasaul  peuelrat^Ml  the  walU  without  iHänic  »<Lzeu  aud 
held  for  purpos«  of  ransoin  :  the  .sorfH,  although  emanvipat^.-d.  wt-ru  foreüd 
Iwwk  into  their  previous  condition."  "Hist,  de  Fmncw,"  XII.  249  and 
fulluwiuiC. 

*  II  wa«  rare  T>hnl  the  entire  city  wa.s  subjoct  to  the  comniunp ;  slaves  of 
all  Idnda  wert-  fnuml ;  !u-i(;iiiorii-'(  w^re  jmhjwl  to  llw  king,  to  the  HUKerain 
of  the  eotumuu«,  to  privat*-  seiKiiior»;  Ihu  b):<hop  often  had  juri«dietion 
of  the  cloi!«ter,  nf  a  part  of  the  town,  evon  of  tlio  entire  eily,  the  ftommune 
heinjf  ntttabli^hed  only  in  the  borough.  R«lnri>i>n  thcM«  rival  ai-igniorJe<), 
eontlifts  «ere  incctutaut.  Another  wureo  of  i.-ORlliel  was:  a  nunilwr  of  the 
inhabitant.»  of  the  town  ewapcd  from  the  r>ommunal  jiiriwlictinn  ;  jtmtiei- 
able  Doblea,  from  that  of  tho  feudal  eourl*.  i-Wk«,  from  that  of  iihiimh 
cx>urt8,  seife.  from  the  jurisdiction  of  their  seignior,  the  bourgeoin  of  the 
king,  from  that  of  thf  royal  (ribunatR.  The  "hanlicne"  wastne  territory 
HituatM)  ouI-11'Ih  the  wallx  of  the  town  over  which  the  oomiitune  ha^l  the 
righi  uf  ban  ;  ordinarily,  it  was  a  le«urue  in  extent,  soniciimos  more,  ö  or  7 
(wimnre  the  name  of  "soptenn").  The  '"dex"*  in  the  south  waa  the  limit 
of  tHmimiinal  territory.     t,vwH,  2ßl ;   "Cout.  of  Toulouw,"  jmnfim, 

*  One  would  say  a  vast  field  of  social  experienoo.  Univcrüal  .'<u(Traf[e, 
restrieted  suffra^.  eleetjon  hy  several  deffrMd,  eo6ptation  eombini*r1  with 
the  eleetioD,  Mtgoiorial  intervention, — allnyiitemN  were  fni]n<l.  t'f.  Con- 
stttutioD  of  ItaUaa  towns,  a«  norenoe  or  Venice.  At  Rouen.  Grand 
CotmeÜ  of  a  Hundred  Petrt.  from  whinh  emanated  a  middle  eouncil  of 
twenty-four  jurors,  nubdivided  into  two  little  couneilK  of  twelve  aldermen 
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§  2-U).  Oui«r*l  Au«mbUes.  Tba  Great  Council.  —  Tin-  cüiii- 
inune  sometimes  iiiclutletl  all  the  inhabitants  uf  tla-  town  witLuut 
dütinction,  even  the  nubility  and  thv.  clergy,  wliu  were  tson- 
strained  to  take  the  oaÜi ;  general  assembties,  whcif;  tliey  all  UK)k 
part,  decided  important  questions,  imposctl  the  taxi's,  appointM 
the  ma^istmtes,  and  enacted  ordinances.  But  in  most  cases 
direct  fiovernment  was  not  practiced,  the  people  did  not  [»rticipate 
in  the  administration  of  publie  aiFairs.  but  only  an  aristocratic 
assembly,  a  sort  of  municipal  senate  known  as  the  great  Council. 
The  substantial  Imurj^oisie.  enrich«)  by  cnmmerct',  oppressed 
neariy  everywhere  the  small  artisans,  tlic  eommon  people.  Nearly 
ever^'where,  alttu,  the  population  was  divided  into  two  classes : 
1st,  tlie  bounjetmie  «>r  ciiizetiji  who  alone  possessed  political  rights ; 
and  'M.  tht;  inhabitants  ("  iricolje '') ;  the  first  categorj'  formed 
only  a  minority  of  the  population. 

§  241.  The  HunJcipal  Magistracy  (the  petty  coundl)  consisted 
of  a  body  of  aldermen  ("  eiiievins  "),  nf  jurors  ("jurfe"  or 
"  jurats  "),  and  of  peers,  the  chief  of  whom  Ijore  tlie  title  of  mayor 
or  provost  (or  the  '*  vierg,"  as  he  was  called  at  Autun).  Many 
of  them  were  ancient  seigniorial  oflicers.  Such  was  the  mayor 
(or  the  mayors,  because  there  were  s(»uetiines  two  of  tliem),  the 
provost,  and  the  "  vierg"  or  the  "vignier"  of  the  duke  of  Bur- 
gundy.' Others,  perhaps,  had  bcitn  ailministrators  of  tsmuuunal 
property,  as  the  mayor  and  provost  were  steward».  The  "  6clie- 
vins  "  hud  a  judicial  origin,  the  peers  a  feudal  origin.  Tlieir 
term  of  office  and  method  of  selection  were  aifected  by  this  tliversity 
of  origin.  The  tenure  was  sometimes  for  life,  .sometimes  for  a 
fixwl  periwl  (usually  a  year).  They  were  sometimes  chosen  by 
popular  election,  eitlier  directly  or  according  to  a  procedure  child- 


Knd  twfilve  coiinäip-lor».  Th«  Coiinnil  of  the  Hundred  Pwra  demgnat«! 
each,  year  throe  muididal e^.  from  amonK  whom  tho  Idui;  uppoiiiliyl  th« 
mayor.  At  Pcroniie  fl3flS}  the  tw^^lv«  trndo  euild.t  c««h  cltctcd  two 
peraons ;  the  tweni y-roiir  elMtod  ohowi  two  of  Ihö  most  honi-«l  men  of  the 
town ;  tb«ee  latter  adde<l  to  their  number  ten  more  anil  so  atlained  tho 
number  Iwunly;  afler  which,  the  twpiily  addiMi  ten  more,  total  thirty. 
Thps<*  thirty  chaso  the  mayor  and  thf  aldormen ;  boside«,  thtTo  wiu»  a 
coum-il  of  SIX  persons  appointed  directly  bv  the  chiefH  of  the  trade  euilds: 
thi^  rounnil  was  oanHultpd  nnnocminr  the  eatahlishment  of  lajins  and 
add«Hl  to  th«ir  number  tax  otbco*  memDera  (l(iHi«aat«Hl  by  the  m&yor  and 
the  aldermen.     Dacidsohn,  "Gestih.  v.  Florenz,'   1S93. 

'  Auxiliaripa  of  the  mtinjpipal  ma^stratBB.  (A)  Hunidpal  (nnctiooATiM; 
f  I)  the  rpo^jivor  (" argeatier."  and  in  the  south  "flavaire") ;  (2)  secretary 
and  nM?order  (i<lerk  or  tbe  eommune) ;  (3)  procurer-eyndic,  tbo  Icral  repre- 
■entative  of  the  iwmmune;  (4)  vani)u>i  rli'rk>i:  iii)  H>r^<«nts.  hauilT».  and 
otBoers  of  poUoe,  porter«,  etc.  (B)  CommisBlaas ;  "'paiseura"  (iuslii-es  of 
the  peace  for  reconoiUux  the  partie»ji  "(fard'  urpn^nes"  (euardiaus  of 
orpli&ns ) :  otc. 
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ishly  complicated'  whose  mechanicnl  effect  did  not  in  the  least 
tend  to  make  chance  the  sole  master  of  the  affairs  of  the  commune. 
Often  they  were  chosen  by  coöptation  by  those  whose  place» 
the\'  took ;  finally,  instances  were  not  rare  in  which  tiiey  were 
appointed  and  installcfl  by  the  seij^ior  alone.  .Sometime;^  he 
was  content  merely  to  Install  them  and  invest  them  with  the  in- 
sipiia  of  their  office.'  Their  powers  included  the  complete  manafte- 
mcnt  of  the  affairs  of  the  town,  or  there  was  a  di\nsion  of  p*>wer 
between  them  and  the  Rreat  council,  or  the  popular  assembl.^ . 

§  242.  Consular  Town».  —  Like  the  conMnunes  of  northern 
France  the  consular  towns  of  tlie  south  were  independent  and 
possessed  political  and  judicial  organs  of  their  own.  Most  of 
them  obtninwi  their  freedom  gradually  and  without  v-iolenre. 
The  municipal  body  was  composty)  of  magistrat^-s  callt-d  consul«, 
as  in  the  Italian  towns,  from  which,  it  is  commonly  believed, 
the  consular  sj'stem  was  borrowofl.  But  the  fact  is  not  well 
estnblishcii  that  Italy  preceded  Franco  in  the  institution  of  these 
municipal  consulates;  theywere  formed  on  the  spot -ümultaneously 
in  the  two  ojuntries.'  The  eonsuli  or  councilors,  "  consiliarii/* 
"  probi  homines  ad  conaulenduni  rempublieam  "  (at  Toulouse, 
"  capitouls,"  "  capitularii."  "  prudhommes  "  of  the  chapter  or 
seigniorial  council),*  were  from  the  notables,  not  ver>'  numemus, 
"  by  whose  ad\-ice  a  commimity  was  administered."  Tliey  Iwgan 
by  beiuK  councilors  of  the  seignior  or  of  his  iK-adle ;  *  sometimes 
they  were  rather  "s\'ndics"or  representatives  whom  tbecorpora- 

'  Drsiümed  to  remov«  briberj-  and  L-urrupliun. 

>  Conceraing  the  cbaracUv  of  th««o  ma^struU«,  (^.  "R.  hlflt.,"  1806, 
vol  57,  p.  :ii6. 

•  The  oldfiBt  cwoHubry  c-Imrtprs  WL'TO ;  MuiiHuic.  atmut  llZ.'i:  Montocb 
and  raatelserrasin.  Il3i;  Atnhlul<>t.  I13f>.  "ThtMi  AaU^  nnd  tho  pofli- 
tioD  of  the  placH>!i,"  mys  M.  Doguat,  p.  58,  "ituflio<>  to  provi<  t)ia.l  thi»  OOD- 
HulatcH  did  not  uriKinat«  in  ilaly'  The  Cuatuiii  uf  Muikmui  provea 
soU>rior  \istun>A  from  wh)«h  it  follow»  that  Che  onnitiilat«!  iiuiaI  havA  been 
ax  old  in  lliat  town  »»  in  Ilftiv  uIkt^  il  Hppi'un-cl  »t.  IIn-  i>ii)l  of  tlia?  100». 
Salrwli,  216.  pruvi«,  ut'vorlbi'k')».  thai  Nap\'».  .\nialfl,  tto.,  ha<l  municipal 
magistrate's  eWtod  by  tho  |>eop|p  about  tlir«  year  I0()0.  Cf.  HnulUvilte, 
"EJfiat.  dfw  romni.  loinb,,"  ISTiZ;  Pawinakt,  "EiU)l«h.  Oosc-h.  d.  ('un- 
Hulau  in  Itol.."  18C7. 

*  In  spite  of  the  loKeod  whicb  Kivea  to  Touloum  arepuhHcan  municipal- 
ity datinfi!  back  without  iiitt^miption  tu  thx-  Konmri  fi>i>cb,  tbis  town  did 
not  wi-apc  lb«  PODimoD  fat«,  Il  wns  governed  first  by  its  count»  or  by 
ibeir  fuiK'iiunario«.  thf  n  it  nv^ivf^i  from  them  fcnain  privileges  and  it  did 
not  dflay  to  inv«  ilm-lf  a  «IflilnratiriR  IkxIv,  the  "cyinimuiM*  coitHitiiim 
Tolose,"  wbivh  made,  in  ll.'>2,  ordinanees  «ith  the  count.  The  member» 
of  the  muni<-ipal  body,  "rtapitiilum."  wer«  deai|:iiated  as  "domJni  de 
oaintulti  capitularii."  Con<M>niinK  tbe  vieiMitud'M  of  tb«  oommun«  of 
Touloiu».  cf.  Roaehaeh;  A.  Mvlinier,  in  "Hiat.  d.  Lan^edoo,"  VII, 
212.   559;     BCh..    1882. 

•C(idwr,"Etat«d«B6»m,"  p.  »5:  Dognon,  op.  eit.  C/.  "R.  bi«t.,"  65, 
300. 
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tinn  appointetl  to  determine  a  parttctilnr  matter  and  whose  otiiee 
became  permanent.  From  this  double  origin  it  resulted  that  in 
the  consular  towns  the  iietty  nobiUty  often  figured  side  by  side 
with  the  upper  Inmrgeoisie ;  the  members  of  these  two  classes 
naturally  took  purl  in  the  seigniorial  council  or  the  communal 
s.^^]dicate.  The  consuls  were  sometimes  designated  by  the  seignior, 
sumettme!^  by  tlie  members  of  the  corporation^  sttmetinies  even  by 
their  pri-<icces»ors,  depending  on  whether  the  independence  of 
the  town  was  more  or  less  complete.  Ordinarily  their  term  of 
ofKce  was  of  short  duration  which  mischt  come  fmm  the  fact  that 
they  receiveri  no  enmpensatitm,  so  the  weiilthy  families  bfire  the 
expense  in  turn.  Tlic  consuls  were  nearly  always  assisted  by  a 
coiincii  whose  decisions  they  merely  enforced,  and  occasionally 
they  had  ret-ourse  to  the  general  assembly  of  the  bourgeoisie 
(tJie  Parliament  or  common  council). 

§  243.  Seiffnlorikl  Rights  o(  the  CommuDes  and  Conaulftr  Tomu. 
—  The  cnmmime  ("sensu  lato")  constituted  a  seigniorT,','  an<l. 
consequently,  enjoyed  more  or  less  complete  sovereign  rights 
like  ordinary  seigniories.     These  were  : 

liit.  The  right  of  peace  and  of  war  (consequently,  also  the  right 
(if  arson,  that  is  t<i  say,  the  riglit  tu  burn  or  demolish  the  house  of 
him  who  had  otfcnded) ;  tiie  commune  maintained  an  anued 
force  which  was  under  the  orders  of  the  municijiul  magistrates 
and,  in  ease  of  need,  served  the  suzerain  or  the  king.'  Watch 
9er\'ice  was  one  of  the  heaviest  burdens  of  the  townsmen. 

2d.  The  right  to  legislate,  to  issue  bans,  ordinanct^s,  and  statutes 
(relating  to  jMiliee,  markets,  Ünesj  sumptuary  measures,  price  of 
bread,  rale  of  wages,  etc.).' 

3d,  Right  of  Juitlce. — The  townsmen  were  guaranteed  the 
right  of  trial  by  their  peers.  The  municipal  winrts  had  a  double 
origin:  (a)  the  alderaianic  tribunals  of  the  ('arolingian  period 
adminLstered  jiistiot'  at  first  in  tlic  name  of  the  seignior,  later  in 
the  name  of  the  commune;   in  southern  France  the  same  change 


1  In  con»equ«iic«>,  it  was  at  the  narno  tiiiio  politi«al  i>«T9on  antl  juristi« 
person.  VoHlhirr.  "Pent.  moralciS."  p.  152:  Cirrkf,  " Oonossensoiiaf t- 
r«oht."  I,  22(1  and  followini;;  .H.  fo'irnirr,  "StntulH  ft  Priv,  <Iiw  Univtr». 
fr.."  I,  QQ.  71.  Never»  h&d  a  niimeruuK  population  ;  Diwerthcloss  this  town 
did  not  constitHio  a  * ' wnivorMtM,"  or  body:  th*  inhabitants  livod  "lit 
diigiili";  thoy  had  neither  oommuii«,  nor  ttmnX.  nor  bell,  nor  common 
property,  nor  a  common  treasury.  Tho  im?atcr  part  of  the  time,  the 
contrary  veae  the  casR.  Luckaire.  "Manuel."  p.  376.  C/.  "H.  hist.," 
d7,3(X1.  Beaum.,  vol.  I,  p.  SIT.;  "  R,  quwt.  List.."  M.  523;  Stovff.op.cU., 
53.  *  Not  a  Klorious  role  for  the  oommuiial  militia  at  Bouvine«. 

•Re%'iHinQ  of  the  "customs."  n^ulation  of  industry.  Roisin,  p.  S2 
and  following.     No  right  of  ban  »I  Amiens  (Art.  54),     PoUock,  1,  044. 
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often  iKciirred  in  regard  to  the  *'  prud'hommes  "  who  assisted  the 
seigniurial  bailifTs  in  the  adminiätration  of  justice ; '  aftcn,  also, 
the  seignior  retainetl  the  right  to  administer  justice  wholly  or  in 
part.'  ib)  In  the  absence  of  these  tribunals  others  were  estab- 
lished. OS  a  necessar>'  result  of  the  pohce  powers  of  the  oommunal 
magistrates.  In  the  associations  anterior  to  the  commune  there 
already  existed  a  disciplinary  juriwliction  as  is  the  case  in  every  so- 
ciety, and  this  jurisdiction  developed  with  the  independence  of 
the  communes  and  came  to  exclude  every  other.'  There  were 
municipal  courts  just  as  there  were  seigniorial  courts;  they  found 
in  the  ctmrts  of  the  king  <langeraus  rivals  and  by  the  15lX)s  there 
remained  to  them  only  a  police  jurisdiction  exercised  in  the  in- 
terest of  the  municipal  iiuthonties.* 

4th,  The  right  to  coin  Moner  and  levy  Taxes. — The  mu- 
nicipal biHly  eatablisliiil  and  leviwl  iirbitrarily  "  tHillcM  "  or  col- 
lections; it  also  cstablislii^l  tolls,^  and  cumpellcd  Üie  new  bur- 
gesses to  pay  an  entrance  fee.  To  this  source  of  revenue  were 
added  the  hicome  from  ctmimunal  projK-Tty  and  fntm  the  ad- 
ministration of  justice,  to  fill  up  tlie  common  treasury.  The 
Mai  and  the  belfry*  (the  tower  containing  the  l«rll  by  whidi  the 
assemblies  of  the  citiicenswere  convened  ami  tlie  militia  summoned) 
were  the  symbols  of  communal  independence ;  "  when  the  king 
sbolislietl  a  commune  he  broke  its  scaI  and  demolished  its  belfry."  '' 
Like  die  seigniors  the  commune  sometimes  had  its  vassals  and. 
ordinarily,  a  suzerain  to  whom  it  owed  feudal  duties,  homage, 
military  service,"  and  aids;  he,  on  his  part,  could  give  it  in  plcilge 
for  his  obligations. 

'  The  difffTeinr««  bftwppti  thp  Oarolingian  ald«rtnen  or  "honi  homines'* 
and  tlit>  nuDHulm  uf  Uii>  ftrndal  I'tHx^Ii  wer« :  Ist,  tlit>  first  vvre  judgeä  of  the 
hundivd  and  not  boIoIv  of  tht>  *'urba";  '2d,  thoy  wore  not  □eoeosarily  the 
taoi«^  for  »II  a.fTaini.  wnik'  the  Eatl4<r  sat  permariE'ntl^'. 

'Seieiiiorial  juBtioo  did  nut  always  <*omplptvly  dtsapp<«r;  the  soipaior 
aft«D  retained  jurinKlictinn  of  impurLant  criminal  caso<).  like  tnurdvr  or 
Buits  relating  to  landii  irranU-«!  by  hitii  to  lHiur^x>>!4  p«Tf«tnm.  "F.t.  d« 
Uout'ii."  Art.  24.  SouK-limuM  tht'  (.■oiiimuiit'  hud  oiilv  lui  intvriDi'diatv  or 
inferior  «lurt.  I'aufin,  "Orir.  munio.  d,  !«■  Moni  et  I'Ewl.  I'l  on  part,  dps 
«onHitsdo  jiirid.,"  ISS(>,   Xiroiai,  "  llixt,  ili'l'nrK  jurid,  h  Ronliviux."  1892. 

'This  was  ttii>  inunicipul  jurisdit-'tion,  prupirrly  stR'akini;:  tlio  com- 
mune also  had  a  soi^ional  iurijuliolion  by  virtue  of  its  chara«t)T  as  a 
feudal  twiiniiur  (ovwr  its  vRKsalK  and  il«  «»pvhold^r).  CJ.  abuvo  "Parloir 
aux  bourgoüis"  al  Paria,  p.  .tli6.  *  Codo  Honry  III,  3.  IB. 

*  Heaumanoir.  511.     Exp£'niM4,  particularly  rortifiöatloos  of  tho  town. 

•  Tower  of  p«.««^',  "  Bi'nr-fnf.-dv.  ' 

'  The  tow»  rimmini'il,  howi^vor,  as  a  juridirul  unity  with  its  own  qo»- 
torn;  in  the  samo  way.  if  a  corporation  wa«  abolishod.  its  busiaeas  con- 
tioued  with  ih»  rul««  wtab1iidi(*d  bv  pulili<-  tkiw'.th. 

*Thecbarl«r  of  thconnununi-  ordinarily  fixvd  ibocondilioiuofmUItary 
•ervice  (Arra«  had  to  furnish  1ÜU)  sergeants  or  3ÜUI>  pounds).     In  tbft 
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§  244.  Th«  Policy  of  Uis  Tbr<nie  in  Hnpact  to  the  Commimes.  — 
A  historical  traditiou,  of  wliit-h  we  fiiul  an  etlin  in  the  preamble  to 
the  Charter  of  1S14,  attributed  to  Louis  VI,  Uie  I*at,  the  enfran- 
chisement of  the  comtDunes.  There  is  nothing  in  the  tra<lition, 
though  down  to  the  time  of  St.  Louis  the  throne  favored  the 
cooimunal  movement,  at  least  outsi<le  the  royal  domain.  It 
created  by  Ü\i&  means  allies  against  feudalism :  by  signing  the 
charter  of  a  commune  and  guaranteeing  its  ob5er\'ance.  the  king 
had  a  check  upon  his  va.s.sals.  Tlie  jurists,  reasoning  from  this, 
maintained  that  the  communal  town  helongeil  to  the  king.  At 
the  close  of  the  I20ÜS  tlie  theory  was  e^iablishetj  that  tlie  king 
alone  had  the  right  to  create  coniinunes  or  consular  towns,'  as 
he  bad  the  right  to  abolish  tliem  u.s  a  furm  of  punishment  or  as  an 
act  of  grace,  as  for  example,  when  thry  were  bankrupt  and  unable 
to  sui>pi>rt  municiiml  e.\i«rtises.- 

§  24j.  The  Overthrow  of  Municipal  Uberties.'  —  Frr>m  this 
time  dales  an  opposition  ixilicy ;  the  royal  power  became  "  the 
greatest  enemy  uf  tlie  communes."  They  usurpeil  a  portion  of 
the  sovereignty,  and  could  nut  be  tolerated  any  more  than  the 
feudal  aeigniories ;  in  tlie  reorganization  of  the  State  there  was  no 
place  for  the  commune.  Occasions  were  not  wanting  for  the  king 
to  interfere  in  the  affairs  of  the  towns:  Ut,  there  were  struggles 
between  tiie  popular  party  and  the  governing  oligarchy  ;  3(1.  there 
was  (IcplnrabJe  maimgf^ment  of  the  municipal  liiiances;  'id,  there 
were  confliot«  uf  juriädiction.*    Beaumanoir  had  already  employed 


1200(1  in  Kranc<>.  IhiR  oMiRation  was  commuttHl  into  a  tux  [>aid  to  the  king, 
and  thr  inhuhiiAnt.i  of  ilif  town  wpre  rwinirpd  to  d«  watrh  duly  only. 
An  ordinance  of  I.JI7  (I'liilip  the  I^onfr)  suhatituted  oaptains  appaintod  by 
tb«  kiog'  in  tb«  place  of  muaicipal  magistrates  as  uuinmander«  »f  tbo 
militia. 

•  Tbp  seignior,  bv  aowpting  thr-  rommiinf^.  nurtailcd  bi<i  fief ;  cf.  thoori^-» 
of  rpdiwniiiiK  tbe  ^Vankisti  fief.  Ord,  III.  :jl]5.  Louis  VII  "rcpiitalint 
pivitatvauinm-äsitaAL-sHo  in  quibmcunimiuiiw  fHacnt,"     Beaumanoir,  5().  2. 

'  In  t2U6.  tho  commune  of  Loon  was  äuppromod  bv  a  docisioii  of  iht* 
Porlinm^nt.  ffiry,  "  Dofiun.,"  p.  148,  l-V.  Fanck-lirfnttano,  "Philipp« 
lo  Bv\  vn  Fliindn.'."  1S97. 

'  Tbl-  communiU  history  of  othrr  fountrics  is  nciorly  tho  same  fts  that  of 
Pranw.  The  rutnmuDes  of  hlanders  and  the  Low-Oounlrie«.  vwy  Bourttih* 
iiiB  in  tlw  laiKla.  undfrwenl  a  dcnHMralio  n-volulion  (tho  "Artflvolde") ; 
but  from  tb«  14tiUa  rovcracs  bjuI  ruin  bei;aD  to  set  in.  la  0«nnany.  th^y 
w«nj  »till  autunumous  and  powerful  in  the  16UOs:  in  the  1700»  fiflyon«« 
w«n>  mill  in  i-xiMviKie,  but  they  no  lunnir  tuul  inllm'nco  (except  the  lamce 
t«wnsof  Hanse.  llambuTf.  etc.).  Tho  Italian  towns  hod  played  the  mort 
brilliant  rölo;  but  n\-aln«6  and  internal  ütrifu  delivered  tttein  lo  tynmU 
and  trmnuformod  them  into  prlnrnpalitieä.  While,  evarywhore  eUe, 
mtmieipal  franohiiios  disappc4krod,  luavinK  do  tnuwa  behind,  the  noia- 
muni^  »f  F.tiKlurid  kuvi*  her  a  sutMod  ohanuKO'. 

•.S<i'.  "Louis  XI  t-t  luu  villes."  189» ;  Latifflaü.  "Philippo  lo  Hardi." 
p.  219;  Giry.  "Doo.,"  p.  i2l>  and  following  (important  pasuges  of  Baau- 
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the  moden]  furmula  of  adminLstrative  guardianship  ("  tutcllc  ad- 
uiiiiistrativc  ") :  "  there  is  great  need  tlxat  the  communal  tuwiis 
should  be  succored  in  every  case  just  as  the  child  under  age  sliuuld 
be." 

An  onliiiatice  issue«!  between  12öft  and  12(S1  subjected  the  finan- 
cial adnitni  strati  on  of  the  towns  in  the  myal  domains  to  the 
contnil  of  the  chanibiT  iif  accounts;  the  budgets  which  were 
shown  at  that  time  indicated  a  considerable  deficit  and  enormous 
debts  (which  the  heavy  fines  inflicted  on  tlie  towns  by  the  Parlia- 
ment increased  still  more).  The  king's  men  were  obliged  to  visit 
the  ttjw7is,  reestablish  their  budgetarj'  M|uilibrium,  reform  their 
finanns'.  and  levj-  the  aid  or  the  royal  tax.'  The  public  order 
was  disturbed  by  riots  and  popular  uprisings,  due  frequently  to 
the  fact  that  the  bourgeoisie  threw  hack  upon  the  common  people 
the  burden  of  municipal  taxes  or  *' taillcs."  In  certain  towns, 
Marseilles.  Aries,  and  A\ignon,  "  podestas "  were  appointed, 
following  the  Italian  practice;  they  were  dictators,  strangers  to 
the  towns  in  which  they  discharged  their  duties,  and,  consequently. 
alTorded  some  guarantee  of  impartiality.  But  nearly  everywhere  it 
was  the  king  who  fulfilled  the  functions  of "  podesta  " ;  he  adopted 
nxfasures  to  put  on  end  to  the  <lisonIcrs,  sometimes  alxili.shed  the 
commune,  in  uU  cases  exerciHJng  control  over  tlie  municipal  uiagis- . 
tratea,  leaving  to  the  electoral  body  of  the  citizens  (more  and  more 
reduced)  only  a  semblance  of  liberty.'  In  the  IGOUs  the  offices 
of  mayor  and  alderman  became  purchasable  and  hereditary'. 
The  jurisdiction  of  the  municipal  courts  was 'attacked  by  the 
bailiffs  witli  tiie  help  of  tlie  same  procedure  as  in  the  ease  of  the 
seigniorial  i-ourts  (myal  vase»,  etc.).  At  Huuen,  in  1278,  and  at 
Toulouse,  in  I28:i.  Uie  king  waa  obliged  to  delimit  the  imwcrs  of 
the  municipal  judges.  By  the  I.')(K^s  they  rctaine<l  only  some 
powers  of  a  jxtHtK  character;  in  ITÄi  tlicir  commercial  jiiristlic- 
tion  was  witlidrawn,  and  in  15G0  their  cinl  jurisdiction. 
The  system  of  administrative  tutelage  reached  its  zenith  in  the 
IßUOs  with  the  e.xten.sion  of  the  power  of  the  intcndants ;  a  stone 
could  not  be  removed,  or  the  expense  of  a  sou  incurred  without 
the  consent  of  this  ofRcer.     It  was  not,  however,  merely  a  return  to 

manoir):  ^.<fe  fioijrtie,*'BuU.Soc.  h.  PrwiM."  1872,86;  B^manl,  "RAIm 
Riuwotui,"  I89R.  0.  II. 

>  R(lH?t  of  rh^miou.  1536.     Mounni  takni  by  Co1b«rt. 

*  'Soxi'Xa^jn^U'ia]  k'tters  ("lettns  do  non  prejudioo")  wore  a  mmna  of 
attankinft  ■■(imiiiun»!  liN»rtK-s;  they  were  not  rt'MpM-twl  in  a  fnvfo  ciM9. 
but  in  dor-Iariiii:  by  tion-nrt'judioial  K*(tors  that  Ihuy  would  he  rntfpootMi 
in  tho  futiuv ;  the  pre«eacDt  was  not  Ißsa  cflt&bluhud  by  it.  They  were 
«mploy«d  also  in  oltwr  caw«. 
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a  primitive  uniformity  in  the  administration  of  the  towns.  There 
ronained  everywhere  numerous  vestiges  of  the  institutions  of 
the  feudal  age,  forms  and  solemnities  to  which  the  people  held 
fast ;  the  monarchy  did  not  judge  it  worth  while  to  destroy  this 
vain  shadow.* 

ifiafreau,  "LavilleaouB  rAnoien  Regime,"  1880;  Z)'jliwn«I,"  Richelieu," 
vol.  rV;  laambert.  "Table,"  see  "Commtmes."  Gdiota  of  Aug.,  1602, 
Jatmary,  1714,  May,  1765  (Marly).  Decree  of  the  Counoil  of  1778 
(Tooloiise);  D.  VaiasiAe,  13, 1249,  and  14,2400;  Dupuy,  "Admin,  muni- 
oipale  au  X72IP  sidote,"  1891 ;  N.R.H..  1894,  128. 
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THE  FEUDAL  PERIOD  (Continued).    STATUS  OF  LANDS 
S  246.     Introduction. 

Topic  I.    The  Fief 


1247. 

(248. 

«249. 

2ÖÜ. 
251. 
252. 
253. 
2M. 
1255. 

(256. 
257. 
258. 
2S9. 

2fiO. 

t20I. 
(262. 
i263. 


General  N'otions. 

Diviinon  of  üie  Sdgniorial 

Donmin. 
The  Con«til.ulion  of  the  Fief 

(Iiifcudalitm). 
FeAlty  and  Ifomagc. 
Lic^>  irwiniiKL'. 
Tb«  lavütftiiiire. 
Avowal   &nd    KnumorAl  ion. 
Tbo  Cttpaoity  logmiil  &  Fief. 
The  Cai>acity  to  roccjvo  a 

Pi«f. 
Th«  Object. 
Effect«  of  Iiifcudation. 
ObUgatioQB  of  the  Seignior. 
OblintioDS  of  the  VmmJ. 
Senic«.     I.    Military  Ser- 
vice«. 
Iti|[litii  of  Dip  Seiftnior  &n<]  of 

Itu>  VajBttl  over  tho  Fief. 
TmnsmissJon        of       Kief« 

"Mortis  Cauan." 
Pluralitv  of  Heirs.     I.    Id- 

di*-i«bility  of  the  Pi«f. 


6  264, 


265. 
2t«6. 
267. 
268, 

269. 
270, 

5  271. 

272. 
273. 


}274. 

127.5. 
8  276. 
J  277. 


By  what  Title  did  the 
Eldest  Son  and  ihtt 
younger  Sons  have 
Portion  of  th«  Pief  ? 

WomoQ, 

Minor«. 

AlifiiHlion  "inter  vivo«.*' 

Fiiudal  Rfdernption  or  Re- 
t*im.ioti. 

Tile  Mutation  Fee. 

Dijjmi-mtjcrniBDt  of  the  Fief 
I'nihibitcd. 

.\)ii>iiatiun  of  tho  Pief  to  a 
ViUi'iii  ("ruiurier"). 

Alivnation  in  Mortjuain. 

Kupture  of  the  Bond  b«* 
lu-een  Ibe  Seignior  and 
the  ViM«!  and  th«  Sano- 
tion  of  F«udal  OblJKaüoo. 

Forfi-iluro. 

Feudal  Seiitur«. 

By  a  Fine. 

Condusioo.  Alx^tion  of 
Fiefs. 


Topic  2.    The  CopTHOU>("CENBnx") 


278.  In  General. 

279.  FonnatJoo. 

280.  Effect«. 

281.  TrajumitudoQ  of  the  Copy- 

hold. 


A.  "MortJB  Causa." 

B.  "  lnl«>r  Vivofl." 

282.  Ground  itent«. 

283.  The  I.aw  of  the  Revi^utioo. 


Topic  3.    Servile  Textres 
Topic  4.    The  Aloo 


2ft4.     General  N'otions. 
;  285.     Feudaiuim  and  the  Alod. 
!  389.     The   Itoyal   Fower  and   the 
Alod. 


I  287.    The  Revolution. 

I  288.     Tbo  '*  Frank-Almoigtu' 


§  246.  Introduction.  —  The  organization  of  landownenUup  vas 
so  closely  connected  vdüi  the  political  constitution  of  the  feudal 
world  that  it  is  necessary  to  describe  it  before  passing  to  u  consid- 
eration of  the  status  of  persons.  It  is  the  custom  to  distinguish 
between  four  sorts  of  lands :  1st,  the  ftrt.  or  noble  land ;  2d,  the 
copyhold,  or  land  occupied  by  the  \illein  or  peasant;  3d,  lan<ls 
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beM  by  servile  tenure:  and  4lli.  thp  alod  ("alleu  ")  or  freehold. 
But  it  is  iiet-essar.v  tu  treat  separately  the  alixl  which  was  outside 
the  feudal  system,  tlie  entire  history  of  which  consisted  in  attempts 
of  the  seipiiors  or  the  kiii:^  to  bring  such  lands  uoder  the  feudal 
regime.  The  ownership  whicli  it  Linphei]  was  iiotliing  more  than 
the  "dominium  "  or  individual  ownership,  full  and  absolute,  of 
the  Itoman  law.  The  fief,  the  copyhoUl,  ami  the  servile  tenure, 
winsisteit,  on  the  contrarj',  of  lands  granted  by  a  seignior  to  a 
vassal,  to  a  free  tenant,  or  to  a  serf  subject  to  the  payment  of 
certain  charges,  Ttie  propnetorsliip  was  divided  between  the 
grantor  and  the  grantee,  otjc  having  -the  right  of  «mlnent  do- 
main, the  other  the  right  of  enjoyment  or  use,  "  domaine  utile  " 
[iLsufnict).  This  is  not  wholly  exact  in  the  case  of  the  serf, 
because  he  had  no  right  of  ownership  at  all ;  but  tdnce  we  cannot 
separate  him  from  his  tenure,  his  situation  was  comparable  to 
that  of  the  villein  or  free  peasant  (the  "  roturier  " '). 


Towc  I.    The  Fizf- 

§  247.  0«nerAl  Notion»,  —  The  fief  was  a  portion  of  land  granted 
by  a  seigidor*  ("  senior,"  "  dominus  *')  to  his  vassal  ("  vassus," 

'  Th«term  "roturi«r  "  waHSumi'limes  applied  to  thv  serf  though  usually 
with  s  qualifying  word.  Tho  villoin  proper  was  a  free  man  in  Itiw  but  noC 
freA  in  oceupAtion. 

^Bibuoohapht:  Glwtton,  IX.  273:  Luchaire,  "Maa.,"  tSd;  VioHti, 
■*Hist..'*  fi34:  Srauf»-.  "Cond.  do«  bicii!«."  18.S6:  Remein,  185:  Lahoxt- 
lat/c,  "Hiitt.  <lu  ilr.  d»  propr.  roue,"  1839;  Hnlh,  "PrudaliUil  ii.  Unter- 
tlmnvurhand."  1863;  Homrvtr,  "SvKt.  d.  Li-liiirtrobu" ;  " iiach»oiiNp.,'* 
II :  Jilohbe.  ■■  Handb.  d.  d.  Pnvorr.."  II.  J  116  (WW.) :  J.  T.  Ahdn.  '■  Feu- 
dftlism,"  ISflO;  Drnmini,  "BM.  do  la  bilil.  K<-n.  dii  droit.''  1SÖ3.  it 
would  not  hv  praotiealde  to  eivü  oven  a  »un'oy  of  tho  aocicDt  literature 
onncemitie  the  fift  (mm  llie  ^oRnanatR  to  CujoR,  DumouUn.  etc. ;  it  irould 
be  nrpll,  npverthplras.  to  riM-JLtl  thai  Ihosi>  canonists  I  lii-msflv««  disouss*^ 
flers,  for  example,  HirxlUu^iv  in  his  "Summa  Dwrclalium."  (f.  Durand 
in  hiä  "SpcK'Tihini  dp  Keudis."  The  in"i*aU'r  part  of  Ihp  coutumpB  dis- 
euss  fiefs.  In  I  bc^  citation  "A.('.*'  siRiiiftpi  "AnoifntiH  {^ouiunii>"  ;  "N'.C." 
"Nouvfelle  Coutume"  or  rt^ormed  coutume;  "T.A.C."  "Tr&s  Anoienne 
Coutiinie"  (very  old  "eoutume");  "Paria,"  47,  means,  new  "ooutuine" 
of  Paris,  Art.  47.  {■'»«(r.-rnin«  Pari»,  r/.  Buche.  N.H.f!..  I8S4.  For  the 
ordinanc««.  lunmhert.  "Tabli?.  see  "Piers"  ;  Lombard  Law,  Calisat,  "Dig. 
ital.."  sw  "FeufUi,"  130;  '■oltf-otinn  of  feudal  dcx'utiifnia.  "Historit-ns  do 
Pr.."  vol.  '£i.  p.  liO.'),  7(1.'>;  TrnUl.  "  Lay  fit  t.^  d«  TrÄsor  des  Charten," 
voIb.  ii  and  111;  O'Arbois  de  JuhainviUt-,  "Hist,  des  comtcs  dt>  (_'haiu- 
paene."  vola.  [I  and  V ;  La^non,  "  KAIpa  d«i  fipfs  d»?3  c,  de  Champ,,"  1249- 
1252;  "Arch.  d'Aiiiou."  lS4:i:  "Art-h.  lust,  du  Poitou."  vol.  4,  7.  8; 
"MSm.  Antiq.  de.  rOufsI."  1874;  "Areh.  bist,  do  la  Giroade";  D, 
Vai»»tte,  ■■Pr»uvea";  Or  \Villa*iif.  ".\ve«x  et  d^nombr.  Picardie."  1884  j 
WarnkorniQ  and  St..  "Inat.  de  Flandr«»,  PrwuvM,"  Du  Cangt,  "Oloss." 
(Lwhaire.p.  \M);  ^x,  "Les  Fiefs  du  M&cotinais,"  1807;  Ri>ton,  Tb««iB, 
p.  23  (J>rrmnc). 

■"Pief"  (cornea  From  the  German  "lehu"  {cf.  "vieh"  =  "pfcus"). 
Fomu;     "fous,"    "tvvua,"   "feudum,"    "feodum"    (the   "d"   confusei 
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"  huruii  ")  subject  to  thf  itl>ligation  of  fealty  und  liomagc  und 
tlie  performanw:  of  noble  services  (miUtarj'  service,  etc.) ; '  it  was 
capable  of  being  transmitted  t«  the  heirs  of  the  vassaJ  hut  rfie 
vassal  did  not  bold  it  in  full  ownership.  He  arqnired  only  a 
beneficial  or  usufructiiarj'  right  (the  "  dom&lne  utUe  ■").  the  seignior 
reseniog  the  direct  ownership  ("domalne  «minont  ").'  It  was 
the  Canilitigian  benefice  become  heröbuir>'  und  combined  with  the 
personal  relation  of  vassalage,^  the  services  owed  by  Uie  vassal  being 
regarded  as  the  price  of  the  concession.  The  right  of  the  \'as3al 
did  not  cease  to  gniw  strtmger  and  that  of  the  seignior  to  decrease. 
The  fief  was  at  the  same  time  a  {Militical  institution  antl  a  form  of 
ownership.  During  the  monarchical  period  it  cast  otT  its  political 
character  and  fcuiliil  ownership  was  abolished  by  the  Revolution. 
$  '24a.  DiTiilon  of  the  Seigniorial  Domain.  -  -  The  seignior  who 
created  a  fief  thereby  dismeml)em(  his  domain :   the  part  which 


pbiluliwiilH ;  iiifluonco  of  •'allodium"  ?).  PruvniioiU:  "feu";  Anclo- 
Swton,  fooh."  C/.  ISlackMtorit.'J,  4.  Ci-rman  law:  l>i'hn,"  cf.  "Ix-ih*»," 
OODOWMU»! :  8[>oJ«  :  "himor,"  "wBdHo."  TIip  "fi'odatftriu«,'  fvudatorj'. 
was  ihi'  KTanlii'.  " ßcucllriuin "  mid  "fi'Uilum"  fur  u  lon^  timt>  were 
synonvmous;  IVaitt,  VO.  VI.  4.  "Ffriidum"  itt  found  in  tht>  ar.t»  of 
Xhv  90(1  * '.  Grrmrr  Ouranit.  "Cmrl.  dv  I'Kiti.  de  Niriu«."  year  04».  p.  78. 
D.  VttiMxete,  V.  22:*  <vvtir  Km-,  241  Ivear  960).  olo.  Du  Canye.  «><> 
•■Feodoin."  U  i>n*vailwl  in  Ilio  lUH»«.  Flaeh.  "Orig.,"  11.  51.5.  [ti 
BwtKlcQ  JofvodiLdim  nas  uiikuown. 

'  Meaning  of  lht<  word  "fii-r"  :    1st.  rattle,  and,  by  fi3ct«n.<uon.  property 
in  general;    2d,  any  cijn<^i>>>«iin'n  utiatever  upon  cnndition  of  any  M>rvic«. 
whatever,  for  uxauipk»,  prcjlatic^nf  in  silvi?r.  or  in  kinil ;    in  lliis  sense,] 
there  were  noble  öcfs  and  villein  fiefs  ("C.  of  Toulouw."  "C.  of  Not 
mandy").     Ra^rau,   ffpv   " FivT   ni>l>le,"   frtmi   "hauheii,"    ahridgmeDUl 
rostraiQt;   3d,  m  the  bvdh»  which  prL-vailod  (1200  ti)  the  Gef  waa  oppOMdl 
lo  the  "oenidve"  (lief,  villxiDl  ti-nurc  upon  cundittpn  of  villein  sorvfoea.] 
"L.  Feud.."  2,  2S.  2.     Kn^linh  Iaw:    iIip  l^-nun-  l>.v  knight"«  »erviee  "jpw 
bominagiu  el  M-rvitiu  militari."  dicappt-uri'd   uiidiT  Cuarliw    11    (lOW); 
them-  rtinaini'd  only  tenurt-s  in  "fraiif-wr-AÄC,"  on  condition  of  fidelity 
and  payiiiHUl  «f   rcni.     (ilaimnH,  "lust,  d»  f'AiiKl-."  V.  27R.  482;    Lthr, 
"Dr.  An«l.."  177;    i'oüvck  rml   MaiUand,  I.  271.      Th»  " frBDO-tfooage.'* 
r/.  "fioffermc"  and  "vavassorie"  in  Normandy,  Z,.  Dtlijtlf-,  on,  cii„  32,  45, 
huldti  inidill»  plam<  VM^tmreMl  Uw  military  ßöf  and    th»  vtlleia   leoures. 
Tuuur»  by  " tjourtcanv."  ibüL,  p.  30. 

•  HoBlirtui»,  "Summa  D«yrot.,"  vol.  "do  foudis,"  p.  270. 

*  Pctrnnnal  rtH-innmi-iidÄlidii  ("advocatio,"  "coinnM'nda,"  "«apten- 
niuQi")  outMJdv  of  nil  feudal  Ltondu,  parliculariv  in  the  12008.  Brimtel. 
II.  859 :  Motxutrr.  op.  cil. :  Finch.  "Orig.,"  vol.  2 ;  Enmrtn,  K.R.It..  1804. 
537,  sliuwH  the  noruud  union  nt  the  lief  and  of  fldelily  :  fuJVrf  rfc  Chnrlrrt, 
■•Ep.."  Ö.  10  (abouv  IU«7);  BourtldeLa  Rondure. "Wv  dc  Bou<-h«rd." 
c.  IX,  p.  22  (1032):  >W»  df  Chiirtrt»,  "Kp.."  208;  PfuiUr,  "D«-  Pulbffli 
Carnot.  vitA,"  ISH.1.  Durin«  the  Franldsh  ^jwh,  one  conid  be  a  "va»- 
Rus"  of  only  one  "M-nior";  during  the  feudal  eporh,  flefe  could  be  re- 
ceived from  sevf-ral  (.'^rrürjt.  "Siel  Part.,"  4.  26. 3.  C/.  "bohetria«.'"  follow- 
ing); the  KAine  viuutfü  fntiuv^tly  had  iwvtrral  Mngnior« ;  proof  of  the 
predoRiinam-e  that  the  real  element  acquintl.  In  ease  of  woratnung  the 
variou«  «eiji^nioni.  the  VAttMd  rendered  personal  8i>r%-ie«  only  to  tlic  one  of 
whum  he  wa«  liege  man;  for  the  other»  he  wa«  pxeutwd  from  defeudiog 
them  in  thin  raiw.  or  bo  sent  some  one  in  his  place.     ('/.  below. 
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»■as  detached  (the  "  flrf  wrvant  ")  was  said  to  be  in  the  tfinn* 
("  mouTUica  ")  of  the  part  thjtt  he  retainet)  (the  "  flef  dominant  "), 
that  is,  dependent  uptm  it ;  it  was  to  the  land  rather  than  to  the 
sejpiior  perwinally,  that  the  feudal  iibUgations  were  due,  because 
if  the  seipiiur  changed  tliey  were  (hie  to  the  new  proprietor.  The 
6ef  ilomhiant  was  itself  dependent  upon  a  äuperior  fief  (the  suzer- 
ain fief)  over  against  wliidi  the  fief  servant  was  an  "  anrtere  flat  " 
«r  "  mesne-fief  "  [stihfit-f].'  During  the  monarchical  period  it 
was  generally  admittci]  that  all  fiefs  were  "  sub-fiefs  "  of  the  king : 
no  one  in  France  eotdd  Imld  laiid  without  being  amenable  t<j  the 
king  for  it  (nutdiately  or  inmiiHliati-ly).'  The  king,  therefore, 
possesswi  the  right  of  eminent  domain  over  all  land  in  the 
kingiloni;''  ii  universal  lordship,  an  idea  wliipii  did  not,  it  appears. 
date  from  the  earliest  time«  of  feudalism,  because  at  this  time  the 
kings  asserted  only  a  right  of  sovereignty  over  French  soil  outside 
their  own  domains ;  it  was  aolely  by  virtue  of  their  right  as  sover- 
eigns and  not  as  suxerains  that  they  appeareil  at  the  summit  of 
the  feudal  hierarchy/  Supreme  suzerainty  had  been  a  weapon, 
which  they  had  employed  in  their  struggles  against  feudalism.* 

'  Pot  example,  1st.  Vivt  A  wa«  a  dominant  of  fief  B.  and  suzerain  of 
fiefC;  2<1.  ri«f  B  wiua*'suiTiuit"üf  fief  A.  tui(I&  "dommaut"  of  finf  O; 
3d,  Fief  V  wa«  a  "Ror\'ant"  of  fief  B,  and  an  "Ärriore  fi^f"  of  tiof  A.  TIii< 
rassal  who  had  üpt  ß  had  a  right  nf  uHijfni(>l  nith  r<^rRr<>n(<p  to  the  xu- 
sarain,  and  Ihc.  right  of  ommonr.  domain  with  r<iron-m'*»  t<>  thi?  "arrwrc" 
vaasal  (or  to  the  popvhoMer,  if  there  had  been  c^onsti(ut4>d  a  copyhold  in 
the  place  of  a  subtler).  Tluia  ro^ncratiun  uf  the  right  nf  eminent  domain 
was  rather  JUogicat  and  caused  criticism  of  the  feudal  theory  of  ownership. 
Let  U8  recall  tb«  rule:  "VasalluB  vn!u»lli  mei  nun  est  mous  vasallus." 
Neverthelooa.  in  many  ctruumEtanc-eit,  there  was  a  dire«!  relation  be- 
tween the  seizor  and  the  ""arricre"  voMal.  Cuyat,  '"  InBt.."  H5,  To 
bold  "nutnent,"  vratt  to  hold  direi.'tly,  immediately.  In  England,  the 
direct  vassal  of  the  king  held  "in  capit«."  Raf/ueau,  "Fief  «n  chof'*  or 
"Chcvcf."  ete.        >  Cuyo/.  "rnst-  food.."  I.  7.     Hlackittane.  vol.  2.  p.  293. 

■Of  same  in  Gngbtnd,  Ittnrkftom-  mys.  2.  4:  "The  king  i«  lord  «nd 
universal  proprietor  of  all  the  lands  uf  lus  tdngdam  and  no  mau  puflaosHud 
It  or  «oula  own  iho  UmliI.  part  of  it  unless  he  had  received  it  mediately  or 
iiiiniediat4.']>-  from  the  king."  The  English  law  does  not  admit  allodial 
property. 

*  Dineasion  between  Bulgarus  and  Martinus.  Antonin  tbo  Pious  dc«- 
ignat«d  himself  as  the  "mundi  dominus." 

'  At  Jerusalem,  iVmaury  I,  1 102,  caused  subvasBala  of  the  crown  to  be 
eonndf-rod  ft,<i  lioeo  men  of  the  king.  J.  d'/Min.  o,  140.  They  thus  hc- 
eauiH  his  iininvidiato  vantals.  Immediatixation  greatly  oontrihiited.  vory 
jostb'i  ^o-y*  Liichairr.  "Mau.,"  p.  227,  to  the  formation  of  provinoial 
wravcreigntie^,  dukcdoiu:«,  or  ])owerfully  organized  counties.  The  prin- 
Uplet  of  feudal  law  did  not  permit  the  suzerain  t«  suhstltute  hin)«Jf 
direct]^  in  the  place  of  the  »eignior,  liut  the  int^rest  of  the  suzeraia  in 
looreasing  his  troöp;«  and  his  revenues  and  the  imprest  of  the  vansal  in 
bavins  a  powerful  prottiptor  struck  a  blow  at  th<*  rules,  Awde  from  violent 
means  the  mi'thud  uf  arriving  at  the  iromodintizatlon  of  subflcfs  wa" 
the  prestation  of  several  homftges  by  the  »ame  vassal ;  by  giving  himself 
to  two  master«,  hu  eseupt«!  tht*  weaker, 
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It  was  recognized  a»  belonjiin};  tu  them,  at  leiist  fttmi  the  12008, 
and  gradually  frum  this  timt;  the  resultb  became  »pparent. 

§  249.  The  ConsUtutloD  of  th«  Fief  llufcudstitm)  wus  not  a 
simple  opemtioii.  It  was  a  sulenin  cuiitraet  (involving  the  forinali- 
tlfts  of  fealty  and  homage}  '  to  which  was  added  the  formality  of 
investiture  or  transmission  of  ownership  of  the  land  by  the  seignior 
to  the  vassal."  The  investiture  should  initurally  have  preceded 
the  act  of  rendering  homage  since  the  services  of  the  vassal  were  the 
price  of  the  conceswon,  but  this  order  of  procedure  was  not  ad- 
mitted ;  *  it  was  regarded  rather  us  a  sort  of  compensation  for  the 
engagements  already  acce])te<l.* 

§250.  Fealty  and  Homage  ("  fidelitas."  "hominium")  were 
two  distinct  solcmnitiL-».  the  first  lx>ing  derived  from  the  oath  of 
fealty  taken,  under  the  lirst  two  dynasties,  firit  to  the  king  and 
then  to  the  simple  "  senior  "  by  the  *'  vassus  *' ;  the  second,  from 
the  "  reci>iumentlation."  The  fumialiticä  varie<l  aceonling  to 
tiie  time  and  place.''    They  alt  ainuunte«!  to  this:    1st,  the  vassal 

■  Efmtin.  p.  VHi.  vouäAvn  this  contract  as  unilaleraJ.  but  if  tliis  wafi  it« 
original  asiHM-t.  wo  ran  »«!  in  ii  a  rwriiirncal  act  at  an  early  dato.  1 

'Two  forma;    1st,  Direct  concession;    tin*  »eignirjr  ceded  a  part  of  hia' 
land  to  the  vatssal;  2d,  Traasformatiuu  of  an  alod  into  a  &(>r  ("feudum 
ohlattum") ;    tba  pniprif'tor  of  an  allocl  uckiiowIedKcd  that  he  h«ld  his 
land  a«  «fief  from  the  fieignior.     Luthairi,  "Man.,'  p.  150.  riithtly  criti- 
cises th<^  Jdoan  of  Boutaric  and  SciRiiuhos. 

•According  t«  Ihc  "Loi  Feud.,"  2.  4.  itivf<<<i:iturf>  piytcodtx)  fidelity. 
Uut,  in  ipineral,  lioniaK''  look  place  before  the  erantine  of  tht^  lief:    it 
could  even  «cist  without  fief,  as  wa«  observed  above.     tUmtin,  "H.KM,,-, 
1S!>4.  p.  Thl'J.  rightly  remarks  that  as  a  formal  contracl,  it  would  operaM 
nithotit  a  "causa."  but  it  did  not  preserve  thin  choraet«!'  and  waA  traos-^ 
formed  into  real  contract;    the  "causa"  was  the  caneeasion  of  the  Aef, 
and  care  was  taken  to  nv^all  it  in  the  act^  of  honufe.     Durand.  "Knea. 
de  feudis."  no.  II.  X.  "de  fide  inst.."  2.  22,  14.     jTd'IWiin.  19S:  "Sire, 
dcviens  voalrc  home  liye  dc  Xv\  Oß." 

'  Concoming  eventual  infeudalton,  see  "Loi  Peud.,"  3,  26,  3;  !.  3 
[>r.  and  following;  Horn.  "Dv  invcstitura  eventuali,"  I8Ö5.  ConceminK 
thu"cüinvustilura."  Boe  "Loi  Feuil.,"  2.  J*.  2;  2,  12.  pr. :  2.  18;  1.14,2. 
Concerning  the  "inveslilura  nimultanea"  or  "juris  germanici."  Slobby, 
II,  443. 

'  ÜM  Cnngt,  sixt  "tlomlaium,"  "Llgiu»,"  "Manscap,"  in  German. 
Formt«:  1200s.  J.  d'tbtlin.  c,  1Ö.5:  "Jostice."  12.  22.  1,  "L.  Feud.." 
2.  :,.  I».  7;  i;.  DttranH.  "De  feud.,"»;  "Or.  C.  Korrn.,"  39.  27 ;  "Miroir 
de  Sou»Im>,"  3,  4;  D.  VaUnrte,  8.  086;  Ti^Uti.  "lAvetlca,"  II,  328; 
Waiti.  VO.  6.  46  and  follotting;  Warnkomi^.  II.  :r.7;  I30üs.  Uotaillier. 
I.  82;  "Cr.  V.  de  France."  11;  1500s.  Z,ov«/.  "Ins!.."  565.  "Paris." 
(Pi :  the  vatiMÜ  knelt  on  the  proiind  barehoaoMl.  without  sword  or  spurs, 
declared  thai  ho  would  rt>iidcr  failli  and  homage  for  such  tit-f.  etc.  tta- 
guran,  xne  "Boucbe";  Dumoniitt.  s.  "Paris,"  .\rt.  3,  gl.  3,  aos.  15  and 
following:  liege  homage  was  rendered  to  the  sovereijrn  alone,  by  the 
vaasal  with  head  bared  and  on  hi«  knees;  all  other  homage  was  taken  by 
taisioff  the  hand.  Challinf.  "M^th.  k^ü6t.  p.  Tiatollig.  des  cout.  dp 
France,"  1005.  p.  fi2.  ItlOOs,  Pmhier  eH.  Hufftut.  vol.  Ö.  p.  407:  Pr6- 
mimnUf.  "Pratiq.  des  terriers,"  1.  207;  FUury,  "Inat.  audr.  fr.,"  1,202; 
Arfjon,  2,  2;    Boutaric,  "Dr.  seißn.,"  p.  390. 
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declared  himself  to  be  the  "  man,"  *  that  is,  the  servitor,  of  the 
seignior  in  consideration  of  the  fief  which  he  had  received ; 
he  knelt  down  and  placed  his  hands  in  those  of  the  seignior, 
who  then  accepted  him  and  gave  him  the  kiss  of  peace' 
("  hands  and  mouth  ") ;  2d,  following  this  formality  the  vassal 
swore  upon  the  gospel  and  upon  the  altar,  to  be  faithful  to  his 
seignior.'  Since  these  ceremonies  were  performed  at  the  same 
time,  they  ended  by  being  confused,  as  is  indicated  by  the  ex- 
pression, to  swear  "fealty  and  homage  " ;  by  the  same  pro- 
cess of  simplification  the  oath  ceased  to  be  taken,^  although 
the  fealty  was  the  most  essential  thing  in  the  creation  of  a 
fief;  in  the  1700s  even  homage  itself  was  scarcely  made  ex- 
cept upon  paper  in  the  form  of  a  "  procfes-verbal  "  attested  by  a 
notary.* 


s 


'  Aooordiog  to  Braoton  and  the  old  authorities,  homage  preceded  faith. 
Du  Cange,  see  "Pidelitas,"  "Homimum" ;  Galbert  de  Bruges  ed,  Pirenne, 
h  8Ö.    Cf.  £»m«n,N.R.H.,1894,p.  541.     "Et.  a.  les  contrats," p.  98  and 
04. 

*  In  practice  the  cuatom  of  ktssing  was  abandoued ;  Dumoulin  oriti- 
oizee  it  as  scarcely  decent.  Loyael,  561 ;  Rotgueau,  see  "Baiser"  (ancient 
custom  in  contracts). 

■All  vassals  were  faithfuls  ("fidöles")  but  not  all  faithfuls  were  vas- 
sals, for  example,  ecclesiastics  and  the  bourgeois  who  took  the  oath  of 
fealty  to  the  kmg  or  to  the  seignior  in  the  quality  of  subjects.  Schröder, 
398.  Bishops  took  the  oath  of  fealty,  but  did  not  render  homage  (in 
the  forty  days  "post  susceptionem  rt^alium").  N.R.H.,  1894,  p.  543, 
The  vassal  kmg  did  not  do  homage  to  anyone  (Du  Cange, see  "Homagium 
evanesoere") ;  he  indemnified  the  seignior  or  furnished  a  vassal  who  took 
his  place.  Du  Cange.  see  "Pidelitas.  "Gr.  C.  de  Prance,"  2,  28 ;  Jacq. 
d'Ibelin,  1;  D,  Vaiasete,  5,  804,  1126;  Loyael,  644;  Garaonnet,  p.  377; 
Glaason,  IV,  292. 

**'d'Argentr6,"  Guyot,  "Inst,  food.,"  p.  2.  Cf.  lAiuriire  concerning 
Art.  3,"  C.  de  Paris." 

*  Conflicts  of  "Coutumes,"  Loyael,  594.  Right  of  " chambellage " 
paid  to  the  chamberlain  or  officer  of  the  seignior  who  figured  in  the  cere- 
mony. Otim,  I,  130;  II.  77;  Ord.  1272,  I.  296;  Lovael,  560  and  foUow- 
ing,  Rafueau.  Fealty  and  homage  had  to  be  rendered,  in  principle,  by  the 
vaenal  m  person,  unless  the  se^nior  consented  to  receive  him  by  proxy 
or  if  the  vassal  had  an  excuse.  "L.  Feud.,"  11,3,  1;  Lecoq,  301.  "Pkris,^* 
1, 67 ;  Loyael,  558.  Homages  of  the  husband,  of  the  "baiUislre,"  of  the  man 
"living  and  dead."  Homage  was  rendered  to  the  chamber  of  accounts  for 
the  lands  taken  from  the  domain  of  the  crown  ;  to  the  principal  manor  of 
the  dominant  fief  in  general.  Loyael,  555 ;  the  seignior  was  absent  when 
the  vassal  presented  himself:  (a)  ancient  law:  the  vassal  kissed  the 
bolt  of  the  manor;  (6)  Dumoulin:  offers  were  made  and  a  document  pr»- 
pared,  Loyael,  5.59.  Ragueau,  see  "Baiser  le  verroul."  In  case  of  combat 
of  fief,  that  is  to  say,  of  contest  between  two  seigniors  over  the  tenure  of 
a  servant  fief,  the  vassal  not  being  able  to  bear  faith  to  one  without  ex- 
posing himself  to  a  disavowal  of  tne  other,  if  the  latter  was  the  true  sei- 
gnior, was  received  in  faith  by  "main  suzeraine,"  that  is  to  say,  by  the 
superior  seignior,  and  by  "main  aouveraine,"  that  is  to  say,  by  the  king 
(or  rather  by  his  officer»),  when  the  two  seigniors  held  different  suzerains. 
This  last  proceeding  ended  bv  being  em[Moyed  solely.  Deamarea,  145, 
:'Paria,"l,  60;  Loyael,  Mo,  M&. 
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§201.  U«K«  Homag«,'  which  was  distinguish«!  from  ordinary' 
or  plain  himiage,  itbligated  the  vassal  to  defend  the  seignior  to 
whom  it  was  rendered  against  all  men ;  this  was  due  to  him  of 
whom  the  vassal  held  his  pnndpal  fief:  to  other  seigniors  he  ren- 
dered only  homage  "  salvo  jure  prions  domini."  This  wa» 
neither  the  obUgation  to  render  militdr.v  sen'ice  for  an  indefinite 
period  nor  tjie  maintenance  of  tlie  old  ceremonial  which  character- 
ized liege  homage,  but  it  is  LX»rrect  to  »ay  that  tlivÄ  two  feature? 
occurred  more  often  than  othem'ise.  In  regarding  tlie  king  as  the 
nnivensal  suzerain  the  idtra  (a  false  out  m  tlie  early  times  of  feudal- 
ism) came  to  prevail  that  licgv  liomuge  was  due  only  to  the  king. 

§  252.  The  loTMttture-  (or  "liver>'  of  seissin").  that  i»  to  say, 
tlie  transmission  of  Uu-  uwnersliipof  the  fief,  took  place  after  tlie 
taking  of  the  oatli  of  fealty  and  homage.  The  seignior  delivered 
to  the  vassal  a  banner,  a  sword,  a  staff,  a  clod  of  eartli,  and  a  pair  of 
gloves  and  declare«!  Uiat  he  invested  liim  witlt  the  fief ;  the  actual 
taking  possession  of  it  by  tlie  vassal  completed  this  symbolic  act.' 
Ver>*  soon  llie  parties  were  content  witli  a  symbolic  investiture, 
then  little  by  little  that  too  fell  into  desuetude  and  "letters  of 
fief  "  took  its  place.  These  were  official  minutes  or  rec<.>rds  of 
the  act  of  homage  which  bad  actually  taken  place  and  of  the  in- 
wsllture  which  ahonld  have  taken  place.* 

§  2.^;^.  Avowal  aad  Enumeration.  —  (A)  "Monstr£ed 'heritage" 
("  visio,"  "  ostensio  tcrne  ")  in  the  earliest  times  when  the  seignior 

'  Lie^f  (from  which  oIIo^adcc)  from  thn  Oermftn  "I«clic"  free,  ämplo. 
without  oindilinn,  aiu)  not  from  iht^  l^tin  "Ititarr!." 

J.  ft  Itftlin.  e.  198.  Rewrvttl  fwin  tin.*  hcKianirJC  of  the  lOOUs.  futturrt 
de  Chartrf.«,  "Hist.  FY.,"  X.  447.  The  "(.'out.  of  Toulouse"  calls  theBerf 
"hoRio  liftiua"  ("de  honuMpifi,"  7,  S} ;  Hagueau,  aeo  "Lige";  Onmonntl, 
3.13;  Hawiovin,  N.R.H..  1883.  607;  Pollock.  I.  271»;  i:.m«n,  p.  193; 
"  L.  Henr.."  I,  ■«,  6 ;  tiriaon.  2.  4 1 ;  "  Josticw.'*  p.  238 ;  J.  d'lhfUn.  c.  140. 
14»;  PA.  <if  Nav.,  f.  40.  (id;  "Clff  At«  A«.."  no.  234;  "Uv.  su  Hot," 
3K:  G.  Durand,  no.  3,  r.f.  Uruifgct,  I.  94  (thn*«  kind«  of  boma^.  (bv  plain, 
tbo  ordinär)',  and  th«  wgp,  th«  fIrHl  imposing  lees  obligaliun  tbaii  the 
sfrcond,  and  the  <t«>ond  Iftss  than  the  third.  From  this  point  of  view, 
olliwr  cat^i^ries  may  I*««  established).  Dk  Vangt,  sw  '  HomaBium"; 
Lucfiaire,  "Man.,"  p.  180,  197:  Boularic,  "Le  re^.  feudal."  p.  343  and 
follon'ing;   Lnytel,  &ÖÖ. 

'  Ou  Cunp*.  sw  ••Invealitora":   "L.  P«id.."  7.  1 ;  8.8. 

*  By  thf>  fiTHt  act,  tho  vassal  only  orqutred  a  right  la  lake  posacaitoo. 
Of  i.wu  vuseaIk,  the  one  who  had  ürst  been  put  in  poMesrioQ  wa«  preferred. 
If  Ih«  lord  liapptined  to  die  before  Lhe  inNeetiture  his  suoovesors  wen  not 
bound  lAj  deliver  th«  fi«^  to  the  vrnwil.  Cf.  "l>ui  Feud.."  2.  As  lo  Lho 
right  whioh  it  inipli«>d.  the  contrar)*  nafi  the  ease;  the  symbolic  investi- 
lUTv  coufcrrt*d  on  the  vasaal  a  right  lo  enter  upon  possession.  C^neern- 
injt  ihf  pri'st-ription.  f/.  "Loi  Feud.."  3.  26,  4 ;  2.  33.  •"Cap.  extrav." 
of  Jac.  df  Ardizont.  2.  S7. 

*The  tendency  manifexUitwir  from  (be  13008.  £rv«««M,  llß;  Ftr- 
rihr,  Difl..  sec  "loveatiturn."  For  the  "eenaves"  Lho  payment  of 
iwigniorial  dues  took  the  pUu»  of  tDvestitiire. 
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feared  tlmt  the  vassal  wouhi  lessen  his  fief.'  (B)  In  the  1300  s 
Üie  va.ssul  was  obÜKeil  within  the  forty  days  following  the  act  of 
humage  to  make  a  wnttcn  avowal,  that  is,  a  "  rccognitiou  "  that 
he  hehl  his  fief  of  the  seignior,  and  a  written  enumeration  of  the 
rights  that  he  hail  reeeived  from  tlie  seignior.'  The  avowal  and 
cnnmerfltion,  veritahle  seigniorial  title  dee<)s,  retained  all  their 
importance  in  tJie  monart-liieal  perio«!.' 

§  2.54.  Th«  Capacity  to  rrant  a  Fisf  l>elongcd  in  prineiple  only  to 
kings,  seigniors,  and  towns,  that  is,  to  those  who  could  exact 
militarj'  ser^iee  or  administer  jnstirp.' 

§  2.').').  The  Capacity  to  r«eei7a  a  Fief.  ~  In  the  beginning  infeu- 
dation  took  place  only  for  the  benefit  of  persona  rapable  of  ren- 
dering feudal  military  service;  minors,  women,  \illi'in,s,  and  eo- 
ciesiastica  were  excluded  by  ^^rtue  of  the  purpose  for  which  the 
fief  was  destgnetj.*  But  these  incapacities  were  greatly  extenuated 
or  even  disappeared  in  proportion  as  the  principle  of  the  inherit- 
ance was  applieil  to  fiefs. 

§  25t).  The  Object.  —  As  o  general  rule  the  fief  was  a  piece  of 
laml,  a  heritage  ("  fief  corporel  "),''  but  it  might  also  be  a  real 
right,  such  as  an  ufFicc  or  au  administrative  or  judicial  function/ 
and  even  a  yearly  income'  ("fiefs  incorporels  ") ;  in  this  way  the 
seigniors  obtained  public  officers  and  soldiers."    Household  goods 

'  "Et.  de  Saint  Louis,"  L  r>0  (r/.  vol.  4,  p.  a23.  od.  VioUel) ;  "Olim," 
"Table."  see  "Monntne,"  "Visu«. 

*"'Gr.  Coul.."  2.  2J);  "Paris."  5.  Enumpralion«  from  tho  IOOOr. 
Lve/iaire,  "Man.."  191,  cite-i:  "Cart.  d*>  (Jr^iolilp,  "  na.  46,  year  1040; 
••Cart.  deSaitil-PöredeChartr«.."  p.  »ir,:  "IliBt.  J-'r.."  23,  65Ü;  "Rti. 
dr.."  vol,  .'■>.  p.  307.  The  BfUrniur  hail  fciri.y  days  in  whiph  tn  find  fault 
with  the  cmimeration.  Lot/^il.  50;i  (commuQiratinn  of  p&|>er8,  ef.  "C. 
of  Toulouw."  "t.  dereudis'').5»S;  Guuot.  "  Insl:.,"  45. 

'Notuiol  octD.  Flevry.  I.  163;  Frivxinvitle,  "PraU  d«s  terriers." 
Supra,  p.  311. 

*  " Loi  Peud.."  I,  1  pr.  and 6 \  2. 10  " pr. Oonsuet.  Medial.,"  27.  Fhury, 
•'Insl.  du  dr.  fr.,"  I.  24iO:  tin-  kiiii;  only,  ur  tlittfcreat  seieiiiors  with  bis  per- 
mlflsioD  could  muke  a  fief  of  wtuit  wax  n  villclnaffO.  But  thcrti  waa  no 
aetciiior  wliu  could  not  divide  a  tiof  into  r^vtiral  aubofifa. 

*Add  iiifamouB  aud  cjic-ouimunioatcd  pentoas.  —  Invalids.  "L. 
Fmid.,"  2.  :t6. 

"  EeHfxiüüHicAl  proni^rty?     "I-oi  Kpud.,"  I,  6  pr, 

'  •'Loi  Koud.."  2,  i,  1.  Cf.  KqkU'j^  stri^faiity.  flff  of  Iho  •'Burvieoe" 
(s«rgoBot.  marshal,  chnmborlnin.  etc.).  Tho  inanuo]  tnutoa  wore  equally 
ontailtxi.  »ur'li  »»  tliAt  »f  couk;  K\w  kiUihoa  oould  be  a  fiof.  L.  Leiüle, 
op.  tn't..  p.  44.  InfeudatioQ  of  tithe«,  of  (.>hurcli(i8,  portion  of  "avouf," 
courl-s.  ole. 

•With  "AKitigDat"  on  H  landiK)  prop«rty  or  on  the  revvDUM  of  th» 
«ignior  ("fouda  d«  eameira  et  cavenn.  *•  L.  Feud.,"  2,  1,  I).  Rayurau, 
aee  "Kief  dn  rereni»":  Du  Van^r.  see  "Pfrudum  bunn."  In  ViMi, 
JoinvUto  refuMxl  to  »wear  fidt^lily  to  Haitit  lx>utK,  hwj^use  bo  was  not  his 
man  ;  ia  ]2>^  be  beeame  so  by  the  payment  of  200  pounds. 

*  Ou\/ot,  "Inat.."  9.  fiet  corporal  and  "äef  in  the  air"  (without  land 
reeerved  by  the  HciKnior). 
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alone  were  incapable  of  being  held  in  fief  becauiie  they  vere  perish- 
able.' 

§  257.  SOects  of  Inleud&tion.  —  IiifcuUation  was  at  once  a 
contract  gi^iiifi  rise  to  perarmal  obligations  and  a  transfer  of 
pro|)erty  to  wliich  the  estahlishnient  of  real  rights  waa  attached. 

§  25-S.  Obligations  of  th«  S«tgmor.  —  The  seignior  was  partic- 
ularly concerned  about  his  rights,  but  less  about  his  obligations, 
because  of  the  superior  position  that  he  occupied.  The  principle 
was  that  lie  must  return  like  for  like  to  his  vassal  under  all  circum- 
stances.'  He  owed  him  protection,  justice,  and  assistance,*  in 
default  of  which,  during  the  feudal  age,  he  lost  his  rights  and  the 
v^assa]  was  no  longer  bound  except  to  the  suzerain ;  during  tlie 
period  of  the  monarchy  the  seignior  having  been  strippe*!  of  his 
political  sovereignty,  these  obligations  no  longer  had  any  reason 
for  «cistcnce. 

§  259.  Obllgfttioni  of  the  Va«ift].  —  These  were  of  two  kind», 
one  being  imperfectly  definoil  and  for  tins  reason  designated  as 
duties,  the  others  fixed  b.\'  tJic  custom  and  designated  as  services. 

A.  DutiM.  —  The  duties  of  the  va.tsal  were  summed  up  in  the 
obligation  of  fealt>' ;  *  under  nil  circumstances  he  owiil  the  seignior 
reelect  and  assistance.^  During  the  monarchical  period  this 
obligation  had  no  longer  any  meaning.  The  vassal  .sustained  the 
relation  of  subject  toward  the  State  whicli  gave  him  the  protection 
which  the  seignior  had  formerly  furnished ;  in  caw  of  conflict 
between  Ids  duties  as  subject  an«!  his  fealty  to  the  seignior,  tlie 
latter  had  to  1h'  sacrificed  ;  it  finally  amounted  to  not  »bowing 
himself  ungrateful  towards  the  seignior. 

'  Cf.  "Prcuse.  L«n(]nH'lit."  I.  IS.  2ft. 

*  FtUbrrl  dr  Charirts.  'Ilist.  Fr.."  X.  463;  Beaumanoir,  58;  45.  4. 
C/.  "Et.  de  Saint  Louis.-  ed.  ViolUI.  I,  161 ;    hoj/stl,  649. 

«■*L.  Ffud.."  2.  »i.  24.  "Prussian  LandrocUl."  1,  18,  104.  It  musb 
guarantee  to  him  po.<>sf!»ion  or  the  tief. 

*  la  the  oldent  koIk  of  homage  (900s)  the  vsssol  swore  the  life  luid 
members  of  ibc  si-iKnior  aud  promised  nnt  to  take  away  from  him  tua 
ch&t«au.  "Forma  ftdclitatis,"  taken  from  lctt4?r58of  Futbcrt  de  Chnrtreja 
(1020J.  "Hirt.  Fr,"  X.  4«:*.  or  .Mi^nc.  "Pair.  I.."  Ml,  229.  inserted  in 
tb«  "L.  Feud.."  2.  Ö,  sud  iu  Gratinn,  2d  |iarl,  «.  IS.  e.  22,  q.  5:  "Qui 
domino  suo  ficlplilatem  jurat,  iAitt  8ox  in  memoria  «empor  hftoorc  dcbot: 
inculumc,  tiilum,  honestum,  utile,  faetle,  piivsiliile.  Incoliiiriv,  nv  «it 
in  dnmnu  domino  sua  de  cor^re  hu»  ;  lutum,  nc  sit  ei  in  daiuno  du  WMirotu 
81)0,  vi-l  de  munitioßibuH  Bins  per  quA«i  ci%o  tutus  potost;  )ioDC;«tum,  no 
itil  vi  in  ilainno  dv  ku»  ^UKtitia  vel  do  tüiiit  L-uuxiia  nun»  »d  honi'titAteni  vjus 
IK-riiuerr  videnlur:  utile,  ue  sit  ci  in  duintiu  do  nms  po«8e«tiouil>U8 ;  facile 
vel  posiaihilx.  rie  id  lM>num  miod  dominus  suuh  facere  lo^itor  poterat, 
faciei  ei  itilTicile,  neve  ill  quou  jiosKi l>ilv  ui  erat,  faciat  imuoiMibil«."  Ue 
could  not  g:ivo  ioformaLioa  eouueming  ibc  erimos  of  llio  seigoior  or  testify 
agnimit  him. 

*  The  vamal  bad  to  answer  Tor  hi«  Hoifniior  ("plivium"  or  "  plvffiutn." 
** munJevatio,"  "osswuratiu")  vither  a«  surety  or  bosta^. 
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§  260.  Servlcei.  I.  MiUtur  Servic«,'  or  sen-ice  in  the 
host.'  Upon  summons  or  requisition  addressed  to  him  by  the 
seignior  *  the  vassal  was  bound  to  report  in  person  to  the  seignior, 
to  arm  and  equip  himself  at  his  own  e.\]M;tiäe,*  and  to  sen'e  through- 
out tlie  whole  war  against  all.  even  against  his  own  relatives,  even 
against  the  kin);.'^  Such  was  tlie  rigor  of  the  early  law."  Custom 
and  special  a^TOomoiit^i  greatly  ino4liiie<]  the  manner  an<t  duration 
of  this  obligation.  Thus  the  service  of  tlie  host  (important  military 
expetlition)  was  frequently  reduced  to  forty  tiays;  beyond  this 
[>eriod  or  outside  certain  territorial  limita  the  service  of  tlje  vassal 
was  only  voluntary'  and  at  the  seignior's  exjK'nse.  He  was  allowed 
to  furnish  a  substitute.  In  rendering  homage  he  reserveti  the 
right  not  to  be  compelled  to  ro  ajjainat  the  superior  seignior  and 
especially  against  the  king  (Utg«  homxaage).  The  ser\ice  in  the 
host  tended  to  disappear  in  consequence  of  the  abolition  of  private 
war  among  the  seißniors  and  on  account  of  its  insufficiency  when 
it  was  for  the  benefit  of  the  king ;  the  feudal  army  was  undisciplined, 
it  was  assembled  in  an  irregular  manner,  and  it  could  not  be  relied 
upon  for  long  expeditions,  the  seigniors  always  having  good 
reasons  for  excusing  themselves  from  the  performance  of  their 


'  ViII(>itui  or  "rotariore."  »ub)ec1s  of  thp  seignior,  owed  military'  eervjoe 
the  inme  us  VBMsaU  (but) ;  subviuuwls  and  triudiuU*  hii)ijpc-Lh  owed  it 
aiiao  in  oerlain  vasvs.  for  oxamplv,  in  duto  of  iavtuiou  ("arripr^'-baD- 
resarv«,  **retrol>ftiinuin").  Bouiarie,  "Inst,  milit.."  1SG3:  "Gr.  C. 
Norm.."  22.  3.      Cf.  litmlüUn^.  fri.  fAnromifM.  p.  4XS. 

)  W«  uiikv  liitttiiiKuisti  (witliout  tho  tiKiiuiiin  uf  tlioso  word«  iM'iiiu  aJwa^s 
well  deflofd)  the  "iwt."  or  cnwifl  militar>'  pxpodition.  the  "est-ftge"  or 
fruftrd  i>f  lilt»  i«f.i(jnioriiü  I'^hftu-aii.  and  the  "rhfvauchÄ>"  ("oavalfala"), 
sburt  inrursioti  in  the  iiei^hborliooii.  Itaguctu,  li.  \ii\  J.  li'lhrtin,  o. 
2.  17.  226.  "Livre  au  Roi."  c.  29.  A  yoar'a  a«rvi<H»  and  onniwqnentljr 
continual :  J.  d'lUUn,  c.  217,  222.  "Clef  des  Asa.,"  2fiN.  Sixty  ywrni 
poH^.'d.  servii'o  in  pt-rson  was  no  tong^r  due.  J.  it'lbelin,  c.  22(5,  22S.  "  As». 
d'Aiilionhe,"  H.C,  1.  10.  Somw  nnUido  of  thp  kinirdom:  ./.  li'fMin, 
c.  217.  "Li\TP  au  Ii«i,"  29.  "Aiiaifws."  vol,  II,  p.  432.  Boud^«',  J. 
d'tbttin.  <■.  224.  22(1,  m.  "  U%Te  au  Itoi."  27;  Ph.  ile  Natorrr.  ,^S.  CJ. 
"Pie-f.'!  do  nnud^":  Life  nnnutlira  aUrihutnd  hy  WrtUB  of  liefa  to  the 
merpcnaries  (hir<^lin(r8?).  J.  d'lMiit.  p.  .19.  *i2,  (ia.  24:*.  Fh.  dt  Hatiarre. 
7U.  211 ;  "Joslioe."  p.  '2^iH:    Kagwau,  se«  "Mef  de  corps." 

*  By  teller  for  the  ^reat  feudatories,  by  proctainatiuD  fur  SHCondary 
vaAsaU  and  towns. 

*  Thr  vassal  also  had  to  be  reflponsible  for  rurnüsliiiie  Ibe  seij;tiior  a 
"roncin  de  Bnn*ici',"  that  ih  to  say.  a  horse  fit  for  war.  VinHn.  "  Et.  de 
Saint  Louis,"  tabl«.  h.  vo.  ('/.  the  "reator"  of  thp  "Ijvr«  au  Itoi,"  o. 
1Ü  and  rollowiag-.  tiavf"ou.  tev  "Cheval  de  service,  Travcrsant,  Joetive," 
p.  2«-  *  "L.  Feud.."  2.  27.     Rrnauä  df  \fontauhan. 

*  The  chiteau  of  th^  va&sal  was  "jurable  et  rendable"  at  disnr«tion. 
thai  is  to  sav.  it  had  to  Iw  di*liv<<rvd  to  the  siizomin  whenever  the  latlvr 
i'xaf^tcd  it.  The  \'UKsal  could  not  witbuut  thu  author! uiliun  of  the  scienior 
build  a  chateau  anew.  Loysfi.  6iA:  Du  Conat,  "Diss.,"  'M  and  foTlow- 
ing;  JoinviiU,  "Dm  Üvf»  jurable  et  n^udablu  ';  Ragueau,  h.  "Jo«ti«i<," 
p.  240. 
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duties.  A  |>ecuniary  pa.Mnt'fit  ("  »cuU(re,"  "  ho»teiulitiae ") 
was  substitulwl  in  tiie  place  of  [wrsoiml  service  from  the  11ÜÜ3  in 
Engknd.'  Of  that  whidi  hud  been  the  essential  obligation  of  the 
vassal  ami  tlie  rea^ori  for  the-  exii^teiice  of  the  fief  there  remained 
only  the  baa  und  the  arrier«  ban,  that  h,  a  convocation  of  the 
nobles  by  the  king  to  render  feudal  service  to  him,  and  tlii»  was 
c^fminuted  into  the  pa.Müent  of  a  tax  in  money.' 

II.  Court  Sflrvica."  ^  This  was  an  obli^tion  imposed  on  the 
vassal  tt>  attend,  upon  summons,  the  court  of  the  seignior  ("curia  ") 
for  the  purpose  of  giving  him  a«]viet>  (duty  of  counsel)  and  to 
judge  (serx'iee  of  court)  with  his  fellow  vassals,  his  peers.  The 
feudal  court  thus  constituted  gave  rise  to  the  provincial  estates 
und  the  States-General.  Court  ser\'ice,  which  was  connected,  like 
military  servic-e,  with  the  Carolingian  usages,  disappeared,  m*  we 
have  seen  was  the  case  with  the  seigniorial  courts,  when  the  Iwrons 
(•eased  to  figure  in  them  as  judges."" 

III.  Aids  lor  Pour  CacM  ("  auxilium  ")  ^  were  stuns  of  money, 
equivalent  ordinarily  to  the  annual  income  of  the  ßcf,  which  the 
vassal  paid  to  the  seignior,  vohnitarily  in  the  earliest  timet,  but 
later  as  a  debt:  1st,  for  his  ransom  when  he  was  made  a  prisoner; 
2d,  when  his  eldest  son  became  an  armeti  kniglit ;  3d,  when  his 
eldest  daughter  was  marriod ;  and  4th.  when  he  armerl  himself 
for  a  crusade  to  which  the  vassal  did  not  accompany  him.*  Aids 
were  not  required  in  the  1 600  s  when  there  were  no  longer  any 
crusades,  no  more  knighthood,  and  when  the  practice  of  individual 
ransom  had  cease«!.^ 


<  Ord.  XI,  a.*»!,  "nist.  PV.."  23.7.'i9:  /^nftoi*.  "Philippe  lo  Hardi." 
p.  362;  fttaunuinoir,  1.  428;  "Or.  C.  Nona.,"  c.  44.  No  "»mUfte" 
was  iLiviod.  SAV*  t'oku,  »rtor  1315. 

*  BouHUifr.  «d.  Charonäas.  I<i03.  p.  488:  Ra^ienu.  h.  vo. :  BoMaric. 
"Dr.  iwign.,"  p.  391;  (lumrt.  ""R^p..*'  m«  Ban.  D'Avtnet,  "Riehelinu," 
1.297. 

■The  vtllciiui.  subjocta  of  tho  neienior.  were,  like  vasaalii.  subject  to 
miirvio«'.  Sometime  th«  oblqiation  wä»  limit«<l  lo  three  pinas  (Cfarixl mas, 
Kaster.  and  i\!tDtoco«t).  aa  under  the  C'arolinifianfi. 

•  Ctuavfteri,  b.  the     Cout.  of  ToulouHe."  "I.  de  feudis." 

■  Tbo  "aidi>,"  railed  also  "taille."  "qurate."  wn«  l(>%Ti»d  by  ihe  seignior 
not  only  on  his  ni>ble  vaARals,  but  on  wdeisiastit-al  cammunilJc«,  towns, 
\illfin.'i,  and  turf«.  In  fact,  vaftiials  did  not  (hemsolves  pay  thf  "  aido,'* 
but  niMlf  thfir  vtllviriN  or  Ibeir  imrf*  pav  it. 

«67anri«.tt.8:  "T.A.C.  Nonn.."  4/0;  Or.  Chart«-.  12;  Stuhbi.  470: 
"Gr.  C.  Norm..*'  Xi  ("dc  eapilalibus  nujciliis").  43;  "C.  do  Xorm.."  166 
("aide«  cbevt'U");  J.  J'IMin.  249,  269:  Braclon.  50,  36;  Drsmarrf, 
410:  Bovtittirr,  I,  86.  no  action:  G.  Duranit.  "Spec  de  liomae.."  no.  67; 
aoMonioordtTiorf-claim  th«m.  ttnqueau.  "hacvooo,"  //ojf«f/,604  t'ioytux 
aide«"),  and  followitiK-     BlaHfinnr,  vol.  2,  p.  315. 

'  Poegwi  de  Lit.,"  Fk'U,"  p.  24;  Cuyof.  "Röp.."  iwe  "Aido"  :  Ftrrihr«, 
Diet..  Me  "Aide«  ChoveU." 
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§  261.  RiKhts  of  the  Saignior  «nd  of  th«  Vsual  orsr  thfl  F1«f.  — 
(A.)  Till-  sfigiiiiir  pri'MTvril  ilin*cl  iiwiuTMiiip  (legal  tide)  and  in 
virtue  thereof  reclaimed  it,  alienated  it,  gave  hi»  ooiiseiit  tu  a 
change  of  vassals,  exacted  jmyrncnt-s  and  receivei)  liack  the  Gef  as 
a  result  of  disinheritance  or  t-M-heat.  (U.)  The  vassal  liad  a  usu- 
fructuary right  over  the  domain,  that  is,  the  right  of  possession 
and  a  certain  right  of  disposal  (which  varie<l  during  iliilerent 
periods)  so  long  as  it  did  not  involve  an  infringement  upon  the 
right's  of  tlie  seignior.  He  was  entitled  to  alt  the  fruits  and  rev- 
enues of  the  fief;  he  had  the  right  to  manage  it  as  he  wishwl; 
but  in  the  heginning,  if  it  was  too  badly  managed,  the  seignior 
had  the  right  to  resume  possession.'  He  could  lease  the  fief 
either  for  a  definite  perio<)  or  for  :tn  indefinite  time.'  In  case  of 
a  suit  affeeting  the  fief  he  had  the  right  tu  maintain  the  action 
either  as  plaintiff  or  as  the  defendant :  and  the  judgment  was 
liinding  u[K)n  the  seignior  except  in  case  uf  fraudulent  collusion.' 
The  maxini  of  Loywl,  "all  fiefs  are  patrimonies,"'  summed  up 
exactly  enough  the  rights  of  the  vatiHal;  it  resulted  from  this 
principle  that  fiefs  were  hereditary' and  cii[»aljle  of  being  alienated, 
hut  tlie  inheritance  and  aUfmitit»n  of  fiefs  were  far  from  being 
regulated  as  in  the  case  of  ordinary  property.  Among  other 
results  tliey  j^ave  rise  to  tho.-«'  percpiisiles  or  heneßclal  rights 
(K^nianih'd  by  llie  seifrnior  and  wliieli,  in  his  opinion,  constituted 
the  entire  fief,  at  least  to  the  end  of  the  old  regime. 

§  2li2.  TransmiBiIon  of  Hefa  "Mortis  Causa."  —  Upon  the 
dcalli  of  the  vassjd  tlu-  fief  passed  tu  bis  lu^irs ;  '•"  but  as  a  reminder 
of  the  epoch  when  it  was  a  personal  t«ncession  and  only  for  tlie 
life  of  the  grantee  the  inheritance  of  fiefs  was  regulated  differently 
from  that  of  other  estates  (e.g.  those  of  the  villein  class) ;  the  will 
of  the  seignior  prevailed  in  some  measure  in  onler  to  insure  regard 
for  the  purpose  for  which  the  fief  was  designed,  since  its  aspect 
as  a  military  endowment  could  not  be  altered  without  making 

'  Anoientlaw.  "L.  Peud.."2.  8.  3;  2.27.16:  2.28;  a  U. 

»■•L.  Fond.,"  I.Ö.  2  Mid  4:  I.  U;  I  and  2;  2,  I  :  2,  9.  3;  2,  45.  1. 
"Contraotuslibollarius."    PruMian  Laodn'trht.  1. 18.  1^.    Cf.  Loiftel.fHl. 

•••L.  FMid.."2.S:  2«:  43.  *  Lnwitf.  .%2. 

•  In  Italv,  lli»^  ('oiwtiliilioii  of  C'wrinid  II  ["  1^.  Feud.."  5.  t ;  r/.  0,  I) 
conseeratea  fbul  did  not  creale'i  Diu  hercdily  of  flofs.  la  Germany,  the 
niiKtom  wa»  nttahlisficd  in  the  1000  »,  hut  only  in  the  nmito  of  iiihenlan(w> 
io  the  int^THxt  of  tliv  d»i<tv<ndant)(  i  oolIatenuK  niRceedoti  only  )ty  virtue 
of  proWsionü  in  tho  conlnu'l  of  itifvodntion  or  of  loeal  laws  (IlOOs).  Cf. 
for  Frjinrc,  nupra.  p.  602:  in  tho  lOOOs.  the  <iafit«tn  of  inhnritanc«  was 
r«N>iiiJ/,#>d.  >r*:ii  ilf  ChnrlTtr.  ""Kli.,"  71.  Exp«ptiqni>,  Finch,  "tlrig.," 
II,  >>\A;  Luckairr,  "HiHl.  d<r»  inst.  nion.  sous  los  premiers  Cap.."  voT  2, 
f.2:  -I,.  Feud.,"  1.  1.8.  14;  2.  11,37.45.50.61.  Taw.i  of  Fredcrio  II. 
Dauphin^ :   mortmain  on  noblv  vna«&lii. 
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it  impossible  for  the  vassal  to  perfoiro  his  obligations.*  Tht- 
pcx-uliarities  uf  feu<lal  succession  are  ejqidained  hy  the  i<ica  of  a  ti*rw 
grattt  or  of  a  coniirination  by  the  seignior.  Thus  the  vassal  could 
not  regulate  by  testament  the  succession  to  his  fief ; '  he  had  only 
tJiose  heirs  whom  G<kI  ha«!  given  him  ("  solus  I>eus  hercde^  facere 
potest,  non  hooio,"  Glanvill).  In  theory  the  seignior  resume«! 
p068ca»ion  of  the  6ef  upon  the  death  of  the  vassal,  so  tliat  if  the 
Vftsssi  left  no  heir  the  fief  belonged  ilefinitively  to  the  seignior.' 
It  was  tlie  same  if  the  vassal  left  only  illegitimate  issue  or  heirs 
incapable  of  performing  feudal  ser^'tce,  such  as  females  and  minors. 
Ancestors  hanily  fit  fur  military  service  by  reason  of  their  age 
were  excluded  from  tlie  succession  in  all  cases  by  tlie  seignior,  who. 
if  he  bad  desired  to  grant  them  the  fief,  would  never  have  granted 
it  in  the  first  instance  to  their  sons  or  gratidsuns.  Succession  to 
fiefs  therefore  never  ascended.*  Whea  a  fit  heir  came  into  posses- 
sion of  a  fief  by  inheritance  he  was  obHged  to  go  through  the  for- 
malities of  a  new  infeudation.  lie  took  the  oath  of  fealty  and 
did  homage  within  a  period  of  time  which  varied  (forty  days,  or 
a  year  and  one  day).*  The  seignior,  who  was  bound  to  grant  the 
investiture*  did  so  only  in  consideration  of  the  pa>'menl  of  a  sum 
of  money  equivalent  ordinarily  to  a  year's  income  from  the  fief ; ' 


'  "h.  Foud.,"  1.  I,  1  ("beneficium  conßrmaro"). 

'"L.  Poud.."  1.8;  2.9.26.  C/.,  however,  thforios  of  rowrvp  and  of 
leeitinuu'v  (whii-li  follow};  «^xrcpt  lln-w  riKhl".  Iho  viiHKal  <ruuld  di«[>o*f 
oftUtf  ÜCI  by  UMtauivDt.  *  "t.  Puud.."  2,  ÖO;   Btoumanoir,  14,  23. 

'  Bmumanoir.  14.  Ift;  "Or.  G.  do  Franco."  2.  27. 

•  Hrmtmnnoir,  14,  16;  "Or.  C.  df  Pranc*.,"  2,  27;  "L.  Feud.,"  2,  55; 
2,  26.  12.  "Foudn  Tnuicn,  f«uda  hoüurata":  tlie  vacsai  wa»  oxoummI 
froni  fnUty  and  homogp.  hut  not  from  tho  duty  of  fldolity.  LoytrU  574. 
CS-  Rafurau,  km.«  "  I-'ivfii  francs,"  "JosUoe,"  p.  254.  The  now  voÄt&l  oould 
Rot  take  pofwiKtion  t>f  tbt  fief  or  «xora»  to«  tight  of  oomplsint  without 
havtor  Ukhh  thooath  of  fcaltr  and  hotnacp.  ("dr.  Cout.."  2,  1021.2.5; 
"81.  Pari.,"  2S.  14;  Dramarr»,  tVJ.  177),  cf.  "L.  Feud.."  nr,  at  Iraat  with- 
out having  olttaintH]  "xoufTrano«*"  (HufTorancv)  from  th«  wijinior.  In 
the  1300  b.  the  silenre  of  thp  lu-iifniiir  wan  nmirded  aa  tar.tt  suffrrannn 
("Tant  niip  le  sewncur  dort.  Iß  va&<«l  velllfl"'^).  l^tjsrl,  .W4,  601  :  Bn» 
d«au  on  Art.  K2,  iT  627 ;  Ih  LauritTe,"C.  de  Parin.  1,171;  liagufan, 
Bue  "Fiof  ouvprt."  "Souffrauop."  The  time  allowpti  for  pprformine  the 
ohli^tion  to  do  homa^  wan  indcffwdhle.  Bcattinonoir.  24, 9 ;  Üe»mant, 
198;  "Paris."  1.  12. 

*'L.  Feud.."  I.  14:  4.9:  J.  d" /Win.  151 ;  "Or.  C.  dp  Franop."  2.  21 ; 
Oe»marft.  177.  HXi.  2H.1;   •"Cout.  not.."  134;   ■•ließiam  Maj.."  3,  2S.  I;. 
Durand,  "Snvr.  de  feudi«,"  3;    Matner,  27,  17;    Loyatl,  552;    Ftrnin, 
"Dipticmn..     spp  "Invest." 

*  Th«  amount  was  at  first  arbitrary,  and  depended  upon  the  will  of  tb« 
•fltgiuor.  Eoftland:  Ol&nvill.  9.  4.  "Or.  Charter.  2;  Braoton,  fo. 
84;  detail)!  iu  Pnllnrk  and  Afaitland.  T,  2Ki).  Amount  of  firat  aetzin 
paid  bv  the  heir  of  the  fipfhpid  from  (hekiDK"ineapit«."  ^iuioe:"T.A.C. 
Norm,."  47;  "Or.  C.  Norm.."  32.  3;  Ord.  123.'5.  laamb.,  II.  244.  "Joa- 
lire,"  12.  6.  1 ;  Beaumanoir.  27.  2;  Detmara,  287:  "Or.  C.  Pr.."  2.  27; 
N.R.H.,  l«91.  ITS;   "Cout.  not.  Chftt.,"  i:«;   "Paris."  47;   Loif$H,5iM. 
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this  charge  for  transmission  "  mortis  eatisa  "  was  nallcHJ  tlie 
'■  relief."  for  the  reason  tluit  the  seignior  raised  uji  again,  fur  the 
benefit  of  the  new  vussjil,  the  fief  which  had  fallen  from  tlie  haiul» 
of  the  former  holder;  it  was  also  known  as  tlie  "  repurchase  " 
("rachat '")  because  the  heir  purchased  anew  the  h-iuial  cimiccs- 
sion.'  These  expressions,  exact  for  a  time  when  fiefs  were  not 
hereditar\-.  indicated  by  their  ver>'  exaggeration,  how  far,  eventu- 
ally, the  transaction  was  from  being  an  ordinary  succcssi;in. 
These  rules  were  opposed  to  the  old  maxim :  "  le  mort  saisit  le 
vif  "  (the  de-ad  puts  the  living  in  possession).  Since,  by  Wrtne  of 
this  fiction,  the  deceased  himself  was  supposetl  to  have  transmitter! 
his  rights  to  his  heir,  there  should  have  been  no  question  of  sei- 
gniorial investiture  nor  of  relief.  With  some  difficulty  this  was 
concwled  for  one  class  of  heirs,  namely,  direct  descendants;' 
tliey  were  exempted  from  the  payment  of  relief,*  but  they  were 
nut  relieved  from  the  obligation  of  taking  tlie  oath  of  fealty  and 
homage.  As  t<i  collat4.>rul  heirs  *  it  wa.s  neces.sary  for  them  to  be 
invested,  so  lung  aa  investiture  was  a  custom;  in  the  1700s 
a  third  or  a  fourtli  of  tlie  amount  of  the  retief  was  remitted  to  them. 
§  2(i'i.  FluraUtr  of  Hein.  I.  Indinslbility  of  the  Tief.  Pri- 
mogeniture.^—  Two  reasons  led  to  the  establiäliment  of  the  prin- 


.566  and  followinf;:  Polhi^.  "Fiefs."  2,  1;  LueAatre.  "Man.."  205.  The 
rights  of  juMi(^c  urer»  oxroptod  as  not  formiag  port  of  tho  fief. 

'  Beaumanotr,  27,  2;  Hrncinn,  2,  36;  "Gr.  Ch&rtf-r."  2;  "JosUw."  12. 
6;  "Gr.  C.  An  Fraimf."  2.  19  autl  30;  Loytd.  563;  ßopueou,  »ee  "Re- 
lief"; TeiUtl.  "Lavfttos."  II,  137.  1-13.  144;  Tonndns.  171,  eU>.  ■'£»- 
porle"  ("iiportula''>  at  Bordiiaux.  Rafuran,  »v«  "Pln.it"  in  Dmuphiny; 
'Mi-lu(i";  LyouaiHi'.  Forez:  "Marciuge,"  etc.  Awonliu«  to  Gui/ot, 
"Inst,  f.,"  86,  tho  »Titian  law  did  not  rocognizo  the  rrtiet  ilTOOs).  Con- 
oemin^theKngliith  "horiol,"  Iiono'-i,  luul  arniM  [lui>  the  Nfi^tiioriLt  ihi-dcialh 
of  tho  viumU,  c/.  PoUock  ami  Moillaml,  I,  203.  FulluWinif  i.>vrtain  ou«- 
toniB.  "Ic  flcf  rclftvo  dm  deux  mninK."  that  in  to  say,  the  rtlieT  van  paid 
>t  thv  dLiath  uf  lbs  soiKnior  am  ut  thi>  dvath  uf  th«  vassiil ;  hut  it  ua.''  i-x- 
ctipUonai.  "Or.  C.  Norm.,"  32,  9;  Tonneine,  171  und  followinx;  De9~ 
mares.  193;  "Jostico."  12,  15,  6;  "Coul.  not.,"  42.  55.  5fi:  Braclon.  2, 
36,  5;  "Paris."  63;  r^y^ct.  5SS  and  following ;  FUurg,  "Insl.  du  dr. 
It.,"  1.265;  ifaffiuau.soo"  Fiefs  q.  wgouv.  lelualaC.  du  Vexin  franvaii*'" 

»"Joatioe,"  12.  6.  I;  Bmumanoir.  14,  8;  "Gr.  C.  do  Fmnop."  2.  21. 
27.  30;  "Cout.  not.,"  134;  D<mtnart».  199.  2R.''>,  287;  "Pftria"  (ISIOJ, 
22  and  (ISäO)  278;  Lovrri.  552.  states  that  ever>-  heir,  as  well  as  every 
villoiin,  was  »oizcd  of  flpfs. 

'  Loysfi.  500  «nd  5«:*.     "dr.  V.  i\v  Pr.,"  l.o. 

*CoDceminK  the  siK-eoüsiou  of  collaterals,  "L.  Feud.."  1.  1.  2  and  fol- 
loirinx,  Etmdn.  p.  202. 

*  Ut,  Primiif[>-nituro  could  «xinl  atHTonliriK  to  th«  oonxtitution  of  the 
family.  Hobrt-ws.  Uon.,  xxvii,  2Q,  30;  49.  3;  Hindus.  Jtfume.  "Ancient 
Law,  p.  440;  Grew*».  Hraurhrl.  "Hist,  du  dr.  privf^  nth*in.."  Ill,  451; 
Romt^,  Cuii,  "IiMt.  d.  Rom,"  1,  32.  It  iniplit«!!  then  rplifnoun  and  pnliti- 
eal  priviloKf»  rather  than  a  riclil  to  <'x<»lujiiv4'  owncraliip.     This  right  of 

Srimngrrtiiturc  did  not  oxist  or  no  lonitr  oxistod  ic/.  Tnntu»,  "Germ.," 
2)  duriiiK    Hip   Barbariuu  vpoch.     2d,  Tlie  feuclal   right   of  prtmogeoi- 
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ciple  of  the  indivisibility  of  the  fivf  and  that  uf  primogeniture. 
which  was  a  natural  cous«<juencv  uf  the  former  (but  nut  a  Deceääar>' 


tura  woti  (>8tablisbed  io  Lhp  interest  or  the  Mienior.  to  whom  feudal 
nvrvirwi  wnulil  )m>  tnon'  t<iin<].v  n-iiilvrod,  nti«l  Jn  tn«  ^loierml  inlMHwt,  tlif 
fii-f  twiutr  a  littk*  St4iU>.  a  pulitieal  oeutur.  the  divinoo  of  which  would 
have  boen  pn-judioinl  Io  lul.  3(1.  During'  the  monBirhicAl  oporh.  tho 
wignior'H  iiiU^m^l  ilisapiNiarifd,  Iml  thi>  inlcnwl  of  Lh>-  family  !«till  cxiMled  ; 
au  eooaoRito  aud  morel  oonlcr  had  bci'n  with  difHnuUy  eKlAnlishi-d  l>y  tho 
ofTort  of  wvrnl  i^ni>rationB,  and  th<^  right  of  i)rimni:«inili)ra  wa«  th«  means 
of  p»rpftuAtiri)(  it;  tl  wtw  juMtif1<:<d  for  thi.t  family  a»  it  was  juflliHvd  for 
the  SiuUt,  by  th<'  iirinciplc  <if  mi>nar<^hi<-iU  »iK?<:trs!tJ0D.  Although  family 
properly  waa  not  tiaaily  alienatf-d.  it  nitainfd  iUt  end:  aiiM*  tho  ohstafles 
to  to«  dutpontioa  of  this  prtifHirty  li.td  diiiapiH-ared  or  iMtcome  iii^fficaninuit, 
it  waa  neeessar?  to  Rir<>ueUK-ii  itK>  right  of  priutoeenitur«!  by  moaas  of 
trust  substitutionB,  thn  custom  of  which  exiendcd  to  the  I500i).  The 
noblfl  ap|>oint«>d  hia  «tidfitt  son  a«  heir,  and  mibatilul«^  for  him  th«t  eldo^it 
of  thp  Isitcr'a  sons,  and  so  »ontitiuine  in  »ufh  a  way  that  ther^-  waji  tran»- 
mission  from  ma]«t  tn  male  hj-  order  of  primopeniluro.  The  enlailod  prop- 
erty Ixtcame  unlraiisforalile  in  th«  handii  of  the  eldest  of  tlic  family. 
\iv  th«  side  of  advantages  that  art>  too  often  forgotten  in  our  time,  and 
which  are  of  a  moral  a^  well  t%R  mnterial  rliara<'ler  ( aaiiftlanee  for  a^fed 
relalive«,  for  siek  or  poor  meniUem  of  the  family,  a  fund  for  reli«f,  in- 
suraa««,  hospital  treatmtint.  maintenanoo  of  traditions  of  honor,  etc.). 
this  gyHtoni  iiflerf  ineonvenienre«  whifth  brought  unpuputarity  on  it  at 
the  «nd  of  the  Old  It^gime:  property  withdrawn  from  commerce,  with- 
drawn from  business;  creditors  d^rauded  by  a  debtor  who  seemed  to 
poiGM'tu^  great  fortune,  but  who  waa  only  a  iruol««,  Hinra  Iw  had  to  trans- 
mit it  intact  to  his  oldest  »on;  ever?  generation  marked  by  tiham(>ful 
iu»olvenoy ;  tinwortby  eldest  sons,  mssiputiue  the*  nivenuos  of  family 
propwrty.  etc.  Thit  RngliKh  iiorrortivp,  the  librrly  uf  jnakinj;  a  will,  p*!r- 
mitting  ttw  putting  aitide  of  unworthv  (ton^.  wns  not  aenepted  by  our 
anirient  law.  The  n-ill  of  the  father  ni  the  family  was  defied,  as  it  was 
thought  that  naluro  would  be  mistaken  le.s.1  often  than  he.  Under  this 
form,  the  institution,  not  gi\~iag  the  result»  that  were  exijeoted  of  it,  wa» 
condemned.  In  our  time,  the  abacnce  of  the  former  family  head  is  filled 
by  the  State,  by  religious  or  other  associations,  or  by  an  artifi<?ia1  family 
tfiat  is  chosen.  In  English  law,  the  right  of  primogeniture  was  not  a 
privilege  of  the  nobility  as  in  France.  Under  Edward  I,  the  act  "de 
douis  pondiüonalibus"  introduced  pcmuuient  substitutions.  The  "ea- 
tale  lail"  or  "feodum  t»11iatum"  (mutiluted  lief)  was  a  hef  of  sub»titu* 
tioQ.  Boutm]/.  "Dövelup.  de  la  ('uui?I.  augl.,"  ISST,  p.  93:  "Tbe  actual 
r^mo  of  'latifundia'  and  of  entailed  ostalvs.  did  not  biwia  to  flourish 
until  after  tht-  ItenUtratioii."  in  üermany  (Siobbt,  V,  108)  th»  right  of 
priuiufi^niturv  did  not  a«)uire  tbv  imj}ortau<.'u  that  it  had  ia  Franco.  Tbo 
collet'tivu  invcjititure  appc«ur«d  inifl^cient  to  safeguard  tho  intereata  of  the 
aeigiiior;  youngi>r  brothers  and  sister«  were  not  sa^^rifioed,  in  general. 
"QoMeo  Dull."  25, 1.  "Sehwabeusp.,"  p.  ö7.  Beginiung  from  tfae  1300b. 
family  law«  (■■Hau«o»ctzo")  apphod  to  the  "Slamm^t*r"  {anmtttral 
estat«^)  of  nnrii-<ily  dynasties,  the  absolute  primriple  «if  indivisibilitjr  and 
of  iudefeoAioilily.  Sinco  the  l.'iOO  a.  in  the  same  spirit  of  eon.-<«rvation  of 
Mtgniorial  fortunes,  substitutions  wer«  pnM>tio«>d  ("  Familien ßdeicom- 
mia"),  rX  ,S(üA*r,  V.  3ft8.  J321.  The  properties  «utailwl  passed:  1st, 
to  the  oldeat  ("tt^miorat")  or  yaunge8t  ("juoiorat")  of  ttw  family:  2d. 
to  the  old(»t  {■'majorat")  or  to  th«  youogost  ("minornt")  of  the  nearest 
relatives  of  the  dtNul ;  3d.  to  llw  oldest  (*'primoK*niturf")  or  to  the  last 
bum  ("ultimog^nituro")  of  th«  descendant:«  uf  the  luttvr.  and  so  on.  in 
the  aamn  ord*r,  primogeniture  or  "majorat"  were  tho  preferred  r^me. 
For  example :  1  die.  leaving  »it  uuel«.  a  brother,  and  a  grandaon.  In  the 
aystem  of  thf  "si-niorat."  the  uuclu  sucivit'KU ;  in  the  "majonil."  the 
brother;  in  primogeniture,  tho  grandson. 
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resull).'  They  wertr:  1st,  During  the  pcHiNl  when  benefices 
were  gmtitt'^l  for  life,  the  seignior  who  reetitenil  ItiUi  i>usäesäiun 
uf  his  pni|)erty  at  the  deatJi  of  the  vassal  did  not  diNide  it  up 
among  tlio  heirs  of  the  <leceased  vassal ;  each  one  of  tlie  parcels 
would  have  heen  unable  to  render  the  services  that  he  cxptct-wl 
from  them,  and  particularly  the  mihtar^'  seniee;  Ins  interests, 
therefore,  re<iuired  tliat  he  grant  it  to  one  of  tliem  alone.'  A 
foriiori.,  it  was  the  same  in  regard  to  public  offices,  2d .  The  seigniories 
constituted  political  centers  a  division  of  which  would  have  been 
attcmied  by  the  same  in<^nveniences  as  the  dismemberment  of 
a  State.'  Keudal  primogeniture  was  regulated  by  law  only  frtim 
the  end  of  the  1 100  s  (Anglo-.\i>mian  Customs,  Asazes  of  Count 
Geoffrey,  118.5). but  it  existed  before  that  time  by  usage  and  custom 
(act-s  and  wills)  ;*  in  the  KKH)  s  it  came  to  prevail,  following  a 
struggle  with  the  traditianat  rule  of  equal  division ;    it  did  not, 

'  "L.  Feud.,"  1,  8  ((livid«(l  cqualU-  amuog  mas,  in  spite  or  testamen- 
tary dbpoedlions  u>  tho  contmry).  Gt>n«Atii.  xxv ;  Douteronomy.  xxi.  17. 
Allg)»-Normiuilexl4:L.of Hcrio'I.in/'(»M>''d.].34U:  (HannU.T.'A:  "Trim 
Aiw,  Cout.  Norm.,"  8.  2;  '«r.  C.  Norm.,"  23,  5;  24.  34.  'Awisf"  of 
Count  0«)(Troy.  1185;  Planiol.  N'.R.H..  iSS7.  145;  J.  tTIbeiin.  102; 
Louttl.  638,  t)i t :  TtramttOH,  "Do  niro  primig.."  3  ed..  1581  ;  Lwhnire. 
"MftQ.,"  ttll  (Inbl.):  tj*.  ffojruenu,  OluHx.,*»«"  Aiwwt«"  (Chart«ror802), 
Ainrnt;  Cauwea.  'Or.  Enwvcl.."  Vacftier.  Theai».  1SS9;  G.  d'Eapinay, 
K.RH..  1S9G.  3«5  (Pottou);  Sehutv.  "Rppht  d.  Er(ite<*hurt,"  18.11. 
Primugpniturc,  in  ttio  >Udi,  ws«  KuuunU  fur  llm  huyv  Gfts  buly  at  the  end 
of  the  UUÜS.  "L.  Feud.."  1,  1.  1  (ociual  diviaJonj :  D.  VaisteU.  V,  316. 
323,  1U32;  VJII,  iSy,  462.  In  tht»  Pyrn'iie«*  region.  nriin»);enitiire 
prevailed  to  respect  uf  all  i>rupurly.  whultiur  Dublins  ur  vUloius.  fur  the 
l>caeßt  of  daughters  tbc  name  as  sons,  of  ooUatcralu  as  of  defendants, 
willi  indeft-axibility  of  family  property.  "Fore  Av  B<«m,"  paoaiin.  Ba- 
rtffca.  I  and  fuIluwiDK;  Cordirr,  "libdr.,'*  vol».  H  uad  15  ("Di'Torig.  dela 
foniillc  ob«!  loB  BasqueH").  and  vol.  5  ("  I^  dr.  dc  familk'  aux  Pyrtnftoa  ")  ; 
(iuijat,  "Inst,  food.,"  234:  the  oountrie»  of  »TJtten  Inw  were  not  familiar 
with  thi>  hicht  of  primoKunitur« ;  if  ibe  eldo«l  hod  tbe  Qef,  it  was  by  ac- 
commodation or  flirdinaJioo  of  th«  father.     Dofjnou.  17. 

»  Thp  property  of  noble«  (fiefs,  noble  allocluim»)  was  divided  "nobly  " 
(primogeniture),  while  equal  diviiioo  wa«  tbu  ruli-  for  villeins  ("cunsivee") 
or  propertioii  not  Doblo.  uith  tbo  exooplion  of  ciTtain  eustoma  ('Normandy, 
23r.j.  ItrauinanoiT,  14,  5;  47,  ß;  "Jofllioe,"  12,  (>,  and  21 ;  P.  de  font., 
34.  2;  "Or.  U.  de  PVancy."  p.  283.  2«);  lloutütier.  p.  40;  lov9«l.  013. 
The  rieht  of  primoppiiiture  belonged  t«  the  erandmn  or  to  the  ijrand- 
danght^r  &."*  roprca»iiUttive  of  the  eJd^'St  son,  pr»deoeaaed.  _  The  ddest 
»on  fould  reitouiiw  hiü  birthrieht  or  even  the  entire  suooession  after  the 
death  of  hiH  fathiT. 

»Con-tt.  of  FntloHc  I,  1158.  Lonnvl,  B3S.  By  the  Salic  Law,  Iring- 
doniB,  durhies,  <;ountieB,  marquiwles,  and  baronies  were  not  dismem- 
bered, 63M.  But  the  king  had  lo  provide  an  appanage  for  bin  brothers  and 
younger  mal»  i;bildn-n  and  hu8l>anda  for  bbi  «iaten  and  daughlera :  and 
to  dukes,  counts,  and  banxi.-«,  nwompcnie  In  other  lands.  Germany : 
tiolden  Bull  of  I3.'>6,  indi^i^ibility  of  the  potiaemion.i  of  elftntors  based 
OD  the  iadi\'iail)iUly  of  the  elMMoral  voice.  SrhiUte,  trans.  Foamier,  p. 
235. 

'  OnUrie  VüaJ.  "Hirt,  eocleo."  (ed.  Sac.  hist.  Fr.).  II.  2«.  48.  76.  86. 
129. 
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however,  apply  to  daugbter»  or  to  collateral  heirs.'  Ft  was  the 
interest  of  the  seignior  and  the  seigniory  that  caused  Oie  principle 
of  primogeniture  to  prevail ;  there  was  no  thought  of  giving  an 
advantage  to  one  of  the  brothers  over  the  others ;  indeed  when- 
ever a  vassal  had  several  fiefs  and  several  children  each  of  them 
received  one  of  the  fiefs.  The  idea  of  creating  for  him  a  superior 
piosition  in  the  interest  of  the  family  which  he  was  charged  with  pcr- 
petnating  appcareii,  on  the  contrary,  in  the  English  law  which  gave 
to  the  eldest  son  the  right  to  all  the  fiefs  whatever  their  number.^ 
11.  DiTision  of  11«fi.  —  The  eldest  son  keeping  the  fief  roust 
provide  hi.s  brothers  with  appanages  and  his  sisters  with  marriage 
dowries.  A  simple  allowance  for  maintenantr  at  first,  tlie  a|>- 
panagc  later  consisted  of  a  portion  of  the  fief  in  which  the  brothers 
hod  a  life  interest,*  and  finally  a  here<!itar\'  interest ;  hut  the 
eldest  son  always  had  a  larg«*r  share  than  his  brothers.  The 
Customs  ordinarily  gave  him  :  (a)  the  chief  manor  house  or  prin- 
cipal chateau  with  an  acre  and  a  half  of  adjoining  land  ;  (b)  two 
thirds  or  a  half  of  the  remaining  land  according  as  there  were  one 
or  several  children  ;  in  the  former  case  the  diviwon  was  by  thirds; 
in  the  latter  case,  by  fourths.  The  eldest  son  hod  a  thin!  or  a 
fourth  as  a  preference  legac\-  (besides  the  principal  manor  house), 
then  a  tliird  or  a  fourth  as  hLs  hereditarj*  portion,  and  his  share  of 
the  debts  was  only  in  proportion  to  the  latter*  Besides,  he  had 
precedence  over  the  younger  sons  and  took  tlie  family  name,  the 
family  titles,  archives,  portraits,  emblem,  and  full  arms  (without 
rebatcmeiit).''  The  Cii.st^jms  did  not  ordinarily  recognize  the  right 
of  primogeniture  among  daughters  or  among  collateral  heirs.* 

■  Btaumanoir.  14.  4  (th«  eldost  of  the  dAuehters  bad  the  prinripol 
manor).  "Or.  C.  Fr.."  2,  27.  "EtuW.  <k'  Saint  Louii.."  1.  12.  "Tuu- 
raJDu."  273.  "Jo«tico,"  32.  0.  34  fno  hiribriRhl  amonu  giris».  Cf.  Mrn- 
nial,  K.R.H..  1892.  421;  /.  d'IbfUn.  150.  182;  \av<irT(..  72.  81  (mhxn- 
f(<u<liLtioa ) :  aliout  1170.  LouiMi,  632;  LagTftr.  "Iliiil..  du  dr.  duns  \e* 
Pyrf'tiic»."  1S2. 

■  In  case  there  vom  sovorml  flcfs  to  divido,  the  cidoat  choM>  the  beet  fief. 
"Or.  Cout.  Norm.,"  26;  RotUilUtr.  76;  Navam.  68,  71;  /.  O'/Min, 
148.  Old  rul« :  a  tnaa  could  puvM^it  unly  one  flef.  CoDlnuy  Asnz«  about 
1180.     M«i/nial.  X.R.H..  1802,  p.  413. 

»"Aaaise  du  eotnt«-  fl^^ffroi."^  «mI.  I'lnniol.  "T.A.C.  Bretaijne."  209; 
"Maine."  242;  '  Anjou."  238.  "Cotwt.  Cbfttalel,"  05;  BotUiUier,  I, 
79;   Loi/Kt.fiX>.     r/.  below  "Apanaee";   fto)/««!«,  «oe  "Piof  boursal." 

•  /'.  <f«  Font.,  34.  2.  '■JoKlico."  12,  (I,  10;  Beaumanoir.  14,  .')  und  fol- 
towina;  "Artois."  2Ö.  1;  Boutillirr.  I.  7«.  SO;  "(ir.  C.  Fr.."  2,  2.5.  p. 
283 ;  Uyitel.  614  and  foUownne.  fi30  and  following.  "Olim,"  I.  527.  The 
"lar"  or  principal  boom,  Hayonnr,  12,  8. 

•  Loyaet,  615;  Raotuntv,  see  "Cri."  The  right  of  justice  atloohed  to 
the  fief  continued  to  belong  to  the  eJdmt.  but  the  other  childr«n  «hnrpd  the 
«molumonts. 

•  "Justiee."  12.  6.  14,  15;  Beavmawnr.  14,  S;  f;uv  Coquitie.  "Inat.." 
pp.112.114.    Cf.U»äel,e2ß;  632  (Ord.of  th«comt.of  Troj-M.  1212),633. 

274 


Chap.  VI] 


THE   FBUDAL   PERIOD;    LANDS 


[1266 


§  204.  B;  what  Title  did  the  Eldest  Son  and  the  Younger 
Sons  have  a  Portion  of  the  Fief?  —  (A.)  By  parage,  that  is,  willi- 
oiit  hnmagc  or  scrviw.  As  against  the  seignior  there  was  no 
partition.  The  eUle,-;t  sun  (tlie  ehief  "  parager  ")  alone  rendered 
homagti  and  i>erfornitYl  the  feudal  duties.  .\nu>tig  brothers 
("aparagcurs"}  there  wa.s  a  division  a.s  in  aiieient  law,  and  in  this 
sense,  «jiiality;  they  were  peers  (from  whit^h  "parage")  since 
each  received  a  portion  of  the  fief,  although  thi&  portion  wa.s  less 
for  the  younger  soils.' 

(B.)  By  Subinfeudation.  —  The  portion  of  the  younger  son  was 
a  subtief  in  relation  to  the  seignior,  and  he  heeame  the  immediate 
vassal  of  hia  eldest  brother.  The  unity  of  the  feudal  bond  was 
thus  safegiinrded.- 

(C.)  By  an  Ordinance  of  Philip  Aufiutue  (1209  or  12iO),  by  which 
the  diWsibiiity  of  the  fief  was  made  complete;  each  brother  was 
«jfihidered  as  holding  his  iwrt  from  the  seignior  himself;  the 
fide-st  brother  was  not  at  all  the  seignior  of  his  younger  brothers, 
for  they  all  rendered  homage  to  the  dominant  seignior.* 

§  26Ö.  Women,  being  incapable  (if  performiTig  military  ser\'ice. 
were,  in  acwinlance  with  the  rigor  of  the  law,  excluded  from  in- 
heriting fiefs/  Men  were  preferred  to  tlieui.  Unlike  the  rule  of 
primogeniture,  the  privilege  of  mnsculiiiily  dated  from  the  Bar- 
barian period,  where  the  arguments  were  already  demolished. 
In  feudal  practice  it  di.sappeared  gradually,  at  first  through 
pn)vision3  inserted  in  the  contracts  of  infeudation  admitting 
daughters  to  the  right  of  succession.  It  finally  came  to  be  governed 
by  the  following  rules:  (a)  the  sons  exclude*!  the  daughters; 
(b)  in  their  tuni  the  daughters  excluded  the  t-ollateral  heirs;  (c) 
aiDong  collaterals  of  equal  degree  males  succeeded  tu  the  exclusion 
of  females  except  in  the  case  of  fiefs  held  by  women.'    A  female 

'"Or.C,Nonn.."2S,W»ndfollowinK.  BfnH>nnrutir.*7:  Fh.df ffavorre. 
75:  J.  cf/Mtfi.  1Ö0.  "Eiahl.  Saint  Louis."  I.  10  and  fgllgwing,  24.  46 
and  frflowing:  70  and  following.  13U.  "Jostieo."  12(1  "CoiibU  CfiMelot," 
(W;  ßotU..  r.  89;  "Hr.  C.  de  Pr.."  2.  27,  29;  Ragufuu.  Oloaa.,  see  "Par- 
age," "Fitjf  boureal."  "Miruuor."  Lou«el,  Oil  and  following,  622.  628. 
Aaur.  8..  '■Pftrin.."  tiö  and  51.  1.  9;*.     Itn,.wt.  3.  13. 

*  Btaum.,  14.  5:  Han'iraii.  svt>  "Farvs'^lu'iix" ;  J-  il'Ihrlin,  LW;  f'h.  de 
Nov.,  71:  LiirmufL'»  il'Outrf--M<-r.  Ifi  imiildlu  of  iho  IlOOs).  "Or.  C. 
Norm.."  27.  7;  28.  I  ibeKinninif  froin  tin*  s<?v»>nth  degree  "quod  pur  pam- 
Ifium  t>L>ut.'ltatiir  pi-r  bomaKium  tenebitiir'"). 

*  Ortl.  I,  29 :  Ixambrrl.  I,  20S.  Made  solely  for  tlio  Idnfi's  domaiQ.  il 
aoon  came  to  hoapplHMi  outüidoorit.  but  did  not  li«cf>me  general,  howovor, 
to  thy  point  of  ciuminj!  thw  olIitT  yvateins  to  disappear-     Im^imI,  622. 

<"L.  Ftrud.."  I,  1.3;  l.Spr.:  i:.ov«fV.6.'J7.  "T.A.O.  of  BreUignu."  233. 

•"L.  Foud,.""  I.  8.  24:  2.  11.  17.30.50.  "Sent,  de  bihvoh«.  muliorum 
IB  bonJi»  fwd."  Alb..  I.  1299:  Ph.  dv  .V«r..  60,  175:  J.  dVfcfitn.  I»7. 
VA».  Romanit-."  e.  44;    "Jüstiet«."  12.  6,  7;  :'T.A.O.  Bretagiw."  232; 
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vaasal  pt'rfnmieH  her  feudal  services  thmugh  a  representative. 
and  her  natural  representative  being  her  hnsbantl.  she  couUi  nut. 
un<)er  pcnoity  of  losing  her  fief,  marry  without  the  consent  of  the 
sciynior.  The  husband  took  the  oath  of  feaity  and  homage  for 
her  a.s  if  he  were  the  vassal  and  it  is  obvious  that  the  seignior 
was  aot  bound  to  accept  an  enemy.  Sometimes  indeed,  as  in 
Palestine,  the  seiftnior  offered  his  female  vassal  three  barons  from 
among  whom  she  was  obliffed  to  choose  her  husband ;  the  attain- 
ment of  the  sbrtieth  year  of  age  afforded  a  legitimate  excuse  for 
failure  to  marry  just  as  it  relieved  one  from  the  duty  of  militnr\' 
service." 

§  '.ftiO.  Minon.  —  If  the  vassal  left  a  minor  child  '  the  .seignior 
had  the  guunliatiship  uf  the  fief,  that  is,'  he  admiiiistered  it, 
appropriated  the  iiieiune  from  it  (except  what  was  nt^-essary  for 
the  support  uf  the  child)  and  restoreti  only  the  principal  at  the 
majnnty  of  the  child.  Tills  seigniorial  guardiaiublp  had  two 
defects :  it  was  prejudicial  to  tlie  minor ;  .sniiictiriu-s,  indeed,  it 
was  a  !K)urce  of  e.X|>ense  to  the  seignior  It  then-fore  disappeared 
and  in  its  place  was  sulwtituted  the  leaie  ("  bail  ")  *  by  which  the 
seignior  gave  tlie  fit*f  to  the  heir  pre:(innptive  of  the  minor,  who  was 
designateil  as  the  "  baillistre  "  and  who  was  retjuired  to  pay  the 
purdiase  fee  as  tliuugli  the  8ucce<iM0ii  were  alreaily  üpen  to  him: 
this  was  well  enough  justified  since  the  "  baillistre  "  was  a  quasi 
pniprietor  who  received  the  fruits  and  |*aid  tlie  debts  of  the  fief. 
With  such  a  guanliau  the  life  of  the  minor  wouhl  be  In  danger; 
he  was  pn)teele<l  by  giving  to  tlie  "  Imillistre  "  only  the  pmiwrty. 

Beauvianoir,  vol.  I,  p.  40R  and  rollowing:  II.  160:  Lovtei.  634  and  fol- 
lowinp:  liirdMHx,  2».  233;  />.  I'niMrK  5,  3IÖ.  323.  1)02.  1072.  "El. 
deBaint  Iy>ui»."  1, 12;  ihrtmnn,  "DufeutUa."  15;  G.  Rolbagii,  "Cerlaiiien 
ma.HPuIo-f(i>minoiim."  I(i02. 

M.'fnfici//.  7.  y.  "Itsg.  maj.."  2.  4«,  .1;  "Gr.  Chmrte."  S;  Hraclon, 
to.  37,  .SO  (tlui  si>ii;niur  cJiU>oili>d  to  son»  what  at  flriit  waa  apjtlitid  only  to 
womf^n).  lilaekalaM.  vül.  2,  p.  324;  Pollock  and  MaUlarul,  I.  2f)0. 
••roin.t.  Sir.,*'  3.  21;  Ph.  de  ffamrn.  T2.  79.  86;  J.  ^Jhttin,  171,  17.1. 
187,  217.  227.  "Et.  do  Saint  Loui»,"  1,  51,  63.  67.  "Or.  C.  Xorm.."  33 : 
Btauitmus-Urauprf."\u('.  Cout.  d'Anjou,"  p.  25;  ViaU4^,  "Kl.  do  Saint 
Ixiuis,"  o,  357  ;  R'murati.  ikw  "MMrioi^."  In  nuie  of  ]Rtv«>nil  nwrrisgc«, 
the  samo  foes  wore  paid  to  Muih  ouo  m»  m  ease  of  a  now  aequisiliun. 

■  P«ndal  majorilv:  bov«,  21  ycuvnt:  ffirU,  15.  Damare»,  24tt;  "Or. 
C.d«rr.."2,2f»:   "Pari^"32."L  Pfud,"  2.  55.  2. 

*  PoUoek  and  .\taillan^.i.2m;  '■«.Ch.."3:  "Or.  C.  Norm.."  2(1, 33: 
"El.  d«  Saint  LouiH,*'  1.73,  137:  II.  18;  lieaumanoir,  e.  15.  I6>  17;  "Or. 
C.  Pr."  2.  41 ;    Du  Congr.  mw  "Cu«tO<iia." 

'1200«.  '•Jtwtiw."  12.  6;  Btaumanoir,  e.  15,  21:  J.  tPfhclin.  171. 
227:  Ord.  1246.  I.  58;  Dttmorta.  281 ;  BouUHUr.  1.  93;  Loyttt,  176  and 
rollouini;,  l^t,  .^81  and  rollnwint;.  Minont  and  tutont  did  not  takv  tbp 
oatii  uf  Hdc'lity  but  the  "liAillialro«"  did.  Rnguenu,  isnn*  "D^^rt."  For^ 
mcrly  tlw  Iaam  wa«  l«rminat«d  for  women  only  with  theur  marriae«. 
"Or.  C.  Norm.."  31.  14. 
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the  carp  nf  his  pt-rson  being  intrustwl  to  another  rehitive ;  «cciird- 
ing  h)  the  nU)  maxim:  "  ne  doit  mie  gartler  Tugtie],  qui  (h)it  tni 
avoir  la  pel  "  (do  not  trust  the  lamb  to  the  person  wlio  is  entitled 
to  the  skin). 

§  267.  AUsn&tton  "  Inter  viTM."  —  Aeeording  t»  primitive  law  ' 
the  vassal  could  not  alienate  his  lief  either  by  sale  or  girt  because 
this  would  have  been  to  substitute  unotlier  in  the  iK.'rformarice 
of  his  feudal  obligations,  for  example,  in  military  service.  Tlius 
the  seignior  who  had  chosen  his  vassal,  his  soldier  {or  at  least  his 
family,  when  the  fief  was  herwutflry),  would  have  bt*n  deceived 
in  his  expectations  if  he  allowed  tlio  vassal  to  substitute  some  one 
else  iu  his  place.''  At  least,  unless  he  had  previously  given  his  con- 
sent, which  would  have  been  equivalent  to  a  new  grant  for  the  bene- 
fit of  him  whi)  ha<l  receivi-d  it.  The  vassal  who  alii^nated  lus  fief 
without  the  permission  of  tlic  seignior  thereby  forfeited  it  ("  fiefs 
de  danger."  in  Burguinly).  Nevertheless,  the  patrimonial  irlea 
triumphed  and  the  subswpient  development  of  the  law  allowed  the 
vassal  the  free  disposal  of  the  fief,'  hut  at  the  same  time  safe- 
guarded the  rights  of  the  seignior,  1st,  by  feudal  redemption; 
2<1,  by  profits  or  fees  charged  fur  the  right  of  alienation ;  and  3d, 
by  a  prohibition  upon  the  curtailment  of  the  fief.*    On  his  part, 

'However,  ibu  "L.  Foud."  pormitted  alieoation  without  the  consent 
of  the  seignior:  the  purchaser  did  homoe«  to  the  Roienior  and  he  could 
not  rrfuftp  I«  iwct'pt  it.      Cf.  Tourlouion,  "J.  d«  K^^vtfrny."  p.  4.1. 

»"L.  Fi-ud.."  252  ("Const,  of  Lothaiie."  III.  113«)  and  53  ("G.  of 
Fr«dorie,"  I.  1154  at  Ronfaelia) ;  "Or.  C.  Xorm.."  27.  9:  "A.C.  Bour- 
BORiii',"  GiriittH.  II,  27ij;  Rngwiu,  f««  "YSei*  de  danKPr."  Loyxti,  R52, 
Mo.  Uoocvruiiuc  tbo  «ubioieudatiQn  authorized  in  tbiü  syBt«iQ  u  it 
dÜFered  from  Rale,  exchaase.  donation,  long  Imm,  and  mortffaee,  ef.  Out 
PaTJ*.  "Conn.."  214. 

*  "Statut  «r  Milan."  "L.  Foud.."  1.  13;  2,  »,  and  49;  2.  2ft.  25.  J. 
d^IMin,  1^2  and  followini:.  Commtin  law  of  Frannn  in  ih«  12009.  In 
England.  thi>  atatut«*  "Quia  omptrirc«),"  13!K),  authoriz«!  total  or  jULrtial 
alieualioa  of  the  fief.  I'oUock  and  Maillond,  I.  318,  310  (th««orie9  of 
Coke  and  RtackKlom^  on  primitives  law  and  hbtoria  evolution  in  matters 
N^Ialin«  to  th.!  alii-natinn  of  ficf^ j.  N.K.I{..  18Ü7,  828.  Tho  "ohligatio" 
or  "impignoralio"  was  nubieot  to  the  saiiip  itiIp«  as  alienation.  "Lex 
Feud..  1.  .5.  2 :  2.  .V)  pr.  PnV.  NuremberK.  121;).  §  4 ;  Oierhf, "  Dii  dt>bitt9 
feudfiJ,"  ISßH.  In  principle  the  ßef  wa.i  not  rv^pooflhle  for  the  debt«  of 
tbe  vassal,  nnee  the  ßef  was  the  property  of  Ibe  seigoior;  at  most,  the 
ereditor  Itad  nnly  the  rieht  In  take  the  revenues  of  the  ßef  in  invment  of 
bia  debt«.  "  I.^  Feud.,"  2,  45.  But  in  a  measure' oa  the  nef  btvame 
atieoabte,  its  veizure  was  aalhorized.  For  the  rest.  It  was  utxwifiary  also 
to  make  the  fief  pay  th«  debta  rontra/rtfd  in  its  excluxive  interert  ("ex 
vermione  in  rvm..  et«.).  lA>\/t,i.  ('».10  and  foUowiog;  J.  d'IMin.  IHÖ; 
Boyaillirr,  I.  71.  Tbe  EneliKh  law  on  this  point  ohowe  a  remarkable 
evolution;  in  prinrHple  the  fief  w&ft  not  reaponsible  for  tbe  debt«  of  its 
(«oaotK  iHriUnn,  64  b;  cj.  CtanvUl.  7,  S;  BracUm,  01  ftj;  Uhr.  "Dr. 
AngL.  •  p.  l-M. 

*Edirt  of  Conrad  the  Salic.  10ft7;  Mötinitr,  &p.  of.,  p.  140.  and  Lu- 
thaiT'.  "Mao.,"  p.  217;  FrouMH,  "Chroa.."  I,  141.  Gui  Pape.  "Dec. 
Gntiaa."  500. 
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however,  the  seignior  in  tlie  end  might  alienate  the  ßef  without  his 
vassal's  consent. 

$  26S.  r«udal  B«d«roptlon.  or  Batentlon.  —  The  vassal  who  sold 
his  fief  was  required  to  remit  it  into  the  hands  of  the  seignior,  who 
might  retain  it  for  the  price  which  the  purchaser  paid  for  it.'  By 
tlie  1500  a  tlie  formalities  of  disseizin  by  the  seller  and  of  sciziu 
by  the  purcliuser  had  fallen  into  desuetude ;  the  seignior  exercisetl 
his  right  of  redemption  no  longer  by  means  of  retention,  hut 
through  action,  and  for  this  purpose  he  was  allowed  a  year  and 
a  day  from  the  time  when  the  alienation  was  known  to  him. 

§  269.  The  Mutation  Fa«.  —  If  the  price  of  sale  was  low  the 
seignior  took  the  fief  himself,  if  it  was  high  the  interest  of  the  sei- 
gnior required  him  to  acrord  the  investiture  to  the  purchaser;' 
what  happened,  in  fact,  was  that  his  consent  was  acquired  by  the 
payment  of  an  alienation  fee,  or  "  right  of  mutation  "  pro[)ortional 
to  the  price,  ordinarily  a  fifth  (the  "quint"),  and  to  this  was 
added  in  the  course  of  time  a  fifth  of  this  fifth  (tlie  "  requlnt ").' 
In  the  l7UOs  it  was  the  custom,  says  Potluur,  for  üie  seignior  to 
remit  all  or  a  part  of  this  payment. 

§  270.  Dtsmflmbflrment  of  tho  Flsf  Prohibltod.  —  The  division 
of  a  fief  was  forbidden.*  that  is.  a  vas.sal  ajuld  nnt  make  several  fiefs 
out  of  one  without  the  consent  of  the  seignior,  1)ecausc  this  would 
have  Iwen  a  liolation  of  the  contract  which  bound  the  vassal  to 
the  seignior  and  would  have  also  diverted  the  fief  from  its  original 
purpose.'  But  subinfeudation,  or  releasing  of  a  part  of  the  fief, 
was  generally  permitted  because  these  acts  did  not  alter  the  re- 
lations between  the  seignior  and  his  vassal.' 

'Cod.Juul..  "doi.omph.."4.66:  "L.  Pcud.."  2.26.  14:  ft.  3.  "Cout. 
de  ia  ChAiwlaUfW  107a;  Btaumanair,  M.  3(1;  "ar.  O.  Fr.,"  2,23;  />^ 
mom,  204;  Bardeavx.  128;  CoqmlU.  "liifit.."  p.  Sfi;  "Paris."  20,  and 
Dumoulin  on  thitt  .\n. :   I'ot/iier.  "FieS»,"  no'«.  GlU  and  following. 

»C.  J.,  4,  Ofl.  3;  Heaumanotr.  27,  7  (a  ftfth  of  ih«  pHw  for  the  fi^f.  a 
twolflh  for  Ih«  rti&Dor).     "TouloiMe,"  135  ("pax."  a  twelfth).     "Mont- 

SßUier."  II;  "Bordeaux,"  128;  Desmares,  199  and  followine.  "Or.  C. 
»  FnuiM.,"  2,  25.  30;  *'Jo«tiec,"  12,  13;  /-öjkW.  572;  -^PorU."  33. 
ä&DoCion:  feudal  seizure.  "Parie,"  24:  "Orleans,"  44.  Cf.  PoOiier, 
"Fiets,"  }  410.  Donation:  "rwllof"  wae  paid  a«  if  it  were  a  suMwission. 
üv»tl.  571,  N.R.H.,  189!,  180.  The  "refiof"  and  t,h..  "fiftlt"  wen»  not 
cumulative. 

*Fieur^.  -Inat.aiidr.  fr."  1.254.  ••■Const.  Pi*.."  1161.  o.  4. 

*  r/.  dtvittion  of  ih*  ftof  in  cim«  of  Kucmvwion.  "Or.  Cliart*r,"  32; 
Bentimoniiir,  14.  25.  47;  "Or.  C.  of  Prance."  2.  27.  20;  "Paris,"  13 
and  followinir.  :15.  "JoatJc»."  p.  238;  J.  iTlb^rlin,  ISO:  "Or.  O.  Norm.." 
27.  U  (right  ti>  traiixfiT  th<-  IhirtI).  Pothifr.  780.  Pniid&l  »cizur»  of  Ihtt 
disnirinberod  part.  "Olini."  I.  «H.  year  1200;  "Coast.  Ofaftlelet."  20. 
2:i  (.Wrtrtw.  "Intro."  p.  17).  Cf.  G^tifot.  "ln.il.  f<?od.."  201.  "Add." 
Ord..  1275;   Itaquenu.  itt-e  "IJ^pi^d«'  M,"  "Poy  Dfimiiwion." 

*  Bruntter.  "D.  Kocbl^«.,"  II.  251;  Beaumatunr,  47,  7;  45.  25  and 
following;  14.25(1);  Bout..  I.  SO.  S2;  G.  Durand,  op.  eit.,  no.  ^i  Lo^atU 

278 


Chap.  VI| 


THE  FETTDAX   PERIOD;    lANDS 


15  271 


§  271.  AUenaUon  of  the  Fief  to  a  VUleln  ("  roturier  ")  was  nut 
pennittrtl,  ln-niusr  ^uvh  u  piircliaser  was  nut  qualified  to  render 
noble  services.'  A  ßof  sold  to  a  villein  ("  roturier")  reverted  to 
the  suzerain  whose  rights  were  decreased  by  the  alienation,  and 
from  him  to  the  su(>erior  suzerain  for  the  same  reason.  Iiisteail 
of  disposstwaiiig  the  villein,  the  seignior,  in  most  instances,  was  con- 
tent with  (hrniandiiiff  an  indemnity  from  liirn.  The  ordinance 
of  1275,  which  c-stahlished  the  law  on  this  point,  and  whioJi  was 
renewed  at  difTcreiit  times,  permitted  non-nobles  to  retain  tlieir 
fiefs,  even  when  divided,  by  a  tenure  "ml  servitium  minus  com- 
petens,"  upon  [Mi^inent  of  a  certain  surn  to  the  kiii^f  (two  years' 
income)  j  however,  if  there  were  three  seigniors  intermediate 
between  them  and  the  prince,  they  owed  the  khip  nothing'  IwcMnse 
they  hoxl  already  given  eunuch  to  the  other  seigniors.^  Fnim 
the  end  of  the  l-HKIs  the  king  exacted  the  pajTnent  of  the  fee 
known  as  **  franes-flefs  "  of  all  villeins  who  acqnired  fiefs;  in 
the  end  the  intermediate  seigniors  no  longer  demandt^  anW-hing.* 
The  "  franc-fief  "  thus  entered  into  the  class  of  regalian  rights. 


641.  In  EriÄland.  thn  sUtute  "Quia  «mptorea,"  1290  {SlubbH,  "Sei. 
Cb.,"  p.  478),  prohibited  aubinfeudation  aad  pe^Ilittc^d  partial  alienation 
by  malciiu!  iho  piin?K&.sc<r3  dirwt  vimitiüä  of  thn  auzpn'in. — In  Frano«, 
tb«ory  of  the  " J«?u  de  M."  —  (A) ,  without  aban<lonment  of  fualty  (without 
profits) :  the  va^aal  alieaatod  a.  part  of  ihn  Üft.  two  thirdn  at  moitL,  hut 
retained  the  entire  "foi."  that  in  tn  say.  held  it  as  if  there  had  hi^n  no 
aUenation.  "V'asaalli  invito  domino  po^tiunt  dividere  fuadutn  et  aon 
fendum."  (R),  "avec  d6min»ion  de  foi."  There  was  onEy  one  flnf,  but 
there  were  tvro  vassals  aaaoriat^l  and  ln^ld  toKctber  far  all  service.  Tha 
profits  belonged  to  the  Beignior.  Thflsp  subtleties  had  the  effwjt  of  ruin- 
ing the  old  principle.  Beau.,  14,  2!*;  LoyteU  641;  Bradeau,  "<?.  de 
Paris,"  oonc^minÄ  the  Art.  51,  W;  Flfury.  "Inat,  au  dr.  fr.."  I,  2öi>; 
N.R.II.,  lyöl,  151.  t'oncernine  the  "d^piö"  of  fief  (Anjou,  Maine,  etc.) 
<J.  Raeueau,  h.  v..  Quyoi,  "  inst,  f.."  19.'>.  Con'^trning  the  sale  by  auetioa, 
tfic  dm»ion  of  the  fief,  cf.  Guyrtl,  op.  rit..  and  p.  'J.  In  thriso  Diatt^M, 
the  ruKtomn  were  very  varied  and  the  feudints  very  obscure;  the  right  of 
tbo  vassal  was  disBataneled  with  diRiculty,  at  least  iu  theory. 

•"L.  Feud.,"  2.  4  ("etiam  servna  invostiri  potorit"):  Beaumanoir, 
c.  48;  P.  de  Font..  3.  4;  J.  d'fMin.  o.  187;  Mamür.  "Aiwiwjt."  p.  110; 
"Olim."  II.  73Ö;  "Ass.  dns  Bourffe«ia."  c.  21;  "A.  C.  Buurites."  28; 
Bouiitlier,2.  1;  BruMeX.  p.  128;  Knvurn«. boo  "Fief  abrfigA."  "nwtraint"; 
"frane";  cf.  eonpeming  the  "beneflcium  urbanuiii,"  which  did  not  ab- 
lijrutu  uu»  to  mililarv  »emce.  Sekrödcr.  p.  40.1. 

'  Lan^ü.  "Philippe  k-  llardi."  p.  2üÜ;  O.  Vai^sftr.  "Pr.,"  120.  241. 
The  onlmanoe  of  12-5.  I.  IVXi  [cf.  ■'Olim."  II.  213).  did  not  oblig»  villein« 
lo  p«y  the  Idng  when  fiefs  name  to  them  by  aupcosnion.  by  miirnaÄO.  or  if 
they  had  owned  them  for  twenty  years.  Isamhert,  "TMe."  see  "I-Vano 
Qof,"  Treatiesof  Bacquet.  etc.  efc«TOn.lV,316;  Ä»iwrin,224;  Vioittt, 
255. 

•  The  king,  aajrs  Ferrihre,  "Diet.  h.  to.,"  had  publi-ibed  from  time  to 
time  (e.ff.,  every  forty  years)  an  ordinance  of  trie  fraae»*fier8  and  new 
ot'-quimtions.  and  ereäted  rflnimiasari«H  who  deicrrainod  the  amount  ot 
money  that  the  villeins  had  to  pav  for  the  fiefs  whieh  thoy  held.  C/.  "De- 
cree of  C."  of  Jan.  21,  1738;  Boutarie.  "Dr.  »eign.,"  p.  4ö7. 
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§  272.  AUanfttloii  in  Mortmain.'  t'spocmlly  to  chiirchos  and 
religious  onlers.  was  -ütill  inurr  pn-jmlifial  to  thf*  intrivsts  of  the 
seigniors,  for  not  only  we«*  the  church  ami  rolipous  onlprs  in- 
capable of  perfomiing  militarj'  service  but  they  never  died,  never 
alienated  their  possessions,  and  never  »>mmitte«l  felonii-s.  hence, 
there  was  never  escheflt  nor  otJier  profits  from  the  fief.  Thc-sc 
dangerous  acquirers  of  fiefs  were  obliged  to  pay  to  the  king  un 
amortirjition  fer  (one  thirrl  of  the  value  of  the  fief,  one  fiftli  of  that 
paid  by  villeins)  and  to  the  immefliate  seignior  an  indemnity  fee 
(same  amount).' 

§  273.  Hupturo  of  th»  Bond  between  the  Seignior  and  tb* 
Taual  end  the  Sanction  of  Feudal  ObU^ations.  —  The  feudal  bond 
was  in  theory  ven*  strong,  but  In  practice  it  wn»  weak.  It  was- 
broken  in  a  regular  manner  by  mutual  agreement  or  by  the  abandon- 
ment of  the  fief ; '  hut  most  frcijuently  it  was  broken  by  violation 
of  faith  either  by  the  seignior  or  by  the  vassal,  especially  by  tlie 
latter,  w)io  aspired  tfl  independence,  so  it  was  not  judicial  powers 
but  war  which  definitely  regulated  their  respective  situations. 

Whenever  the  seignior  faileil  to  [)erfDrm  his  obligations  (for 
example,  by  a  denial  of  justice  or  by  an  act  of  felony),  the  vassal 
liad  a  right  tu  disavow  him  ;  henc-cforth  he  held  hi»  fief  no  longer 
of  his  immediate  seignior  but  from  the  suwrain.*  Sometimes  the 
vassal  incurred  penalties,  of  which  the  principal  one,  the  loss  of 
the  fief,  became  more  and  more  rare. 

§  274.   Vorfeitur«,'  that  is  to  say,  revocation,  or  loss  of  the 


'These  were  our  anifiri&l  Juridiml  persons;  e.a.  churchoe.  n*li|fiouB 
«ommunitiea.  hn>th(>rlii)odi<,  hoKpii-DS,  towns,  paxidi««.  untvpnijtjwi,  »U^. 
DumotUin,  on  Art,  .il,  "('.  dv  Pari«." 

«Add  "L.  Foud.,"  2.  109.  Kneland.  "Stat,  dc  viHs  rvlieiai<is."  1279: 
StiAh»,  4,37;  Mortmiun  A«it  of  ITM;  Lthr,  "Or.  »n^ajs,  15(»;  "(Ir, 
C.  >>.,"  2,  21 ;  Dcamart».  202;  K.R.H.,  »«01.  n.  14Ä;  "Stvl.  Pari.,"  7. 
47:  Ord.  1372;  BoutUtitr.  1.  84;  ioy«/.  77,  83:  J-  d'lbftin.  234.  240: 
Jarry,  "Amorlii«,."  172.1;  lingurau,  fierrti-rr.  Art4»r  Ihn  Edict  of  May, 
17W,  n'litciuux  voiuuiuuitk<«  iiu  luii^vr  paid  llie  tax  oa  uow  uciiuisitioiu. 
borsuHC  th<>y  had  to  doclaro  tlioir  rvel  cstat«  ««q^uitntions  wittiiu  tht*  yoar. 
Boularir,  "I>r.  wi|{n,,"  p.  4K0,  xtinw-N  thai  «rtcn  \l  wiw  not  only  nt**«Mir>- 
to  pay  til«  "indemnity,"  bill  lo  inak^.-  pn'xtnliou  of  a  "Uvinic  and  d^'iuv 
man."     Cf.  Ord.  1372.  V,  ^.Sll;  Gins.^on.  IV.  343. 

'  hriwi,  \,  STjO.  "Aix'h.  hiBl.  de  la  Oirundu."  7,  230.  Spain:  "bo- 
helrias,"  inberitanooK  of  whidi  tlin  owner  could  I'haae«  the  migiUor. 
"ßipif  Part.,"  4.  25.  3;  Ciirrleiuis.  "liist.  dt>  ta  prop.  t<'Tr..*"  I87S  («oiv 
pretaiioQ  in  th«  14O0k). 

•  "L.  Keud.."  2.  47;  Lotiiid,  842;  Desmarf».  309;  "Or.  C.  do  Fr.." 
2,Z^:    houtiUwr.  1.35>. 

*  Dir.,  :v.i.  4,  14.  Porfi-itiirp  oT  th«>  fieT.  The  twisnior  reannwced  il  to 
his  table.  Teutrt.  "Lttvi'tl*"«."  no.  3778:  Itngucati,  **>«  "Conunise"; 
CTonr.,  7.  12.  17:  ».  I  :  'T.r.  Ch.."  30;  PoUoek  ana  MaiUaml.  I.  So; 
"L.  Keud."  2,  £1  and  followiw;  31,  52  «ad  folio»  iiiit;  J.  <l'tbthn.  190. 
:*Et.  .Sainl  Louis."  1.  .'".2  and  followicu;.  S6 ;   Beaum.,  c.  4fi;  "Or.  C.  Pt„" 
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I  fief.'  nrigiually  for  failure  tu  rvnder  hojiiarie  and  refusal  to  perform 

'feudal  Service^,-  later  on  account  of:  [a)  felony  (every  atrocious 

offense  or  an  attack  ou  the  life  or  honor  of  the  seiKiiior,  revolt,  or 

failure  to  execute  the  seriteiiL-eji  of  hi.s  court') ;  (b)  disavowal  (b\ 

which  tlie  va^^I  knüwin^^ly  aud  of  set  purpose  repudiated  liokliiig 

his  fief  of  the  seignior).*    Forfeiture,  which  rarely  took  place 

without  contests,  heuce  occurred  only  as  a  result  of  a  sentence  by 

the  feudal  court.' 

§  275.    Feudal  SeizuTtt.  —  By  virtue  of  his  private  authority  ^ 

the  seiKiiior  t«uk  posseäsluii  of  the  fief  in  order  to  appropriate  it» 

revenues.'  eitlier  because  of  the  refusal  of  the  vassal  tu  render 

feudal  services'  or  because  of  non-pajinent  of  feudal  dues.    ITie 

arizure  amounted  tu  a  temporär)'  confiscation  which  could  be 

transformed  into  forfeiture  if  the  vassal  persisted  in  hi»  refusal. 

for  example,  for  the  period  of  a  year  and  a  day.'    About  the  löOOs 

the  institution  was  transformed,  a  sergeant  now  seiKeil  the  fief 

ui>on  the  orrler  of  a  iudKc'"  and  this  ttwk  place  in  two  cases :  (a)  for 

default  of  the  man,"  as  where  homage  had  not  been  renderwl 

within    the    prescril>cd    iK-riml    {forty  days,  for    example),   the 

seignior  deriving  the  benefit;    (6)  for  default  of  enumeration,  in 

which  case  tlic  benefits  went  to  the  vassal." 

2,21.  The  Iriflcfeii-iilil«  rißhuif  tlip  seignior,  "L.  Peud.,"2, 44;  pn-nnript- 
fljle.  according  lo  th«  tfcrtnan  priwrtice.  Cf.  "h.  K&ild.,"'  1,  .'S ;  2,  39. 
N.R.H..  imi.  149:   I>f»mara>,  lOS. 

'  Tho  cotiliscntion  of  t,he  flöf  took  dI&ca  for  public  offeOBe«. 

■  Or  in  case  uf  tbe  coutractioa  of  tri©  fief. 

»"L.  Feud.."  2.  1,  22:  "(Jr.  Cout.."  2.  25;  Uyitd.  VA2;  RaqMcan. 
Prfon  =  "malus  homo."'    BrfMitrr.  UM.,  H,  .WS  ("L.  Sal.."  "feltroctifl"). 

•  DMm«i-M.  134,  :«I2;  •■Paris."  43;  Loy/ifl.  048;  VioUtt.  "Et.  de  Sainl 
Louie,"  IV.  281  aud  following,  322;  Ragwou.\i.v.;Guyi>i,  "Insl.."  1K7 
(judgmt^nt). 

*"0r.  Charter,"  39:  " dinsissiatur  nisi  per  judicium  parium."  In 
primitive  feudalitim.  the  ReignJor  retook  Che  tief  duublluss  withoul  judi{- 
mcnt.     Prescription  of  3C1  yottre. 

•  Toulouse,  "t.  de  feudi«."     Duründ,  op.  cit..  no.  34. 

^  Lofftel,  ÖÄ3:  "un  aeigneur  do  paille  miinj{«  uu  vaasai  tl'aeter"  (a 
straw  sei^ior  eau  a  stop]  vaftsal). 

•Bo«liÜi«r.  I,  «3:   ü-wy-c?.  57.^,595:   "L.  Feud.."  2.  24. 

•*'0r.  C.  d.  Xorm.."  2.'*.  4.     'Et.  de  Saint  Louis,"  I,  T2. 

»•  Neverthßl«s.i.  .laya  Dtt.m»ulin,  "Feud.,"  1,  4,  Ö7,  "ad  manum  Pntroni 
ftfldnm,  ponitur." 

"  Default  of  hnmaffc  entailed  forffpiture  at  first,  pvbii  for  aiinplr  ni^Ii- 
gencse;  then  it  was  nvjuireil  llml.  (hen-  Iw  fraud  which  wOfl  cnuivalcnt 
to  disavowal.  "L.  Kcud.."  2.  .VI.  24.  r,2;  I,  22.  J.  d'RxHu.  191; 
"Joslicp."  22,  17.  3.  Ist.  the  seiirninr  miKht  .■sr-izp  the  fief  as  soon  a»  it 
WB*  %-ttiL'Ant  hut  could  not  claim  Ihf  iirodui'«  of  it  until  aflcr  forty  days. 
"Styi.  Pari.."  2S.  14.  "Gr.  C.  Vr.r  2,  2T>.  N.H.II..  1S91.  177.  Lt^oq. 
102 ;  Loiftei,  ,57.">,  602.  2d,  the  seixure  waa  potwible  onlv  uftur  forlj'  day«. 
and  tho  produce  did  eioI  iM^Ioiiff  to  the  Hciimior  until  the  day  of  NC)7.ure. 
/)r«ni.,  345;  Btaumtinoir,  14,  17;  "Paris.  1,7.  Therule;  " wuflnuift- 
vaut  foi."  set  luidi-  the  seizure.  I>e*marf»,  ftl.  fl.3:  "Gr.  C,  Fr.."  2.  2.1, 
27:  "Paria."  41,  42;  ÜCh..  1876.  ft],  '»  " Pari»."  44. 
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§  276.  B7  a  Hue  (GO  sous,  for  example)  for  less  senuus  faults 
or  in  cases  where  the  seignior  Imving  the  right  of  seizure  or  escheat 
was  content  witli  an  indemnit.v.  Tlie  fine  was  a  means  uf  re- 
deeming the  eonfiseatetl  or  distrained  ßef.  In  later  law  fur- 
fciture,  which  had  become  rare,  was  regarded  as  a  form  of  revoca- 
tion of  a  gift  for  ingratitude  {disavowal  and  grave  injury) ;  feudal 
seizure  was  hardly  anything  ini>re  tlian  ati  act  of  sequestration, 
and  it  did  not  ^ve  the  seignior  a  right  to  the  hcnetits  of  the  ßef. 

§  277.  Conduslon.  Abolition  of  Hefi.  —  (A)  Feudal  services 
of  a  political  chanicter  (sneh  as  aids,  military  and  court  serWee) 
no  longer  had  any  reason  for  existence  at  the  period  of  the  mon- 
archy since  the  local  sovereignties  upon  which  they  were  de- 
pendent had  been  ej:tinguishcd  by  the  royal  power ;  and  so  they  fell 
into  desuetude.'  The  duty  of  fidelity  remained  but  was  regnrtled 
rather  as  a  simple  obligation  of  recognition  due  a  lienefactor. 
The  fief  wos  regarded  as  hardly  an>-thing  more  than  a  form  of 
ownenhip,  the  seignior  concerned  himself  only  with  the  payments 
due  him  for  the  use  of  it  (relief,  fifths,  etc.).  It  was  this  pro- 
prietary and  fiscal  aspect  alone  which  appeared  in  the  fief  now 
reduced  to  the  state  of  a  private  institution.  (B)  The  Revolution 
expropriated  the  eminent  domain  or  feudal  rights  of  the  seigniors 
and  gave  to  the  vassal  the  full  ownership  of  the  fief  now  transformed 
into  an  alod ;  but  chiefly  it  was  the  copyholder,  that  is,  the 
villein  and  not  the  noble  vassal,  who  profited  from  the  change, 
because  the  vassal  himself  did  not  cultivate  his  land.s,  hut  rented 
them.  In  consequence  of  the  lan-s  of  the  He\'olution  his  rights 
therefore  disappeared.' 

■  Autr.  8.  17H9,  deomi  of.  Murch  !iV-28.  1790. 

<  In  KnKUml. astatine  of  ir)00(l2Ch.  I[,e.24)Bl>olii!hoii  knisht  eervioe 
and  the  Teiidal  ducA  wliieh  werf  lite  eciRH4f)iienne  of  it,  seiita^,  fee«  of 
flntt  wJKin,  ninrna^,  nt<^.  Thii.«  military  rcmlnlism  diNiL[ii>0Ared.  ft/<u> 
SON.  "Innt.  di*  I'Aiyrl..*'  5.  '27«.  FiefK  did  not  disappc^nr  until  IS12  in 
SiHly,  aad  l>ilL  in  Spain.  Xapnlpnn  ercaled  twelv«  of  iheni  in  Venice 
and  six  in  Ihe  Janfplom  of  NapW.  In  (ierniany.  rf.  Act  of  June.  12.  18116, 
mediatiring.  that  is  to  uy.  siippresüins  a  i^<nt  nninlicr  of  ttcitcniorie«; 
simple  f1»fs,  without  sovoivigii  rtsht«,  nav«  diMLppearfd  tillJe  Ity  littl<> 
dunnfT  this  oontury.  llolUfndorff.  "  Renhtalcxi«xin.  '  at«  "  HitlcrgÜler"; 
Z^t^fVe,  U.D.M. .June  16,  1867:  Gar9oniwi,p.372.  ^iah^wU,  p. -£31. 
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Topic  2.    The  Copvhold  {"Censive")! 

§  278.  In  0«j«rftl.  -  The  copyhold  ("  villcnaRO,"  "  roture," 
"  fief  vilain  *') '  was  a  piece  of  land  grant«!  by  the  scijfniur  to  a 
villein  ("  roturler  ")  in  consideration  nf  the  jMi^iinent  hy  him  of 
rent  ami  the  performance  of  nnn-nohle  scmcos,  the  scignior  re- 
serving the  right  <if  eminent  domain,  leaving  the  tenant  only  a 
possessor^-'  right — that  is,  the  right  of  use  antl  enjojtnent.  It  was 
called  a  "  censive  "  (copyhold)  bceausc  of  the  "  eens  '*  or  pecuni- 
ary charge  which  the  grantee  or  copyholder  ("  ccnsitaire  ")  was 
ublige^j  to  pay  the  grantor  or  seignior.  In  principle  it  was 
nothing  but  the  Roman  "  emphyt^ose,"  and  the  Frankiah  "  precn- 
rium"  or  benefice  for  which  pent  was  paid,  mingled,  and  feudalized. 
It  was  dependent  upon  a  seigniorial  manor  just  as  the  tenures  of 
the  Frankish  "  coloni  "  were  dependent  upon  the  "terra  in- 
dominicata  "  ;  or  these  were  even  sometimes  tenures  of  "  eoloni  " 
which  had  become  copyhohls  *  at  the  same  time  tliat  the  "  coloni  " 
were  elevated  from  the  servile  class  to  that  of  free  laborers.  In 
many  respects  the  copyhold,  villein  land,  resemblcfi  the  fief,  or 
noble  land,  in  being  only  a  repHca,  tlie  dilTcrencc  relating  mainly 
to  its  economic  purpose  ;  it  served  to  improve  the  land,  to  "  put  it 
out  to  pasture,"  whereas  the  fief  had  rather  a  political  object. 
The  seig:nior  who  infcudated  his  lands  thereby  acquired  soldiers; 
he  who  leased  them  for  rent  secured  cultivators,  and  from  them 
he  did  not  demand  fealt}'  and  homage,  but  paj-ments  in  money  or 
in  kind. 

The  copyhold  was  found  in  France  under  different  names;* 
it  was  the  normal  tj^pc  of  tenure  for  the  villein  class.    Tliey  were 

>  BiBUooHAPBY :  Buchf.  N.B.H,.  188-1.  74;  AVnVNy.  -R.  oril,." 
III.  417;  Loyatau,  "Oaraiitio  Av»  penUw."  IÄ09;  ■■DtoierpiaBement," 
1013;  Po/ftiVr.  "Tr.  do«c€in»*';  H.  <ir  Puiiji<rtf,  "llisa.  fitod.,"  1780  (ooas); 
Gartonttfl.  "Hi»t.  dc«  local.  porp6l.,"  1879  :  L^ft"'t,  "llirt.  de«  oontr.  a» 
loc.  pnrp.,"  187.^;  CMnon,  "I>en«imlir.  di>  la  propr,  toac,"  1881 ;  Viollel, 
."Hist,  du  dr.  privÄ,"  p.  Ii9r.,  729  {bilil.J ;   ftUton,  Thr-nis.  p.  200. 

*  Ueautnanoir,  14.  7;  TeWW.  "LftVett«a."  1,  no.  155«:  '•Et.  de  Swot 
Louis."  vol.  I.  pp.  406.498  (ed.  VwiUt);  "Olim,"  HI.  201.  no.  7.  Con- 
oeraioff  the  "hoslise,"  tf.  below. 

*  So.  in  Enelaad.  villein  t4<nure  was  PODvertcd  into  oopyhold  tenure. 
Cf.  Garsann^t.  p.  405.  MrrvUU,  30  fX.R.H.,  Ö1.  591) :  "Pfis  ff-udalcs  anu 
etn  p  h  y  teot  i  cari« . " 

•Ucrmao^:  the  pcasant'fi  botdinir»  C'Bauertüioofe")  erouped  arouad 
the  spignional  estate  ("  Prohnhof  '*)  upon  whkh  they  were  depradaDt  (ef. 
above  mftnori&l  EVHtem)  aod  to  wlii<-h  thoy  ow«d  aervic«»  and  rent« 
("Zinne."  " Frubnilea " >  vcttv  granted  Mimctimes  by  («mporao'  leaMs  or 
for  life,  sämetiin«  aa  mpyholdä.  or  tiy  h<Teditar>-  leaMB,  aometJmet  as  flefs. 
improperly  vailed,  Qpdo  mndilion  of  faith  and  homage,  bat  witbexMnptü» 
from  inilitary  Beirifie  fc/,  the  EosliHb  "socage").  Aleaoc:  Int.  "Erb- 
pacht," "ErDloihe,"  bereditaty  Mute  analogous  to  the  "cenaive";   2d, 
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Dol  all,  liuwever,  brought  under  it.  Asiile  from  temporary-  or  life 
lease»,  lliree  kinds  uf  grants  to  villeins  can  W  distinguished : ' 
I .  Perpetual  leuäes  which  conferred  only  the  right  of  enjoyment. 
tJie  leiMor  prescrv'lng  tlie  full  «ft'iiership ;  *  2.  Perpetual  leases  con- 
ferring the  ri^ht  of  u»e,  the  lessor  preser\'ing  his  lonlship  ; '  3.    Per- 


" Landsiedekn."  "colooal."  Iho  Ivww  had  oaly  a  tpaI  i-icht  and  not  » 
UBufnioluory  rieht.  In  ot-rtain  uut-s.  "jiu  jhUjc.  SL'liuufTt^'lnt.'lit"  trighL 
iir  thu  itpsdo).  toat  Is  to  say,  ri^lit  of  tho  Imtsoo  to  th^^  improvcmcnU  that 
hv  hail  miid«^.  Th«  Altatiaii  "colon«*'"  ("colunica")  «as  onlv  a  form 
of  till«  '"FrohiJiof"  and  "Baiiomhof."  Hanauer,  "Cunstittitiona  d« 
ftt[npa^(>!i  dti  r\l«ao<-."  l^^t^^^.  cL  tiar»onnrt,  p.  441 J ;  Slouff.  "  Hfig^mt' 
ooIonK<*r,"  N.R-H-,  1893,  40-  In  EuKland,  lln-  manor  was  thi'  (vrriturial 
unit  comprisinfc  wbal  tli«  Ovrruu»  law  oaUt>d  thu  "  Pnthohof,"  and  the 
■■Baupmhot'fc"  (ef.  1200a.  foUock  nnd  Mailland.  I,3:i7,5.S2:  MniU.tr>.l, 
■' Doinwday  Book."  p.  119).  The  t(.>nur(>s  wluoh  wun?  dependent  upon 
it  wi-nt  tl».'  fni!  "socagu"  (loiifcmMl  <}n  ihu  frwt  man  on  condition  of  paying  ■ 
rent  and  of  rcndiTitig  fealty  and  ttomoKc  thf"villrnago."  orson'ile  tenure, 
a  pni'arioiix  ik^kkckkioh  wilh  arl>i(rar>'  ehargi's  tmiKiw'd  on  the  peasaals, 
but  whieli  wa»  Iraut^oniiLHl  by  tli»  luh'rance  of  ttiv  ai'ignion  and  the 

Kjwornf  cusloni  into  a  >?opyhold  fli-nantrt  by  virtue  of  a  oopv  or  extraict 
om  thv  rMt«  of  (lit-  rnunuriiU  court)  of  wlunh  thy  uustom  oi  the  manor 
Icf.  CtcTm&a.  "Hofrri'ht")  {rtiaruult>«<d  henjdiiy  ihi?  «TL-alur  part  of  Iho 
lime  (end  of  ihi*  I-1(W  a).  lt«inl.  alir>nalion  f*-**.  and  thu  h^rfot  wcru  the 
prinuipal  rhanfox  of  the  rmiyhold.  Ijoojftwm  lease«  woro  aim  made  in 
Enffland ;  hut  Mooe  the  ISOOs  it  hoi»  beea  tbe  t«our«  at  will  wliieh  the 
(vmmon  law  ret^opiizex  —  liberty  for  Iho  master  and  farmiT  lo  break 
(heir  Iflane  at  will.  "While  th«  tenutttH  on  tho  rx)iiUni<nt  niH^ttirud,  if 
not  ownefship,  at  lea^l  at  an  iLssured  po^esitioD,  the  famier»  aequirod  in 
EoKlaad  only  th«  rieht  to  fn^-ly  quit  ih9  land."  Cf.  L.  ItehiU."  Ootid, 
dos  elaMOS  aene.  en  Norm.,"  p.  ^>1  lunulu^u»  pliunoinunon).  Coneominc 
dispoBMHmiotu  in  inai»  in  the  LiOOs.  the  change  that  the  agrarian  r^mo 
underwent,  and  the  »tat'e  of  IrxUnd,  rf.  (•arinunti,  p.  462,  Hotämy. 
"Dävolopp.  de  la  eotuttit.  en  Aimletem*.'  p.  227,  ',il4i  P.  Fournirr.  "La 
«rise  opuire  un  Irlondn."  18S7.  Tho  svat4.'m  of  the  three  F'a  (fair  rent, 
fljtily  of  Iftnure,  frpo  «ale)  in  which  tfie  riaiiiiit  of  Iri«h  «-««int»  w«r» 
4>pitönti2od.  wa»  rvaliiced  by  the  hereditarv  Itiiute«  ut  the  Old  lUsime. 

'The  law  of  July  17.  lifKi,  mainlainod  tho  first  form  of  erant,  »ui 
prfKH'd  th<<  second,  and  dedarxd  tlie  tbinl  redi^mable. 

*"Bail  &  looalaire  porp^liielle"  of  Laninit'doc  (Fonmaur,  "Dr.  do 
uuiot,"  177S,  no.  .13fi>;  "Bail  A  mf-tftirie  perp^^tuelle"  of  Marehe  and  of 
IJmouwn,  ".\lhor(p'nu!nt"  nf  Bu^y.  "Bail  Ji  i*onmlant  "  (I^twcr  Ijiiire). 
by  whtifh  thf  farmer  onifaeed  to  plant  vino«  E«iioral)y  and  t"  remit  to  the 
proprietor  a  part  of  (he  pmfliü.  It  wa.H  often  aiT'^'^  that  after  a  eertaiti 
time,  five  to  seven  years,  half  of  th«i  land  so  planted  should  return  to  the 
ItfMKor,  the  other  half  remainini;  indrtinitely  with  the  leiwee.  "Bail  IL 
domainp  oonjceaMe"  or  "hail  h  eonvenant"  in  l.<owt>r  Brittany  {formerly 
of  lonR  duration,  hut  for  a  short  term  sinee  the  drawing  ap  or  the  "cou- 
tumeü")  entailing  (a)  ownerahlp  of  tbe  soil  by  the  lessor  or  "foneier"; 
(h)  ownership  of  the  siirfaee,  oonHtriJctiona,  and  eertain  ireea,  hy  the  lemee 
or  "  domainer "';  (c>  power  of  dismissing  I  he  lessee  by  reimbursing  him 
for  Lbo  value  of  the  siiifoee.  Htrnru,  "  L'no  vie.ille  eottl.  bretonne,"  1S94; 
Cktnün.  "L'anrion  dniit  dann  In  Morhihan,"  1804;  GIomoh,  TV,  430. 
N.R.H.,  95,  270  ("mote."  "ouevaixe"). 

'  Si'igmohal  leoae  in  genertu :  "AlborRement"  in  Savoy  and  Dauohtny; 
"'Maniferme,'*  north  or  France  and  ßelgiam  (ßu  Cangt,  nee  "Slanu- 
Bmia");  "liiefferme,"  in  Xormandy  in  the  1200  s  (/.,.  DrtiKlf,  "Kt.  s.  la 
voud.  de  la  ctaase  agrie.,"  p.  4i>).  lionletafc,  Kivernaise.  Auvergoe 
(f;«(fCo^uii/^"Comm.(mrNiv.,"vol.6:  BoHeomont.-Th." M) (OuCangti, 
■ee  "Borda,"  yBordaria").     Concerning  "C'hamparl,"  which  i«  sonie- 
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pottifll  leasee  pnnfcrrinj;  thr  (till  ownership,'  the  lessor  retaining  a 
simple  reiil  right.'  The  land  ft>r  the  use  of  the  holder, — such  was 
the  cn<\  towards  which  the  way  led  (in  spite  of  deviations  like  that 
whieh  WHS  implied  in  the  first  categnrj*  of  the-sc  acts,  more  recent 
than  the  si^ennd).' 

§  279.  formation.  —  The  copyhold  was  the  result  of  a  con- 
tract; it  was  a  lease  of  Iqnd  for  n'nt.  which  differed  frnm  infeiida- 
tion  especiiUly  by  the  ahNciice  of  fealty  and  homiiKe.  Simple 
consent  was  not  sufficient ;  the  land  (or  the  real  estate,  the  only 
possible  object  of  contract)  had  to  be  leased,  that  is,  the  property 
had  to  be  transmitted  to  the  lessee  and  it  wos  the  custom  to  pre- 
pare a  record  of  the  transaction.  The  copyholder's  acknowledg- 
ment corresponded  to  the  old  feudal  avowals.*  The  capacity 
to  lease  was  limit«!  by  the  rule :  \o  lease  of  a  lease  ("  cens  sur 
cens  ").  The  lessee  «nild  not  therefore  sublet  his  land  "  ä  cens  " 
(but  he  could  lea.He  it  "  k  rente  "  without  reserving  the  right  of 


timeB BBJgniori&J,  i>oinetimes  private,  cf.  below.  The  "«niphylAise"  (lone 
leaee)  wasaJmoHi.  mcrgfil  with  thu  I^'o^h  "ä  <wni>"  tu  whivh  wer»  appUea 
iho  g^t-aler  part  of  tlii'  nih-s.  The  riebt  of  liirdsliip  whli>h  tho  lOMOr  re- 
son-od  was  not  seinniwriwl  in  cliartw-U-r.  bii  t  im-rt'ly  ii  privxlv  rigbt ;  but  there 
wan  a  theon-ticnl  (lifTitrtnici)  luiru.  Thu  "viiipliyt^'UäJs"  could  only  eman- 
ate from  thi<  puüütKsor  of  an  allodium  ;  oooKtitut'i-d  by  the  pcNi80«Mr  of  a 
flfil,  it  wan  a  ropy  hold  ImnauHc  t)ii>  lurdttlüp  was  EcigaioTial ;  (ronatitul^d  hy 
a  oopyholdf^r,  it  «raid  only  ho  a  cround  rent  loaeo  for  lie  did  not  have  the» 
right  to  reiwrvff  either  seiguiorial  lordship  or  priviite  lord«!iip.  Garsonntt, 
p.  414.  Thfi  Human  "ompliyTcusis"  wu»  tnuintmii«d  in  Italy,  undi>r  l)ie 
name  of  "Htto"  ("fictua  c<^nsus,"  r/.  Du  Oiiftjn-),  "livello"  ("libellus," 
wriH«n>.  "c(»nso"'  {(!»Titonnet.  p.  26-i,  2(i7).  la  Tui'-any,  in  th«*  I7UÜS, 
"iditlvma  livellare  leopoldino":  the  Iwipuldino  "I'liiphylfusis  "  waa  more 
asiiloontTt-dit  than  perpetual  location,  (iarnannet.p.  4t)t}:  •Sa/i-to/t. 423. 
It  >)*  also  probab]«>  thiit  the  "emphytt^usi»!"  did  not  p«awi  to  Im*  prai^tifwd 
iu  Portui^al  ("aforamentu")  and  in  HiHiin;  but  survilu  tcuunM  prodoto- 
inaLod  there  for  a  lone;  timp.  In  the  I3(X)  n.  they  resombled  the  eupyhold. 
De  Cardenan,  I,  2ö^,  '.i\\  and  following. 

*Oroimd  rout  least?;  porpotutU  tvuaiil.  wUo  iraBaforrod  o^Tierehip  iu 
Provence  (but  not  in  Lan^iodon). 

'How  identify  th<«  tranKri<r»itl(i  Kiiuif.'N  of  ownfirnhip?  Thin  wa«  a 
guostion  of  fael.  Ordinarily,  thu  LKT]H>tuaI  k'asu  earned  lb«  riifht  of 
U.W  and  enjoyment;  howovor.  the  leaso  "fc  complant"  {i.e.  of  a  vino- 
yard  whurp  th«^  produi*  wa»  »ban^xl  with  the  l«*«or),  althoufth  pf^rpolnal, 
did  not  always  liavu  this  (.'ITt.-<:t.  Ou  the  oth<.'r  h»nd,  the  ioase  for  life 
oarriwi  the  right  of  use,  How  can  w«  know  if  in  tho  Iraniiferable  leasett 
of  ownttnthip  thv  lc«sor  rwurvcd  Ih«  lordship  of  the  domain  or  a  aimpl» 
real  riiclit  ?  TliLi  qucütion,  liku  \\iv  roreii^>)RK  one,  waa  settled  by  local 
fUBtnm. 

•  f'f.  the  Ia.w  uf  the  market  in  i\\v-  3«,nt»im>  in  Pt<mrdy.  "mauvain  rtä" 
in  HaiiiauL.  I[i  th<<;w  n^iMiH  wber«  tho  8horl-l«rm  lease  prevailed,  as 
in  England,  th«  farraors  rcsisl^d  the-  process  of  erpnlsion.  put  in  the  index 
tlioM4  who  '■amc>  to  replace  them,  and  obliaed  th«  proprietors  by  m#na«e, 
fire,  or  murdiT,  la  Imlvh  them  indeflnitoTy  tn  possesaiou.  C/.  Ireland. 
LtJoTt.  "  Lft  droit  de  marchö,"  1S92 :   Glaifon.  IV.  436. 

*  "Paris."  73.  Eshibitioo  of  titles  by  the  copyholder  (and  not  by  the 
seignior). 
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t-niineiit  doniain) ;  he  aloue  ifas  qualified  to  lease  "  a  ceiu>  *'  who 
puääesM.>(l  a  noble  allcxiium  or  a  fief.' 

%  200.  EOectB.  —  The  seignior  reserved  the  riglit  of  eminent 
domain,  whidi  includeti  such  prinleges  a»  the  right  of  hunting  and 
certain  beneficial  rights.  Tlie  lessee  ("  ceiisitaire  ")  acquiretl  tJie 
right  to  us«  the  land  (the  "domaine  utile") ;  by  virtue  of  this  right 
he  ailtivate<J  it  as  he  pleased.'  kept  the  revenue»  and  had  a  certain 
right  of  dispo»)1.  He  was  obliged  to  make  certain  annual  pay- 
ments in  money  ("cens"  "oublies")'  or  in  kind  ("champart,"* 
"agrier,"  "  terrage ")  and  sometimes  to  perform  compulsory 
labor  in  the  construction  of  certain  works  on  the  jwrtion  of  the 
domain  retained  by  the  seignior.  These  pajments  were  invariable.* 
The  rent  charge  ("cens")*  did  not  corrcspontl  to  the  income  ffMn 
the  land  as  is  the  case  to-day  in  the  renting  of  a  farm ;  it  was  a  vcr>' 

^  Loytti,  532:  La  Thamwiaaikre.  "Com.  8.  Berry,"  p.  209.  "BuU. 
ScMi.  &r«h.  TduraJne,"  VI.  SI.t  {Act  of  1290).  Prom  th«  moment  wbeo 
tbe  vassal  could  subiafftudate,  it  a«ems  that  tbn  L-opyKotdcr  should  have 
had  tbe  power  lo  sublease  hin  land.  It  wasdoubtless for  political  reasons 
that  it  waa  denied ;  the  villein  "eeaaicaire"  wa«  not  authorized,  as  were 
the  noble  holdon  of  fiffs,  to  creAtd  for  hlmMlT  honorary  right«  and  to 
establish  a  seigniory  over  aootber  villwin.  He  wa«  only  allowed  to  cede 
the  copyhold  in  condduration  of  t)ii'  payment  of  rent,  whifb  wba  not 
contrary  to  the  object  of  the  copyhold  any  mor«  than  if  h(<  had  farmed  it 
out  ("Jost.,"  12,  15.  11)  when  he  found  it  impOMiblu  to  cultivate  it  hira- 
scilf.  The  rt>nL  v&n  nut  aeigtiiorinJ  in  charaoter  and  did  nut  imply  honorary 
Privileges,  nor  sur)»'riority  of  one  landed  propsrtj  over  another.  Th» 
operation  itself  was  lawful  only  with  the  consent  of  the  Bi^iirnior,  luicordinir 
to  Beaumaturir.  24,  20.  CJ.  transfer  of  äofs.  dtilrard.  "Cart.  Ac.  Hoint- 
Pire  de  Charlrea,"  p.  345  {1100«).  Bmumnnoir  rewr\ea  the  rieht»  of 
the  seignior,  and  Laur,  b..  "LuysL-l."  .Vtö.  ubsurved  that,  accunling  to  ibe 
"Or.  C.  do  FV.."  4.  5  <  ?|.  the  seignior'^  charged  were  duo  in  c&sc  of  aliena- 
tion. "Jo«tire."  12,  15.  0  and  10,  cooaidKrwl  the  "cens"  a»  imprescript- 
iblo.  C/.  V'tolfcl,  p.  (i84  (divergtiiii  view«).  lu  BniHnnd  a  copyholdur 
would  not  ha«*«  been  able  to  coiuttttut«  a  mbcopyhold,  but  nothing  pre- 
vented hi*  oionfarring  upon  a  third  party  is  the  cxereinu  of  liis  njjnt«. 
Uhr.,  p.  2;J1. 

*  He  could  ehan^  the  method  of  cultivation,  oven  impair  the  inhori- 
tanro  providt^d  thr  rftnt  couhl  be  oollvct«d  from  it.  Loyaei,  534.  C/. 
Pvthirr,  "Keate."  113. 

*  L.  DelüU,  ''Cond.  de»  dasnw  a^c.  en  Norm.."  p.  00,  57  C'r^eardfl," 
"rMjpectus,"  Aflditional  renl«,  chicken».  *VK*,  elc). 

*The  "tenuro  en  ehampart"  [Ovid  rent  paid  in  kind  to  the  seiinuoH 
diffsred  but  Utile  from  the  oopyhold.  (<i»  TW  "'eharopart"  wsaapart  of 
the  nrop.  and  so  varied,  while  the  "oen*"  and  a<x«nitaory  payments  which 
were  orten  added  to  it  wertt  fixed;  {&)  It  did  not  cumulate  arream  any 
more  than  the  tithe,  that  is  to  «ay,  the  w-ijrnior  could  demand  only  a  year's 
rent,  for  at  t}if  end  of  a  siiuM  Lime,  it  wa»  diflieiilt  to  make  a  valuation 
of  tbe  crop  (otherwise  in  oountrifs  of  writtvn  law) ;  <c)  II  was  ordinarily 
demaodahle.  hke  the  lithe,  perhap»  beejuiw  the  fteignior'»  excise  ofHoo 
mtutovemee  theharvmt ;  (ff)Tlie  tenant  did  not  have  the  ri)[hL  of  modify- 
ing the  cultivation.  Folhier.  "Tr.  dos  Champaru":  Mtrlin,  ''Quest.," 
see  "Terrage,"     •'Cart,  du  Saint  SÄpulcre,"  p.  230.  242. 

*  Fixed  rent  in  Ireland  for  the  (euiint  ritrht  of  ri»t«r. 

•"Ceoaus"  or  "redditus"  (rent),  iitaumnmrir.  24,  19;  MorUt, 
^'CoiuL  Chitdel,"  p.  72,  no,  2,  ;'Cout.  not.."  171.     "Chef  oea».".."sur- 
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small  sum  fsometiines  still  less,  for  example,  a  "  gowl  morning") 
at  Midiaeimas,  given  mainly  as  a  recognition  of  the  eminent  domain 
of  the  seignior,  for  the  essential  characteristic  of  the  "  ccns  "  was 
that  it  should  be  recognitory.'  In  this  capacity  it  was  indivisible 
(for  recognition  could  not  be  divided),  imprescriptible  (a  farmer 
could  not  acquire  by  prescription  against  his  master).  "  portable  " 
(by  virtue  of  the  seignior's  eminent  situation) ,  and  non-demandable 
by  tlie  latter.*  To  it  was  often  added  a  supplement  ("surcens," 
"  cens  costier  ")  which  corresponded  mure  to  the  income  from  the 
land.*  In  default  of  the  payment  of  the  rent  tlie  coi)yhü]der  at 
first  lost  the  Und  (by  forfeiture),'  later  the  lessee  conlenteti  him- 
self witli  impotüng  a  fine  ^  upon  lum  and  with  proceeding  against 
him  by  way  of  distraint.  Tlie  copyholder  had  one  resource  that 
tJie  vassal  did  not  have;  the  latter  was  personally  bound  by 
reason  of  his  promise  of  fealty ;  he  could  not  free  himself  from  his 
feudal  obligations  by  abandoning  his  fief;  the  copyholder  did 
not,  strictly  speaking,  own  anything ;  it  was  his  land  upon  which 
the  obligations  lay,  and  since  he  was  not  attached  to  it  like  a  serf 
be  could  relieve  himself  from  the  pa^^ment  of  rent  by  the  quitting 

o«iu."  "gros  cens,"  "menu  oeos":  ooncoraitie  this  confnaed  terminoloe^T. 
d".   OuKtrf,  r'Inst.  t.,"  p.   161;    Ltuhaire,  '■\Un..*'  337;   Prou.  "Lorns." 

■  ■^  '  Tbo«mal!  amount  of  the  "eens"  »t  least  for  later  copyholds  iadicated 
that  thn  M>iirniors  ronj^iflpnHl  it  only  as  a  mark  of  honor  and  sutKriority. 
but  for  thf  (TTfatiT  part  of  l.ho  ropyhold,  it  had  an  cntirily  dilTfirent  oatiä«. 
The  "cens"  rfpn-Hcnted  oriRinally  the  fruit»  of  inherilAOPe.  which  beinR 
nft^n  unnikival^d,  >-i«Idf-d  but  little  and  tho  amount  of  tho  "reaa"  was 
of  n«^«sily  small ;  with  lime,  ihe  value  of  th*  landa  increased  and  that 
of  moQe^  oiminished.  Those  seijioiors  who  had  a  stipulated  rent  in  sou« 
and  denierH  found  thümsitlvfü  niiut-d  hv  (he  wortdiiK  of  tiMinomi«  laws. 
The  copyholders  whoso  rents  wcro  fixed  henofitcd  oxr-Iu-iivdy  by  the  in- 
oreasein  the  value  of  the  lands:  on  the  other  hand,  wlicn  thervnC  waMutipu- 
lated  in  grain,  the  ^ignUn  shared  lUu  benefits.  Araou,  2.  4;  Flrury, 
"Inst.,"'  I.  26S;  f)'Afenel.  "La  Port.  priv(5o  fc  tr.  »pi  si^ck■s."  p.  IM : 
VioUfl.  p.  074  ;  Oononntt.  p.  40Ö  ;  t'lfrrario,  Lamprrckt,  v\a'..,  on  the  poütioal 
ecanomv  of  the  Middle  AKes. 

'  If  the  inherilanire  was  divided  among  several  personii,  the  heirs  of  each 
portion  were  held  rullei-lively  for  th«  payment  of  tho  «ntire  "oens." 
Pothier,  8 ;  Loyacl.  riSO  and  fulluwiUK. 

»  VioUel.\>.  tw;»:  Act  of  I2S1»  in  "It.  docum.  hist.."  8.  58;  Act  of  1202. 
La  Thattmas*iirf  nur  BfOMtfianoir,  p.  40.'>;  L.  DrlisU,  op.  cit.,  p.  fiO;  Gu^ 
rard.  "CsrX.  S.  P*re,"  IÖ3. 

*  litaumatxotr.  30,  39;  Lofftel,  r»5l.  Conecming  thn  lotij;  Inks« 
("emphyUSose")   cf.    Lov^mk.   "Offices,"    1.  13,  4;       U*t«  d«t   droi*/' 

*  Fine  of  five  sous.  "Paris,"  ST»  («xeept  for  the  city  and  «uburb«).  On 
quit  rent  seizure,  cf.  Bwhv,  N.It.H.,  1884.  P>ö.  It  differed  from  feudal 
iMÖzure  whieh  made  the  seignior  the  proprietor  and  proWsional  possessor 
of  the  fief:  it  was  an  obstacle  to  the  riffht  of  use  and  enjoyment  !ty  Ihe 
eopvholder,  Pothier,  no.  52.  OriginaUv,  it  ti>ok  the  plac«!  itt  privat« 
ftulhorily.  "OH&uw."  A.C..  IQH  and  fi.C,  103.  15Üt>8:  mort«aK©  to 
the  seJKawr-     "Paris."  74,  99. 
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or  abandonment  of  the  copyhold  to  the  lessor ; '  this  supposed  not 
only  actual  ahaiidonnicnt^  but  a  deelaration,  which  at  first  in  the 
1200  s  was  made  to  the  s<>igiiiar-les3or,  but  which,  in  the  150Ü3, 
took  place  in  court.' 

§  281.  Transmittion  of  ths  Copjhotd.  (A)  Mortu  Causa.  -The 
copyhnid  was  hereditary/  like  the  fief,  and  more  so,  because 
tlic  interest  of  the  seignior  did  not  here  require  a  special  order  of 
things,  like  primogeniture  for  example;  it  was  not  therefore  di- 
vided Bcconling  to  the  law  of  nobility  but  in  equal  parts.^  In  the 
beginning  the  seignior  resumed  possesMon  of  his  land  at  the  death 
of  the  copyholder,  and  was  bound  to  vest  it  in  the  heir,  the  latter 
being  allowed  to  enter  upon  it  only  after  this  formality  and  the 
payment  of  the  transmission  fees  (called  double  "cens"  by  reason 
of  the  ordinarj'  tax  or  relief,  "relevoison,"  purchase).'  From  the 
12005  the  act  of  investiture  was  dispensed  with,  at  least  in  tlic 
case  of  descendants:  the  dead  w*as  accounted  as  having  himself 
seised  his  heir  and  the  transmission  charge  was  often  not  cullecled.' 

(B)  Inter  VlTo»."  —  Ancient  customarj'  law  obligetl  the  lessee 
who  alienated  Ids  land  to  deliver  it  up  to  the  seignior "  who  had 
the  choice  between  two  courses,  1st,  to  keep  it  on  his  own  account 
by  exercising  his  rights  of  preemption  ("prfempiion."  "prela- 
tion,"  "  retrait  censuel  ") '°  or,  2d,  to  approve  the  alienation  and 
to  invest  the  purchaser  with  it  upon  the  pajment  by  him  of  an 
amount  proportioned  to  the  purchase  price  known  as  "  lods  et 


'  Except  wbore  there  was  a  oontrary  clause,  which  had  to  be  formal. 
The  CuLiUiao  "solahogo"  who  abandoned  Us  land  wan  laoapahle  of 
aoquiniij;  »ny  other,  aocording  to  the  ordinanoe  of  Aloala.  1348» 

'OrÜ.  1287.  Xn.  328.  GtnA*on,  IV.  409.  2:  VialUf,  678.  685:  N.R.H.. 
1S84.S0;  "Coui.  not. ."leO:  "Or.C.doPr.."p.  ^17  and  y77:  Laj/afl.5i9. 

*  Hi>  fnwtl  him»etf  Fur  the  future,  bat  not  (or  (ho  pust.  "Parm,"  109, 
uxavt4<d  tlio  pn>Uuiiuury  paymeot  of  the  aourued  "oeiia"  and  the  nearest 
quartor'«  rent  not  duo. 

*The  hennlitary  Inase  of  Alsaoe  was  ended  by  the  extinction  of  the 
dwcoudunu  ur  ihi<  farmor. 

*  P.  d,^  Font..  24.  12:  'Jostioe."  12,  2S,7;  Beauwanoir.  14,  6;  "Tmsl" 
in  Italy,  (iarxonnrt,  p.  470. 

*"Lucttio«a"  (Spain,  Portoeal).  "B4Hida«e,"  "Bentliaupt."  ri^ht 
of  the  seizor  at  the  death  of  the  tenant :  "  vinioopium."  at  tbt<  patonntc 
of  the  heir  (Gennaq\'>  upon  poesesaion. 

'"JiMtieo."  12.  fi.  6.  "Or.  C.  de  Pranee,"  p.  367;  Bouiillitr,  I.  «4; 
Lov*fi.  547.  "Orl^ana.-  laO;  fofAiVr.  Pens.''  no.  65.  For  the  lUUifco 
!*«mpliyl4oMe."  </.  Bnrlole.  1. 1.  Die.,  "do  aq.  cot."  ;   Gartutnnet.  p.  470. 

*  Forden  lei^ahition;  frequent  restrintiona  on  the  rieht  of  alienation. 
for  example,  niithnrity  was  only  given  to  im>1I  Io  persona  of  the  nnie  slatuo. 

*  Within  t-iBltl  days.  "Gr.  C.  de  Kr.."  p.  204. 

'•  TLi'  rieht  of  prtAmplJon  was  exeraiaMl  oefor«  thp  onnclnsion  of  the  sale ; 
the  right  of  redoRiptioa  within  forty  days  aftrr  notifying  th«  »ciKnior  of 
tbv  Koli-.  It  wvjf  Huppowd.  then,  that  the  sale  had  been  validly  conoluded 
and  that  the  right  of  alivnaiion  by  the  copyholder  was  fully  recognized. 
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vcntes."  '  L'nder  tlic  law  cf  Oie  second  period  the  tenant  had 
the  full  tight  (or  nearly  so)  of  alienation.*  The  right  of  preemp- 
tion by  the  seignior  in  caw  of  alienation  had  fjone  out  of  use  nearly 
*ver>*whcre.'  The  delivery  of  the  land  to  the  seignior  by  the  seller 
and  the  investment  of  the  new  purchaser  by  the  seignior  surnveti 
only  in  the  customs  of  certain  places  (for  example,  Keims,  Lille, 
■etc.).  niis  formality  was  known  uiuler  the  name  of  "  nantlss*- 
TQBat "  (plpiigc,  lien)  because  the  ownership  was  transmitted  to 
the  new  owner  by  the  fomiahties  of  "  nantissement  "  or  "  vest 
<t  devest,"  administered  by  the  seignior  or  his  officers.  Moreover. 
ever>^vhere  the  purchaser  became  the  owner  solely  as  a  result  of 
the  contract:*  "No  one  is  seized  who  docs  not  wish  to  be."' 
A  standing  clause  in  the  deeils  of  sale  or  of  gift  (the  clause  "dis- 
seizin^seizin,"  "vest  et  devest")  replaced  seigniorial  liverj'  of 
.seizin.  In  the  place  of  a  solemn  and  public  deliver>'  was  sub- 
stituted ti  non-apparent  delivery  «n  paper.  But  this  did  not 
result  in  the  ilisappearance  of  the  right  t«  "  Inds  "  and  "  rentes  " ; 
the  seigniors  at  the  close  of  the  ".Ancien  KCgime"  were  content 
to  make  remissions.  The  alienation  of  eo])yhold8  to  mortmain 
persons  gave  rise  to  the  colleetion  of  the  fifth  farthing  ("  dcrner  "). 
If  the  copyhold  charges  were  not  |>aid.  the  penalty  was  seizure  of 
the  land  and  the  imposition  of  a  fine. 
§  282.    Ground  E«rt«.'  ~  The  ground  rent  lease  was  a  method 

■  Bcaumanoir,  27,  6,  7 ;  "JostiaH,"  13.  13.  1 ;  Loynnl,  53Ü  and  fullowing ; 
"Pari»,"  76;  Argou.  vul.  2.  p.  173;  the  «oUor  owod  tlio  "vcnle»."  tba 
purchaMV  the  "lodn"  aceordiag  to  certain  "coutumes."  "M«Lun,"  120; 
'Tro.vc»i."54.  Acoiiwiorv  ritr'i'»' :  glovcx.  win«.  "OrKian«,"  106.  Seizin: 
twulvu  ilouivnt.  "Paris. "  S2,  130.  "Or.  C.  do  Kr.,'*  "I.e."  al  Ih«  uud  of 
oight,  twonty.  or  forty  day^i,  the  puTRhaspr  mu«t  pay  the  duo»  or  dfimiuid 
an  ibdditiun»)  dolay,  tteigtittav,  li.  v".  In  d^^fanll.  of  [tayincnt,  M>izurQ 
("tuusi(>  ecQDUi'llu.")  Bccuraine  to  "Orl^JaaH."  103.  but  nut  ucourdiui;  to 
"Paris."  Pint'  for  ooneealoa  ftalos.  "Pari.t,"  77.  EKohan^o,  differing 
from  «lie,  vbm  not.  )nil>jwl  li»  thi-  pft.vini>iil  of  ffudal  pmfil«  in  rti-j^eff  to 
"oMLUvi«"  aad  wa«  oülv  suliM't  lu  it  in  lualturs  of  il«r»  afWr  thu  BOOs. 
K.R.H.,  1801.  177;  "Paris."  70  and  following:  Loi/'irt,  .Mo  and  follow- 
injt  (aota  for  whifrh  "lodn"  and  "vt'titwui"  with  din'),  rA2  (no  "lod»" 
and  "voQtes"  in  oas^  of  division.  suJv  by  auvtioii.  aad  adjudiuatjon 
betwcf-n  coheirs).  Argmi.  II.  ■!.  Edict  Feb..  1764  and  Decl.  July  20. 
167-1.  May  1,  IHiHi,     K>:.iiii|ilicjii>«.  Ärgou.  11,  1(19. 

'  Vf.  in  Iri'land  th»  saniu  ri^ht  uf  uliuiialiou  in  ULstor  (Leoaut  right) ; 
tiw  piinihaflflf  reimhursed  for  improvomfinl«  made. 

*  Dt^maren,  2(M  ;    Lot/tel,  424. 

'  But  it  waa  not  under  povof  thither  of  "rolraii  fit'nmiBl"  nor  of  "nilrait 
U^agfir"  (whinh  poiild  he  oxoreisi'<d  within  a  year  from  the  dale  of  tho 
aclcnowtedcement  of  the  purchawsr  n«  a  teaaat).  "Paris,"  S2,  J30. 

*  "Or.  C.  de  yr.."  p.  205,  n.  5  iU.-xt  nut  dated).  "Const,  du  tpmp  do 
Charles  XII."  X.R.H.,  p.  I7ß.  Thp  tradition  of  the  lettfirs  suJBoed — 
tbe  M'izin  of  tho  seignior  was  not  nixX'swirY. 

*The  eround  rent  leaeo  was,  according  to  MaleviUs,  Ixtctl.  "Trav. 
prep,  da  C.  dv.."  VTIT.  82,  the  most  widelj'  prevailing  tenure  in  France 
about  1780. 
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by  which  the  pmprirtor  of  Innrl  alicnntm)  it  upnii  pajTnont  of  a 
perpetual  rent ; '  it  iiivolv«!  iin  roswTvatinn  (if  the  ri^lit  nf  omineut 
domain  on  the  part  of  the  alienatiir  and  no  superiority  of  the  land 
which  he  rctaiord  over  that  which  he  nlienat«"*! ; '  the  lessor  re- 
tained o\'er  it  only  a  real  ri^ht  whicJi  insurwl  the  regiilar  payment 
of  arrears  somewhat  like  a  mortfjage,  hut  with  this  difference  that 
it  rt^^ted  with  the  ilehtnr  to  free  himself  from  the  mortgage  by  pay- 
ing his  debt,  while  it  did  not  rest  with  the  purchastT  dchtor  for 
the  groun«!  rent  to  extinguish  the  latter  by  pacing  back  the  prin- 
dpal.  This  would  have  Ixh-u  to  dispos^ss  the  alienator  and 
one  hod  no  more  right  to  do  this  than  to  free  his  property  of  a  real 
9er\*itude  to  which  it  was  subject.  This  was  expressed  by  the 
saying  that  "  ground  rent  was  not  redeemable  " ;  •  the  debtor 
had,  it  was  said,  in  return  for  landed  property  sold  the  right  to 
exact  arrears,  and  he  could  not  redeem  it.  He  had  only  the  optioD 
of  moving  off  (unless  he  had  renounced  that  right  in  a<lvance  by 
means  of  the  clause  "  to  furnish  and  make  good  ")  '  in  this  way 
he  exempted  himself  for  the  future  from  the  pajment  of  arrears.* 
The  decree  of  December  18-29,  I79<),  declared  ground  rents  to  be 
redeemahle.  and  the  lessor  could  be  disposaeaaed  by  means  of  an 
indemnity.  The  tenant  of  a  copyhold  was  only  a  half  owner  but 
a  ground  rent  tenant  acquir«!  the  ownershii»  except  that  it  was 
subject  to  a  ser\-itude ;  the  Uc\oIution  free«!  it  from  this  servitude* 
§  283.  Th«  Ifcw  of  thtt  Revolution.  —  Ancient  tenures  were  m 
process  of  decay ;  for  centuries  tenants  had  gradually  freed  their 
lands  from  feudal  charges ;  the  Revolution  freed  them  in  a 
definite  manner  by  abolishing  copyholds  and  by  declaring  ground 
rents  redeemable.'     In  this  respect  it  was  an  agrarian  revolution, 

*  CJ.  sale:  the  sate  was  a  "oonKpiiBucI"  cotitnw?t;  thi'  rt-nt  leue  was  & 
real  conLract.  The  purcKaHcr  nniild  not  avoid  the  pnymenl  of  the  price 
by  removing:  ih**  Ifts»«  was  obliRivI  nut  lo  d^prwiftio  th«  property  to 
nich  on  exl<<nt  that  the  pa>Tiient  of  ihf-  rpnt  was  not  aspurwl. 

*  If  th«  lessor  Bold  iho  part  of  the  property  that  he  had  reaerMHl.  the 
purchaaer  did  not  have  the  right  to  the  rent.  Otherwise,  in  the  oaae  of  ft 
ropy  bold. 

*  JSxovpl  hy  agnKtinent  to  the  nontTary.  Rndemplion  was  permitted 
by  certain  Orninnnoos  in  order  1o  avoid  the  deprocial ion  of  the  property 
whose  rt'vpnuy  was  absorbed  bv  the  rem,  1441,  liWH,  1553  (twentv  detuoTB). 
taamb..\X.m  iVIIl.  002);   Sil.  64.^ 

'  This  bwrtmo  a  mer«  formal  Haimp.     Lacrt,  VIH.  83.        •  Pnlhirr.  123. 

*  Cf.  Art.  530,  C.  '-iv.  The  cround  rent  lessor  of  the  old  rV^Rime  had  a 
roal  uun.<de«>niablL>  rieht;  the  propriot/ir  who  to-day  1ra.>tes  properly  for 
an  annuity  hiu  only  a  personal  credit  whir^h  In  reimburaable,  out  guaran- 
teed by  a  privil«««  and  a  righl  of  «■ancellalion  which  are  real  rights.  LoeH, 
Vm.  88:    Mrrlin,  "nep..*^  nee    *  Rente." 

*  Precedenlfl.  Gn*quet.  II,  331 ;  ft.  Brudnnt,  *'  La  Iraiwform.  juridiqued« 
la  pmpri^t^  r.  dans  le  dr.  interm.."  1889;  VioUct.  p.  720;  Doniol.  "La 
K^vol,  fr.  el  U  f*odalil6.*"  1S74  and  IRS9. 
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but  it  only  put  tlie  la5tt  touch  to  a  movement  be^n  long  before; 
upon  tliat  ilepcinlwi  the  stability  of  it»  work.  We  cannot  go  to 
the  length  of  saying  that  it  gave  the  land  to  tlie  laborer ;  those  who 
«specially  gained  by  this  lejj^sUitlon,  the  cupyholder  and  the 
ground  renter,  did  not  always  cultivate  tlieir  lands.  In  their 
hands  tenancy*  was  converted  into  ownership  at  the  same  time  that 
«  system  of  temporan.'  leases*  was  developed  for  the  cultivators. 

Topic  3.    Sehvile  Teniibeb 

I.ands  granted  by  the  seignior  to  his  serfs  did  not  belong  to  them 
at  all,  for  he  reserved  both  tlie  right  of  eminent  domain  and  the 
use  of  tlie  land  ("  domaine  utile  ") ;  the  only  right  which  the  serfs 
had  was  not  to  be  separated  from  the  land  wliicli  lliey  occupied. 
By  means  of  the  "  taillc  "  tlic  seignior  could  take  their  crops  or 
the  value  thereof  and  by  means  of  confiscation  he  could  retake 
possession  of  tlie  land  Itself  if  it  had  been  alienated.  UiM>n  tlie 
death  of  Üie  serf  liis  tenement  reverted  to  the  seignior  by  virtue 
of  the  right  of  mortmain.  We  sliall  see  further  on  tliat  when 
serfdom  had  become  mitigated  the  serf  ha<l  a  quasi-ownersJiip: 
fixeti  diarges,  right  of  inheritance,  and  hi  some  degree,  the  right  of 
alienation. 

Topic  4.    Tiie  Alod* 

§284.  a«neral  Notioni. — The  alod'  was  land  held  in  free 
and  full  ownership;^  it  did  not  come  to  its  master  through 
a  seigniorial  grant  and  consequently  the  seignior  could  require 
neither  fealty  and  homage,  nor  services  of  a  noble  character,  nor  the 
pn\Tnent  of  the  "  cens,"  nor  feudal  dues,  nor  the  performance  of 
villein  services, nor  charges  for  the  iiw  of  it  ("  profits  "),  nor  trans- 
mission fees.    The  owner  of  an  alod  was  not  the  tenant  of  the 

'  "M^tayaee"  |Ie««in8  of  rarnie  qq  eoadition  or  giving  the  owner  half 
the  produiM>)  eHp«f?ia]ly  armniine  to  Arthur  Young.  Ctuqvct,  11,  301 ; 
D'AvtneJ.  op.  eit..  2r,2 ;  iMiilrhixk}/.  "  l^a  rM>tito  propri^l^  en  Praneo  avaot 
Is  Revolution,"  IÜ97.  "K.  biit.."  00.  410.  Same  movemeot  in  fomgn 
euUQtrie».  Oaraonn^t,  n.  .53.S  and  roUowintr- 

»Chinon.  "Kt.  «.  rhiat.  dw  allcux  *n  Pran**."  IS88  fwith  detail«! 
iNblioeraphr) :  Lanery  tVArc,  "Du  Tran«!  aÜeu."  1S8S;  <!la*gon.  IV,  466; 
Lufiutirf.  "Man.."  p.  147:  Sthupfer,  '•  L'.Mlodio."  1886;  SaleioU,  p.  375; 
Kkrf/W.  ■•  HUt.."  706. 

""Aleu."  "Prane  Alffli.*'  "Aloy."  "aUodiimi."  Du  Cange.  m* 
"Alaudis." 

»  Dttmareg.  17.  371,  "Or.  C.  d©  Fr.,"  2,  23.  Namwoi«  «lods  In  ■outli- 
em  Kranec.  Enumeration  of  1272,  by  order  of  the  Duke  of  AquiUin*. 
ktnc  of  England.  Souibt-m  oartularie«.  Ori^riiuU  alr>d!i  by  sttmi  (1)^  the 
■eignior),  by  preMiiption  (Lorraioo  «od  Banw)  wbw«  tn#t  "M-na"  —*- 
jirÖMtriptlUe  and  reoeemabl«. 
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AeijdTnior ;  he  wa^  only  amenable  to  hb  jtiH-sdiction  ; '  this  h  what 
Loysel  said,  227 :  "  to  hold  a  free  alwl  is  to  hold  from  God 
alone  exwpt  in  matters  of  justice." 

§  285.  FeudaaBm  and  Ui«  Alod.  —  (Aj  The  nobie  aloft  atiH 
the  vilkin  nlml.  The  action  of  feudaltsni  on  the  alod  was 
sufficiently  »trong  to  half  assimilate  it  to  the  condition  of  a  fief 
or  a  eopyhuld ;  ahxls  were  classified  as  noble  or  \nllein  posaes- 
aions  aco>r<Uiig  as  they  hud  or  had  not  a  t-ourt,  or  a  fief,  or 
a  copyhold  dej^ndent  upon  them.  Noble  aloda  were  treatecl 
like  fiefä  us  regards  the  right  of  primogeniture,  like  freeholds 
us  lygarda  the  ea[>ucity  to  infeudate,  to  lease,  and  for  the  right 
to  hunt. 

(B)  Conxnion  »>/  alotU  into  jiffs  or  copykoJdji*  took  place,  for 
example,  in  «.•on sequence  of  oirensc»  committed  by  tlie  st^ignior 
against  the  alhKÜal  owners  (allodial  infractions)  or  because  the 
holder  neede<l  the  protwtioii  «»f  the  seignior.' 

(C)  There  was  a  msudni :  "  .Vo  lo»d  irittioiit  a  »fignior."  The 
right  of  the  seigniors  to  miminister  justice  extended  over  all  land» 
without  distinction  and  they  to*»!;  advantage  of  the  confusion  which 
came  to  exist  bt-tween  the  right  tu  nilniinistcr  justice  and  thr 
ownership  of  land  to  call  themselves  owners  of  lands  where  they 
were  only  judges ;  thus  they  claimed  the  right  of  eminent  domain 
over  allodial  lanils  situutiil  within  their  jurisdiction.  The(^ustoDis 
were  divided  on  tJiis  point,  but  most  of  them  maintained  the  ideu 
of  a  universal  seigniorial  lordship.  Many  olods  disappeanxl 
through  the  application  of  the  maxim  ;  "  no  land  without  a 
seignior."  *  It  signified  that  all  land  was  presumed  to  be  a  seign- 
iorial coQceasion,  that  is,  a  fief  ur  copyhold,  sometimes  uutU  the 


■  Unlcfls  th«  holder  of  an  alod  was  hinisvlf  a  jutitici&r>-  soieiiior  (for 
■>x«mpli<.  hy  virtue*  of  a  rbarU>r  of  immumtv).  But  tli«  alod  did  Dot  i>r 
itself  imply  tli«^-  rtiiht  uf  adiiiLUiBti-riiiR  jusuc-«.  (\u  tho  oppusit«  souse: 
FliwK,  "Orig.  do  lane.  FraDri'."  1.  205.)  Certain  olods  (for  pxami^c. 
th<>  kinffdom  of  Vvftol,  Uölil  l.>.'>3)  wMn«  fvi-u  entirely  »ov^in'iifn  «nrl  ron- 
»titutea  indupt-ndfiil  Siatoe  uu  Fn-iii-h  soil  t(M  in  our  time,  tliv  rtipubUo  of 
San  Marino  in  TtAly).  Thore  were  tbereforo :  Ut.  alntU  wil.lioul  the  right 
of  jUHtire ;   2d,  aloil«  with  tli»  rii;lit  of  justice ;   3d,  Kiivi'nif^n  aJod«. 

*  BCb..  2*2,  alltaDi'c  )>ftwwu  hulden  of  ^odit  iii  (ho  1100  s. 

'  "Ketifliim  ohlatum"  fief  of  nwumption  :  ftIo<l  rt-tumcd  to  ihf>  Aet^ior 
by  ita  owner  who  M-wivpd  it  iiack  m»  a  n«f .  "  Feuda  honorala,"  »onit-t iin(<f« 
ttvQ  Hefa  and  fli?fs  half  «oiiverl^  iuloaluds,  »omuUmos  aloda  Inuufonned 
into  flt-fs.  C^Urani.  "Polvpt.  d'Trm.."  I.  477.  532.  Ronpntl,  "Xju  r^. 
r«odal  ii  <''h&lillon-xiir4V-iiK<."  I-S90. 

*  Loyatl,  19,  22K.  Tho  svimiJunal  h)rdHliip  waa  {odvfeaidble.  Cf.  the 
Gprman  proverb:  "Ki'in  Krbo  nhn«"  Zinn."  no  inheritance  nithout  dijwi, 
and  tbo  d**9iifcitatton  "fl«.^)i  i>f  thi*  sua"  ^'^''^ni  >onii<tin]ee  applit-'d  to  th** 
olods.  ('hQi»*rmartin.  "Prov.  du  dr.  g,."  13I>.  In  th»  lime  of  ilie  "Mir- 
rors." thpTfl  wwp  many  alodn  mill  in  exiatonce  io  Oermany. 
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contran-  was  proven.'  •«imctimcs  ahsolutply,  the  presumptiou 
beiriK  invfiitahlc  atid  the  ('nstoms  wholly  prohibiting  alods.* 
In  the  allodial  oountrics,  on  the  eontrary  (for  example.  Lftnguetloc, 
liauphiny,  etc.).  the  opposite  rule  was  recoffiiizerl,  "  no  seignior 
without  a  title,"  *  all  land  bf-in«  presumed  to  be  held  by  aIlo<lial 
tenure  save  the  rijfht  of  the  sciKnlor  within  whose  jiirisdietion  it 
was  situat-ed  to  prove  the  contrary  by  showing  his  titles.  In  the 
estates  of  Blois,  in  1577,  the  nobility  vainly  demanded  a  formal 
law  abolUhinfc  this  rule. 

§  28fi.  The  Royal  Power  and  the  Alod.  —  Allodial  holders  had 
hardly  escaixxl  fnim  the  bonds  of  the  feudal  system  when  they 
found  themselves  in  the  presence  of  a  new  and  more  dangerous 
enemy  .still,  namely,  the  kinp.  whose  jiirisillctinn  enemnehe«)  upon 
the  alwls  ami  who  elaimert  universal  lordship.*  Kvery  estate 
not  amenable  to  some  seifcnior.  said  the  Code  Michau  (Ord.  1620, 
Art.  383)  should  lie  eoiisidered  as  lunenahle  to  the  king.  It  ro 
suited  from  this  principle  that  in  case  of  sale  or  alienation  in  general, 
alienation  fee-s  were  due  the  king.  Of  all  the  alkKÜal  countries 
of  France,  Lanjfuedoe  alone  resistcil  energetically  tliis  royal 
encrf)8chment.  To  the  memoir  of  a  royal  offitxT  namc<l  (lalland 
entitled  "  Again-st  the  Freehold  without  Title,"  1639-1637,  an 
advocate  of  Toulouse.  I',  Caseneuve,  replied,  upon  the  request  of 
the  Provincial  Kstates.iri  a  learned  dissertation  entltk-d.  "  Inquiry 
into  the  Freehold  of  the  Province  of  LauRuedoc."  I&40-1645.* 
The  e<net  of  August.  1692,  abolished  only  the  noble  freehold 
without  title  and  left  the  villein  alod  undisturbed.*  In  1789  the 
question  was  still  in  doubt.' 

"§  287.  The  Revolution  converted  the  imperfect  right  of  the 
vassal  ami  of  the  c«)pyholder  into  full  and  abs»jlute  ownership; 
fiefs  aad  copyholds  were  made  into,  one  may  say,  borrowing  the 
language  of  the  feudalists,  villein  alods;    through  the  play  of 

'  "Pari»,"  m.  It  waM  iliUli-ult  for  Llio  holdttr  of  an  alod  to  c^tahHsb 
the  froodom  of  lüs  laud,  iduw  tliis  was  tbo  primordial  fa«t ;  only  th«  von- 
eeBSion  of  a  f1«f  or  copvholtl  left  tmoee. 

*  fSrnumanoir,  24,  .'» ;  Gutfot,  "InKt.  f<od.."  30».  England:  Hlaek- 
»tour.  2,  5. 

'Ord.  I3ÖS  (V.  99).  NS4.     Uwr.  tt.  "Loywl,"  228.  Italy. 
•Dwiwon  of  the  Pari,  of  Bordwiux.  Man-h  21.  1«17,  May  14.   1624. 
Dw'isbn  of  th«  oouncil,  May  22.  1(>'>7. 

*  Writing«  of  ?X»miiiiry  Jooiintr\-  of  Wntton  Ijhvr),  of  la  TAauma*ri>re 
<for  Berry),  of  Fnrgvh  (for  Oiiy»»nnf ).  of  Grninil'-n  (for  |*r(ivfiiioe). 

■Edict  of  Aue..  Ifi^.  N'ero  H.  239.  Edict  nf  \7^  «oncemiiie  the 
"eenliimo  doniir'* :  Kdirt  19  of  July.  1704.  ttw  alods  were  formally  «ub- 
jeotcd  to  tbo  pavmt'iit  «>f  tbis  dui;.     Immh^,  20.  450. 

'  H.  de  Pansey.  "Dixsert.  I6od."  1789  (wrilUm  a<(aiiuit  tbe  PrmakiHb 
alod). 
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|X>litical  and  economic  causes  the  Uoman  "  dominium  "  tht-re- 
fore  reappearc<l  after  an  eclipse  of  centuries.  But  if  this  revulution 
liad  great  importance  in  theory,  in  fact  its  importance  is  somewhat 
less,  since  the  alienation  fees  which  the  State  <lcman<!e<I  under 
the  "  Ancien  U^me  "  by  reason  of  the  seigniorial  loniship  are 
to-ilay  collected  without  being  contested.^ 

i  2SS.  Th«  "  rrank-Almoign  "  was  a  piece  of  land  given  to  the 
Church  for  the  supptirt  of  religious  services  (prayers,  etc.).  It  was 
therefore  a  sort  of  reli^ous  fief  as  contradistinguished  from  a  lay 
or  militar>'  fief.'  Our  jurists  likened  it  to  the  freehold.  Ueligious 
service  was  not  susceptible,  inde^.  to  the  precision  which  cliar- 
acterixed  mililary  service,  and  the  eminent  domain  of  the 
grantor  disappeared,  more  especially  as  the  Church  tribunals  were 
alone  competent  in  cases  involving  tJiis  sort  of  property,  at  least 
in  the  beginning,  bi-causo  the  ''  frank-almotgn  "  did  not  fail  to 
become  dependent  upon  the  royal  or  seigniorial  courts;'  it  did 
Iwtter,  it  <-eas«l  to  exist ;  judicial  interpretation  did  not  allow  the 
Church  to  receive  property  which  was  not  amenable  to  »ome 
person.* 

■  Deonw  of  Aug.  4.  1789,  and  Mareh  15,  1790.  Mertin.  "lUp.."  see 
•PfiiHlallt*"  ;  VioiUt.  "Hint.."  (M)7.  The  State  uloimecl  to  have  a  priv- 
ilege over  Ihe  proparly  eom[>nM>d  in  HUoceauatu  as  a  means  of  sM^uring  the 
Myment  of  suoeearion  te*v  u|K>n  ileatb  of  the  owner.  But  the  Court  of 
CÜMBlion  aet  aside  tho<te  claims  and  re<MignixAd  thf\  fitcl  that.  Ilit^  Stata 
did  not  have  a  superior  right  over  private  property.  Cass.  '£i  June,  IS&7»  i 
D.,  57.  1,  253.  The  waual  inherilance  fe«^  ourreapoaded.  it  is  said,  to  ihO'' 
"centiftino  denier."  rather  than  to  Teudal  profits. 

<C/.  I'atlock,  I.  21».  "Maisons  t*rois«es"  in  Normandy,  L.  DäM*, 
p.  30.  "Gr.  ('.  Xorm.."  32.  ltag\Kau,  Gloss.,  see  "Aumöne,"  Laytel, 
M.     "C.  of  Xorm."  (lAKi).  41.  Kill  and  foUrtwin«. 

'Above,  R«Hlemption.  VioUtt.  "UUt.,"  702;  DtnUart,  LX,  34;  //.-d« 
Panatii.  -Diss,  food.."  II.  88;  Gtaason,  IV.  »44.  484.  "Qteysace."  in 
the  Midi. 

*  ConctTiiing  the  price  of  (he  lands  and  the  variations  of  revenue  in 
Prauee,  cf.  LttaMeur.  "Lam  Prix."  189;i;  D,  ZoUa,  "Ann.  de  TEo.  libre 
dm  Sc.  poUl.."  15  July.  18fl4  (ItiÜU  s  and  171»  s) :  D'Afrnel.  '  La  Fortune 

rriv^>  a  travel«  wot  nMes,"  1K95 :  Arihur  Young,  "Travels  in  Pranue, 
787-I7SS." 


204 


CSAP.  VII] 


THE   FEUDAL   PERIOD:    PERSONS 


[S28d 


Chapter  VII 


THE  FEUDAL  PERIOD   (emUinued).    STATUS  OF  PERSONS 
8  289.     Classes  of  Persons 


S290. 


Topic  1.    The  Nobilitt 


Character  and  Origin  of  the 

Feudal  Nobility. 
How  One  became  a  Noble. 
How  Nobility  was  Lost. 
Titles  of  the  Nobility. 


i  294.  The  Personal  Privileges  of 
the  Nobles  during  the 
Monarchical  Period. 

i  295.     The  Nobility  in  1789. 


Topic  2.    "Roturiers' 


The  "Roturiers." 
The  Bourgeoisie. 
How  One  oecame  a  Bour- 
geois. 
{  290.     How  One  ceased  to  be  a 

Bourgeois. 
i  300.     The   Persona]    Bourgeoisie. 
I  301.     The  Trade  Guilds  or  Cor- 
porations of  Artisans  and 
Merchants. 


§  302.  Members  of  the  Corpora- 
tions. 

S  303.  Internal  Organization  of  the 
Corporation. 

S  304.  Diverse  Functions  of  the 
Corporations. 

S  305.  Tur|:ot  and  the  Constituent 
Assembly. 


Topic  3.    The  Serfs 


1306.     Origin. 

I  307.     How  One  became  a  Serf. 

I  308.     How   One  ceased    to  be  a 

Serf. 
§  309.     The  Condition  of  the  Serfs. 

310.  Pursuit. 

311.  "Formariage"  (Marriage 
between  Serfs  belonging 
to    different    Seigniors) . 


§  312.     Dues. 

5  313.     The  Seigniorial    "Corv«e." 

1 314.     Mortmain. 

I  315.     Servile  Communities. 

§  316.     Mitigation  of  the  Condition 

of  the  Serfs. 
§317.     How    and    When    Serfdom 

Disappeared. 
S  318.     The  Peasants  in  1789. 


§  289.  Claues  of  Penons.  —  The  status  of  persons  corresponded 
to  that  of  lands*  without  there  being,  however,  an  absolute  corre- 
lation. Thus  there  was  not  in  France  corresponding  to  the  holders 
of  alods  a  class  of  free  landowners  who  were  outside  the  feudal 
body.  The  German  axiom,  "  Frei  Mann,  frei  Gut  "  (free  man, 
free  property)  expressed,  no  doubt,  the  primitive  state  of  things ;  * 

*  In  Germany,  men  who  were  dependent  directly  upon  the  Empire  or 
upon  a  territorial  sovereign,  and  who  were  consequently  free  (paraonnet, 
p.  499)  in  contradistinction  to  the  "eigene  Leute"  (" mimsteriales," 
who  disappeared  in  the  1500s,  "Hörigen,"  "Leibeigenen").  In  east 
and  middle  Friesland  there  was  no  nobility  before  the  end  of  the  1300  s, 
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but  it  early  cease<l  to  be  true  in  France.  Four  classes  of  persons 
were  distingiiUlied : '  1st,  the  cUrgy,  who  hiul  always  been  re- 
ganlcti  as  the  first  order  of  the  State  and  who  numbered  80,000 
persons  in  1789,  according  to  tlie  estimate  (much  disputed}  of 
Sieyös;  the  Church,  as  well  as  the  clergy,  consider«]  individually. 
possessed  fiefs,  copyholds,  lainds  held  by  ser\'ile  tenures,  and  in  the 
South,  "  alods  " ;  the  "  frank-almoign  "  was  the  only  tenure 
which  belonged  to  it  exclusively.  2d,  tlie  nobUitj,  embracing  all 
the  possessors  of  fiefs,  seigniors,  and  vassals;  at  first  sovereigns, 
later  constituting  the  Second  Estate;  there  were  about  140,000 
nobles  in  1789.  3d,  the  "  roturlen,"^  the  bourgeois  in  tJie  towns 
and  the  villeins  in  the  eountnr',  possessors  of  copyholds,  and 
subject  to  feudal  obligations,  tliough  free ;  tliese,  as  a  result  of 
their  organization  into  corporations,  couuuuites.  and  societies. 
ende<l  by  having  a  political  standing;  tliey  formed  the  Third 
Sstat«,  —  almost  tlie  entire  population,  which  was  estimated  very 
arbitrarily  at  24,(X)t),(KR)  in  1789.  4tli,  the  8«iti,  or  mortmain  per- 
sons, not  numerous  at  tlie  time  of  the  monarcliy,  the  number  being 
about  150,000  in  1789.  These  figures  sliow,  from  the  numerical 
point  of  view  at  least,  how  little  remo^'ed  from  equality  they  were 
at  the  eve  of  the  Hevolutioa.  The  old  German  rule,  "  Tell  me 
tlie  man  and  I  will  tell  you  the  right,"  gradually  became  mitigated, 
tlie  law  came  to  be  the  same,  and  the  classes  were  disappearing. 


Topic  1.    The  Nobiuty' 

§  290.    Character   and    Ori^   of  th»   Feudal    KobiUty.  —  The 

feudal  nobility  did  not  result  directly  eitlier  from  the  social  di»- 

but  free  peaitantfi.  Sehr&ier,  p.  444.  En  England,  the  tn»  "M«ae»n." 
or  yMiinfm.  wcrr  not  proprit'lora.  but  had  a  Dior«  ootn^etepolitic-uJ  litü^rty 
than  our  tcimiits.  Gartvnrict.  p.  492;  Boutmy.  "t>^vei.  de  la  Const, 
attgl.,"  p.  201.  Tho  Tnb  socagers  have  disapptarcd  u  also  most  of  the 
copyholders.     There  rctmaiii  oniy  »hort-tcrni  fÄrmera. 

'  Btauirtanair,  4.'5.  30.  Thi*  priuriplv  of  "Ehonbürlif^kwit,"  «quality  of 
birth,  is  in  Ciermany  iht*  conM<qucniN)  of  the  dtstincHon  of  olasno« :  Judg- 
ment by  equiiU  and  mit  by  inf'Tior»,  herwlily,  guMrdiiui>thip  of  (>quals  or 
of  fqiperiom.  marriaei.«  iK'lwpi-n  pi>r£uus  of  ihi"  samt-  cl&«ii.  SchUder, 
p.  457.       »  See  p.  300  for  further  oxplftnation  of  th«  tt'jm  "  roturior." 

•  Ancient  trvalis^ii  of  Poggius,  Tirn^iwau,  «to. ;  Work«  of  LofpKOii; 
La  Koque,  "Tr.  do  la  DoblcKSf,"  1G7S,  1735;  laamhert.  "Tsbltt,"  aeo 
"N'oblwse":  Denieart.  we  "Xoblouo":  Ch<uiianl.  "Lm  ooblM  et  IsB 
viUin«";  Stmainnlir,  "Cod«  d*  la  nobliocM.."  ISnO;  Louandrt,  "Db  la 
iioblcdse,"  litSt»;  Maury,  "R.  Am  Di»ux-Mondi'8."  15  diSceRtbro  1882; 
'  K.  bist.."  1SÄ3.21.201;  OMrrnr/.  "RichHiou."  18H4:  *-M«m.doS«nt- 
Kinion"  (end  of  the  rWen  of  Tx>niK  XIV);  Tninr^  "t/Ancdfin  RÄtfimß"; 
V%Mtt."\\wt.  du  dr.  pnvÖ."2(>.'»  ibibtioK.);  "Et.  de  Saint  Louis,"  I.Ißö: 
"H.  cril.  dpiilt.."  18711.326:  /-lirA^iirr.  "Mon.."  p.  !7S(bihl.):  Glasatm, 
IV. 382.315 :  Saieioli, 269  ;  Saiyigny.  "  Verm.  8chr.,''^IV,  1 ;  ifourvr, " Ueber 

296 


Cbap.  VUl 


THE   FEUDAL  PERIOD;    PEOSONS 


15291 


tinctions  of  the  Roman  Empire,  nor  from  inequalities  of  raee  be- 
tween Komans  and  Barbarians; '  the  nobles  were  the  "  militea  " 
(knights),'  free  men  who  rendered  cavalry  service  during  the  time 
of  the  CarolinRians.  when  such  service  was  the  price  for  the  grant 
of  a  fief,  and  when  the  fief  was  heredJtarv- ;  they  were  the  possessors 
of  fiefs,  soldiers  by  heredity ;  the  contract  of  infeudation  bound 
themoncto  another ;  manyof  them  enjoyed  the  rights  of  sovereigns 
on  their  lands.'  At  the  monarchical  period  the  nobility  had  lost 
n  larjje  part  of  its  mUitan,-  character ;  its  sovereign  rights  had  de- 
generated into  privileffes  and  these  latter  had  been  bestowed  upon 
others  than  the  possessors  of  fiefs.  The  nobles  no  longer  con- 
stituted anythinfc  but  a  privileged  hereditar>'  dass,  an  order  of  the 
State.  They  never  had  constituted  an  exclusive  class ;  members 
of  the  Thin!  Kstatc  {"  roturiers  ")  were  admitted  to  its  ranks  in 
early  times :  1st,  by  becoming  knights  (originally  e^'eo'  knight  had 
the  right  of  conferring  knighthotxl)  ;  *  and  Sd,  by  acquiring  fiefs 
and  following  the  militan,'  calling.'  ^\'ben  these  two  modes  of 
ennoblement  disappeared  abo\it  the  1200  s,  the  king  raised  a  large 
number  of  "  roturicrs  "  to  the  dignity  of  nobles,  so  that  the  nobility 
appeared  to  be  only  an  emanation  of  the  royal  power,  a  creation 
of  it. 

§291.   Hov  On«   b«eame  a  Noble. — One  became  a  noble: 
Ist,  by  birtb."    ''Gentility  must  come  from  the  father,"'  aaid 


d.  WeMQil.  AdelK."  1846;  A.  con  ScHrfrkenOnn,  "Ritt«rw.-arde."  IS86: 
"Z.  r.  OeBoh.'tl.  Oljurlioim."  IS87.  288;  "Staatslexiuua  v.  Ooorr« 
Qoscllschaft."  "Adol":  VioUrt.  "Inat.."  II.  417;  O*  Coumlltg,  "Diet. 
univ.  delft  noble«»«  de  FVam-i-,"  1820, 

'  fVom  ttie  15008  to  tbu  L7(X>8.  tlio  LM>tnmon  opiaiun  wiui  that  ttiu  nobil- 
ity bad  it»  ori^n  in  the  Prankish  eonauoet.  rolhter,  "Tr.  dos  per».," 
9.  Siey^N  «ski*  why  the  Tliird  K.^t«t«  did  not  »end  hark  inlo  the  tonmt»  of 
FtaDvonia  Ibo  ruiml)L<s  whivb  were  said  to  isauo  Trom  the  conquorioK 
rar«,  ßi^mamk  to  Bluntschli :  "  1780  is  the  return  of  tbe  Celt«  ujion  cho 
liVankK"  :  w)>  do  not  Klop  to  refute  thin  opinion. 

*  "Miles,"  "eaballarius,"  "cavalier,"  eeutlemen.  Dognon.  "ImU  du. 
Laneued." 

'^■0r,O.di-Pr.,"2,7:  Loynrl,27»nAt<il\owiae;  Du  Conge.  ••Mi\es,"elc<. 
«Othorwiw,  1200  n.  Bcaumanoir.  i!>.  30  (too  tang  ocUy).     "Eu  do 
Saint  Loui»."  I.  l,t-i:   LouanJ,  4G. 

*  Srignabox.  "H4g.t6oa.  an  Rourg.,"  p.  S3. 

*  Ana  by  niarriagu.  Loysri,  M.  A  free  woman  was  «anobled  by  bar 
marria^.  but  not  a  «erf  woman.     "Or.  O.  de.  Pr,."  2.  16.     Cf.  Vitrt/.  68. 

'  ThiR  prinfiplu  wiw  not  admittftd  without  diflif^ult;^.  Heaunianoir,  4f>, 
15.  Tbi>  chihtn.'n  of  u  mtlilu  and  a  serf  nould  not  be  knixhts ;  neither  tboso 
of  a  nobl«  woman  and  of  a  villein  hu<4hnnd.  hut  thf<y  wptr  in  fact  treated 
ait {[«ntlemen  tbough  tbcy  «uuld  not  hold  a  tiAf.  "  Btab.  de  KainC  Louis."  1, 
173.  Loysct,  40.  ConeeruiDtt  the  nobility  oa  the  mother's  side  of 
Champneno  and  Bnrroi»,  see  hihl.  in  Vinllrl.  2.'».t.  La  Roqun,  p.  141; 
BCh.,  vol.  .W,  509.  The  Ord.  of  Nov.  LI,  I37U.  subjected  th«  children  of  a 
noble  mother  and  of  a  villein  father  to  the  payment  of  "frano  fief"  duw. 
Ragueav,  sc«  "Noblesse."     "Jostioe."  p.  6fi. 
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Beauniaiiuir.  In  reality,  It  was  a  rule  that  lejtitimate  chiMren ' 
took  th«  status  of  tlicir  fatlier;  if  he  was  a  iiubic,  they  became 
noble;  if  lie  was  a  commoner,  they  were  commoners,  whatever 
may  have  been  the  status  of  the  mother.  Nobility  of  race  ci>uhl 
not  be  directly  proven,  because  it  was  nccessarj'  to  establish  that 
the  founder  of  the  race  was  noble,  a  tlMnjf  impossible  in  fact  and 
in  law ;  in  fact,  because  it  would  have  required  a  gencalogj-  with- 
out gapsoruiicertaintii's.  at  least  asfar  as  the -000  3;  in  law,  b«:ause. 
even  witli  tlie  best-establishe<I  genealogy,  the  status  of  perauns 
ivas  too  fluctuating  at  the  time  of  the  establishment  of  feudalism 
to  warrant  «leiinite  conclusions.  The  courts  avoided  embarrass- 
ment by  insisting  upon  the  possession  of  the  noble  status  for  only 
three  generations  (or  one  hundred  years). 

2d,  Tb«  PossMBion  of  a  n«t/  —  (A)  The  possession  of  a  fief, 
coupled  with  the  profession  of  arms,  conferred  nobility,  at  least 
during  tlie  early  sta-ges  of  feudalism  when  the  noble  class  was  in 
process  of  formation.* 

(B)  In  tlie  1200.S  the  acquisition  of  fiefs  was  prohibited,  or  not 
easily  permitted,  to  members  of  the  Third  Estate;  if  they  were 
allowed  to  hold  fiefs,  they  could  not  render  personal  mi|itÄr>-ser\ieo; 
consequently  admission  to  tlic  ranks  of  the  nobility  was,  in  fact, 
denied  to  them  fOrd.  1275  concerning  ".Vmortisscmcnts"). 

(C)  The  Ordinance  of  Blois,  1.579,  Article  25S.  converted  the 
uüual  fact  into  rigorous  law  :  "  villeins  purchasing  noble  fiefs  shall 
not  become  ennoble«]  thereby  "  ;  they  had  to  have  letters  from  the 
king,^  as  llie  interest  i»f  the  treasury  required.' 

*  Loti»fi.  62:  A  boetard  avuuö  (recw^nized)  retained  the  tuunr  and  ihe 
nobility  of  his  father* ;(  hou»«'  with  the  right  to  niMv  his  &niu  on  the  left. 
Tho  Edict  of  Man-h,  \tVtli,  •>l>liK>-<l  tlu>m  tu  tmU»  I«>tt«>n>.  Ibat  ix  to  w.v.  to 
cauit4>llwuiaulvM  Uihv^aoubltHl  !>>  thokiiiif.  Cf.  FUun/.  "lusl.  sudr.  fr.." 
11.217.  Cf.L«v*6l,7ti  "Olim."  I.  154  :  from  1261.  pBpUmnrnt  jii<lgod  in 
thi»  MiDve.  Ehmlar.  1664,  1607,  1714,  «to..  Nonnandv:  four  ^nvratioos, 
LoyMau.  "Offlcw."  1,  9.  32.  ('/.  Flmry,  "  Itut.  au  dr.  fr.,"  I,  21".  The 
kins  mmetimr«  ordorcM]  the  venflcatioii  <if  titlcn  of  nobility  in  a  province. 
B(Tn.,  IS94  (liourdalHirr.,  "  Main  Urn  uv*  do  nol>l»woie  «n  1714"). 

>  E»?'!*"*».  224  :  by  accepting  tbv  viUt?iii  a«  vassal,  tbo  scijtaior  vunohlvd 
him.  Rut  it  wa.4  not  so  much  tbo  will  of  th«>  wiieiiior  a»  thv  poMMuion 
of  th«  flff  and  the  military  profi'iuion  whirh  madpTiiiti  a  nohl«. 

*  Loi/ifi.  27  andfollowinif.  P.  lir  Font.,  3.  4uud  foUowiuj;  (a«  luD^aabe 
raaided  on  tb«  ^ft.  th^  villein  wa«  fror-  from  thir  oblii^liona  for  which  h» 
wma  held  in  thin  quality).  Braatnanair,  48,  1,7:  "li  fi«f  doivcmt  esLre  as 
gentix  homeci  par  anoiennf  nouKturao  ol  par  oovt4  MUlbliss«^mc>nt,"  an 
allusion,  not  as  ha«  ho^^n  ntainiainr-d.  to  a  Io«l  ordinanoe.  but  to  tb«  Ord.  of 
I27.'i.  iMngioiM.  'Phil.  III."  204 ;  "Jostioo."  p.  06;  BoulUii^,  II.  1,  p. 
656:  "Et.  de  Saint  Louis,"  I.  147  («d.  VMlet.  IV,  l.'iO):  oabüiiy  ac- 
quired "k  la  tioroe  foy."  that  in  to  say.  whpn  foolty  and  homage  had  b«en 
taken  thm>  tim«w.  ''Olim."  I,  154.  740.  Drd.  I,  227;  GIono».  IV,  314  ; 
BriU.  "Dr.  bole.."  517. 

*  Except  in  B^iarn.  a  province  rcuaited  to  th«  crown  after  1576.     Dt 
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3(1.  Ennoblement.  —  From  the  1^00  s.'  at  leasts  the  principle 
was  estwMisliiil  that  the  king  ah»in'  cwuld  confer  tlie  status  of 
nobility  and  lef^itimney  throughtiut  all  hts  kin^rlom.'  Royal 
letters  of  ciiimhlement'  were  k"*"<-i''I  '"  Inrge  niiinlwrs,  were 
lavished,  acconhng  to  the  iiewl  uf  the  treasury,  to  sueli  an  extent 
that  the  ennoblement  of  villeins  degenerated  into  a  mere  fi»eal 
pront^lnre. 

4th,  The  Nobility  o(  Funetioaaries.  —  The  titularies  of  the 
highest  offices  of  State  were  so  often  ennobiwl  that  in  the  end 
nobility  came  to  be  regartled  an  an  incident  of  these  offices  by 
a  purely  personal  title  at  first,  later,  for  certain  offices  at  the  verj' 
least,  with  beredltarj'  priWIeges.  As  most  public  offices  were  venal 
(that  is,  purchasable)  this  bonus  to  vanity  increased  their  price. 
Xecker  estimated  that  under  Louis  XVI  there  were  four  thousand 
noble  offices.  They  included  :  (A)  administrative,  and,  especially, 
judicial  offices  fat  the  end  of  the  l^lftOs  the  nobility  of  the  robe 
as  contradistinguished  from  the  nobility  of  the  sword) :  secre- 
taries of  the  king,  treasurers,  counselors  of  the  Parliauient,  etc.* 


Jaurnain.  "Nobiliaire  de  B.,"  1,  3.  1879.  The  villein  who  aequirod  a 
BOiKiuorj' drew  Tram  il  thti  proQtxof  mstitr«*,  «to.,  witbouL  tioinKennolilod  by 
it ;  h(t  wati  a  Kuiguior,  but  noi  a  Doblo. 

*  Laws  a^tut  the  URurpstiou  of  nobility.  Qntnandet,  in  the  1500)i: 
"sont  infinis  faux  ikiIiIp.»,  \ps  p^ros  di-anucls  out  mania  It«  urmeH  »t  fall 
act  de  chevalerie  dans  \c-a  boutic^ues  de  bfasU^ric.  dc  minot^rie,  de  drnpcrric, 
au  movlin  «t  aux  ferine<c  de-s  wiRtieura.  li»  veul«>nt  w  dwlm.rK(-r  flox  tri- 
buts  E)t  I^ur  vole  eat  r^parlie  sur  lt>  <.-(jiamuit."  Molitrt-,  "Eoulu  de« 
fommcs."  3,  I-     Noblli^  was  not  acquirod  by  prcMcription. 

•  "The  emperor  makes  you  free,  li«  caniiut  make  y<ni  noble,"  »to  il 
was  nid  to  Ebbuu,  biuliuii  nf  Rhoime,  iu  thi'  time  of  Loui»  the  Dubooair. 

*Th«  ennobled  were  detested  bv  the  viltoina  and  scorned  by  the  old 
families:  "the  kiti^  of  Prane«,"  it  was  said,  "eurf>d  vilJeinace  as  they 
did  »erorula;  but  there  always  renuiaed  mimothitu;  of  it."  '  Or.  C.  de 
Pr.."  I,  8;  Loyael.  30;  Vxoltet,  2ÖÖ,  Previously  (and  somotimos  even 
aft«r)  vnnoblenieQt  einanaUnl  also  from  the  large  f^udatones.  Boiitarie. 
"Air.  do  Poitiern."  p.  490.  lu  12ftS.  Mgr.  Sevostrc.  ul-w  mvolier.  iii  ordur 
to  be  oxeueed  from  proving  his  nobilitv  paid  20U  pounds.  "Olim."  II. 
144,  166,  191  (yr-ar  1280).  In  speaking  uf  the  Count  uf  Flanden»,  "n«n 
poterat  faoore  du  villaud  inilitem  sine  authoritalo  r«cU."  0«rmaQjr : 
nobility  granted  by  the  princes  was  roco^ieed  only  in  t&air  Statea,  whilo 
nohihty  aj'oordt^d  by  tb«  emperor  was  r^ngnined  in  all  tb«  «mpir«,  and 
earned  more  privilt.-ev8.  The  emperors  orealvd  euunts  and  princes  of  thu 
empire  and  oven  Miished  to  create  Stato«  of  tho  empire  without  tho  eonaont 
of  the  Did. 

*  A.  de  Barthilemy,  "El.  e.  loa  lettri'»  d'anoW.,"  1869.  Tho  ftrsl 
aathentie  letters  were  those  of  Philippe  Ut  Bol,  r285-]"290.  Did  Philippe 
lo  Hardi  eraot  lütters  to  Raoul  1  Orfövre  in  1270-1285?  /-anyfoi«, 
"Phil.  III.  p.  205:  Im  Rnq\if.  p.  7n-  These  lotion!  wwo  viaifled  by  the 
Chamber  of  Aoeount-s  and  l>y  the  Court  of  Aids.  Baemut.  "Du  droit 
d'anobiiiweroent."  Colbert,  in  I6Ö1,  revoked  the  Utlm  of  40,000  pttrsons 
who  had  bettn  ennobled. 

•  Aftor  13.50  (P.  lie  ta  Forest).  Cf.  ordinance  of  I.S82.  The  German 
axiom,    "OfTieu  doiut  not  eoaoblo  any  one."  expresses  tho  primitive  law. 
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'/  y    \4iU*ti4/  '/tt^*^.   v>jj*rs;,   '/Hf^T*.   «   ti*^   *™i   of   the    ITOOs. 

i  %f/  mrw  WoMIMf  waM  Um>  —  Tbt  rights  of  nobOity  were 
f//<<  'A/  Sii  li/tU'iftif  yiWvh  r^^MjIte«!  frr^n  crjn\'iction  oi  infamous 
I  urn*  .  *  'ih  ''/  'l'-(('wU'.i'/»(,  Oiat  i.i,  by  following  a  trade  (despi- 
luiiU  l/if -.ifi' -M,  liM(»<l('-raft;  iri^yirnpatible  with  the  profession  of 
Him-,  but  ii>  ('*<■  Utt/'r  raw  th«?  noble  status  was  suspended 
tiiiUi  I  itiiiii  I'Mt,  for  m  WKi»  an  the  iioMe  began  to  Hve  like  a  noble, 
III  (jro7*i»'l  Im»  foriii'T  Miiitiih.* 

%  'rW\    TltlM  irf  Uw  KobUltj.'  -    Mrwt  of  the  titles  of  nobility 

(ijulii'i,   Mil«,   tuiirmüm-H) '  (l(it(«l   from  the  Prankish  epoch, 

will  M  tlii'.y  wi-ri<  fi|>|ilii'il  to  |>iililic  fiinctionarie»  and  described  the 
iitlJiiiM  wlili'li  llicy  li(-lil.  Tlic  titir  of  "  baron  "  was  not  a  title  at 
llii>  vi<rv  tlrnt ,  ll  wnri  iii'iirl.v  the  »luivulent  to  that  of  free  man/ 
'I'liHl  lit  "  iiiirii'i',"  rrrtrrvfd  fur  the  mombers  of  the  royal  family, 

\i>iii1iiiiili<  iinlillltv,  "iHtiiiltlvi>,"  /.If  Hoiiue,  140.  The  professors  of  law 
nMi>i  <»i>iih  tmirntif  iii>rvl<n>  lin<l  t))i<  riKlit  to  the  title  of  ooimt;  but 
llit't  tin  ihii  ntitihi  to  liHM>  Inkoii  il  aftor  t1)t>  KVX)«!. 

I  h*  Ki><ji»,  |i  I'J^     MH.vontNiiil«V>lu>vin!iof  Poitii>ri),from  1372  to  1375. 

•  K'i>hIm<i  li>  1li»i'  ii»»i'  i>y  |*»>vorl.v.     Loysvl,  34,  35. 

t  •\!.\\  i(>>  Hkiiii  Umiim."  I.  M.  Kdict  of  Aumale.  April.  1450.  Ord. 
I  \w\  \  mi;,  t-1,1  iHil  »rf  ll»'  »tn'h.  «»f  Austri»  for  Hr*httnt.  Dec.  14.  1616. 
I  -t  .\\',  »■.  I*  ;Ui»  Tlio  mtlMrtMl  «l»>n>(Ptt«'<i  in  «'riÄin  pnuinoes  but  Dot  in 
iSM*»>«.i'  AwA  \y\\\\^\\\\\\  viU«  »»»kinc  »viumon.*t»on«  lar^  scale (DpvI. 
\»n»*  1  '  I.U^V  m*nui».'xvm»wrw  A^rvl.  Itül».  An. 452'  dtil  not  involve 
l\MU'iiti>*'  (*l»t'  »>«M.'  v>MiUI  «»mV  !n-i  o«n  Und«  provided  he  did  not 
V^>,.  m.ns«  »!(«!)  i,>«i    (\l,>wi  ,tlor   ir.W      >"Tv*n\  :h»'  sixteenth  century 

..,-. »..  A-  \    >  ■>••  i^)''»"  ,»■'..'.  'v*  cr*v.,;'*:h.\-  S«ö  Ivw:  •.'T.ttT  s.-'Siry  :irv^agh 
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was  t'xt€n<le<I  itt  the  1500  s  to  a  few  nobles.'  The  king  con- 
ferred titles:  (a)  originally  by  infeudation.  by  granting  a  fief 
to  which  the  title  was  attached ;  (6)  by  raising  certain  lands  to 
£efs  uf  dignity,  in  tlie  1300  s  (  for  example,  the  raising  of  a  simple 
seigniory  to  a  duchy) ;  (c)  by  personal  grant  [e.g.  the  marquis 
of  Dreiix  and  tlie  coimt  of  Cbaniillart  under  Louis  XIV).  At 
the  same  time,  the  nobles  who  acquired  fiefs  took  the  titles  that 
were  attached  to  tliem.  They  were  transmitte<I  from  father  to 
son  according  to  tlic  rule  of  primogeniture,  like  patrimunial  pro|>- 
erty,  ami  as  a  fixed  hierarchy  became  e:>tabli»hvd  among  them, 
an  irregular  practice  was  introduced  by  which  the  younger  brotlicrs 
added  to  their  family  name  a  title  inferior  to  that  of  their  elder 
bnjtber;  during  the  life  of  the  father  the  oldest  son  did  likewise. 
The  noble  without  children  designated  an  heir  under  aiuditiou 
that  he  l>ear  his  name  and  anns.'  The  hierarchy  of  titles,  unknown 
at  first,  because  tlie  rank  of  a  seignior  was  determined  by  his 
power,  became  fixed  in  order  to  regulate  questions  of  precedence 
when  titles  no  longer  corresponded  to  an  effecti\^e  sovereignty.* 
In  the  1500  s  the  classification  was  as  follows  :  *  duke,  marquis  ( ?), 


■  Principalitios  sinco  th«  LSOOs;  tbus  ihe  Moignior  or  Moniirö  was 
styled  prin««  (in  tUe  1600  b>.  The  king  profited  by  tlu»  f»cl  in  ordvr  U> 
«iwrt  Unda  into  principD,lilic<i.  Napoleon  !  made  this  the  highest  of  all 
titles;  Loyseau  placed  princt«  only  aft^r  aounU;  at  the  end  of  the  Old 
R^me,  tuey  vmne  after  dukcH. 

'  Thp  tronsmiwion  of  tho  title  in  the  collateral  line  or  by  virtue  of  tosta- 
menlmry  diapO«ition  had  to  be  approved  bv  letter»  of  the  prince. 

'The  da^lic-aiiou  of  ihe  oldest  register  uf  Philip  AuKustus  was: 
1.  dukei  and  coimta;  'i.  barons;  3.  chatcliuns:  1.  cavalicrK  (without 
doiiht  l>aniierets,  "milites  bannerii");  5,  vavs)<^i>rx  (noliles  of  inferior 
coudiiiwn).  Cf.  sCTvenl  "üvffC>,"  "voyes,"  '"ba«lii'lit'r"  ("bacatariu»"). 
"Jo8ti«.'."  p.  67:  aukc,  count.  ^Hseount,  baroo.  chatolain.  " vavn«!*or," 
«itixen,  villein,  (ilanaon,  IV,  73.5;  Lnyttl,  46.  47.  "Doininm',"  sciKntor 
■or  sir«  (Euiflish,  sir)  ("dominu)^  JohuuDv»."  "duiuiiui»  Bvlli  Joci."  meesir« 
Joan,  mignior  of  Beaujeuj.  "\[onsieiir"  is  the  «{luivnU-nt  of  "dominus." 
(Monidour,  Ihw  king'«  brother.)  Pruv»jnit«l:  K.N..  N ',  for  "dominus"; 
K.A..  N',  for  "douiiua."  Spani^U  "don.  Domieellui!,'*  "dünioisiia»," 
"donzot."  a  young  noble  heforo  bring  esquire.  "  Domina."  dame  noide 
woman.  "DomiceUa,"  "demoixelle,"  daiightt'r  of  a  Kentloman;  from  the 
1200s,  married  women,  or  widows:  IuUt  "uoblceito  '  of  iho  robe,  hour* 
Booisie.  Conoprntng  the  title  of  noble  man,  t.(.  La  Rogiu,  p.  209;  (Hry, 
Diplomat.."  p.  31S  (title"  and  qualiUc«). 

*DukBf<,  (touiit-s.  <'te.,  uf  the  m(marelii<>al  epordi  «»celved  tlifir  titles 
from  the  king.  Dukes  and  peers  with  t-ho  right  of  sitting  in  Parliami^nt, 
bcrtKlilary  duki>4,  «luktw  "i  brevet."  I^irjsni,  .Vi,  16 :  there  were  in  France 
twelve  pecHJ,  six  eeulesiaäties  (Itticims.  Latitfri's.  Looa,  Ui*auvaiii.  ChlilonB, 
Noyon)  and  six  "'Uues"  (Burgundy.  Normandy.  Ttuyenne,  Champagne, 
Flandetfi.  Tonlouetel.  As  these  peerages  Were  rcunit«d  to  Ih«  crown,  tho 
kinf;  instituted  others  from  theui  and  in  a  larger  number  (NiveruaiB,  Eu, 
Gutae.  etc.).  The  piN<r»  of  Franc«  wore  present  at  the  crowninc  of  llio 
king,  received  his  oath,  promised  him  obedience  in  the  nam«  of  the  eoun- 
try.  asBÜted  him.  and  gave  him  euunsel  when  he  held  his  estates  general 
or  when  he  Bat  in  Parliament  holding  hin  "lied  of  juBli(M>."     LurhaiTr, 
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count,  viscount,  baron,  knight  (chevalier),'  and  squire.'  From 
the  titled  nobility  was  distinguished  the  simple  nobihly,'  which  no 
longer  exists  to-<!ay,  the  Hcvolution  hannj;  destroyed  its  privileges, 
although  the  titles  are  still  pmtected  by  law  (Code  penni,  Art.  259). 


"Mao.."  p.  5G0;  "R.  hiBl.,"  54.  382;  Flach.  "OHk.."  I.  251 ;  lanfloiii. 
"LMOrig.  du  Pari,  <lc  Paris."  p,  12:  F.  Lol.'"R.higt.."  1894.  vol,  A4,  p.  ^  ; 
Viollel,  "11181.."  II,  428;  G.  dr  .Ifanli-s/r«.  "I<:ui(l4>i>  dM.  i.  G.  Moood.." 
p.  ISO;  i^ofciiRdc"Hi»t.duBiiiMivai8,"  1892;  /■uwi(«T(,"Tttbk'."Boe "Paria." 
Tho  Prcnrh  pcors  w«ro  not  difllinKuiuhod  ori^nally  from  tbo  flcf  pwn 
who  uttwndpd  ut  l.hv  «ourl  of  tli«.*  iiug,  )w  Hi  thv  court  of  i««h  Migmor. 
Prom  ihu  1 100  n  liy  thi'iti'  wt-ru  iindcr»Lood  tivi>lvi<  eri-ai  vamsls  dcpmdmit 
dirftctly  upon  Ih«;  kine.  forminc;  jMirt  of  his  ooiirt.  hut  heiag  MfMraUtd  by 
tb(>ir  powur  iii  tiu}l  trvm  IIkk  uUivr  jiit-iiit>rni.  It  wtw  decided  in  1224  Iblä 
thü  oMcon  of  th«  kinn':«  polaoc  hail  tha  risht  to  sit  with  th»  Frcnoli  peurs 
to  judg«  A  peer.  Ou  Canff,  see  "Paria.  *  "Joatio«,"  p.  12tl;  "Oum," 
"Tablw,"  •«•"?».««."  TheprcroKHtivtHiDrili»»  pvvT%  relative  to th««oroD»- 
tioD  of  Idncs  docs  not  dal«  biK'k  of  ihv  1300  8.  Thocooventiooal  &rur«of 
twelve  peers  {rf.  twelva  apostloH»  w&«  not  olwavs  attained.  Tn«  six 
ecclemaaiieal  peer»  doublletiH  sub>H^tiHQl  to  tkt<  "laioal"  p^xjrs  Uar^e  ti^rri- 
lorial  divisioiu  ot  tho  kinKdoin.  Uunrmdr,  Normandy,  etc.).  euated  in 
12IÖ.  It  i»  no  lonKCf  admitted  that  the  neeraffe  was  oonDtirutfld  hy  Philip 
AufcuxtUfl  "ä  prapo«"  th«  prooeiuof  Joan  lAckland.  tiimont,  "La(M>n- 
dainn.  de  Jwin  S.  T.."  p.  ,10 ;  "Acad.  sc.  morale«."  ISiW.  83.  C/.  Btack- 
atone,  vol.  2,  p.  '.H. 

'  L.  Oaulier,  "La  Chevalerie,"  1KS4;  Fiach,  "Ori«,  d»?  I'anf^.  FVance." 
II,  5til:  "Gr.  Enc.vcl."  iOiry).  This  in-ilitulion.  of  little  importance  in 
law  ("Or.  C,  Norm.."  22)  hut  not  in  relation  M  thecuHtnms  (ef.  (<hpvalif>r»- 
l>n){ai)dii,  "Itaubritter"  of  Oemiaoy),  hiul  its  origin  in  the  solctmnitie«  of 
tho  taking  of  arm»  and  in  t lip  custom  of  borsohai^k  llchtir^.  The  "chova- 
li«r"  wu)  at  &nt  mmply  th<i  «-aviüicr,  ri^-h  t-ni)ii)i;h  In  <-ipiip  hiiri«-lf  at  his 
own  (•xpoQM,  then  posti««eor  of  a  tief  or  Ibv  eon  of  a  &vt  holder.  Military 
ccremoaial,  then  reUgioUR  from  the  llOTIa.  Following  tho  CniRadee. 
chivalry  bccajne  an  affiliation  of  all  KenÜemMi  to  di-iond  ChriittiAnity. 
No  kniffht  wafl  born  so,  not  even  the  kins  (Francis  I.  at  Maritcnan). 
Ever>'  knisht  was  ahte  at  ßn<t  to  create  niiotner  knii^ht ;  tben  in  the  1200a 
the  nile:  "of  a  villein  no  one  Uut  the  king  can  make  a.  kniicht."  Qoid 
spun  were  an  attribute  of  the  knisht.  silver  of  the  nquire.  LvgtH.  31-96. 
At  the  end  of  the  12(M>ii.  the  letri^li'.  civilian»,  chevaliers  of  the  laws. 
Chai*rnutrtiit,  p.  74;  LoffKtl,  p.  31.  Military  n-lifiioun  order«  (lltlOs) 
boKpitalcrs,  or  Kni|{ht!>  of  Malts.  Templars.  Teutonic  ordern  and  the 
court,  orders  (the  <"»rdcr  of  the  (iartcr:  the  Order  of  the  (lolden  Fleece, 
the  HtAT.  in  13.^1;  Haint  Michel,  14tiU;  Holy  Spirit.  Henry  III;  Saint 
Louis,  16H3;  "M^t«  mililaire."  for  Protestant  officers).  The  nomio»- 
tion  lo  one  of  these  order«  wan  equivalent  li>  euooblejnenl.  Loytrl,  31. 
The  younjrer  members  of  titled  familica  took  tho  title  of  knight,  in  de- 
fault of  otners,  at  the  end  of  the  old  r^me  (the  knight  of  X,  patronymic 
name). 

»Squir©  ("«ouyer"),  cf.  "Or.  Encyd."  (CA.  Mortet).  at  first  a  noble 
tUIine  a  subordinate  offic«.  then  nobles  too  poor  to  bear  the  expense«  of 
knight,  service,  inferinr  nobles,  f^jf^et,  31.  Tn  Rngland,  eMuire" 
becunie  üyoonymous  with  "  Kenlleman."  The  son  of  a  kiiight  waa  bom  a 
•quire  and  became  knisht  by  virtue  of  lettera  of  the  Idng.  Deal.  Jan., 
1624.  and  tho  •■r^lemcnt"  of  .\ug.  13,  1867. 

*  Qermanv  :  tbfhif/h  twbiiily:  i^u)  Htatetiof  the  Empire;  (b)  immediate 
MÖgnioTBof  tbe'empire  who  no  lonKer  appeared  in  tbedietei,  "Iiooebstfreie," 
"^jmaatengesohlechter"  :  (r)  mediatir-ed  familiM  who  had  been  com- 
piled to  renonncc  their  claims  ajiHtate«  of  liir  Umpire.  Th**  injcrior  nobij- 
Ulf  was  dependent  immediately  on  the  Hinpiro  or  on  »ome  sovereign, 
seignior.     English  ''gentry,"  Olatton,  6,  80. 
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The  ijarticle  "  de  "  is  not  a  proof  of  nobility,  as  is  mmmonly 
belie  veii.' 

§  294.  Th«  Personft]  PriTtleffSt  of  the  Nobles.^  —  During  th» 
monarchical  period,  the  siin'ivals  of  tlu'  sovereign  rights  of  feudal 
seigniors  of  former  time:^.  or  compensHtion  for  their  loss  were  of 
different  orders :  (a)  mUiUtry,  the  higher  gra<le-(  of  the  army  being 
reserved  for  the  nobility;'  (6)  ßMoI,  exemptions  from  the  royal 
"taille/'*  from  personal  "  corv&s,"  from  "  Iwnalitfe,'*  and 
from  dues  on   freeholds-^    (c)  judicial,^  the  nobility  had    their 

'  AL  prfaent.  it  in  not  allowod  to  take  the  particlo  by  adding  it  to  one's 
name,  neither  in  a  diinsion  of  Ihi»  name  alloworl  if  it  «oramenoea  with 
"de."  Thi«  would  chftiip-  th«  n»m»i.  I'onnernind  tlj*>  Rfimnn  §yst#in  of 
onornatolum',  Cf.  Girant,  "Maouol  de  dr.  rora.,"  P-  ItH;  Cognat.  "Kpi- 
gfraphio,"  3* .  From  the  fall  of  the  Umpire  to  the  l.VÜ)  a,  it  was  rustnmary 
to  ^ve  only  ou«  nariin  al  th«  tini«  uf  ijirlh  or  rather  al  the  chrislt- ning ; 
tim  Chureh  mado  it  a  duly  to  take  the  name  of  the  ^dmother  or  godfather. 
Thii  namo  vu  perflonnl.  not  heredilAry.  To  thi»  haptismal  name  waa 
added  at  a  ratwr  early  lim«  a  iturnamf>,  in  ordBr  to  prevent  tb«  nonfu- 
akm  rD«uIiin(r  from  horaonyray  ("N.diotus  Huer,  Nifier.  G.  oon  bibeus 
aquun,"  Le  HIane,  lje  Petit,  ©t«.)-  fioiihriqiiets  ware  frwjuent  in  the 
act«  of  thw  10008-  Or  indexed,  Ih«  nanii*  was  doubled  by  adding  to  it 
thai  of  the  father  or  that  of  iho  mother  T'liereagarius  fiUus  RichardiB"; 
the  word  "flliHs"  drops  e-asily,  for  pxaraple.  "JohanueH  .\11dr0e."  Cf. 
Arabian  nann^s,  "h*in"  ;  Slav  nanins,  "  [van  Petrovitch."  son  of  i'eterl  or 
the  nam«  of  a  plaec»  (place  from  wbi(!h  one  eame  originally,  or  land  of 
whirh  he  waa  iiroimeiori.  TheKe  Hurnames  or  addtliuntf  to  names  have 
served  as  tran<iition<t  from  individual  nnmc^.  which  alone  wore  formerly 
knonm,  trO  family  name«  or  patronymie.  invariable  or  hereditary  namon,  by 
a  jfeneraJ  use :  ät  least  sinee  the  I.IIK)  s,  and  the  reifular  tenur«  of  the  aet« 
of  the  eivil  Stale.  Ord.  ofl-WW.  Art.  50.  52;  Mareh  20.  1.155:  1629.  Art. 
211.  The  nobleü  naturally  followed  the  habit  of  ha^nne  their  nam*» 
follow  that  of  their  fief  or  o-f  unilinj^  them  by  the  particTe  "de";  tlii« 
explain»  the  common  error  whieh  eoneiders  this  a  sign  of  nobilitv.  It  was 
not  always  so,  for  villeJmi  used  it  in  taking  the  name  of  thetr  lands,  and 
its  absenoe  does  not  nrove  that  a  person  was  not  noble  or  of  very  old 
family  (the  Damas,  tn©  t'habols ;  Jacques  Tessart.  baron  of  Tournebu 
was  offended  he«rause  "de"  was  added  to  hi»  old  and  illuatrioua  name). 
The  edicts  re«traimn([  the  uBurpalion  of  nobility  aimed  only  at  the  abusive 
use  of  the  title  of  squu-e.  Giry,  "Diplom.,"  M! ;  La  Roaw  in  his  "TraitÄ 
de  la  N'obleB8«  "  ;   LaUier.  "  De  La  propri^tä  des  noms."  1«90. 

*  Feudal  epoch:  judgment  by  peers,  exemption  from  the  "taille,"  and 
from  the  tolls.  Iteaumanoir,  I,  l-"»;  2;  2.'»,  15.  "Ct.  de  Saint  Louis,"  I, 
63;  "Olim."  "Tables."  emmi  "Nobilea."  I^igisl.  of  Louis  the  Quorreiaomn 
on  the  privileges  of  nobilitv,  Ord.,  1.  ßßl  and  following.  Edict  of  f -harles 
VI.  Aug.  11.  140»,  etc.  "ll.  hist-,*'  M.  241  :    ViolM.  "Inst,  pol.."  II,  2"J7. 

*  FrrrHre.    "Diet.,"    see    "Nobles";     Potkier.    "Tr.   des   pers,,"   31; 
Merlin.  "  RÄp.,"  see  "Nohles,"     GdJct  of  May  22,  17S1.  fsamberl,  27,  21). 
Tiaosfurmation  in  lax :  rolls  established  accoriling  to  a  declaration  of  their 
ineomu  by  the  noblea.     Forlreaaas.     Ord.  1626.     La  Rogut;  "Tr.  du  ban 
ct  orridre  bao"  (old  rolls). 

*  Ord.  Blots.  ^Vrt.  5.  Uul  the  equality  of  all  before  the  tax  appeared 
in  new  taxes,  capitation  tax. 

*  Certain  oflic*-s,  certain  canonsbips,  and  monastic  places  were  t«eer\-ed 
fur  them.  By  virtue  of  the  Conoordat  of  l.'il6.  the  number  of  years  of 
study  wa^  reduced  from  five  to  three  for  nobles  (baiiealaureate  in  civil 
and  canonical  law). 

*  la  the  1200  8,  villeins  were  summoned  from  monung  to  evening; 
nobles  every  fifteen  or  soventoou  daj's.     Loysel,  45.     But  the  lime  of 
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own  special  juflgeet,  the  bailiffs  and  the  seiieät-hals.  and  iit  criminal 
cases,  if  there  was  an  appeal,  the  united  ehauiber»  of  tlie  Parlia- 
ment; if  they  were  convicted  of  crime  the  puiiisliment  inflict«! 
upon  tlieni  was  less  rigorous,'  they  were  put  to  the  torture  uidy 
in  exeeptionid  cases;  (rf)  konorary,  they  took  precedence  over 
memhers  of  the  Tldrd  Estate ;  were  permitted  to  designate  them- 
selves as  squires  and  to  have  erestol  coats  of  arms ;  they  had  the 
right  to  bear  arms,  the  privilege  of  wearing  a  white  phmic  <>n  their 
hats,  of  decorating  their  roofs  with  a  weathercock,  and,  as  patmns 
of  the  churches,  they  had  the  right  of  incense  and  certain  funeral 
I>rivileges.^ 

§  295.  The  Mobllltr  in  1789.'  —  Aside  from  the  privileges 
allow«]  them  by  law  the  nobles  eiijoye*!  others  in  fact.  Thus  the 
royal  auirts  dealt  less  rigorously  with  them  than  with  "  roturicre  "  • 
anil  the  fiscal  administration  itself  Itccarae  lenient  toward  them. 
The  higli  nnhiUty  were  the  nvipiciits  of  pensions,  court  commis- 
sions, and  fat  sinecures;*  this  was  the  price  by  which  tlicy  were 
paid  for  their  sovereign  ri^ts.  The  feudal  dues  amounted  to  little, 
and  they  gained  more  through  exemption  from  the  "taillc"; 
they  paid  taxes,  »o  it  wius  said,  witli  their  blood,  but  this  was  not 
exact,  since  they  rendered  military  ser\nce  only  when  they 
pleo^  and,  moreover,  the>'  ha(i  the  advantage  of  occupying 
exeJiisivcly  the  higher  grades  of  the  ser%'tee.  The  seigniors  for 
the  most  part  did  not  reside  on  their  lands;*  they  were  held  re- 


niinmons  «a«  fixed  by  ray&l  ordinanRes  without  Hintitiction  between  noblu 
and  villeins.  "Committimu!!,"  •octra-ldiral  Cemu  and  privileges  in  caae  of 
iwiiun-,  et«.     Ord.   1270.  VMYl.  131«. 

■  TliL'y  vvTv  propc-rlv  milHmts  of  ihe  kinff.  that  is  to  say.  jiuticiubiM 
of  Ihekingonlv.  "(ir.  t\  dePr.."2.  7:  Loyttt.'^:  P.  <U  Font..  A;  Ord.  d» 
Cr*mi«u,  l."»»«;  Ord.  IÖ7U,  1,  '20:  Loii*el,  R4.S-,S52:  th*.  nobl.-  wm  t». 
hoadi-d  under  {.■uuditinna  wh««  a  villein  was  buncf.  BXiH>iit  in  u  viUnu 
eaeto:    tho  noble  naid  tiO  pounds  tine  where  Ihe  villein  p&ia  onl^-  (iU  sol«. 

■  .SfNWitl  civil  lii»  for  noblem  :  prefprentre  in  the  ra-tt'  of  It-gat-lwi  of  the 
conjoint  noblt^^s :  urimui^niturn  in  rpHiHwt  to  noble  proptTtii's;  majurily. 

*  In  Rneland,  the  feud&I  nobility  had  almost  disappeared  in  the  1400s. 
The  country  (p/nlrj.  pe«*r8  includ««!,  then  constituted  the  superior  social 
«lass.  (VatwrninK  the  olitfarebical  r^me  that  it  founded,  cf.  BotUmy, 
op.  cit..  3d  port. 

^  «Tho  "OrcBt  Days,"  "asBiws"  extmordinar>-  held  by  royal  eommia- 
nonera  when  the  urdinory  eourta  seemed  too  fenl)lf  to  niainiain  order, 
of t«o  revealed  ahnM»?!  and  vexation«  t^ramttted  by  nobles,  ftreat  Dax*«  of 
INaiHen.  Ui;M  ('2.y)i-api(«l(.f)iid)<ninaiion4  —  no  one  wb-h  exeL'Uted).  <Jn.>«l 
Days  or  Clemiont.  Kiti.?  ("M*'mnirs  nf  Plf^fihier") :  a  sincle  ooble  was 
executed.  FVnm  UHa  to  10711.  xixteeu  eapital  edict«  against  du^; 
8,UUU  lettem  of  pardon  to  noble  duelists. 

*ConeeminK  thom  pensions  and  Hineeiirea.  cf.  tfAvenet,  "RJehelieu," 
vol.  1 ;   Boileau,  "Etat  d*  U  IlVanre  en  17S9." 

*  Arthur  Young  in  I7S7  described  the  prosperity  of  a  nUaee  where  Ch« 
«elffaior  lived. 
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sponsibl«  for  the  extortion  of  their  farmers,  but  they  were  not, 
as  the.v should  have  been,  the  benefactors  of  tlie  teuHiit»,  theageats 
of  a^icukural  progrcäs,  and  the  aüniuiistratont  and  hoaorary 
judges  of  their  domains.  Tliey  were  no  longer  tlie  appointed 
represcntativea  of  the  nation,  for  tlie  verj-  simple  reason  thai 
there  was  no  longer  any  political  representation,  no  longer  any 
Estates  General.'  Nothing  justifiwl  the  ])riv'i!cge3  of  tlits  class, 
which  constituted  only  a  vary  feeble  minority,  for  the  nobles  in 
1789  hardly  numbered  more  than  140,0(X).*  The  decree  of  June 
19,  1790,^  al«)Iisheti  the  nobility,  though  Napoleon  I  attempted  to 
reestablish  it  in  IS08.* 

Topic  2.    "  Roturiers"  * 

§  296.  The  "  roturloFB  " '  atnstitulcd  a  class  of  free  men  inter- 
mwliate  between  the  nobility  and  the  serf  class.  Tliey  did  not 
have  the  privileges  of  the  nutiK^,'  and  as  they  were  tlie  ti-nanta  of 


'TatV,  "AncienRfig.."pp.  16.  35;  "It.  a.  hist.."  61.  304;  46.205. 

*  la  1580.  there  were  TO.tKW  fiefs  or  »ubAeis  in  FraQfiu,  aocyrdinc  to  the 
"Seoret  dns  fintuippa"  of  Froumrnte.au.  Champion,  "La  fVani«  dap.  lee 
cahiers  de  17sy."  p.  85, 

»  Decree  of  June  1!>.  1790:  "hereditary  aobitity  is  forever  «bolished  in 
France;  in  ronnoqiicn*«,  tlif  title»  of  m&rquia.  nhoviUier.  squire,  pount, 
visoouDt.  priDce.  baron,  vidam«,  noble,  duke,  and  all  other  like  title»  may 
not  bfi  taken  by  anyone  nor  eivcn  to  anyone :  no  «itizcn  may  ht^ar  any 
nanin  ftxp*«pt  Dtal,  of  his  family  :  no  on«  may  <vnnpel  his  domentio  9«rvant 
to  wear  liver>%  nor  may  havo  ami-i ;  ineense  will  not  be  burned  in  the 
temples  »'.xeppt  to  honor  the  Divinity,  nor  offered  to  anyone  whatttver;  the 
titles  of  ntouHoigneur  and  'my  aei^neurs'  will  not  b«  given  to  anybody 
nor  to  any  individual,  no  also  the  titlen  of  excellence,  highness,  eminonc«, 
and  BTandt^iir." 

•  New  nobility  with  entail  ereat«!  by  Napolean  I.  D«two  of  March. 
1808.  The  Legion  of  }Ioaor  was  the  "iaTenur  aMsiee  of  this  syatem  of 
fiüfs"  (I'iolUtj.  Napoleon  gave  to  hi»  nobility  only  honorary*  privilemjs. 
Ho  did  not  reUeve  it  from  public  r«tponMibilitiM.  In  order  to  show  that 
titles  of  nobihty  did  not  re«!  on  thoposBOMionof  land,  buton  the  will  of  the 
sovereUra.  he  lorbade  newly  made  noble»  to  take  aa  a  title  the  name  uf  a 
landed  estale.  (?liart^r  of  1S14,  .\rt.  7:  The  old  tiohilitv  retook  their 
titles;  ihr  new  retained  theirs.  Ord.  8-14  Oet..  1814,  Art.  2.  When 
the  grandfather,  the  .-»on.  and  the  ^rand-ton  had  been  flueeeesively  memberti 
of  the  I<eginn  of  Honor,  the  grandwin  wtu  i-ntitled  to  a  noble  title  by  right, 
and  «ould  transmit  hif  nobility  and  bis  title  of  ehevalier  to  all  hit  dweend- 
anta  (upon  the  naytn«nt  of  a  4<(«rtAin  »um  and  the  poaaeasion  of  letters  oC 
ohaR<>e]Wy).  Ut«>rmot  Feb.  29.  1$4S,  abolishing  [>««ree  of  Jan.  24-27, 
1852.  reestablishing  title». 

^  LiicÄairf,  ■Man.,'  328.  3S3;  GtoMon.  V,  89;  L.  DeliaU,  »p.  eit: 
Stignoha»,  ov.  cU. 

'  Loytfl,  i25,  2Q.  Not  noble«.  Men  "de  poe«l«"  or  "pötö"  ("polii»- 
taa">  a  word  which  aI«o  sorvM  to  designate  wntta.  "Roturiers."  from 
"ruptura,"  tbotki  who  bn«k  the  earth. 

^  Lomd.  49:  "Savi-  a  villein  fnim  the  gallows  and  he  will  out  your 
throat.  '  Prejudiee  of  the  nobility  against  thp  villein.  Judicial  duel. 
Loi/ifrl,  i>.  812;   »lunmon»,  p.  743;    majoritv.  p.  718;    frM'hold.  p.  721. 
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the  latter,  or  «nenable  to  their  jurisMÜction,'  they  were  subject  to 
feudal  dues  and  justice  fees  whirh  neigiietl  u|»>n  the  serl^.  But 
they  were  not  subject  to  the  hardens  of  "  fonoanage  "  [a  fee  paid 
the  seignior  bv  a  serf  for  marrying  a  woman  subject  t<»  another 
scigniorj  and  "  mortoiain  '"  jright  of  the  seignior  to  retake  pos- 
session of  the  land  of  a  serf  M-bo  dietl  without  heirs] ;  often  indeed 
for  tliem  the  burdens  of  the  '*  taille  "  and  the  "  cor\'^  "  were 
mitigated  or  not  exarted  at  all.'  The  "roturiers  "  who  lived  in  the 
coiintr>'  were  called  "  villeins  "  ("  de  villa  ") ;  those  who  lived  in 
tlie  towns  took  the  name  of  "  bourgeois  "  (frf)m  "  Burg,"  a  strong- 
hold). The  legal  condition  of  the  two  classes  was  originally  the 
same;  but  the  litmrgeaisie.  enriched  by  commerce  and  induatiy. 
em  unci  [Ml  ted  for  the  most  part  from  feudal  ducH.  nrganizetl  into 
corjHiratiuns,  eventually  came  to  have  a  municipal  (prganizati(m 
and  even  representation  in  the  provincial  Estates  and  in  the 
Statet-Gciieral.  They  formed  the  Third  EsUte.  the  third  order 
of  tlie  Stute. 

§  297.  Th«  Bourgeoisie.  —  Among  the  "  rotiiriers  "  tlie  bour- 
geois was  tliercforc  a  privik-gi^l  [«rrson.  ITie  rural  class  of 
"  roturiers  "  (vjIU-ins)  organixcd  itself  sIüwI\  ancl  witli  difficulty* 
and  acquired  the  right  of  {K>lttical  representation  only  duiing  the 
monarchical  (»eritxl  at  a  time  when  it  had  lost  all  value.  The 
rural  parisli,  which  was  uluinst  always  confounilcd  with  the 
"vicua"  or  the  Roman  "villa,"  acquired  from  the  400  s  a  rdigious 


■  Domicile  made  the  "roturier"  amenahle  to  thf  juriadiPtton  of  tb<» 
niiniior.  l/oy»ei,  44:  avowal  involved  the  man  and  he  waa  ameoaM«* 
to  tlw  juriniliction  of  tiie  HeiEnior  in  rpnpnnt  to  body  und  <>hatt(i1  wben>  Im 
«I«pt ;  but  by  the  Ord.  of  MnulioA,  Art,  IWi,  mwdpnu^anors  w^r«^  pnoiabf^ 
when?  th«y  were  oommitt<!d.  and  he  who  coramitl<Ki  them  coiilcl  not  aak 
to  be  Hont  b«foPe  the  wiirnior  of  the  phu'e  when?  he  ruRidetl. 

*  /-*.  de  Font.,  la,  S:  "saf-bcs  hi*^n  que.  scion  Dieu,  tu  n'a  mi*>  pl^nifero 
poe«te  »or  ton  «"ilein  :  dont,  «i  tu  prens  don  sucd  fors  te»  droit*»  redev«»- 
tiaaoc>  qu'il  te  doit,  tu  lea  orenK  4-ontn<  I>pu  ft  iuir  In  p^ril  de  t'atne.  n)tnm<> 
robierrM.  Kt  oe  quVn  ait  que  totes  lea  rboM-a  que  vilf^ias  a  sont  son 
•MKnor,  c'est  voire  k  sarder :  ear  s'elea  estoient  mn  wiKnnr  proprea,  il 
D'auriol  quant  ft  nn  autl<^  dilTörrncip  entre  snrf  et  vilein;  m&s  par  nostn- 
usage  n'a-il,  entro  toi  at  ton  vilein.  jufce  font  Deu,  tont  oom  il  «at  t«s  r>oti- 
obans  et  t«w  levann."     Lo^*rl,  49. 

*  Coiioerning  rural  panahoa.  r/.  fmhart  lif  la  Tour.  "R.  hist,."  1806 
and  föllowinß.  Conoeminj  "mmmumlit^  of  inhabitant«,"  cf.  FriminvilU, 
"Trailö  du  euuvern.  des  biens  et  affaires  de»  eomuiuuaut^  d  babitanta  des 
vflkM,  bourpa,  vüla^-s  et  paroifl!ie<i."  ISIÜ);  Baheati.  "Ijn  \-illaKe  aoDS 
rAneien  R^.."  IfttU.  Rural  (-oinmunilicH  wtre  r*ipreit<-nted  in  theEatataa 
ut  th<>  end  of  the  l.'iOUs.  Babtau.  "Aswrnblt^es  ceoenües  des  eommu- 
naut^sd'habitant»)  du  .Xfll  n.  k  la  Revolution."  l.SiKV  A  reoent  Rnfliah 
law  give»  to  villa^os  [»nvcrnf^d  until  ttn*  pr(<«ent  tlnif  by  thi-  squin^  ana  thi* 
curate,  elected  councils  if  they  i;oDiain  more  tbaa  300  in  habit  on  t»,  other- 
wise thev  are  imvemed  bv  an  attaembly  of  the  inhabilaoLs.  Gliu*on.  V. 
162.  and  \.RT|.,  1H91.  446. 
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character.  An  administrative  lii^trict  knott-n  as  a  "  community 
<if  iiihahitaiits  "  was  prndiic«!  hy  means  of  dissociation  and  was  su- 
perimposed upon  the  parish  or  placed  alongside  of  it;  this  was 
often  only  the  parisli  considered  in  its  material  interests,  or  from 
a  lay  point  of  view ;  it  was  sometimes  a  distinct  entity  formed  by 
a  fraction  of  the  parish,  or,  conversely,  by  the  imion  of  se\'eml 
pnrishes.  Although  authority  resided  entirely  in  the  person  of 
the  seignior  ami  was  exercist^i  by  his  officers,  it  was  an  old  custom 
for  the  inhabitants  of  the  village  to  deliberate,  at  the  conclusion 
of  the  mass,  concerning  their  collective  interests  :  the  use  of  com- 
mon property,  police  of  the  fields,  maintenance  of  the  Church, 
means  of  communication,  and  apportionment  of  taxes.  These 
assemblies  chose  sj-ndics  to  represent  the  community  before  the 
courts  or  before  the  superior  authorities  and  the  collectors  of  the 
"  taille."  Gradually  the  system  of  representation  become  pcr^ 
manent;  in  the  1600  s,  however,  not  all  rural  communities  hod 
sjTidics.  At  this  time  they  were  subjecteil,  like  the  urban  munici- 
palities, to  the  tutelage  of  intendanls  (Decl.  of  June  7, 1760).  The 
E<!ict  of  June,  1787,  substituted  the  representative  regime  of 
councils  of  notables  in  tlie  place  of  the  democratic  regime  of 
general  aascmblies.  under  the  pretext  that  the  latter  were  char- 
acterized by  tumults  and  disorders  and  that  the  more  poaceable 
citizens  neglected  to  attend,  leaving  them  open  to  the  more  tur- 
bulent. 

§  2d$.  How  On*  btcun«  a  Bourraoia.  — One  became  a  bourgeois 
of  a  citj-  just  as  one  became  a  subje«-!  of  a  State  :  I  st,  by  birth  '  and 
by  marriage,^  the  son  inheriting  the  title  from  his  father  and  the 
woman  acquiring  it  from  her  husband  ;  2d,  by  rrituifntv  for  a  year 
and  a  day;'  3d,  by  grant  of  the  freedom  of  the  city;^  subject, 
ordinarily,  to  three  conditions:  residence,  payment  of  a  certain 
sum  of  money,  and  the  taking  of  an  oath  of  fidelity  to  the  city.' 


'  "OUm."  I.  239:  TI,  726.     ■•Pribourg."  Art.  IOÖ. 

»"Aire."  Art.  2;   "BerKU«-»."  5.  12;   "BÄ-illful."  3.  3.  et«. 

'  "LofTÜi."  Arl.  18.     Lonael.  3».     "Fribount."  41. 

*"Olim."  in.  431,  no.  40.  "Et.  di>  [Cnui'ti."  »0.  "Bflaamont  on 
Afgoone,"  11.  Stilon.  v«ar  1203,  in  Oirau-J.  "Ewmi  h.  rhiot.  du  <lr.  fr.," 
n.  24S:  TonnfiinB.  yi^or  1301.  Art  K  fnunthaM!  nf  land  id  the  town). 
■•OUm."  !T.  734. 

*Tb«  vonditioQ  of  n>fiidi'ac«.  whivli  wm  tbü  unly  tbiof  6xaot«d  when 
iber«  was  a  q,uestion  uf  p4^opling  a  new  tnwn  or  of  inen-iwing  the  populatioa 
of  so  old  town,  bfw&m«  uf  Mvoodhry  importanr«'  whrn  the  ft^qtitHitinn  of 
oitiEensbip  was  soiuclit  as  a  favor.  At  TouluuMt  by  th«  old  "('»utiimv," 
12ftS,  Art.  l.'j.i.  l.W,  a  pprwm  n-ftfl  tn-atcd  a«  "nivis"  bj;  the  simple 
declaration  that  hei  nnsbed  to  ffo  lo  TouIoum<  and  li<><»mo  joint  citizen  to 
tbe  "acceptio  itincris."  In  tbc  irxX)*,  CaM-viL'illv.  fur.  02  (1544)  eraolvd 
citizenühip  only  after  an  iociuiry  "  dn  qnalilat«  at  t-onditiuuv  peraooanim," 
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§  299.  Bow  One  ceusd  to  be  s  BourseoU.  —  Convenely  the 
bourgcob  Status  wh*  lust  hy  iiiHrriugt;  ui  u  nou-resident  of  tlie  city,' 
by  acciuisition  of  dtiziMiship  in  another  dty,  or  even  by  simple 
change  of  residence.'  Out-  coultl  not  be  a  bourgeois  of  two  cities, 
any  more  than  one  cnuM  have  two  countries. 

§  300.  The  Penonal  Bourgeoisie.'  —  The  bourgeois  of  a  city 
had  there  both  his  domicile  and  his  customarv'  residence.  The 
fact  that  he  resided  outside  tlie  town  did  not  always  deprive  him 
of  his  rights ;  he  often  preserved  them  by  fulfiUing  certain  con- 
ditions, for  example,  by  coming  to  stay  at  his  city  domidle  during 
the  four  principal  f^tes  of  the  year.  With  this  as  a  beginning  it 
cune  about  tiiat  iiiliabitants  of  seigniorial  lands  were  allowed  to 
acquire  citizenship  in  a  town  of  the  royal  domain,  without  chang- 
ing their  residence,  except  temporarily,  and  finally,  without 
changing  it  at  all ;  in  that  case  it  was  n<)  longer  necessary  to  attach 
themselves  to  a  particular  city,  they  simply  avowed  themselves  to 
be  the  bourgeoisie  of  the  king.  By  the  side  of  the  real  or  oMinarj' 
bourgeoisie  there  appeared  an  exceptional  personal  lx>urgw»iiüe. 
Although  inhabiting  the  lands  of  the  seigniors,  the  bourgeoisie 
of  the  king  enjoyed  the  great  advantage  of  being  amenable  to  the 
royal   judges. 

§  301.  The  Trad«  Ouilds  or  Corporatioiu  of  Artdiaus  and  Her- 
dunt«  *  represented  a  transition  form  between  the  »ervile  labor  of 

and  poMPssioa  of  a  tious»  at-  Toulouse.  Id  the  1700  s,  there  were  oxaotM) 
furmoiitiMt.  publica Liooit.  a  n-iiidtuov  of  fiv«  year»  (Soulaticos,  "Comm.de 
la  Cout.  dp  T..'"  Ord.  18  Sept..  ITM).  Cf.  Albi.  4  iCrauJ.  1.  86).  Ord. 
I2S".  1.  314.  '  "Glim,"  11.  72.'i.  no.  IS. 

■"Kt.  dv  RouoD,"  Art.  38  {doelaratioa).  "Uayouno."  IS  (vear  1273). 

*Ord.  of  Philip  the  Fair.  1287.  I.  3-1.  Ruling  for  roval  ciiizenithip  of 
Un^ruedoc,  27  Aug..  1376  Oni..  Vr.  214.  "Olim."  III.  431.  /.oy«/.  39; 
/fairu«aii,  eee  "Bourgeois  du  roi." 

*  AJone.  "Biblioff.  den  olaaBOs  ouvr.."  1885:  Lrvassenr.  "Hist,  des 
Ola««««  ouvr.,"  I8A9;  Piftottfuntt,  "HUt.  du  eommeroc,"  18K.'>:  Hcjfd, 
"Hist,  du  pomm.  du  Levant,"  1885;  Fagnirt,  "Et.  ».  la  cisrae  industr. 
a,Pari«au  Xtlhelau  XIV'n.."  1879:  HubfTt~VaUmnix."Corpor.  d'arlB 
et  mÄtiera."  ISHA;  Flaek,  "Orig.,"  II;  Afarlin  Sainl-Uan,  "Hist,  dta 
oorp.  ouvr.,"  IWW;  Etnrnn,  W5;  GloMon.  V,  7  e. :  Lueknin,  "Man.," 
3.Vt.  Among  otiier  mnnoeraphx:  Lrrauz  ie  Liney,  "Hist,  do  l'höU'l 
de  ville  de  Paris,"  l.S4:i;  (irrmain.  "HiHt.  du  oomm.  dc  MonippUier." 
ISOO;  .4.  i>uifoury,  "Ane.  oriranis- du  travail  daos  io  Midi  de  la  FraDoe," 
I86fi;  De  RibbU.  "Corp.  ou\t.  pn  Provence."  lf^^!>.  ntP.:  Bouchat, 
•'Hist,  anecdot.  des  m^licrs,"  1RS7;  /«omftcrf,  "Tabl.i."  v»  '•.\rl*  et 
metiers";  Germany:  v.  Fatoir,  "Züuftethum,"  1887:  (iitrkf,  "üenoB- 
ecnttchaflBFiM^ht,"  1808;  Srkr&äer,630;  FrommhntH,  I  116  et  s.;  Italy: 
Alberti,  "  Lo  porporajEiotie."  18SK:  Rodoeanaehi.  "Lea  Oorp.  oavT.  ft 
Rome,"  ISIH:  "J.  dc«  Say.."  1894.308;  (!o{dKhmidt."Vmvi!nalfetch, 
d.  HandplsmohtK."  i.  T,  ISftl ;  Foffnift,  "Diwiim.  rel.  &  Thüft.  He  Findu»- 
trie"  Ijusqu'BU  XIII«  B.).  1*09  (ace  tbe  IiUrodutTtion) :  JtrrrUnna.  "The 
Hietory  of  GUdfi";  frauWin,  "Lea  Corp.  ouvr.  i  Paris,"  1884;  "Enoyd. 
Mignp."  "Dipt,  des  Confröries."  I8S5. 

308 


Chat.  Vn]  THE  feudal  PERIOD ;    PERSONS  [ft  301 

Ihe  FVankish  epoch  and  the  liberty  of  commerce  and  industry 
of  modem  times.^  How  was  this  social  body  constituted  ?  Roman 
tradition  is  perhaps  not  alien  to  it,  although  we  cannot  establish 
a  (ürect  connection  between  the  "  coll^a  "  of  the  Later  Empire 
and  the  corporations  of  feudalism.'  The  guilds  and  brotherhoods 
were  transfonned  into  corporations  or  favored  their  development. 
Doubtless  most  of  them  were  groupings  of  slaves  and  of  "  colon!  " 
of  the  Prankish  period ;  at  that  time  the  artisans  of  the  great 
proprietors,  bishops,  or  laymen  worked  for  them ;  they  were 
divided  into  small  groups,  each  including  those  who  performed 
the  same  kind  of  labor,  and  were  placed  under  the  surveillance  of 
a  servant  or  chief  of  service ;  the  group  was  called  a  "  ministerium  " 
(service),  craft ;  thus  there  was  a  craft  of  tailors,  a  craft  of  black- 
smiths, etc. ;  from  this  was  derived  the  word  "  m6tier  "  (craft)  in 
the  modern  ^ense.  Gradually  the  artisans  became  free,  were  Iras 
dependent  upon  the  seignior  and  his  agent,  manufactured  on 
their  own  account  and  sold  their  own  products ;  but  they  remained 
grouped  and  organized  into  crafts. 

In  addition  to  these  causes,  which  would  have  been  sufficient 
in  themselves  to  bring  about  the  creation  of  the  trade  guilds, 
there  were  precedents,  habits,  and  practices  which  led  toward 
the  corporative  system.  This  system  was  the  necessary 
reaction  against  the  abuses  of  the  time.'  Sulfering  the  same 
evils    the    members    of    each    craft*    associated    themselves 

>  "Credeaze,"  Italy;  " Brüdersohaf ton,"  brotherhoods;  "Einunsen," 
"Innungen,"  "consortia,"  unioiu;  "GiMen,"  "oonvivia";  "Aemter" 
(magiateria) :  "Zunft,"  law,  association  rtiled  by  laws;  "Hanseti," 
"Genossenschaften"  in  Germany,  Qilde  in  England,  "Tseclu"  and 
"  Artols"  in  Russia  (the  first  of  administrative  creation,  Catbarioe  II ;  the 
second,  spontaneously  bora). 

*  At  the  entry  of  the  king  Ooutran  into  Orlöans,  the  trade  guild  went  bo- 
fore  him  with  their  banners  (Oregory  oj  Tours).  From  the  800  s,  grouping  of 
artisans  by  quarters,  streets  ("Acta  Sanct.,"  fob.,  Ill,  105):  many 
streets  still  have  the  name  of  a  trade,  "rue  des  Toumetirs,"  "des  Chai>e- 
liers,"  ete.  Mention  of  the  oldest  corporations :  1112,  freedom  ("magis- 
terium")  of  the  criers  of  wine.     Luchaire,  "  Louis  VI,"  no.  136. 

*  Liberty  of  association  did  not  exist  under  the  Old  R^me  at  varioos 
times,  and  the  royal  authority  took  measures  arainst  the  societies  which  were 
formed  without  authorization.  (Ord.  1305,1,  428;  1537,  Art.  185,  etc.) 
But  the  corporations  had  received  a  ta«it  sanction  from  custom.  At  the 
accession  of  each  king,  they  paid  a  foe  in  order  to  obtain  the  conännation  of 
their  privileges.  Eaict  of  ltI73  obliging  them  to  take  letters  of  coofirma- 
tion. 

*  EaAh  corporation  should  have  )>een  able  to  include  all  the  laborers  in 
the  same  traae  in  Kranci^  or  even  in  foreign  countries.  But.  in  fact,  it  was 
restricted  to  the  laUfren«  fjf  tbe  town  in  which  it  was  eHtablished,  which 
led  to  rivalry  h>«ftwecn  different  towns  (or  even  in  the  fair»  with  foreign 
merchanti<j.  Tiiere  were  (y^lLwitive  baosas,  like  that  of  London,  to  which 
were  atta<^;hed  Heveral  Kreo'.-h  UtwoM.  The  Teul^^nic  Han»a  oomprised  as 
many  a«  eighty  I'lt-ux  trotn  fiiga  Ut  Bruges. 
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together  ta  defend  their  interests.  lüolated,  they  could  do 
nothing;  union  made  them  strong.  It  uas  not  necessary,  there- 
fore, to  force  them  into  the  corporations ;  the  constraint  came  from 
without,  at  least  in  Um  beghiaing.  It  was  iii  this  cuätomary  way 
that  the  rule  was  cstablislied  aoconUiig  to  which  no  artisan  or 
merchant  could  open  a  shop  or  workshop  unless  he  was  a  member 
of  a  corporation.'  The  corporation  once  e^stablishcil  became  a 
dosed  body,  to  which  admission  was  difficult.  The  members 
excrdse«!  a  strict  and  jcahms  mirveillantx;  over  one  another  to  pre- 
vent any  cause  of  incquahty  lunoug  tlicra ;  regulations  deter- 
mined tlio  process  of  manufacture  down  to  the  last  minutite, 
as  if  the  corporation  had  had  an  industrial  chief  imposing  his  law 
upon  hiä  workmen.  The  monarchy  sanctioned  this  rule  and  at 
times  even  aggravate<l  it.  The  State  always  claimed  the  right, 
and  even  took  upon  itself  tlie  duty  of  watching  over  commerce 
and  (ndustr>'  and  public  opinion  demanded  its  guarantee.-  More 
than  tliis,  the  State  (and  it  is  necessary  to  understand  that  the 
State  meant  the  seignior  during  the  feudal  perio<l)  'lid  not  rec- 
ognize freedom  of  labor ;  it  sold  the  right  of  engaging  in  the 
crafts,  and  granted  them  as  fiefs.'  The  corporation*  came  to 
constitute  no  longer  a  protection  fr>r  the  indindual  (whom  the 
4State  protected  sufficiently),  but  establishments  of  public  utility, 
labor  organizations  by  the  State,  a  form  of  State  socialism. 

§  302.  Mvmben  of  th«  Corporations.*  —  1st,  The  apprentic€. 
bound  by  hia  master  to  "  his  bread  and  to  his  soup,"  lodged,  in- 
structed, and  corrected  in  case  of  nee<I,  entered  the  house  of  his 
patron  under  a  contract  signed  in  the  presence  of  the  wardens, 
a  contract  which  the  latter  could  refuse  to  authorize  and  under 
which  the  freedom  of  the  parties  was  vcr>'  limited,  because  the 
statutes  fixed  the  number  of  apprentices  and  the  duration  and 
price  of  their  apprenticeship. 

2d,  Artüiaxi^  or  Journeymen  (sergeants).  After  a  prescribed 
time  (and  an  examination,  a  trial  piece,  "  chef -d'ceu vre,"  which 
wasnot  required  in  the  beginning)  the  apprentice  became  a  journey- 
man and  received  a  salary.    Tie  was  obliged  to  swear  to  observe 

'  CorpoTTilive  organization  «dstod  onljr  In  ttie  Cöwnt;  artiBan«  of  the 
nlU|«M  an<I  cMUntry  wvrv  nut  Nubjtu^lwl  to  it  for  tlie  Eimplc  TUtMon  (bat 
there  were  »o  tra<It<T<  whi<ii  liit-  corporutioas  wcn>  fumiiHl,  anil  that,  m'OorU- 
ingly.  tl»^  trwiaury  would  havo  i^ned  Httl*  by  «nrolliag  the  ritnit  Inborcr». 

*  TranNformatton  of  tbt-  utalut*»  attcl  rule«  of  i-orporxLioDH  iutoadiuiii)»- 
Irative  r«BulatiDQ!)  by  public  autbority  (from  tbo  1200s).  (.iuni'rallza- 
lion  of  the  f-orporative  system.  Edicts  of  1581.  1597  (Itambtrl.  14,  SOO; 
15,  1.W;    10.  9n,  Hi73.  1679.  »  Ouirarii,  "Cart,  d«  Saint-Pftre,"  t.  50. 

*  No  one  could  belooE  to  two  corporatioiu. 
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the  rules  of  the  craft  and  to  infonn  against  contraventions  of  the 
same.  The  contract  which  bound  him  to  his  master  was  no  more 
free  than  that  which  regulated  the  relations  of  apprenticeship, 
except  as  to  the  salary  which  the  parties  discussed.  The  day's 
labor,  according  to  custom,  was  from  sunrise  to  sunset ;  night  work 
was  prohibited.  The  journeyman,  often  lodged  and  fed  by  his 
patron,  was  under  the  latter's  tutelage  even  as  regarded  his  private 
life ;  but  life  in  common  prevented  class  hatred,  more  especially 
since,  the  expense  of  setting  up  in  business  being  of  little  impor- 
tance, every  industrious  and  economical  journeyman  was  able  to 
establish  himself  on  his  own  account.  In  the  1400  s  admittance 
to  the  freedom  of  the  company  was  closed ;  the  mass  of  artisans 
defended  themselves  against  the  patronal  aristocracy  by  means 
of  secret  associations,*  joume>'manship  ("  compagnonnage  "),  or 
even  by  strikes.'  3d,  Masters  ("  magistri  ").  In  the  1200  s  the 
journeyman  and  the  patron  were  almost  on  the  same  footing. 
After  the  period  of  apprenticeship,  whoever  had  the  means  could 
open  a  shop,  engage  workmen  and  apprentices,  and  work  on  his 

<  "  Compagnonnage"  The  laborers  thus  eotutitutin^  a  diatioct  cUwa 
oiganized  themselves  into  secret  societies  (oompanioBB  in  work  or  "d^o- 
r«iits,"  society  of  Qavot,  good  fellows,  etc.).  By  this  meaiu,  they  were 
assured  aid,  freedom  of  traveling,  the  ability  to  issue  an  interdict  aninst 
a  town  or  a  patron.  Initiation :  strange  oeremonies,  costly  wefoome. 
The  jooTDeyman  who  traveled,  on  arriving  at  a  town,  went  to  the  hostelry 
where  he  made  himself  known  by  mysterions  signs ;  he  was  lodged  and 
inffHined  as  to  the  shops  where  be  could  find  work  {cf.  "Bourse  du  tra- 
vail") ;  if  he  was  ill,  he  was  cared  for.  money  was  loaned  him.  and  when  he 
went  away,  the  other  members  escorted  him ;  he  went  from  town  to  town 
fauntiBg  work  ("tour  de  Prance").  Freemuonry.  Findet,  "Oesch.  d. 
n^maurerei,"  3d  ed.,  1883;  "Gr.  Encycl.,"  see  " nmiM>Hnacotuierie," 
Nbiiog.  The  Freemasons  be^an  as  stone  cutt«n,  eronped  in  eorporations, 
dating  from  the  construction  tX  gothic  cathednu;  foreignen  were  ad- 
mitted, and  it  was  by  these  members  that  they  were  preserved  in  Eng- 
land, wher«  they  be<»me  hotbeds  of  humanitarian  theism.  The  vngae 
for  mystical  societies  animated  them  at  the  end  of  the  seventh  century. 
Modem  freemasonry  dates  from  the  foundation  t^  the  Grand  Lodge  of 
London.  Jane  24,  1717.  The  customs  of  the  corporations  of  the  iitildU) 
Ages  wemf  preserved  in  it.  but  thev  served  to  put  into  action  modem  ideas. 
C<ND3dtutioD  of  Jan.  17,  1723.  Prom  this  tune,  its  history  is  very  «hd- 
plicatM.  We  here  restrict  oorselves  to  giving  an  idea  of  the  oonstitntion  of 
freemasonry-.  It  was  not  a  secret  society ;  everything  was  paMi«  tauttpt 
the  äfpis  of  i*fine^iiotL,  The  freemasons  bad  no  central  organization ; 
tbey  were  groapM  into  independent  lodges  and  in  each  eonntry  formed  a 
federation  dirpeted  by  a  gnud  lof^e  T'le  Grand-Orient";.  Xevertbi^ 
lew.  FrwrnaitoDry  was  one.  eosmopofatan.  intcmatioDaL  All  Freemaions 
were  n>gsrded  as  belonging  to  the  same  family  'mntoal  asBstaom.  nM«p- 
tion  of  UirrAm  hntikfr%i.  Freemasonry  had  no  dogma,  bat  a  vague  id^ 
of  pen^fjm  thrwgfa  labor  of  moral  dignity,  and  of  ratämaüsii.  r^"StataU 
de  I'o^ire  d^  la  franr^  mMonnerie  francaise."j 

*  Vi^tr  5iaint  l^ni*,  tter«  was  a  coalition  of  laboren  moA.  of  patroiM ; 
rf.  Bvttmniunr,  I.  4Zt.  fkrike  of  drapers  to  the  nooiber  of  «)/0>,  ia 
IWT:  afk  w'>riur^  in  Lyoo.  1744.  Int^naaooal  aworiatioos,  \hm 
MaiOotiaa, 
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own  account.'  Uut  it  whh  not  long  before  thU  unique  »tjclal  situa- 
tion was  cbaDRcd  by  the  separation  of  labor  amj  capital,  uf  enter- 
prise and  workmanship.  Already  in  the  '*  Book  of  Crafts  "  of 
Stephen  Boilern  appeared  the  examination  and  the  "  trial  piece," 
"  an  object  involving  the  principlt-s  of  the  craft  but  for  which 
the  difficulties  were  increased  "  ;  and  In  the  1400  s  this  was  always 
the  price  of  admission  to  the  freedom  of  the  company ;  apprentice- 
ship was  no  lonRcr  sufficient  to  prove  ability :  the  workman  was 
required  to  underjto  a  term  of  preparation,  then  a.  test  so  diffi- 
cult and  so  costly  that  he  refused  to  subject  himself  to  it  in  most 
cases ; '  the  st>ns  alone  of  masters  were  admittc«J  without  diffi- 
culty.* an<l,  in  fact,  admlsMon  to  the  company  became  hereditary  ' 
and  the  number  of  maj^tcrs  limited.  Not  only  was  a  test  rcquir«! 
of  the  new  master  but  a  professional  oath  and  an  a<lmiss{on  fee. 
This  fee.  In  the  interest  of  the  corporation,  was  doubled  by  the 
"  purchase  of  the  trade  "  from  the  seignior  or  king ;  "  it  was 
the  price  which  the  artisans  held  in  the  bonds  of  ser\'itude  formerly 
paid  for  freedom  of  labor." 

Sons  of  masters  were  exempt  wholly  or  in  part  from  tliese  pecu- 
niarj*  obligations.  From  the  1400  s  the  king  conceded  the  freedom 
of  tlie  company  ("  maitrises  ")  in  nil  the  crafts,  upon  his  own 
authority  and, without  consulting  the  corporation.  This  was  a 
simple  financial  proceetling.  for  one  of  two  tilings  happened  :  either 
the  new  masters  paid  him  for  the  concession,  or  tlie  old  ones 
bought  it  up  in  order  that  their  number  might  not  be  tuo  greatly 
increased.' 

§  30^i.  Int«mal  OrKaoization  of  th«  Corporation.  —  The  corpora- 
tion, like  a  State,*  had  its  constitution,  its  statutes,  its  regulations,' 
its  budget,'  its  conwnon  treasury*,  its  house,  its  government,  and 
its  magistrates.  It  held  its  privileges  from  the  seignior  or  the 
king.    The  statutes  were  framed  by  the  assembly  of  masters,  or  at 

*  "The  niinw!  maxt4>r  TeJI  into  the  Wa-ss  of  valnta." 
»Ord.  1073.  vol.  t  and  Ihe  oommentar>-  of  Uamier. 

*  Freedom  ("maftriae">alaopa8Bed  uiadot  to  the  laborer  wliomuriod 
the  (lauKhtt>r  of  a  muter. 

*  }lercdttv  was  the  rule  amooe  the  butchers  onlv. 

»  Kdict  >fa.v.  1757.     iMmbfrl.  ^2.  46S.     Cwlu  of  Hpiu-.v  III.  10.  26. 

*  l^onpernioff  the  cit-il  peraoiitUity  niid  ibu  enpacity  of  corporation«, 
c/.  above,  pp.626.  721. 

'  Customary  law  at  flrst,  afterwards  wrlllen.  Tho  "  Etabs."  of  Boileau 
protXMed  a«pe<-ially  "to  presonl  wf>ll-4letermined  casp*  at  coat ravAotioQ 
and  (o  prescribe  Sxed  peaulties."  Itcnewol  of  Ibe  old  »ta(ut<<x  and  the 
drawing  up  of  new  onea.     Edicts  1ÄKL,  LÖ07.    Colbert. 

■  l{«veriue« :  entrance  fees,  üaea,  oceaaonal  aMc>snn«nls,  property 
acquired  by  eennomy,  sift«,  or  legacies.  Bxpeniwe :  mainlenunee  uf  Lho 
bouse,  expel)«*  uf  repreu'nlalion,  fot»d,  ruIicMHiä  scrvino,  mutual  aueeor. 
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least,  wt-rv  approved  by  it  am)  confirmed  by  the  superior  authority.' 
Tin;  wardeiisbip  or  body  of  wardens '  who  administered  the 
affairs  of  the  corporation  were  elected  by  the  masters  or  re- 
cruited by  ineaiia  uf  cooptation  ;  the  seignior  or  the  kiiig  (or  rather 
his  delegates,  the  provost  of  Paris  and  the  great  officers  of  the 
crown)  confirmed  the  choice  or  made  the  appointment  them- 
selves.'' The  wardens  whose  number  varied  (two,  four,  or  six), 
sometimes  having  at  their  head  a  master,  mayor,  or  head  master 
and  appointed  ordinarily  for  one  year,  received  the  masters, 
settled  differences  between  members  of  the  craft  O'udgment  by 
peers),  collected  the  revenues  of  the  corporation,  distributee! 
aJisistancc,  pronounced  sentence  for  infractions  of  the  regulations, 
and,  finally,  represtmtwl  the  company  before  the  public  authorities, 
in  whose  eyes  they  were  responsible  for  the  taxes  ("  tailles," 
"  haubans,"  etc.).  for  the  sentinels  or  night  watch,  and  for  the 
king's  "  flroit  de  prise." 

§  3(H.  Divene  Punctioni  of  the  Corporationi.  —  They  were 
at  the  same  time  societies  of  mutual  aid,*  religiou.s  brotherhoods 
(each  with  its  patron  and  its  f^te),''  and  poHtical  organizations,* 
because  they  participated  in  the  municipal  administration/  es- 

*  Ilelation  of  th«  «orpuratioas  with  th«  ituperiur  autliority :  at  Paris, 
the  "nr^vAt"  was  ehar^  with  thn  geaoral  police  over  the  norrHiratiim«- 
th«  cEief  storekeeper  had  oontrol  of  the  bukery,  the  otiamlkerlsin  liau 
I'ontrol  of  the  nuibers  of  clothing,  etr.  Horn  wt-re  traoua  of  llm  early 
rßeime  wberc  thpoflip<?rsof  the  king's  house  directed  tlio  distinct,  group«  of 
laBorent.  In  independent  towns,  the  municipai  auihorities  »eein  to  have 
diiiplav4>d  the  euieiiiur  or  ttio  kiu^- 

'  Excise  officers,  jurors,  "pnid'hommoa,"  luror^ards.  "eawards." 
Cunsuls  in  the  Midi.     Kin^  of  the  raerf-era  (utMiliNhed  in  I597J. 

*  Louis  XIV.  with  a  Gkciu  duKi^,  cluuiffi-d  tliL-  "jurandos"  lalo  uffic««; 
corporations  repurchased  them  just  as  t  ho  to'Aiis  repurohnacd  tbdr  mayor- 
nltiuK.     Thcv  relwughl  also  their  o!H<ti«  of  riiAÄteni  crr'Aled  hy  Ihi-  king. 

*  Supra,  v.am. 

*  Flaeh.-'Orig."  TF.  srj  :  Luu-Mirf.  '■Man..'"  p.  3fir>  n>ihl.).  They  did 
not  always  comprise  all  the  meitiboTH  of  Uw  eorpnraliun  ;  tlic  nldeat  known 
were:  thf  "Cliaritä"or  Valouoioan««,  before  107U;  audlbe  rural  brother- 
hood of  Saint  Marlin  du  Cantgou,  1  IftS.  The  diroetor  was  railed  :  "  pr6- 
vöt"in  the  North,  "maltro,"  "h4tonnier"  at  Paris,  "  reoteur."  "baylo," 
or  "pricur"  io  iho  South.     CJ.  above,  "Univorsitiea"  ;  below,  "Avocat«." 

*  Political  role  of  (K>rporation!( :  Elienne  Marcel,  the  "eciortiheur 
coboche."  Und<-r  the  Luaeue  it  vrtat  )iaid  that  thuy  played  the  Ham« 
rAlo  aa  ihc  sucliua»  armed  with  pikes  ia  ITVi.  Luchtire,  3K>.  The 
Boventy-six  jfjiildft  of  London  mill  ©loct  tho  Lord  Mayor. 

'  Cotbert  unififd  the  tnduMtrial  relation«,  reviantl  the  statute»,  multi- 
plied tho  ruled  and  tho  in»pix>tiona  ( 1060,  drapery ;  1671,  dy eine).  An 
army  of  funotionariea  watcncd  over  th<^  execution  of  theae  ndes.  which 
went  «o  far  ax  Io  provide  for  the  leiiKth  and  width  of  pie(.-f«  of  cloth,  the 
numtxir  of  thraada  of  ihu  chain,  ele. :  Vi.siiorial  offices  and  inEpeetor» 
KOneral.  Each  piooe  of  oloth  hod  to  boar  the  name  of  the  maker  and  the 
seal  of  th«  town.  KverythinK  that  did  not  conform  to  the  official  type  was 
destroyed.  PVom  this  was  derived  perhaps  "  the  solidity,  theirood  quality. 
and  the  good  caste  of  the  Frenob  products." 
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pecially  through  the  an3tocrac\'  of  merchants  which,  in  Germany, 
formed  a  "Fatrlciat"  from  which  the  city  couiiäl  ("Uath") '  was 
exclusively  recruited  for  a  lonjj  time.  But  above  all,  the  corpora- 
tion was  an  economic  organization.  Each  one  had  atKjuired  the 
monopoly  of  the  industrj-  which  it  conducted ;  the  foreign  work- 
man in  the  city  or  the  isolated  artisan  could  not  apply  himself 
to  the  exercise  of  his  craft.  The  seignior,  and  after  him,  the 
king  alone,  guaranteed  this  monopoly,  and  the  king  consi<!ered 
himself  as  having  the  right  of  eminent  domain  over  all  crafts. 
By  way  of  compensation  for  the  monopoly,  the  members  of  the 
corporation  were  subjected  to  strict  regulation,  established  by 
custom  and  sanctioned  by  the  State  (fine,  an*l  destruction  of  prod- 
ucts in  case  of  fraud  or  had  workmanship).  Purchasers  were 
thus  assured  of  articles  of  good  quahty ;  it  was  a  sort  of  State  so- 
cialism which  secured  them  the  advantages  that  result  to-day 
from  competition.'  But  there  were  inconveniences,  the  .spirit  of 
invention  was  discouraged ; '  there  were  no  cheap  goods  (the 
State  fixed  the  price  only  in  exceptional  cases),*  there  were  wran- 
gling and  lawsuitü  without  cn<l  among  neighboring  crafts,  because 
it  was  impossible  to  determine  their  rights  exactly  (for  example, 
the  respective  rights  of  hat  makers  and  hosicr>'  makers,  .slioemakers 
and  cobblers,  ctc.),^  and  there  was  oppression  and  tyranny  of  the 

guild  over  the  members.  These  evils  were  tolerated  in  the  midat  of 
the  disorders  of  the  feudal  period  because  the  corporation  afforded 
the  only  i>ossible  protection  to  infant  industrie» ;  at  the  end  of  the 
"  ancien  regime  "  the  general  security  was  too  well  a.-^äured  by 

I  At  Paria,  th»  baHtousH  of  (be  water  murehontit  (Act  of  tlTO,  Luthain, 
"Ai^lA  il«  Ijtrnis  VII,"  '^00)  WM  administ«n>d  in  tho  r20l>ti.  by  four  "6che> 
viim"  »ad  a  mailer  of  "fr-lievini,"  provost  «r  »»(«t  merchnnU  or  "pr^vöt 
do9  marrhainJa,"  Ttu'V  addod  tu  tlwir  numbt-r  iwuutv-rour  cuuOMilon  and 
satin  th«  parlor  of  tKo  twurgoois.  Luehnire.  p.  3Ö8.  Und«*  the  monarchy 
there  wert>  six  bodi^'s  wtiioli  were  «uiwrior  tu  Hip  utli>'n>> :   thow  of  the  drs- 

Eprs,  (frociTi.  oiRmint,  furrii'rs,  and  Kuldsiuitliit;  luid  iu  tliv  15UÜI,  the 
utnliers.     In  Italy,  thn  major  uj-t,<<  W4>riL-  »upt>rior  to  t  hv  minor  art^. 

***\[s8tor8  could  not  forcn  aiwcH'iatioDx.  ntill  tfHM  ("OAlitionii.  Th« 
monopoly  of  raw  (nat«<riala  or  uf  inercbaiidiKi'  wa»  eoiiddi'r<>d  as  a  erimo— * 
no  timo  rontrort^  no  :<p<<«ulBtJon,  was  Icf a).  If  two  mrrchnnl.t  concluded 
•  mI».  any  iKtiireuoiH  whatever  always  n»I  lli«  ri^ht  (•>  (jiki^  part  in  it, 
thai  is  to  say,  to  buy  himsRtf  at  thf-  mcrtrhuiit'if  (irtK'  a  part  of  tlio  wart)»  or 
products.  The  eorporativo  r^gimo  Iwikcxl  wilti  <(UKpi(-ion  upon  int<<>r- 
mediarie«,  arents,  and  pvddlcrs.  The  tsalv  must,  io  priuoii)li>,  he  made  ia 
tht>  Hhup  within  sight  and  knowledge  of  paiiaor«  or  in  iho  balls  on  market 
days."      Moniti. 

'Fur  example:  teasels  eould  not  be  replaced  by  iron  oardft,  dyer'a 
wood  by  indie»,  «r  maddw  by  rochinfal,  eto. 

'The  foudat  HtatA  as  vfl\  as  the  monarchical  State  rlolmed  the  rieht 
tu  levy  official  loxns  on  merchatidiKe,  br«ad,  meat  and  «rage«,  but  it  did 
not  alwayn  exerolw  it. 

*  In  Paris,  the  exp(>nsfi  of  litigation  waa  one  million  {franea)  per  y«ar. 
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the  State  for  the  protective  function  of  the  guild  to  be  longer  useful. 
Otic  could  no  longer  regard  it  as  anj'thing  but  an  impe^liment  to 
industrial  progress,  a  troublesome  mechanism  which  was  used 
by  the  treasury  against  industrial  workers.'  There  is  no  doubt 
that  they  would  have  been  abolished  sooner  had  it  not  been  for 
the  resources  which  they  furnished  to  the  treasury'.' 

§  .100.  Turgot  and  tha  Conitltuent  Assembly.  —  Turgot  abol- 
ished tlip  wanienships  ("  jurandes  ")  and  the  freedom  of  the  com- 
pany ("moltrises")  by  theedictof  February',  1778.  Thismeasure, 
demanded  for  a  long  time  by  philosophers,  ran  foul  of  the  opposi- 
tion of  the  I'arliaroents.  Turgot  was  reproached  above  all 
for  having  impaired  vested  rights  by  expropriating  without 
indemnity  the  privileges  which  the  masters  had  had  to  buy  at  a 
dear  price.*  Upim  the  downfall  of  this  minister  the  guilds  were 
temporarily  reestablisheil  (by  an  eilict  of  August,  1776),  but  were 
subjected  to  State  cuntrul  much  more  strictl,\'  than  they  Iiad  beeti 
in  the  past.*  The  Lvnstitiient  assembly  speedily  took  up  the  work 
of  Turgut.'  It  proclaimed  freedom  uf  labor  and,  like  Turgot,  pro- 
hibited every  association  anil  everj  coalition  between  artisans  or 
cJtiMiib  uf  the  same  calling*  (decree  of  June  14-17,  1791).' 

'  CritiBiam  in  the  proamlile  of  the  Ediut  of  Turgol.  1776.  Ct.  "TmI. 
poUl.  de  Colbert."  ch.  15:   Dartat,  "Hist,  de  I'admiii.."  vol.  11.  p.  195. 

'Thn  expprienoe  nf  the  tMirporative  r^gimr,  havinif  been  bawn  Bolely 
on  the  petty  industry  formerly  known,  did  not  prove  anythinf;  for  modem 
time««.  Great  induslrief  scarcelv  apneared  under  the  old  r^tne  (Col- 
bert). Royal  mBnufa<'1iirei<  nf  ('lohinin  Saiut  GobaJri.  elc  Sevres.  17A0. 
Here  the  State  was  the  nhi«"!  operator  of  ihti  industry. 

'  It  waa  said  that  the  indeuinily  was  not  due.  beeaiiHe  the  king  eould 
oroatc  as  many  new  mufiters  a«  lie  plea^^-d.  The  mejifiure  waa  unjust 
fo  depriving  masters  of  pri\'ilegc3  on  which  ihey  had  <;nunt('d  and  by 
reaMn  uf  whii?b  thev  bad  bought  admissioa  to  the  corporation.  The 
reosuDB  lliut  are  found  in  the  Edict  are  still  ^^mker,  namely :  if  Lbe  maslerH 
lo«T  as  sellcra,  they  grained  as  purehasera  by  the  fluppros<i]on  of  mouopoty. 
OMi«r  grievances  against  the  ediet  were:  the  public  would  not  be  pro- 
ipcled  aeatnst  fraud :  laborers  woubl  Kuffer  irum  the  depreciation  uf 
wagcis ;  toe  corporationa  had  not  prevented  French  industrj'  from  attain- 
ing a  high  degree  of  prosperity.  It  was  »ubjected  ag»iin  to  the  trial  that 
it  hod  endured  ihntuBh  the  revoiration  uf  the  Edict  of  Nuutes  (Saint 
EtJennc  lost  then  16.IXK)  workers ;  at  Calais«  of  It.OUU.  only  'i^M  rt>maitied  ; 
Tours  saved  onlv  Gfteen  tratlee  in  cloth  in  plAi^e  of  250.  eto.)- 

»/«imiwri.  23.  370.  24.  74.  Ord.  or  dL«;rm'B  of  177Ö  to  1785.  Tho 
assembly  of  masters  no  longer  elected  the  "  jurf-s"  or  syndics ;  they  were 
now  appointed  by  delegates  uf  (hat  assembly. 

'  It  adiiiitled  m  prirn-iple  that  the  obargcs  of  llip  "maltris^s"  should  be 
TOtmbtirsed ;  in  reality,  it  does  not  appear  that  the  indemnity  was  paid. 
Patent«  of  invention  were  Bubstituted  for  royal  privili'^w!. 

'  Taw  of  May  2.'i,  lSft4.  admitted  th*-  right  of  coalition  and  liberty  lo 
strike  (without  menace  and  \'iolence).  Law  of  March  21,  ISS4,  recogiuxod 
profesnonal  5>'ndioates  (they  existed  already  by  fact  of  numerous  uj^ocis- 
lions  between  laborers  and  pstmns). 

'  In  foreign  eountrie«,  trade  eorporalions  have  disappeared  little  by 
little  since  the  RevoluUon;  Westphalia.  1807:  PruBsia,  1810.  1811.  1809; 
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Topic  3.    The  Serfs  ' 

§  a06.  Origin.  —  In  the  1000  s  most  of  the  Frejieh  peasants 
were  srrfs  orhoml  men.'  The  former  were  previously  freeii  slaves ;' 
the  latter  were  "  coloni  "or"  lldes  "  of  the  ('"mnkish  jktioH.  The 
lower  classes  of  the  preccHinjf  times  had  a  common  origin  although 
there  remained  traces  of  (triRinal  dlstiiictions.  The  eondition 
of  the  serf  whs  not  verj*  different  from  that  of  the  "  colon  us  " 
of  the  Later  Empire ;  the  economic  condition  of  the  country  had 
changed  so  little  that  it  h  not  at  all  !9urprising  that  the  law  remained 
the  same.* 


Atutri«.  18n0;  HiiniTLry-  1'^'^:  KnRlaiid,  183.^;  Rome.  IN07:  Kapt«M. 
182(> ;  Swil/xrlaiul.  IKJi),  The  eorporalivn  «jsii'in  wbioh  had  BeeD 
■boliah4>H  o^-orv-n-hi^r<^  ha.1  found  ncain  Home  favnr  in  lli(i  prnfinnt  timti, 
where  thir«  tuu  Ixvn  opportunily  to  forRot  its  vir«»  and  itti  oppreamve 
ehsraoler  (Professiooai  svodiost<.>s  in  Frant'«:  Ciennan  laws  of  June  18. 
18KI.  Junp  11,  ]tm.  July  6,  1SA4:  Aunrrian  Uw  nf  March  l/i.  IKI^l). 
Cf.  Hou'rll,  "Le>  pa«sfi  et  I'avenir  dwt  Trades  Unions."  ISU?;  itei/rtiM, 
"U9B  Curporatioos."  ItfiMJ;  L«vii«eitr,  ."L'ou^lier  amdrii-aiu,"  189K. 
(Kni^htH  of  Lfthor,  cW.) 

'  BiBLKKiKAPHv :  Dunod,  "Tr.  de  la  maitimorl«,"  ITrtl;  Hiiriin, 
"L'EgÜMet  roM<lBvaeo."  1S04;  Ai<rf,  "Abal.  de  ['esolav.."  1844;  Biblioe. ' 
in  Ltu-haire.  -Man.."  210.335;  VwÜ^*.  "Hist,  du  dr.  oiv.,"327:  Cla»Mon, 
VII,  'M:  A.  HiriUr.  "'Liaa  paysaoH  au  moyen  *«»."  IWW;  llanaurr. 
"L©8  pay»ins  de  I'.VIsape."  ISÜMJ:  /fraun«.  "Condit.  dw jwr«.,"  1880; 
tj€€Q\f  dr  la  M'irfhr,  "I*  Comwi>niidivnt,"  lftft4  ;  AUard.  "Eaolavw,  apff« 
et  maiaiuorCftblfS,"  1881;  (trawJmHisvn,  "Li\Te  dM  serfs  de  >lannmi- 
Uers,"  ISfrl  (Soe.  arcii.  Tour^nu):  (ItUrard,  '"Polypt.  d'lmiinoo"; 
"Cart,  do  flaiiit-PAr«?  do  Ciiartr««,"  «t«. ;  I,.  Delialt.  "('lassos  agri«^.  en 
Norm.,"  p.  18;  Dr  In  Bvrdrrie.  "Serv.  en  UretOBOe":  Dupri,  "Serr. 
danH  In  Rl&ioit>."  1807:  Rapmontt.  "Sor.  I>au.'*  2,  VIIl.  171;  Caditr, 
i'RtaUi  d>-  B£am,"  72;  Bruiailn.  "Ht.  .tur  la  cnnd.  des  popul.  ntralM  du 
RouniUoD."  ISyi;  Fim>t.  X.K.II..  Xli;  MrlUviUe,  "Boo.  Laoo."  XII; 
AuUirde.  "fterv.  dans  la  Marrhe,"  1H{>1 ;  Vf^r.  ''C'lateee  Barvflee  en  CUam- 
nagno'T'R.  hist.,"  IMM) ;  "'Ku  s.  leaelaasM  rareW  on  Brcla^ftie."  1807; 
Ilento/.  "Hist.  dead,  ruralea,"  l-S-'iT;  Dnrftte,  "Hist,  d»«  el.  i^jrirol«».* 
18M  ;  "Rh.  dr.."  1858,  351  ;  Pnrerüil,  "Etat  dw  poreouiiL-B  ul  c«nd.  dcfl 
terrw."  IS«:  "It^.  hist.."  IH.381:  Laurih-e  «.  LoyerV.  811;  ftoueonuMtt. 
"th««e"  fNivernaiw),  1«I5;  /'of/ocfc  and  Mnittand.  I.  337:  Vinofradoff. 
"Villainagn  in  Enflaod,"  1802:  SehrOder,  43Ü;  Add.  Sfigimbot.  "L« 
rtg.  f6od.  fn  lloureocne." 

*"Homo    li^is   d*-   rorpwre."    Ttmloutv,     1.^5.     "Qu»H<tan"    (nuoslr, 
latlle)  in  Uäani.     "Hinninp«  potpslatlH."  ViUcidh.    Cf.  StigneAw,  p.  32: 
tht  Cangt,  sec  "Conditionati.  '  "Coslumarii."  etc.     Sevonu  "poutumw' 
of  the  sixteenth  century  tn-at  of  tiie  xinte  and  quality  of  pervonit  (Mraux. 
Trove«,  etn.). 

»  On  the  theory  of  B.  Oufirard  (3  phaw« :  slavery,  servitude,  bondage), 
1^.  hwhaire,  "Man.,"  p.  298. 

*<"onc<>mine  "IiötM."  r/.  Luekaire.  "Man.,"  .t27  (Wblioc.t;  Flaeh. 
"OriR.  do  I'ane.  Kr..""  I.  ItJO,  3U7  :  Du  Cangt.  spo  "lloStisJa."  ■''Hospiti».'' 
Tho  "hoslise."  frequent  iii  the  twelfth  und  tbirtt-pntli  «frituriw«.  diwp» 
pran^^  later.  It  waa  a  little  habitation  with  fourl,  (;ardun  and  w>nie 
urpfnlA  of  land  thai  the  seieiiior  panted  to  foreigner»  in  order  to  repopu- 
lale  hi»  domainü  and  put  tfaom  again  in  eullivation.  The  "bate  wa« 
five,  hut  Buhjeet  tn  acm-iens  and  renLs  whifh  often  rrdnred  htm  almost  to 
iKviidagf.     Ord..  VII.  455;   Xil.  298.     ücauma«oir.  II.  226. 
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§  307.  Bow  One  b«eunfl  »  Serf.'  — One  becnnie  a  serf:  Ist, 
by  ifirih  (orijpn).  Thr  rliiliirt'ii  ipf  two  serfs  wi-tf  serfs.  If  Uie 
father  and  the  mother  were  serfs  uf  ilifTercnt  seigniors^  the  diildren 
were  divideii  between  them  exi-ept  where  the  «»ntrary  was  prtt- 
vided  by  aKrevnieut.*  In  v&&c  uf  niarriaj(e  between  a  free  person 
and  a  serf,  the  status  of  the  ehJIdren  vaneil  atx'onlinjf  to  the  cus- 
toms ;'  sometimes  tliey  were  always  serfs  by  virtue  of  the  ohi  rule 
the  "  worse  carries  with  him  tlie  j;oud  "  ;*  sometimes  tliey  foUownl 
the  condition  of  the  mother  (staves,  "  servi  "  in  Roman  law) ;  * 
sometimes  that  of  the  fatlier  (sinee  they  were  the  issiio  of  a  legiti- 
mate raarrift^')-'  -'I.  by  marriage:  a  free  woman  who  marriwl  a 
serf  followed  the  husband's  status.'  M,  by  ronvttniinn"  or,  indeed, 
by  voluntary  oUatum  to  a  Church,  or  to  a  religions  establishment.' 
4th,  by  rtntidemx  for  a  year  and  a  day  on  a  M-igiiiorinI  estnttr  in 
places  where  the  "  air  enslaves."  "•    5th,  by  tcay  of  punMhmenO* 


'  BeQumarurir.  45. 

•  Number  of  imperfrnt  Ahildren.  dntayAd  hirths.  tTnHtvidnd  oerfa. 
"R.  hist.."  1RS7.  p.  276;  D.  V at Ji^ete.  X.m2,  xi:  (.'imud, -'Kasai  a.  I'fliat. 
dudr.fr.,'"  II,  3a;J:  liouvntl.  "Ler^R.  f&jd.  i  Ch»lilloa-sur-SeioB."  1896; 
tiuian,  "Inat.  mon.,"  2,  12.i.  I  (act  of  ll.W);  •■Man.."  p.  302:  Vialtet, 
"Etabl.,"3,2S0.  Th«  kinedid  not  divide  withaoy one  (uxoopt  privilegesj. 
Ouirarä.  "Cart,  de  Saint-P&re."  II,  283. 

*Lo\ftel,  41  andfollnwtng'.  Cf,  "Liv.  deeserfH  deMarmouliers,"  pattnm. 
Choütmartin,   "  I^rovcrbf»  du  dr.  (rerm.."  p.  77. 

•  Ulp..  5.  8-10:  Oralian,  2  p..  C.  32.  Q.  4.  o.  15:  Ragutatt.  «eo  "Lo 
mauvaifi."  "Touloiiw."  l.'rf),  ITA ;  "Bourlionn.,"  1Ö9;  "Nivornaia." 
8,  22.  VMht,  "Ktabl.  Saint  Louin."  i.  42.  178;  Btanm.,  45,  16;  tbo 
bastard,  Iwine  leeallv  without  parent«.  wa.f  not  »  Bcrf. 

»Dig.,  l.r.,24.  X,4.10,  I;  1.18,10;  «.rau«wM.,4.'i.  Iß;  "  Vitrv,"  144; 
Vi^trt.  '*  Ktahi.  de  .Säiol  Louis."  Ill,  2S3.    Mntux,  75. 

•  "Burgundy,"  9,  3.    Kneland. 

'  ■*  Liv.  dßs  serfs  do  Marmoutidm,"  App.  no.  6.  Tardif.  "Mon.  hirt.,'* 
no.029.  ■■Cart.deSttint-Pftro."  1.91;  H.  206.  etc.  "hiirKundy."  ».8; 
Pr.-C-omtA,  01.     Entnein,  "ho  manage  on  dr.  can.."  I.  32ti  iind  followiitfr. 

•  Made  originally  with  the  formality  of  the  four  danftrij  plaood  on  the 
b««d.  "Li\TB  des  serfs  de  Marmmitiera."  no.  124.  "Tnuloune,"  l.'i.la 
(Art.  not  anprnved  in  1280).  Ounad.  "Maininurlf"  {17tjO>.  p.  2ft; 
"Burgundy.  '  U.  r>.  Guy  I'ape.  " Doc,,";*  14  and  roUowitic.  In  Oortnany. 
disappearanne  of  free  peasants  foUowing  the  war  of  l.'J24.  the  Thirty  Ywu*' 
War. 

•  Beaum.,  45.  19.  The  la;r  monk  ("oblat'")  gacrifiped  hia  freedom  for 
the  sslvAtion  of  his  soul  and  m  order  to  eajoy  the  protectioo  i>f  the  Church. 
Formalitiee:  cord  around  his  aeok,  denariua  oti  his  head.  Jtaj/mand. 
"Cart,  do  8aiut-Jean  de  Hordes."  187."),  Grandvtaiaott,  op.  cil. ;  /'«»flUMT, 
••R«h«rohee."  4.  .^;  Flnrh.  1.  4.W. 

"Tbo  rreatfir  part  of  the  time  (but  not  alwtt>'s.  for  example  mnn  of 
MTvico]  ft  woa  »ocompanied  by  occupation  Ihrouffh  a  servile  tenure. 
How  did  the  land  impose  its  condition  on  the  man  '  At  a  period  when  th« 
creator  part  of  th»  peasants  were  serfs  and  the  greolcr  port  of  the  land» 
th«y  occupied  were  field  by  ser^'ile  tenure«  it  muat  bo  presumed  that  tho 
immigrant  wa«  himKcIf  a  serf.  Uniformity  of  eondttion  was  tbe  simplest 
means  of  rnj^nlatine  hi»  status,  all  the  more  so  berraUH«  he  had  been  lanitly 
acoontcd  hy  the  solo  fact  of  bis  establiuhnient  in  a  »erf  country.  B^aum.. 
45,  l9.    CUtiUoi>-Bur.8eioo.  1  and  folluwing.     Burgundy,  U,  b,  and  6. 
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§  308.  How  On«  c«Med  to  be  a  Svrf.  —  Id  principle  tile  status 
of  the  serfs  was  fn-rixtual  likt-  tlmt  «f  the  "coluiii."  but  in  the  prog- 
ress of  this  cIass  of  men  toward  freedom,  modes  of  liberatiun  were 
developed,  correlative  witji  tlic  events  whicli  reduced  to  serfdom  : 
Ist,  by  birtl)  of  a  free  mother,  or  by  marriaffc  of  a  serf  woman  to  a 
free  man  ;'  2d,  by  residence  for  a  year  arid  a  day  in  a  free  place, 
where  "  the  air  makes  free  " ; '  ;id,  by  disavowal  by  the  seif^or 
coupled  with  the  abandonment  of  the  land  (or  even  of  the  house- 
hold giHxls  and  property  acquired  by  the  serf);'  4th,  by  emanci- 
pation/ 

§  :tt)9.  Th«  Coodition  of  tb«  S«rfB  varied  witlely.^  At  tlie  end 
of  the  121X)  3   some  had  hardly  emerged  fn>m    slavery,'  while 


Cbarroux,  1247,  Art.  3  {Giraud.  "EBsai,"  11).  Ckaüemartin,  op.  cU.,  46 
and  following.  Br<KUm,  I,  10,  3;  LitiUJohn.  175:  it  waa  not  toe  t«oure 
whifh  mudo  thu  vUloin.  Cuncfrning  tliu  (lulay  uf  a  year  and  a  day,  ej. 
"Sal.,"  45.  "Cupit.."  825.  c.  II.  "Froibmx  i/B."  (1120).  Art.  A7  (GiroW, 
"EE«ai."  I,  130).  Loirifl  (18)  X.R.H.,  ]8»4,  452.  "Marohe."  127 
(occuustioD  of  Mrvilt*  lands  for  thirty  yoars}. 

"  Beaum..4S.  19.     Cf,  Ltuikaire.  296.  v  and  d. 

'  "Burgundy."  9,  7;  Beaum,.  45,  34.     Bt-low  "prfltme." 

*  A'i«upor(.m(7iroiiMf."E«8ai8.rhi8t.,"  I.  10;  "P««bijrB."37.  Ord.XTI, 
416,  "ToulouM."  156:  Beautnan..  45,36.  In  certain  plooeH.  rrsidenc«  FtH' 
a  year  and  a  day  wm  not  rnxnitwary ;  m  olbors.  prvsunption  of  long  dur^ 
Lion  (twonty  yi-ars).  "Gt.  do  Saint  Louis,"  2.  31.  KccleatasUoal  status 
for  t«D  years.  In  1770,  how  XVI  aboliahed  the  right  of  purBuit  with 
ragard  to  all  aerfs  established  in  a  trve  place,  /sambeii,  26,  139.  The 
fear  of  s^^ing  thf  serfs  le-ave  his  domain  oftt^n  knpt  the  seignior  from  abus- 
ing his  rights  over  (hem. 

*  Bfoum..  4.5.  .>.  Ciraud,  "Essai."  II.  277  ("Burgundy."  46).  The 
disavowal  had  to  bo  prt>M>n1cd  first  for  the  body  serf  in  the  form  of  a  suit 
for  recovery  of  hia  freedom.  In  certain  "coutume«."  the  nerf  wax  author- 
ized lo  disavow  111»  smignior  purely  and  simply,  aud  cuusetiuently  to  dIiooo» 
between  serfdom  and  freedom.  "A.  O.  Bourg.,"  120.  Sngnobo»,  op,  eit., 
p.  4K  {Charters  of  l'£Xi,  I23ti.  et<'.).  The  mau  without,  a  Kfignior,  "with- 
out avowal,"  was  no  lunger  tri!ate<l  ngurouuly  as  a  fon-üruer.  He  even 
soughl  to  keep  the  ownership  of  his  tenement.  "Cout.  of  Simon  do  Mont- 
fort,"  />.  Vaixath.  VIII,  tm. 

*  Forma  of  the  Frunkish  L-poch.  la  tho  1200  a,  they  disappeared,  and 
at  most,  there  wasurdtnarily,  without  this  being  nc>eo88ary,  drawing  up  of  a 
written  do^umt^ut.  Bruum.,  4.5,  14,  "Ass.  Boutveois,"  200  and  following. 
Ord.  XI,  214.  Luchain,  "Aclw  d«  Louia  le  Oroe,"  pattim,  Eanuin,  p. 
239. 

*  Ijtty  serfs  ant!  even  free  men  xnhjei'tril  themselves  to  eceleaiastioal 
sorfdom,  whiuh  prvvM  that  it  had  itü  udvantaeus:  better  assuraoee  of 
fiei?urity.  greater  fcmfort ,  for  the  Churrth  was  richer  and  more  paeiAo  than 
the  M'lgntors.  Guirard,  "Cart,  d«  SaiuUPire."  Prol.  56;  "K.-D.  do 
Pariü."  [,  223.  They  went  bclttr  trcalcd.  Mitiu,  "Pair,  lat.,"  1^9, 14G. 
But  .tf.  Liurhairt."Mha.."  p.  31 1,  clearly  «bow«  that  theMtadvaatages  have 
Im^ii  i-xaggerateil ;  the  Churoh  ran>ty  eioaneipatvd  serf«,  beoauxe  it  wa« 
diflivuit  for  it  to  make  ovor  il«  |iro{>orty  and  it  bad  nob  tho  ranie  need  of 
money  as  the  seigniors.  Flach,  I,  462.  ConMming  the  royal  sorii,  who 
were  ID  a  still  better  rundition,  r/.  Lvchatrr,  inc.,  dt. 

'Beaum.,  45,  30.  "Ano.  Us.  d'ArloIs."  S7.  "A.  C.  Burgundy."  114, 
llff.  Du  Canqt,  see"Quittius."  The  En^ish  "  villeins."  aooording  to  tha 
■'  Mirror  of  Judges."  could  not  pursue  any  thing  exwpt  at  the  "opus  "  of  their 
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Others  had  almost  acquired  equality  witli  the  "  roturiers." ' 
Generally  they  were  subject  to  the  risht  of  pursuit,  to  restriction» 
goveriimjE  foreign  marriage,  to  the  "  taille."  the  "  con'ie,"  and 
mortmain  dues.  In  this  way  the  attachtnent  of  Hie  »erf  to  tlie 
!R>il  was  assured,  which  was  for  them  just  as  it  had  been  for  the 
"coloQi"  both  an  advantage  and  a  burden.^  It  also  assured  the 
exploitation  of  the  serf  by  the  seignior.  In  public  law  they 
were  scartely  taken  into  account  and  hardly  had  the  right  to  justice 
(between  the  serf  and  his  seignior  then;  was  no  other  judge  but 
God).' 


BPiiniio™  (<■/.  ■' Anc.  Cout.  Anjou."  vol.  II.  p.  221J ;  they  did  not  know  in 
tbe  eveoiiiK  whom  t)i«y  would  mrv»  iq  tbv  iiiomiiiit-  The  wiffRioni 
oould  have  tbem  boaloa  with  rods.  iraprisoDud  and  iiunishod  at  will, 
keep  their  lives  and  entire  body.  In  PaJctitine.  qua!ti-»ln.v<>ry  o/  villein.-i. 
J.  j'/fcrdi).  Ail  and  foIlow-iiiK-  0»,»rmany ;  tlw  "IjnilmipTie"  {"Sa«l»- 
Bensp.,"  Ill,  32)  were  sold,  exolianjfod,  and  arbitrarily  punished  by  tbe 
seicnior.  "'Raflhiicnsp.,"  III.  32.  Cfwtillo :  in  1348  the  Ord.  of  Alnata 
forbade  the  killiiiK  of  lalHirvrx.  .\ntKiiii :  "vLllanoa"  undnr  the  cover  of 
arbitrary  exaetions.  and  "villanot«  de  pamda"  whom  the  acienior  treated 
well  or  nadly  at  will. 

'  Btautn.,  4'i.  %:  "li  mix  dvm  stTH  ituiit  xi  Miuictit  a  lor  »eKneura,  que  lor 
sires  pot  peure  ciuanqu'ils  oat,  iL  mort  et  h  vie.  et  lor  cors  teoir  ea  prison 
touteB  lea  fois  qii'i]  lor  plent'  Roit  a  tort,  Hoit  K  droit,  qn'il  n'eu  est  lenue  ä 
respondrc  form  ä  Di«u.  Kl  li  autre  sunt  denienä  plus  debonerement,  car 
tont  (■omme  ils  vivent.  li  seinieur  ne  tor  pocnt  neos  deiuander,  s'Ub  oe 
meffont,  fonlnrcoDset  lorrcntespt  lorredflvaneeaqu'ilsont  a«ou)(tum<<n9 
h  paier  por  lor  Servitutes."  hi  LaoKuodoe,  at  the  same  poriod,  tburo 
were  bony  s^nrt^  and  serfs  of  "oaselage."  Tfawtt-  lattvr  were  held  only  by 
reason  of  thiiriand  (or  "<'a'M'l»g«t")nnd,like  a  copyholdür,  fnird  thom-ieives 
of  lhi.'ir  obiittatiouü  by  abaiidoDine  their  bobJiiiuH.  Cf.  the  Oorman 
"  Hiiric<^n ""  were  attaehod  to  their  tenement  in  Bueb  a  way  that  they  eonld 
not  leave  it  and  the  M-iKnior  nmld  not  rrnnovt«  tlioin ;  they  wore  unable 
to  alienate  it  or  to  tranitmit  it  by  suoec^sion  to  others  than  the  tenants  of 
the  domain,  hut  they  were  quolifled  for  the  judieinl  nomliat,  and  had  a 
right  to  the  "werifeid."  "8jurh»enj*p.,"  2,  :i;  "fiehwabensp.,"  im.  IHim- 
dfl,  "^'rWoric  II,"  '.i-Vi.  From  tliu  EnBlixb  villein  arose  the  eopyholder. 
of  whom  CoAc  said  in  IfiiS:  "he  !-■»  no  longer .iubje«^t  to  the  good  pIpuBure 
of  the  Heignior,  does  not  tremble  at  the  IcaAt  breath  of  wind,  oale<  and  drinkii 
tranquilly,  and  althouffb  he  r*«ularty  performs  the  service  of  his  (enure, 
he  eun  leave  the  seifnior  to  knit  his  lirows,  for  he  haa  nuthioK  to  (ear  from 
him." 

'  Douaia,  "Cart,  de  Saint-iiemin,"  p.  93:  sale  of  lands  with  the  men 
who  (-ultis'ated  them.  riV>f^(,  "KlAhl.  de  Saint  LoiiiB."  IV.  297.  Thii 
principle  dooÄ  not  .lepm  to  have  be*n  reapeeted  always.  The  seignior 
nomctimpK  withdrew  bis  tenement  from  the  serf.  "Oart,  de  Saint-P^re, 
Livre  dec  Rerfa  de  Marmoutiera,"  priHAim.  Cf.  E«mfin,  p.  22B.  who  does 
ftot  admit  the  atta^^hmtml  of  the  serf  lo  hin  teneittrnl.  but  only  to  the 
seiKniorv.  and  yet  in  the  seiise  that  the  seiRnior  vould  break  this  bond. 
Eni^litnu  :  protection  of  the  king  {Unaard.  LiUklon,  I,  267).  ßracton,  1. 
10.  3.  BrUion,  2,   V.i. 

*  *'A.  C.  Burgnndy,"  Vi.  6  :  they  eould  neither  assemble  nor  oblrude>. 
Seignobo«,  p.  flZ.  The  seignior  admini.stered  juatiee,  whieh  gave  rlso  to 
many  abtiM-s.  Sometimes,  they  e«uld  not  he  witnesses  in  the  coiuia 
exf.'^'pt  iiguinst  other  serfs,  Uourbonnain.  205;  Beaum..  39,  32  and  60; 
63.  1.  They  held  inferior  offiees.  D.  VaiM^tf.  Vll.  .V>3,  Cf.  Qenaasu 
"Hofrccht.'   Cotongea.  Final.  \.R.H..  ISJKi.  298. 
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§  310.  Purwüt.'  —  (A)  Originally  thi3  right  differed  little  from 
the  rigkt  to  recover  a  fugitive  slave;  the  seignior  could  reclaim 
hi»  serf  wherever  he  found  hiia ;  the  latter  therefore  did  not  have 
tlie  right  to  go  and  come  as  he  pleased.'  (B)  By  the  1600  s  the 
äerf  had  lung  been  In  podäe»$ion  of  this  tatter  right;  the  pri\'il^:e 
of  purauit  was  ttierefore  reduced  to  the  right  merely  to  require  the 
pavinent  of  the  "  taille  "  of  the  serf  whenever  he  might  be  found 
and  to  claim  his  inheritance  upon  his  death.'  There  was  still  a 
distinction  between  serfs  bound  b>'  their  persons  and  serfs  bound 
by  the  land  ;  *  the  latter,  by  abandonuig  tlie  tenement  which  they 
bad  recciv«!  from  the  seigiiior,  escapeil  from  all  pursuit. 

§311.  "  FormMiac* "  |Uarria««  betw««n  S«rfs  balonyiog  to 
Difftrant  S«l4palon).*  —  The  Church  recognize«!  the  validity  of 
the  marriage  of  the  serf,  even  when  it  tix>k  plate  without  the 
consent  of  the  seignior.'  According  to  tlie  secular  law,  however, 
such  consent  was  required  under  penalty  of  a  fine  and  especially 
in  the  case  of  "  foris  maritagi\im,"  that  is,  marriage  outride  «f 
the  seigniory  or  with  a  free  woman,'  because,  in  such  a  case,  the 
status  of  the  wife  and  children  gave  rise  to  difficulties."  Most 
generally  the  pemdsMon  of  the  seigniorial  authority  was  purchased 
by  the  paj-mcnt  of  a  tax  called  "  droit  dc  formariage."  • 


'"Sw'ta."  "sequelm."  "paraU."  Cod.  Just.  11.47.6.  — Brnum..  45, 
36.  Procwlurtfin  iho  1100s.  Chroniclu  nf  Huguta  de  Poititm.  Luchairt, 
"Man.,"  'MM.  Treaty  of  "purt^ura  ot  d'cntrocoiu-R,"  aiilhori/ing  thd 
Bsrfs  or  one  !»<ignii>r}'  to  estabfinli  thein!ii.'lvi<»  uii  anolhar,  nml  r>-<^iprocaII]r. 
Du  Canpe.  Ra^ucau.  Luehaire,  "Luuis  S'l,"  uo.  497.  The  KussiaQ  wif 
n-boowed  the  "obrok."  morioy  r«nt.  and  not  the  "bnuibtina,"  or  aervioo. 
oould  ftfl  to  a  town  U>  practic«  a  trade. 

t  "Toulouso."  L55 ;  tbe  t^gnior  took  bü  «trf  ood  mafked  bim,  as  an 
animal  bought  in  tbtr  market.     Ord.  I.  53  (1280). 

»  Polhirr.  t-d.  Bugmt.  IX,  16.  Edict  Aug.  10,  1779,  Uambrrt,  2«,  139, 
abuIishinK  tliv  risht  of  pumuit  (ftcourdiojt  to  tbo  d«er««or  June  17,  1790, 
<wn<'ominp  the  "roquwitoire"  of  S^iicr).     Guyot,  »ee  "Mwninorto." 

'  Old  (litttini^tion  { 1  l(W)ii.  Kuifnindv.  FntnchA-Oomtd).  Stignabo», 
•'R*I.  food.  «0  Bount."  48.  /-»cAiire,  31)3.  Body  wrfi:  "t«Ue,'' 
"corvÄe"  aerviee.  iiKl*»pond™tty  of  all  property  (Xivornaiii.  S,  3).  The 
fterf  with  an  estate  attomptiMl  to  loAve  the  wJgntory  without  loÄing  the 
own*rsiiip  of  hi*  toaement.  Logact.  89,  "Olim,  I,  76.  The  "pereonal" 
sprffi  «tuld  free  themwive«  only  by  abando nine- their  inhcrilanoe  aud  all 
their  bolongings. 

^  llanaurr,  "Cout.  matrimou.,"  "Mtfm.  Acad.  StoniBlaa,"  1803.  ('/. 
Clfifiiian.  Vll.  160.  UCh..  1S73.  323.  Con«t.  <'hAteIpl,  72.  Th»  acignior 
wviiil  so  far  a>t  to  (!om|)e]  marriauv.  Cf.  KKtHrin,  p.  2'.i'2  ;  "  I*  niar.  en  dr. 
canon.."  [.318.         •  ConHwaiion  of  property.     "Burcundy,"  ft,  21. 

'  Marriiiefjt  hv  cxohange,  (■onv4>nMnn.s  of  "parcourü  «t  pntreooura," 
N.R.H.,  IWWJ.  (k>4.     J.  dlhrlin.  278.  25!*. 

»"A-C.  BoTsundy."  c.  IX. 

*TheKrf  irould  nn  tonzFr  fnt^r  into  the  rpli||iou<i  nrdera  without  the 
ooaaent  of  Iho  wi(;nior.  Rmum..  4.1.  17,  23.  A.,  "de  serv.  non  ordin," 
XtOyatI,  80.  ^He  was  bound  to  provide  the  seigaior  with  a  man  to  do  the 
penonal  mtvioas  of  hij  plaoe.) 
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§  312.  Dues.  —  (A)  "Cfifvagi;"  ort-apitation  tax,  was  a  pergonal 
contribution '  of  fixed  aninuiit  payable  amuially,  wliieli  became 
rare  from  the  end  uf  thtlKIOs.  (H)  Thc"toi7fe"  (scigiiitirialj''  < 
was,  at  first,  an  arbitrary  tax  imposeil  at  the  will  of  the  seipiior, 
a  fact  which  enabled  him  to  take  iwjsscssiou  of  all  of  the  per^ 
sonal  pniperty  of  the  serf.*  Acconling  to  the  subsequent  law, 
wliifh  was  in  jirocess  of  formation  fn>m  the  lMX)s,  the  seigntur 
vould  [lot  impose  a  '*  taille  "  upon  his  serf  whenever  and  in  sueh 
manner  as  he  wished.  As  a  result  of  tlic  idea  that  the  "  taille  " 
must  be  reasonable.'  it  was  pratlnally  converted  into  a  regular  tax. 
Custom  required  tliat  it  be  levied  only  once  a  year  or  at  fixed  times ; 
ID  the  end  it  became  a  fixed  quota  and  was  cnnfused  with  "  chc- 
vaj^,"  or  was  even  alKiliahed  in  consideration  of  the  payment  of 
a  fixi-d  amount  once  for  nil.' 

§.tlll.  Tbfl  Seljinlorial  "CorT^s"  [Compulsory  Labor]"  went 
through  the  same  stages  of  transition  as  did  the  "  taille."  "*    It  was 

■' "Capita^um.  pava«ium,  census  capitis:  hnmmo-i  He  capitp."  Du 
Cawfl«,  «*  "Ca^iilaltt,"  "Denarius."  Rat«  of  foiu*  deuarii.  "Obrok" 
dueny  the  Hussian  s^:  twonty>Qve  to  fifty  franos  per  vear. 

•"Taltift"  (l(»00s),annl.(!h  put  al  ihc  iniimunL  of  th«  Iflvying  of  the 
"exactio"  on  a  xlii^k  broken  into  two  equnJ  parLs ;  this  primitive  mode  o( 
proof  van  mill  oraployod  by  the  tradosracn  (liakent) ;  In»  m\\vr  kept  the 
"taillp,"  Ih«  ponButnpr  iht?  duplicato.  Code  «iv..  Art.  1333.  These 
tcruui  wore  alao  usvd :    "qa^t«,"'  and  "toltp"  {"malHJle.") 

»  Z.öli(*W.  009  anrl  following  (biblio?.).  Coaoernin?  the  royal  "taille," 
St*  below. 

*  "Tallia  ad  voluntat«m,  ad  miwrioordiam,  aits  «t  baaaa;  talUabilea," 
Seifnobos,  "Le  rie-  fÄxi.  en  Bourtrotre,"  p.  40.  Thn  "taille"  wan  a  relio 
of  Ih»  righl»  of  a  master  over  a  slave,  and  wai  doubtloss  connected  with 
OwDiaaio  oustoias  in  matters  of  t«xe<>  (i^fts  of  the  subje«.'!.  to  thu  kjng,  of 
the  vanal  to  thesieiirnior).  "Personal"  in  principle,  it  sumutimBa  beoame 
"real."  that  in  to  aav,  levied  only  on  the  income  of  »er^'ilo  totiements. 
"A.  C.  Bursundy."  100.     Glaaaon.  IV.  441. 

»  Bfaum.,  4.%  .Tfi  ("Cnns"  and  "Cavagea").  P.  de  PonL,  19.  8.  "Tou- 
louse." l.'i.V  In  1422.  a  seignior  met  his  serf  in  the  nroeUof  Dijon,  stopped 
him.and  called  upon  him  to  pay  a  "  taill»" "  of  400  ^uKOfeold.     Loffst},49. 

*Oonn.  Ijalnran.  1179.  Ord.  of  ttaiut  I^ui»,  ciltd  by  Joinvitle.  ed. 
WaiUy,  p.  2.i2.  "Cir.  C.  de  Pr.."  p.  212.  "St.  Part.."  3,  36.  "A.  C. 
Nivemaw"  (14W),  14,  I ;  N.  C.  (I.'>34),  H.  I.  "»ourt-^nnai«,"  190  and 
foIlowittK,  34.5.  Bamein.  p.  229.  The  "nrud'homiiieis"  tu  ordor  to  ascer- 
tain the  ability  of  each  o^e.  the  "Caillfl"  iH'ing  proiwrtional  bo  his  ability. 
SubsoriptiuDBor  luced  ».nnual  tax.  "Siet«  Part.,?  in  t.," Simon  de  JUoni' 
fort.  D.  ViiMiiftr..  S.  ffiJO  (recuunse  to  tho  oouat). 

'  The  aboli  i  ion  of  the  '*  taille  "  waa  frequent  in  tfacohartcrs  of  enfranehis«- 
ment.     D.  Vautnte.  Ö.  782. 

*  Lurhaire.  "Man.."  .346,  Gltuwn,  IV.  454;  MorM.  "Or.  Enoyol.."  bob 
"Corvfie."  Concerning  the  royal  "eor%*6c."  »eo  below.  Gupol.  "Picf«." 
%-ol.  I. 

»ConHwrning  the  Roman  oriein  of  the  "Borv6o,"r/.  above.  It  oon- 
lösted;  {a)  in  serviires  which  the  seignior  exacted  for  the  cultivation  or 
improvement  of  the  part  of  the  domain  that  hw  roservod  for  himwlf: 
keeping  up  of  the  cbAteau.  transpurtatiuii  uf  Lbo  eropij  roapiof.  mowini;, 
■etc. ;  (6)  m  other  servi(v?.s,  suoh  as  summoning  partJflB  ID  judicial  artJon.i. 
eKortiog  criminals,  etc. '.   ic)  and  üually  in  Ifaci  performanc«  of  labor  that 
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5jC      *  '1  At  the  expense  of  the  serfs.'    The  wjgiiior 

*hl  I      ^  rn  what  work  be  pleased  ami  whenever  he 

*•  '  s  ^  LoyscI  said :  "  Corvfees  at  will  are  Limited 

far,  from  sunrise  to  sunset ;  not  more  than 
i  «luring  one  month  and  in  different  weeks." 
ir.ns  the  seignior  was  bound  to  notify  those 
( ■  I  iitiri-H,  two  days  in  advance,  to  feed  them,  and  to 
-  .  tu  suliicicnt  time  at  the  close  of  the  day  to  return  home. 
It  is  true  that  the  "  corvfe  "  thus  mitigated  (as  well  as  the  com- 
pounded "  taille  ")  was  require«!  during  this  period  as  often  of 
villeins  as  of  serfs.*  In  Provence  the  "  corvee  "  had  been  bought 
off  since  the  I50l)s.* 

§314.  MortmAin.*  —  (A)  Primitive  Late.  The  estate  which 
the  serf  ha<l  received  from  the  seignior  belonged  to  the  latter; 
nevertheless  it  could  not  ho  taken  away  from  the  serf  as  the  savings 
("  p^le  ")  of  a  slave  could  be."  The  serf  held  it  until  his  death, 
or  rather  he  was  attach«!  to  it  like  a  "  colonus  " ;  howe\'er,  al- 
though in  fact  his  children  succeeded  him  in  consideration  of  a  fee 
analogous  to  the  relief  or  purchase  in  the  case  of  fiefs  and  "  cen- 
sivcs,"  in  law  his  tenure  was  not  hereditär.'  like  that  of  the 
"  colonus." '  The  seignior  took  possession  of  the  servile  in- 
heritance upon  the  death  of  the  serf,  by  virtue  of  the  right  of  mort- 

wa«  fomMrijr  dono  for  tlie  State,  mieh  as  rurnUhinji  wacona  and  rolaya 
of  liorws  For  the  post,  maintenaai^e  an<]  repair  of  roada  and  l>nili;i"<,  etc. 
Du  Cangt,  me  "  Anpiris."  eb>.  .\dd.  Oard  oi  ihecb&toau  and  »>ii tim-I  duty. 
Tho  RuMtan  |>easant  worked  three  days  a  we«k  on  the  seignior's  lands. 

*  "Toulouse."  l-V»'  C'dt?  ei«  «e  wrvire"). 

*  Only  the  amiient  "oorväes"  founded  un  tiüee  WAr«  allowed  to  stand. 
"Parw,"7l.     "Bloi«."2S3. 

*  D.  VniBtrtf,  K.  f^l :  /»yM>J.  91&:  Aup^rgne.  IS.  25;  Boutaric,  "Dr. 
aeijfn-"  P- -iW)  'Dws.  of  TouIousH,  l.ViS.  eir,).  iJke  the  "taille,"  the  "oor- 
v6e"  was  someMinM  rt-al,  somelimos  pernonal:  if  reel,  it  waa  duoby  ev<»y 
poaoewoT  of  an  catato  ■>ituat«>d  in  lb«  neigniory,  <^v«tt  by  noblen  and  vl»rk8, 
but  tbe  lattpr  furnished  Hultslitut^a. 

*  RepurcboM!.  from  thn  lluOa.  TIip  •■hauban"  to  tho  town«  was  a 
oommutalion  (ax.  This  word  ("tiBlbannum"),  properly  HpcHktnK.  rticaii» 
roquisitioRuf  those  liable  to  the  "i'ur%*fie,"  Louis  the  On-at  auil  Philip 
AtigustUR  autborizod  iho  craTtsmen  of  I*arJ8  to  pay  an  annual  "bauban  ' 
in  place  of  the  "  eorvÄe,"      MotM,  op.  cit. 

*  Ilahhaus,  "Olosd.  eerra,"  »ee  "Tote  Hand."  "Mainmort«," 
"Mortaille."  "Echute"  ("Todfall  "1,  "Cattel"  (capital). 

*  The  English  villein  «juld  be  «old ;  the  lord  wuld  tafco  »way  hi«  land 
at  pleMuro.  T^el  us  observe  that,  wen  in  Prance,  the  !<err?i  bound  to  the 
servleeof  the  svignior  did  not  bavo  tenements.  In  Bntt-any,  <-/.  domain 
held  under  tenanoy  at  will,  u.  284,  n.  2,  ooneeming  the  right  of 
"mot«"  and  of  "quevaizo."  N'.R.H..  ISO.'»,  26fi  (tenurefl  non-beroditary, 
onliko  thosv  of  "roturier»,"  or  copyhold*;. 

*  Bta\im,.  45,  31 ;  12.  3:  the  wrf  could  make  his  will  for  only  &  aoDa 
("proremedioanimiB").  i,ovsffir.90.02.  BCh..  1873,32».  lotheSouih: 
right  to  DUkko  a  will  in  the  seignioir.     Faixr.  Vlaal.,"  I,  3,  2,  2. 
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main,'  and  this  right  was  so  characteristic  of  serfdom,  that  at  the 
end  of  the  "  aiicien  r^^iime  "  serfs  were  soareely  desü^iiated  other- 
wise than  as  in  mortmain  ("  mkinmortables  ").'  Tlie  serf  there- 
fore  had  only  the  use  and  cnjojinent  of  the  laud  that  he  cultivated ; 
all  right  of  testamentarj'  disposition  was  lacking,  and  of  course 
also  the  rij(ht  of  disposing  it  "  inter  \-ivo3  " '  (sale,  donation,  etc.). 
(B)  Restrictions  on  the  Right  of  Mortmain,  (n)  The  principle  of 
heredity  was  Intnuiuced  under  the  cover  of  family  communitie» ; 
the  communitj',  being  a  morn!  person,  never  died  and  the  family, 
30  long  as  it  was  not  extinguished,  retained  it^  tenement.*  Tliis 
was  allowed,  in  particular,  fur  the  descendants  of  a  serf,  serfs 
like  himself  and  living  in  common  witli  him ;  separated  children 
were,  for  the  same  reason,  denied  the  right  of  .lucccssion,  but  if 
some  of  them,  even  one.  remained  at  the  paternal  fireside,  all  prof- 
ited by  their  presence,  so  it  was  finally  decided.  From  the  moment 
when  the  right  of  mortmain  ceased  to  be  exercised,  all  came  to 
share  in  the  division.  Finally,  the  archaic  condition  of  com- 
munal life  ceased  to  be  a  matter  of  importance,  (ft)  Other  rela- 
tives succeeded  equally,  but  in  eonaideration  of  a  payment  *  or 
by  surrendering  to  the  seignior  one  head  of  cattle  ("  Besthaupt," 
"  mortuariimi,"  bomlagi*).  which  was  also  required  sometimes  of 
descendants  themselves.'  (c)  Serfs  who  occupied  estates  C"  serfs 
d'h^ritage  "),  by  abandoning  their  servile  tenure  could  acquire 
property  over  which  there  wrfs  no  right  of  mortmain  ;  on  the  con- 
trary, all  acquisitions  by  boriy  serfs  ("  serfs  de  corps  ")  re\'erted 
at  their  death  to  the  seignior'    And  so  in  these  different  rela- 


'  "Gr.  C.  de  Fr.,"  p.  287;  Paaqiiicr,  "loot,  do  Justinian."  «d.  Gir., 
p.  5ß. 

*  Aatde  from  hm  tenemont  the  xerf  cuuld  have  ülhcr  pruiiKriy,  ppnton&I 
or  real.  aoquirtHl  by  «uuoumy.  Tbe  anoient  law  ultuwvd  him  tu  dispoHQ 
only  of  hia  personal  property  a.*:  it  wan  nocenary  for  iho  need«  of  the 
admiDiritratiuii.  At  Ium  d«nth.  llit<  seignior  loolc  everythiRK.  «xc4>pt 
euoiiith  to  pay  the  debits  of  the  sart  ou  tEiu  auquisttioiiB.  Cf.  "  Bl.  de  Saint 
Louis."  I.  12b ;  II.  4. 32.  By  the  law  of  the  «eeond  fortnation  the  aerf  wn» 
allow^  to  iili«>rtato  "inter  vivo«"  or  pvni  to  di^*po.<)f  of  by  will  property 
QOt  voiuprisvd  iu  )m  tvoviuont.  "Fore  du  B^am,"  lt<9.  Hranm..  4o.  33. 
37 :  "pot  li  sera  pcrdro  ct  goaignior  par  ninrc«a.ndi»e.  et  w  pol.  vivre  do  oe 
qu'ilbsu  voliMit<>.  .  .  .  Et  lant  povrit  il  bii'u  avoir  dti  aetinori«  en  lor  coyM 
qu'il  aquiorent  ik  er'wt  p&iiiu  at  a  grunt  travoil."  Tlie  serf  could  not  ae- 
qoire  ßef«  and,  in  the  ancient  law,  'Vonnives"  were  rftstiioted  to  '"mtii- 
ners."     "T.  A.  C.  BourR.,"  40  and  FollowiiiK. 

»  "Pranehiv-Comt*!,"  13:  iho  tuneninnt  alienated  without  the  oonuent 
of  tho  seignior  reverted  to  him.  *  Ktm^n,  p.  2.'lfi. 

*  Juoys/^l,  92,  101  :  "Un  wul  eitfant  «n  o«!!«  requi-iwl  (£eart«}  la  main- 
mort«.  "Culle,"  "nena."  houau.  "Jostice."  12.25,2.  Dtsmart i,  23fi. 
*'Bourg.,"  9.  17:   Nive-m..  8.  7.     R»mfin.  237. 

*  Lo^arl,  95:   "ArKfUt  raehfel«  murlvmaJnu." 
'  Potkier,  "Tr.  doa  porsonnoti,"  42. 
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tions  the  incapacity'  of  ?w>rfs  to  transmit  and  inherit  was  mitigated. 
Hut  the  incapacity  to  jiürnatc  "  inter  Wvos,"  «t  IcAst  outside  the 
seignior^',  still  remain«).' 

§  ;JI5.  Servfle  Communltlai,'  the  il6bri3  of  ancient  collectivism, 
preserved  in  the  poor  «n<i  mountiiinntis  regions  of  central  France,' 
as  evidence  of  a  social  and  economic  state  elsewhere  vanished,  have 
left  their  traces  oven  to  the  prcM-nt  time.  These  communities 
supplied  the  «Ic6cicncy  due  to  the  absentr  of  commerce  and  in- 
dustry by  the  exercise  «f  all  the  trades;  they  boufcht  only  salt 
ami  iron,  ttliereas  the  condition  of  the  isolate*!  serf  was  wretched, 
ihcy  bi-camc  wcll-t*w!(»,  paid  their  dues  bitter,  and  by  thflt  means 
indemnified  the  sei);nior  for  the  loss  oF  the  right  of  mortmain. 

These  communities,  said  Coquille  in  the  l-VKls,  were  fldmini.v 
tered  and  governed  by  one  alone,  the  *'  master  of  the  community," 
elected  by  the  members  of  the  community.  He  commanded  them, 
represented  them  in  court,  bound  the  community  by  his  acts  for 
the  common  interest  as  far  as  movables  were  concerned,  and  he 
alone  prepared  the  "  taillc  "  and  other  tax  rolls.  I'he  community 
ceaseil  to  exist  when  each  hml  maintain»)  a  separate  household  for 
a  year  and  a  day.  It  was  even  said :  "  one  gone,  all  gone,"  a 
rule  which  rendered  the  community  so  unstable  that  it  served  as 
an  Indication  of  the  decadence  of  the  institution.*  Still  prosperous 
in  the  15(10  s,  these  peasant  societies  wen*  ruinei)  in  the  iTlKIs, 
a  consequence  of  the  suppre-ssion  of  mortmain  and  of  economic 
changes.  In  I7S.1.  in  the  prr)vincial  assembly  of  Berry,  only  tlieir 
shortcomings  were  disclose*) ;   they  were  the  occasion  of  quarrels 


>  FUurjf,  "Inst,  au  dr.  fr..'*210.  BecddeB.  it  is  said  tliat  the  serf s  oould 
D«f[otiat«  and  rontract  freely  liko  the  [^anl»,  and  their  drives  had  s 
dow*?r. 

'"Polypi,  d'lrminuu."  U.  215.  Haitilt<l0  of  serfa  called  "ooUffi," 
near  to  iho  sf-ignioriiü  eb&teau  ("peUcnPuv**."  etp.).  Phalanslt'ry  sorn  by 
AftMscJtn.  "•fournal  fitfrt«  eeti.  de  1484":  *' i>eo  ipx«  domtine  tiniim  ita  in- 
stitulam  vidi  ut  essent  illiu  deuem  loaLrimonia  et  seutuueinta  uiiiuue." 
Dareste,  p.  2S:i.  Formerly.  »Ayr  VaUn,  a.  "la  Roeholle."  the  "UÜBiblo" 
(taeit)  oommuDily  wa*  uniwmü  in  the  kinffdom.  L.  Dciialr.  on.  cit., 
2,  33.  Beauntanair.  vol.  J.  )>.  30.').  I^tiafl,  92  and  fuUowiug  llMbUog.), 
Learand  d'Aueau,  "  Vovnge  en  Aiiver([ne"  (17K7).  Dupin.  "R*qui8..' 
vol.  VI.  184U.  Doixiol.  U.2:  111.4;  Oaraonnet.pp.  511.520  (foreiKa  coun' 
tries). 

*  Nivemais,  Auvcirene,  Marchc  Hourbonnaiu.  Boucomonl,  "Main- 
niorteeenXivernais."Uie«tsl8U5;  N.U.H..  l»97.766<-'A.C.deNivpm."'). 
Uaron,  "  La  eommunaut^  dea  Jaults."  1A90 :  Dr.  Cluvtrry,  "  Permient  du 
Niv."  in  "Li»  Ouvr.de«  Deiuc-Mondea "  at  Le  Play,  \^.  V ;  diartier. 
ih&sis,  1885. 

*  Lotturl,  7.5.  XivemaJs.  S.  ft  and  15  and  themmmiinityiifGuy  CoquilU. 
It  U  admitled,  in  spite  of  the  text  of  the  "Couliimi',"  llial  the  communitv 
oonliaued  when  one  of  the  children  left  it  in  order  to  marry  or  to  e«tabli<ili 
himtielf,  or  when  he  left  il.  excluded  by  bis  ovn  fault. 
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and  of  lawsuits  and  involved  the  exploitation  of  some  by  the 
others.' 

§  316.  BCltlgaUon  of  th»  CoodlUon  of  th«  Svrfa.  —  The  serfs 
who  lived  in  Lommunities  enjoyed  special  advantages.  As  we 
have  seen,  from  a  verii-  early  time,  sende  incapacities  disappearing 
in  fragments,  the  condition  of  the  serfs  approached  that  of  the 
"  roturiers."  '  Mitigated  serfdom,  the  only  kind  that  the  absolute 
monarchy  had  known,  was  sometimes  designated  as  "  mortmain  " 
for  the  reason  that  of  all  the  incapacities  to  which  the  serfs  had 
been  subject,  mortmain  was  the  principal  one  remaining. 

§  :!t7.  How  and  when  Serfdom  Disappeared.'  —  (A)  Individual 
emancipation  had  taken  place  especially  on  the  occasion  of  certain 
events,  such  as  marriages,  births,  and  the  death  of  tlie  seignior;* 
they  were  accordingly  rare  ami  tlieir  eifect  was  offset  by  causes 
which  reduced  free  men  to  serfdom ;  the  serfs  customarily  gaineil 
fnwn  it  only  a  limitwi  bberty,  because  services  and  payments 
wen*  »till  e.xaeteti  from  tliem.^  Far  from  favoring  them,  tJie 
feudal  law  placed  an  obstacle  in  tlie  way  by  not  permitting  the 
seignior  to  emancipate  his  serfs  without  the  authorization  of 
tlie  suzerain ;  by  doing  it  he  abridged  his  own  rights,  prejudiced  the 
rights  of  the  suzerain,  and,  as  in  the  case  of  amortization,  there 
was  need  to  purchase  the  consent  of  the  superior  seignior,  with- 


'  Thww  (i^fwil!«  did  not,  in  former  lim«M,  prevent  th«  communiti««  frum 
pro«pvrioi(.  Tliu  truo  euufK.*  of  their  ruiu  wm  fouud  in  the  vlutoKti  uf 
Bocio]  and  wonomii?  condition«. 

»  CJ.  t.h»>  varioiiK  "  n-^lufttiinji "  of  the  "  Coutum»"  of  Burgundy.  In  thw 
170ÜS,  Uouhier  b«ld  that  (Lc  Mtisruior  wbo  a^usod  his  ri^t«  could  be  do> 
privcd  of  them  by  law.  In  155Ö.  Dumoxain,  "Cons.."  17,  saw  tho  Pip«r- 
diaoft  and  the  Xfirman-t  doprr-MMtvi  by  ezaotiouK,  itlthnufrh  they  wem  not 
•erfs.  cinijrrate  to  the  Franche-<.'oDit6,  a  country  of  serfdom.  Cham- 
fn'onni>r^.  p.  41KJ.  In  Russia,  the  serfs  of  fimall  proprietors  WRre  miHer- 
•hle.  the  others,  better  treatAd;  a  ^^rtttX.  stcigmar.  like  C^heremetief,  had 
as  Merfs  millionaire  morehaats  and  bo  did  not  exploit  them. 

■ /)u  Conji«!.  "Gloss.,"  see  "Manumissio";  /.urftatre.  "Man.,"  p.  320: 
DarmMatäter,  "Di«  Bi'frviuni;  dor  Leihe-iRenen  in  Savoren,  Sohveix  and 
liOtbrinjTon,"  1897;  Äwi/enÄcifn,  "Qc«eh.  d.  Aufheb.  d.  Leibeifitnuchaft  in 
Europa."  1861 ;  SnU'ioU,  201.  After  the  lOOOs,  there  were  no  morB  eerfs 
in  \'orn»a«dy.  L.  D'Uiir.  "Claftm  affric.  wn  Xorm.,"  p.  :iH.  In  England. 
thv  villuiti»  or  sL>rfx  also  disappeanKl  very  early  in  the  KMXIs.  Tliey 
fomifrd  n  superior  elasw  in  ruriJ  «ociety ;  the  yeomen  (payine  the  elee- 
tonU  "<fen«'  uf  four  sbillings  of  rent  in  frtw-hold,  I4.'iC),  etc.)  disappeariMl 
in  th(>  1700  8. 

*  Testament:  free  «nfraachitkoment  very  rare  apart  fmm  this  case. 

•  The  effect  of  oafranebisement  varied  with  thp  terms  of  the  a<^l  bo  Ihat 
the  wrf  sometimes  ^md  very  Uttl»  by  it  and  he  therefore  accepted  it 
roluptantly.  Having  become  froo,  even  without  restrictJoTut.  he  rarely 
«M*aped  the  "taille"  and  the  «eignionnl  "corv^."  ('/.  /^i*^fco»>«,  "Man,," 
32."».  "Livre  dea  serfs  de  Marmoutiera."  But  save  for  these  exceptions, 
il  may  be  said  that  be  waaaubiect  only  to  fixed  charseA.  like  any  free  man. 
Srignoho»,  p.  I4M. 
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out  which  the  enfranchised  became  the  serf  of  the  latter.  It 
would  have  been  necessan-  to  proceed  from  seignior  to  seifCtuor 
up  to  the  king  and  to  indemnify  successively  all  the  intermediate 
seigniors ;  but  it  was  customary-  to  stop  at  the  regional  sovereign, 
the  grand  local  feudatorj'.  In  time  the  king  intervened  ;  the  right 
of  enfranchisement  was,  in  the  löOO  s,  a  royal  or  regalian  right ; 
it  was  no  longer  the  rule  to  pay  the  price  to  the  intermediate 
seignior,  but  to  the  king  alone.' 

(B)  0«i«r«l  «nancipauon,  that  is,  enfranchisement  '"  en 
masse  "  by  the  king,  tlie  Church,  or  the  seigniors.  Philip  tlie 
Fair  in  1298  and  1304  by  two  letters  emancipated  the  serfä  of 
Languedoc.'  The  most  general  and  the  moat  celebrated  act  was 
the  ordinance  of  July,  ]3I5,  of  I^iuis  the  Quarrelsome,  emancipat- 
ing the  serfs  on  the  royal  domain  in  consideration  of  the  pajincnt 
of  9,  sum  of  money.'  From  the  l>eginning  of  the  1300  s,  most  of 
the  serfs  had  become  villeins.  This  was  brought  about  in  these 
ways:  (a)  Sometimes,  especially  for  financial  reasoiis,*  the  king, 
being  short  of  money,  sold  liberty  to  his  serfs  and  compelled  them 
to  buy  it,  as  did  Louis  the  Quarrelsome,  who  ordered  that  those 
who  refused  to  purchase  their  freedom  should  be  taxed  according 
to  their  means.  The  seignior,  seeing  the  serfs  desert  his  lands  in 
order  to  establish  themselves  in  free  places,  forestalled  their 
emigration  by  emancipating  thein.'  (b)  Sometimes  they  were 
emancipateil  for  ect»nomic  reasons,  serWle  labor  not  being  very 
profitable;  two  reapers  of  Middlesex,  said  John  Stuart  Mill,  pe> 
formed  as  much  labor  as  six  Russian  serfs,     (c)  Sometimes  they 


■  "Et.  de  Saint  Louis,"  II.  32.  Seaumanoir,  4.5,  IS  and  241.  LoyiwI, 
91.  "Droit  ct  Const,  of  Champaigne,"  17.  C/.  " Livre  dea  serfa dc Mar- 
moutipfB,"  no,  73  (900  s);  App.  no.  1. 

«Ord.  Xll.  335.  D.  VaÜEfir.  X,  34S.  403.  Alplmiiw*  nf  Poitiers  had 
ftlrciuiv  trtsyd  the  »crfs  of  L&nguedoc  by  teatamcot  in  oonsidcration  of  an 
nntiual  payim-nl. 

'  UriL  1,  4x>3.  Til«  prearabtff  was  ajnluguaua  cnnrermng  the  word 
"Pruic-s"  and  roproduo«d  the  commonplnoc  subjoct :  "aecordiae  to  the 
l»w  of  natuTK,  ♦»■»Tvotw  is  iMtrn  frw"  ("Insl.  Just.."  1,  2.  2,  Beaum., 
45,  32).  Thv  fL'ul  tliuutfbt  uf  tli<-  kiuK  aupt>an>d  i»  ttio  muidalv  wbioh 
followed  the  Ordunan»-.  C/.  Ord.  1:117.  I.  6nA.  Edict  of  Marrh.  lM:i. 
Vuitry,  "  Kl.  Stir  le  r^g.  Ünanr'ivr,"  n.s.  1,  4S.  Th«  interest  which  the  serf» 
bad  in  beconiinK  trw  Hoinrliiui!^  hi)  thi^m  to  pay  »»naidrroblr  Bums  in 
ordn-  to  obtain  their  libtTtv.     Luchairf.  "Man.,"  323;   Otmanu.  p.  TA. 

•  Ord.  ISI.-i.  ..Ir. 

*  Cbartor  of  eufraaohiMjnifnt  of  thu  town  of  Gy  by  Hu^es  of  Vienna, 
orehhi-ihopof  BeMin^n.  in  IMT :  wh«n  th<>ticigniory  it;  fri«.  foM^^m  will 
coniif  111  («tablüb  lhi'iii»-tvc!i  in  it,  it  will  be  pty>pU.'d,  tiiv  va<^'ant  lands  will 
bo  oultivalod ;  tliosu  «ubjoct  to  morlmaia  arc  ean:U<«8  ahuut  working', 
beeaose  tbey  work  for  other« :  iho  pnwe«ds  of  mortmain  when  thuy  tnmv 
to  th«  aeisnior  are  neuriy  all  of  liule  valtw.  Pgmnot.  vol.  3,  Proof, 
no.  126. 
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w(fre  emancipated  fur  religious  rtrasons.'  Serfdom,  whidtl  was  half 
slavery-,  vas  regarded  witii  the  sumo  feeing  of  reprobationas  slaver)'- 
pruperly  :«peakiii{;  and  public  opinion  demanded  its  abolition. - 
The  movement,  huwevcr,  did  not  result  in  complete  abolition 
of  serfdom.'  In  17t>9  llit-re  were  still  in  Fraiiee  about  1üO,UÜU 
wrfs,  almost  all  belonginn  to  the  Church.*  The  celebrated  suit 
between  the  chapter  of  Saint-Claude  and  the  serfs  of  Mont-Jura, 
in  177-3.  led  to  the  Edict  of  August  S,  1779,  which  ahotishc<I  tlic 
right  of  pursuit  everj-where  in  France  but  aboHsbetl  mortmain 
only  on  tlie  <louiaias  of  the  king.*  Serfdom  did  not  completely 
disappear  in  France  until  August  4,  1789.* 

§  318.  Thfl  F«uants  in  1789.  —  The  legal  condition  of  the  serfs 
was  ameliorateil  as  the  economic  condition  of  the  country  im- 
proved. This  condition  itself  too  often  varied  with  the  times  and 
places  to  justify  us  in  con^iidering  it  here.^    Wc  may  only  state 

>  Heaanuinmr,  AH.  82  fponfusion  hptwwn  serfrtom  and  slavery) :  "grant 
aumounH  fet  li  sires  tjui  Ins  uwU?  de  sprxitute,  «■!.  I«s  nnst  en  frsnciae,  car  «Vst 
(n^ns  maus  quant  un  crestieaa  bsL  de  iier\'e  coadiUoa."  Tbe  Church  no 
Fonei^r  onndemnod  hondage  excepl  Hlavor>- :  actiording  to  the  prinripii»: 
"All  powor  comes  from  God,"  it  rc^iarded  slavery  as  a  divine  iustitutiou. 

»  N.R.II.,  1883.  2&S. 

*fi.  Demante.  "Et.  hint,  atir  loa  c^na  d«  nond-  mainmort,  au  XVIU* 
sjdele,"  1804 ;  ChampioH.  "  La  Frant-e  d'ap.  lea  cahiera  da  1789."  p.  218 ; 
Chireal,  'La  Chule  de  I'Anf.  11^.."  1883;  finol.  N.U.1I..  1881,  344 
(Cberiifu);  1880,  217  (Lux««nl) ;  Ckn^nn.  'L'EKlisG  el  Im  derntori 
serfs."  ISSO:    VaUoire,  "Diet.  ]>hi!os.."  set;  "Maiamortabk-s." 

•Whioh  i«  pxplftinpd  by  the  relative  mildnea»  of  eecleaiaslieal  «*rfdom 
("11  Ml  bon  d')iabil4>r  ttoiw  In  mnx")  and  by  Mm-  Uwl  lli»t  Hie  Cliiin-h, 
more  wei^tby  thaa  tliu  sviKtuurs.  was  nut  oblijfod  lu  aoll  frwdoui  tu  its 
serfs.     Saini-Claiido  lind  -W.OCJO  »crfd. 

*  l$atnhn-t.  2f»,  139  (cf.  "  Talilw,"  sou  "MainmortÄblw").  Ixjuik  XVI 
persuaded  the  »t'iifcüor»  to  follow  his  vxiktuplu  by  froviHic  lliuir  9crts.  Ho 
did  not  bcli«3ve  that  ho  was  aiilh(iri?,«d  lo  free  tliem  without  allowing  tho 
:  an  indemnity,  which  tlif  »talc  nf  tii.'«  titiani^a  did  not  permit  him 
Voltix  lit  Lfxmoignon.  p.  SIVT.  Iti  Lorraine,  Duke  Leopold  abolishud 
Rcrfdom  in  171 1  in  return  for  a  paymoot. 

*IIi>on  the  demand  r>F  Ihe  l}ttkv  di*  Nnaillf«  and  of  thn  Duke  do 
LATOcheroucauld-Liancourt-  Tlio  Eoiiruiors  did  not  receive  any  indem- 
nity, pvon  for  the  tenement»  thai  the  aerfa  keni,  Chaamn,  p.  235:  the 
last  of  the  serfs  before  tlie  N'alionnl  Asaembfy.  .abolition  of  serfdom 
in  Kui^<iia  was  enacted  by  llie"ukaso"orK«b.  19, 1801.  This  measure  sud- 
dunly  lilipral^'d  4."i.fM>0.00<1  men,  half  of  thera  on  the  domain  of  the  nrown. 
half  on  the  lands  of  the  .^i-iKniors.  Alexander  I  euve  to  the  Ru&Man  peas- 
aatA,  in  addition  to  pergonal  liborly,  the  ownership  of  tota  of  land  corre- 
spondinji  sompwhat  to  thoa«  which  they  pOASess^d.  but  snhje^^t  to  thf  pay- 
ment of  an  indi-tnnity  lo  tht>  owner  of  to«  land,  which  (hey  iTiuld  not  have 
done  without  the  advancos  which  Ihay  roooived  from  the  Stat«  and  which 
were  to  be  reimhnr.table  in  forfv-nine  years  at  6%  int«re.<tt.  Cartonnft, 
p.  59H;  A.  LrroyHfiiifiru,  "L'lSmpire  dw*  Tsars,"  I,  3S0;  Koi'ilfwukg, 
Leser^'airi'et  son  abohtion  en  RiisuiL-"  (N.R.H..  1880.  407).  Oemiaiiy: 
abolition  of  serfdom  in  Prussia.  1773;  in  ,\u«tria.  1781.  flrünhfrg, 
"Die  Kauernl>erreiunK"  (Hoht^mi»,  i-lcl.  1S!H;  Knnpp,  "Die  Bauernbfr 
frciunir."  see  "  liaucr."     luvly  :  SahiioU.  p.  '292  (Piedmont,  1702). 

'  Houtmy,  "Oonatit.  An^et.."  p.  215  :  condition  of  the  Entflish  peasant 
com|>ared  with  that  of  the  Proneh  p(?Hsant  by  Kortewue  (1400  s). 
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that  SO  far  as  the  epoch  upon  which  we  are  best  informed  is 
concerned,  the  end  of  the  "  ancien  regime/'  there  is  much  con- 
troversy and  the  evidence  is  contradictory.  La  BniySre  and  Vau- 
ban  have  portrayed  the  situation  of  the  rural  inhabitants  as  the 
saddest  at  that  time ;  foreigners  who  visited  France  in  the  1700  s, 
basing  their  judgments  upon  comparison,  were  impressed  with  their 
prosperity  (e.g.  Lady  Montague) ;  Arthur  Young  (1787-1789) 
spoke  sometimes  of  their  misery  and  sometimes  of  their  comforts.* 

<  Cf.  Boialite,  "M6m.  des  Intendonts";  BotUainvilliers,  "Etat  de  la 
Fr&ncä,"  1727;  Boisguiüebert,  "Detail  de  la  France,"  1712;  Vauban, 
"Dirne  royale" ;  A.  Babeau,  "Le  village  sous  I' Ancien  Rö^me,"  1879; 
"La  vie  rürale  dans  l'iuLoienne  France,  1883;  A.  de  Calontte,  "La  vie 
anicole  sous  l'Anc.  R.  en  Pioardie  et  en  Artois,"  1883;  Abbi  Mathieu, 
"If'Anc.  R^.  dans  les  prov.  de  Lorraine  et  de  Barrois,"  1879;  Bru- 
rutüre,  "R.  des  Deux-Mondea,"  1883,  t.  56,  p.  661 ;  Gasquet,  "Prfioia  d. 
inst.  pol.  de  l'Anc.  Fr.,"  II,  302  (Auvergne) ;  OauHer  de  Biatuat,  "Dol6- 
anoes  sur  les  surcharges  que  les  gens  du  peuple  supportent,"  1788; 
/)'j4t«nci,  "La fortune privÄe  ä  travers  sept  aiÄcIes,"  1895;    "J.  desSav.," 


Voyage  de  M°*  Craddook"  (178^1786). 
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Chapter  VIII 

THE  PERIOD  OF  MONARCHY.'    THE  CONSTITUTIONAL 
MONARCHY 


Topic  1.    The  Uoyal  Power 


S  319.  The  Constitution. 

§  320.  The  Feudal  Monarchy. 

§  321.  The  Absolute  Monarchy. 

§  322.  The  Limited  Monarchy. 


$  323.     Extent  and  Character  of  the 

Sovereignty. 
S  324.     Political  RWhts. 
§  325.     Individual  Rights. 


Topic  2.    Transmission  of  the  Royal  Power 


§  326.  Transmission  of  the  Royal 
Power. 

§  327.  Indivisibility  of  the  King- 
dom. 


§  328.     Right  of  Primogeniture. 

I  329.     Exclusion  of  Women. 

I  330.     Extinction  of  the  Dynasty. 


§331. 

§332. 


Topic  3.    Acquisition  and  Loss  of  the  Crown 


The  CorooatiOD. 
Seizin. 


§333. 
§334. 


Effects  of  the  Acquisition. 
Loss  of  the  Grown. 


Topic  4.    Exercise  of  the  Sovereignty 

the     Royal 


§  335.     Exercise     of 

Power. 
§  336.     The  Maiority  of  the  King. 


S  337.     The    Appointment    of    the 

Regent. 
§  338.     Powers  of  the  Regent. 


Topic  5.    The  Royal  Family 


f  339.     The  Royal  Family. 
§  340.     The  Queen. 
§  341.     The  Dauphin. 


i  342.     Other  Members  of  the  Royal 
Family. 


343. 
344. 


Topic  6.    The  Court 


Its  Composition. 
The  Ceremonial. 


§  345.     Political  Rdle  of  the  Court. 


'  Bibliography  :  Monod,  "Bibliog.,"  and  iMvisseaTtd  Rambaud,  "Hist, 
gfin."     Here  are  mentioned  the  purenr  historical  works  and  documents. 

The  Feudal  Epoch.  —  Ltichaire,  "Manuel  dee  Inst,  fr."  (Capätiens  di- 
rects), 1892  (bibliog.  detailed) ;  "  Institutions  monarchiques  ";  Jourdain, 
"Larovautfifr.etledr.  populaire d'ap.  lesdcrivainsdu  M.  A.,""M4m.  Ac. 
Ins.,"  28,  2,  97;  Viollet.  "Hist,  dea  instit.  politiq.,"  t.  II;  Glasaon,  t. 
VI,  VII.  Recent  Monographs  on  the  principal  kings :  Pfiater,  "  Robert  le 
Pieux,"  1885;  Richard.  "Louis  VII, '*^  1872;  WiUiatonr-WtUker,  "On  the 
increase  of  royal  power  in  France  under  PhiHp  Augustus,"  1883;  Petit 
Diäaillia,  "Louis  VIII,"  1892;  Beugnot,  "Essai  s.  lesinst.  de  Saint  Louis," 
1821;  Lartff/oü,  "  Philippe  III,"  1887 ;  Boutoric,  "  La  Frsnoe  sous  Philippe 
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Topic  1.    Tue  Rotal  Poweb 

§  319.  Tha  Constitution.  —  The  qupstion  has  been  asked 
whether  in  former  times  Fraiiw  ha<l  a  constitutinn.'  Liberal 
opinion  in  the  17(M)s  unswercii  the  question  in  the  negative,  and 
to  this  absence  of  a  constitution  was  attributed  all  the  evil  which 
exist«!.'  It  is  certBin  that  Kranee  had  no  written  constitution; 
but  tlie  constitutional  Iaw:s,  like  ordinal;^'  laws,  may  consist  of 


le  Bi4."  Iftßl :  "Saint  LnuU  et  Alfonsf  d«  Poitiw»,'*  1S70;  I^kugrur, 
"Philippe  le  Long."  18UH;  tienoUt.  -('hÄrli-s  V,"  I8K.1 ;  de  Uraiu.ourt. 
"Chnrles  VII. '■  1881  rl  »rq.;    Valltt  de  Virinite.  "CbBrI««  VII"  (BCh.. 

The.  Monurehieul  Hpoeh.  —  ('/.  Iho  works  of  tbeorisLs  like  liuditt,  (Ireth- 
org  of  ToiUouac,  etc..  where  much  inform&lioa  on  ancient  public  law  wul 
ba  found.  Consult  aluii  the  Mi'inoirti  and  <'orrespondpinco  cif  statesmeo 
like  Kiehctieti,  Louia  XIV.  Colbert,  and  others.  Ä.  Ooiil'irt.  "  E»lat  de  la 
France  g.  Chiirlce  IX."  ISTS;  Beaongne,  '*L'Etat  de  la  Franco"  (since 
1661):  "Almanarha  pnyaux"  (ninfie  1700);  Pipaniot  dr.  Im  Fnrrr,  "S. 
Detnript.delaO.,"  171.^;  ii'zwiHy,  "Diet,  g^er-,  '  IVIW;  Haronnter,  "ElaL 

f«D6ral  do  la  Pr.."  1789;  l\  BoUfou.  "U  Fr.  en  1789."  1860  (2  «d.. 
892);  "Encvolop.  nK^thndique."  I7J^.2-M0;  fUffnirr  dr  Im  Plawkr, 
"Hirt,  de  rEatal  do  la  l-'rance.  l.'Ät  üü"  (#d.  P..  Pftria.  1836) ;  "R*«- 
publiisa  8.  status  Oallt»,"  162d;  Fteury  (t'abbi).  "Dr.  puhlie  de  Is 
France."  1781.  t.  IT  (rf.  6d.  Darrofan.  ITflO) ;  Boulairwilliem.  "lIlBt.  de 
ranc.  üouv»>rn.  de  la  Prance."  I7z7;  "Etat  do  la  fVanec,"  1727;  Le 
Labonreur,  "Hist,  du  OouverD.  de  la  Pr.."  1743;  D'Argcnimn,  "Consid. 
s.leGouvem.  do  Is  Ft.,"  1764;  Garni/ir,  "IVroriji.  dii  pouv.  fr.,"  17*i.i; 
Oautivr  de  Siherl,  "Variations  do  la  munarolm-  fr.,"  170.1:  De  ilranraa, 
"Esfiai  dp  Cou.Htitiition."  1771;  "Maxiiin's  d<'  dr.  puhlic  fr.."  ITT.'i; 
Chabrit,  "Dk  la  moruurrhiti  br.,"  ITKt ;  Wii«^,  "fH«.  tUt  rniiricn  tlouvem. 
de  la  Ft.."  17.S"J;  Murra»,  "Prin('ipe«  dp  dr.  publio  1777-89"  ;  "EjtpoB,  et 
dM.  dn  la  Oonntit.  tnnn.."  17.^0;  Clan,  "Analys«  des  loin  et  uaagea  do 
gCMV.  de«  FYanc»,"  1790;  Sinac  dr  Afetihan,  "Du  Oouv.  de  la  Prance 
»vani  1789,"  1814:  MontUwrr,  "l>o  la  inonarcliie  fr.."  1815;  W»  d« 
lAxardiirr.,  "Theorie  des  loix  pnlitiqueH  de  la  monarehie  fr.,"  1844  ;  P. 
ifunard,  "Projet  de  gonvem.  du  due  de  Bourjftgne, "  18(10;  lAtitonU^, 
"Kflsai  9.  r^tabl.  monaivh.  de  LoumXIV."  \a\X;  DaretU  (de  la  Cba- 
vannc).  "Hist,  dc  raflminislration  en  France,  deputK  Philtppe-Auguat« 
jUMu'il  IjOUIS  XIV,"  IK4S;  Chlruet,  "lltsl.  dr-  I'lidniin.  monarcliiquc." 
185^:  "Dictioan.  des  InMtitutionu."  18NU,  .'/  ed.;  "Admin,  dc  Louis 
XIV."  1841);  CailUt,  "L'admin.  en  Fr.  sous  Richelieu."  1857;  U'Avtntl. 
"  Ki<:helie4i."  l.H'.H):  G.  Hanoiaux.  ••Hiat.  dt- liichvlit^u."  181(3;  "Tableau 
de  la  France  en  1614,"  18»9:  P.  Climent.  "  U  gouvern.  ».  Loui«  XIV." 
1848;  "La  Poli«-."  id..  186Ü;  Lacour-Gauei.  "LV-dufalion  iJolitique  do 
Louis  XIV,"  ItiiiH:  Ite  Carnf.  "Lc*  fondateurs  de  I'Unit«^  franvaiM*." 
18.'>5;  "La  luonarchie  fr.  au  XVIll"  s.."  1S,MI;  Cajtrfiaue,  "Hint,  «on- 
Btit.  ot  admin,  di'  la  Ft.."  ISU  ;  CMrr^al.  "Im  ohule  de  VAbc.  Rl^Jmo." 
18H4-7:  Siprl.  "IV*limm.  de  la  U^voluiion,"  isyi);  Uix-q>tati,.  "  L'l'Sont 
revolution,  avant  laRf-vol.,"  ia7S;  Houdot.  "La  Pranee  avanl  la  R^vul.," 
1841.  2«  fid.;  7«-ff««'i//r.  ••L'AnoienRfeimpet  la  ßövol.."  1857:  "Etat 
de  la  Kraneo  en  UHO."  1836;  Tainr.  "Online«  de  la  Pr.  «>nt«nip.."  t. 
I.  1875;  f'iMrd.-'L»  Prance  eo  17S1I."  1882:  Grtsowf.  "Pr«ci».'' 1885; 
CdnrX,  "l.<us  «^l^meulH  de  I'auR.  Cuuictit.  fr.."  1885:  Oe  Broc,  "I^Franoo 
a,  I'Anc.  K«gimo,"  ISSt»;  Kov,ilrip«ki.  "Ori«.  de  la  dimoc.  fr.,"  1895. 
'  Rsmrin,  "El*in.  de  dr.  const ilutionnel,'  p.  ^1. 
'  For  a  contrary  vii-w.  sec  Joseph  de  Maiatre,  very  hostile  to  written 
eonstitutions. 

330 


Chap.  Villi      THE    PERIOD  OP   MONARCHY;    CONSTITUTION  IS319 

customs,  as  is  the  cnse  in  t*(iiiteiiii>ijrar,v  Englunil.'  And  so  it  wa» 
formerly  in  France.  TIr'  Frt'ticli  wt-re  not  at  all  subject  to  a  des- 
[jotisin  like  that  of  Turkey,  ulthuugh  tlie  contrary  was  sometimes 
afiiruiwl ;  this  would  have  implied  that  tlie  eaprict  of  the  monarch 
was  the  only  law.*  This  will  he  cuimidered  later.  We  may  note 
here  merely  that  all  were  in  agn^emcnt  in  recnjrnizing  the  existence 
of  certain  fun<lamental  laws '  to  which  the  kint,'  himself  was  subject 
(for  cxampte.  the  rules  of  succesKion  to  tJic  throne,  tlie  inalien- 
ability of  the  ntyal  domain  and  iiidciK'ndenee  an  afipiinst  the  Church 
and  the  Kmpirc,  expresseil  in  the  rules:  "  the  king  is  emperor  in 
his  kingiiom  "  (Bahlus)  and  "he  hoMs  only  from  God  and  by  his 
sword  ■'},*  but  they  ceased  to  agree  when  it  came  to  making  a  list 
of  them  ;  the  absoluti.sti  reduced  the  number  while  the  liberals  in- 
creaseil  tiiem. 

The  vagueness,  concerning  which  there  was  complaint,  would 
have  disappeared  if  tradition  had  given  place  to  a  charter,  as,  in 
general,  written  law  was  .substituted  for  custom.  But  the  <irawing 
up  of  a  constitution  could  not  fail  to  be,  whether  this  was  desire<I 
or  not,  the  occasion  for  profound  reforms;  yet  instead  of  reforms 
there  came  the  Revolution.  We  shall  give  a  sketch  of  this  con- 
stitution of  monarchical  France,  confining  ourselves  to  facts  rather 
than  to  theories.      Inconsistencies  will  not  be  lacking,  because  in 

'  Except  for  certain  acts.  1079  ("  habeas  corpus"),  1689  (bill  of  rinbt»), 
1700  Caat  of  settlemoat). 

'  Loifsel.  19  (ed.  0«m«) :  *■  Qui  veut  le  roi.  ai  veut  la  loi  "  f "  What  the 
king  Wilis  is  law"}.  Thiü  does  not  mean  tli^t  all  that  llie  King  willed 
was  law.  but  tlial  \\wtv  was  m»  law  coaLrary  lo  (lie  will  of  tl«?  king;  Huch 
IB.  at  least,  the  liberal  int<?rprctation  of  rommcDtators  upon  Loysel,  Lor- 
cour-Gayft,  p.  401,  De  UonaJd  tri«  to  »how  that  the  old  r^me  w»a 
that  uf  a  libi-ral  guvDrnuK-'nt. 

*  In  cooflidi^ring  as  such  only  those  whi<>h  bolong  togically  to  the 
at>M>luU>  mynarrhy,  or  which  accommotlHtt>  Hiem!ti'lv(«  t«  it.  tht«  «nuri]«'r&- 
tiuQ  Kiveu  ill  lUi'  luxt  in  limilaljve.  Coucvroiuif  tbvso  laws.  cf.  Lr  Bret. 
"Souvcr.  du  roi."  1,  4:  DnrtAtt.  "Hotman."  p.  75-87;  Snvaron.  "Do  la 
»rouv.,"'29;  iLfp<ijg€),"\jvltn»,"  1753. 

*Thu  uuivcrsul  muuur(-by  rvDOWod  by  Rom«  in  the  Holy  Empiro 
wont  «ountcr  to  tho  nationiüist  tADdencißs;  the  Idneof  Franco  did  not 
ai^knowlodg««  a  mijK-rior.  "B.  do  Saint  Tjouin,"  I,  83;  II,  14;  I^j/Kti, 
2U;  Innocvnl  III,  X.  4.  17,  13:  "It«x  (fVonciK)  8aiwrion>m  in  t^nipo- 
ralibus  minimc  rcrognospil."  Oloss :  "nt>  facto,  d<'  jiin"  tamon  !tiibe»t 
Romano  iinpt>rjo."  In  tlii»  wn9.v,  lb»  OIo«h  u»d  Biirtnlus,  cono^niinK 
the  law  "Hoslus  D.  do  eapt.."  BaMiw,  7,  C,  "de  prob.."  4,  18.  BouhlUer, 
2.  7  and  the  ercator  part  of  the  »enf-h  jimsronHiilta  rpjwt«d  the  rhesis 
of  lb«  depunuvQve  U(Kin  ihi>  empin«;  but  the  (iiidMtion  wa«  iilill  dinputMl 
bj'  l,e  Bret,  "De  la  suiiv.,"  I.  a,  at  thn  beirimiinK  of  Iho  ICOOs.  Louis 
XIV  prooooupi«!  himnolf  with  it  in  his  "AlemnirBs,"  ed.  Ih-e^jsn,  III, 
451.  D«gra»taUu>i,  "Rtval  Fr.,"  I,  fi;  P.  FoHmicr,  "BuM.  r-ril.,"  1805, 
544;  VioUtl,  [1.40:  Etmein,  p.  339.  So,  alflo,  tha  kinir  of  Ka^land. 
Giiuwn.  IV.  78.  Cf.  J.  Bruet^  "The  Holy  Itoman  Empire";  Bodin^ 
"R«pubI.."I.  9. 
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the  constitutiormi  pmttiw  of  the  "  Anclen  R^^ime  "  several  ten- 
dencies matle  prugrcss,  none  of  which  fully  triumphed.' 

Feudal  niuiiarthy,  absolute  monarchy,  liiniteil  monarchy  — 
such  are  the  tliree  political  systems  that  njie  meets  in  France  and 
ill  Europe.-  The  general  tendency  was  in  the  direction  of  con- 
centrntiuu  auc)  absolutism  ;  the  :unall  federal  States  of  the  feudal 
period  united  to  fonn  great  unified  States,  and  in  all  theite  latter 
were  established  strong  monarchies  of  an  absolute  tx'pe  and  a 
complicated  administration.  This  evolution  was  sometinicH  very 
slow  of  realization  (fur  example,  in  Sweden) ;  sometimes  it  seemed 
to  have  made  no  progress  and  the  feudal  dtsmemWnnent  lasted 
almost  to  our  day  (as  in  Germany).  The  ancient  kingdom  of 
Palestine  perlshetl  from  its  feudal  law,  and  long  afteru'arfls, 
Poland  was  disemembered  because  it  had  preserve«!  tliese  super- 
annuated political  forms.  France  is  the  t^'pe  of  a  centralized  and 
unifietl  State.  Rut  at  the  ver\-  moment,  when  absolutism  there 
attained  its  most  c-oraplete  development,  England  introduced  a 
system  of  political  liberty  which  was  the  point  of  departure 
for  the  public  law  of  our  day :  Parliament  a1wa>'s  has  the  last 
word ;  the  king  reigns  but  does  not  govern.' 

5  320.  The  Feudal  Monarchy.*  —  In  the  system  of  which  the 
kingdom  of  Jerusalem  oiTered  the  most  perfect  type,  the  king  was 
rather  the  keystone  of  the  feudal  edifitfe  than  the  sovereign  of 
the  kingdom ;  he  was  "primus  inter  pares."  the  chief  of  a  federal 
State.  Neither  the  territor>'  nor  the  regaiian  rights  were  his 
exclusive  propertj' ;  they  belonged  equally  to  the  seigniors.  WTiat 
did  the  king  possess  which  did  not  belong  to  the  seigniors?  A 


<  C/.  the  tboorisls  cited. 

*  Laviue.  "Vu«  ^tfn^r.  do  I'hifit.  polit.  do  I'Kuropo."  C/.  tho  domo« 
Btatic  or  KriHtocraUc  r^inKt»  of  Die  ItaliRn  republirn,  Switxcrland,  and 
NetburloniU.  CoDOonunfc  Oerinon  public  law.  cf.  tti«  c-oUwtiuua  uf 
SMskemterf,  lOM:  ^eAntauM.  1722:  Mog^r.  1737:  Mvlitu.  1736:  and 
the  writii^pi  of  Hippot.,ot  iMptilf  (Ohvmnits],  of  MonMxtnbaiw  (Pu/tn^ 
dvrfi.  LoiHiUK  and  ffomWut/,  Vi,  HSH.  uid  V'li,  944;  Camiu  and  Dvpin, 
II.  ft23. 

'  Cf.  I'oiogntr:  Connt.  "nihil  novi,"  ITiai:  tli«  king  oould  nol  introduce 
inoovatioQs  without  the  eoDiwnt  of  thv  Seoat«  and  of  Iho  DuncMM  or 
deputier». 

*  Luchaire,  p.  457;  Dadu,  "ln«t.  mon.  d.  I«  roy.  do  J*ru«al«nij"  1894, 
shows  Iho  inxufBctCBcy  and  vices  of  the  feudal  Slale  of  PiUestmo.  Tn 
Oerman^.  the  omtraliKinic  tendency  fikilcd ;  little  by  littt«  thn  ennK-mr 
found  himsftlf  rvduowl  lo  iinpoliiiiry ;  aiitliority  [muinoiI  to  Uw  priDoee 
and  the  local  soveroifpi. 

*  Some  flef»  wer«  aependent  on  th«  Empire  (P.  Fournier.  •'  I>r  royauma 
d*Arl«i");  others  wpro  imlf^poiulmit  (kinK<Jiiin  of  Xavairp),  Thi'  junrt- 
tton  of  tho  first  to  a  unilArian  State  like  Franco  lud  ix>  Ihn  eevcriiu:  of  che 
fpudal  bnndR  that  hound  thrm  to  the  Kmpire.  Earrunn,  p.  31a.  CoDDcra- 
iog  Ihft  vawial  kitm,  r/.  ViolUl,  11,  183. 
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titlp,  memories/  and  the  support  of  tlie  clergy ;  he  drew  lus  rc»l 
streiigtli  frum  tlie  extent  of  his  domain.  Furthermore  it  nas  tlie 
policy  of  tlie  Capetiaii  kings  to  annex  to  their  possessions  the 
domains  of  the  great  feudatories,  independent  fiefs.'  Where  they 
were  not  successful  in  substituting  themselves  in  tlic  place  of  tlie 
seigniors  they  despoiled  them  of  their  rights;  in  tliis  way  were 
grmlually  reconstituted  tlie  territorial  unity  and  tlie  rights  of  the 
State.  In  the  prince,  the  feudal  person,  who  was  in  the  fort-grouinl 
in  the  beginning,  effaced  himself  before  the  royal  person.  Even 
then  the  theories  of  feuditlism  were  not  without  infiueiicc  upon 
the  public  law :  the  king  always  considered  him.self  as  the  chief 
of  the  nobility,  the  femlal  sovereign,  the  universal  overlord ;  by 
virtue  of  this  title  he  disijossesswl  the  seigniors  of  various  rights 
(amortization,  freehold)  and  stxnireil  for  himself  important  seign- 
iories (through  confiscation,  escheat,  etc.) ;  fiefs  being  patri- 
monial he  was  able  to  wquirc  them  by  purchase,  marriage,  and 
succession,  as  in  the  case  <il"  a  jinvate  patrimony.' 

§  321 .  ThB  Absolute  Monarchy.^  —  The  Roman  idea  of  the  un- 
limited power  of  the  prince,  nf  the  concentration  of  all  public 
authority  in  his  hands,  had  not  completely  disappeared  with  the 
feudal  system  ;  thus  the  Church  was  influenced  by  it  in  attributing 
monarchical  omnipotence  to  the  Holy  .Sec.  This  idea  came  to 
the  surface  in  French  public  law  with  the  revival  of  the  Homan  law, 
and  with  the  cxten.sion  of  the  territorial  domain  which  gave  to 
the  kings  of  France  the  material  power  without  which  their  rights 
would  have  been  reduced  to  \"ain  pretensions,  as  were  often  those 
of  the  German  Fjnperors.  It  was  supported  upon  grounds  of 
practical  necessity  and  upon  religious  considerations.  1st,  unity 
of  command,  indispensable  «hiring  the  long  years  when  the  national 
existence  was  at  stake,  made  the  people  lose  the  habit  of  polit- 
ical liberty,  «nd  determined  the  destruction  or  humiliation  of 
the  rival  powers,  the  nobility,  the  Church,  and  tlie  communes.  It 
was  foreign  politics  which  consolidated  the  monarchical  power  in 


■  In  th«  legao)r  of  tfa«  CaroUaeians  ono  will  unHftrstantl  the  "arrltoo- 
httß"  and  i\w  app««l  to  all  Ihi-  intmliitKiitK  wh«*n  th«  rountrj'  **"  'a  dan- 
ger,  and  thu  ruardianabip  uf  all  ihu  churchos  of  the  kioKduiii,     Etmcin, 

r.  :M3.     Cf.  Engtand.  "  PrKrocati^-a  regis,"  under  Edward  III,  Gtojiacn, 
11,65  (Iiwl.  ofKoK.). 
^  tögnon,  "Atlas  hUt.    de   la    Pr." ;    BruwI.  '"Abr*««   ohronol.  dw 
grands  flcfa,"    1769. 

»  Himiy,  "Hist,  de  k  form,  torrit.  dw  Etat»  de  I'Europe  centrale," 
1876;   Du/ayorf/,  "R.  hist.."  vol.  &4  and  fkl:   VioHcl.  II.  237. 

•  Th«>risU  of  absolute  raonarohv :  Bodin.  llobbta,  Bouuet.  Hanolauj, 
"  Et.  h)«t.  Bur  Ifl  le*  et  )e  J7"  s.."  1886  (Toulouse  »ohool  and  the  diffusion 
of  absoIuiUt  ideas).     Cf.  ."Mämoirea"  of  Louü  XtV, 
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Fnincc.  2d,  it  was  a  tnulitiim  that  royal  authority  cftme  from 
God  :  the  king  was  the  vüiir  (if  G<k1  in  tcmjtonil  a^Tairs  as  the  pope 
was  in  spiritual  matters ;'  but  ihc  authority  of  Gwl  Ix'ing  absolute, 
it  appear«!  natural  enough  to  rt'gard  the  royal  fKiwer  in  the  same 
light.  The  [XTson  of  the  king  was  saere«! ;  he  was  nci-nuntablc 
only  to  Go(l ;  his  subjects  hud  no  more  rights  against  hirn  than 
the  creature  against  its  creator;  but  by  an  insufficient  eompensa- 
tion,  religion  enjoinisl  the  king  to  devote  himself  to  hLs  subjects 
and  it  forbade  him  to  oppress  tfaem.- 

§  322.  Th«  Limited  Monarchy.' — Though  thesystem  of  absohite 
monarchy  by  right  divine  prevailed  until  thi*  Hcvolution,  eare 
was  taken  not  to  cürr>-  it  to  its  extreme  lengths.  It  was  never  a 
pure  despotism,  that  is  to  say,  one  in  which  the  arbitrary'  will 
and  caprice  of  the  king  were  impose«!  upon  ail  without  restrirtions 
of  any  sort.  By  the  mere  fact  that  the  territory  of  France  was 
very  extensive,  the  royal  will  encountered!  material  obstacles  which 
often  rendered  it  powerless.  The  functionaricH  were  not  held  to 
passive  obedience  to  the  same  degree  as  thej'  are  tt>-day ;  they  did 
not  always  execute  theonlers  of  the  king, — sometimes  from  a  spirit 
of  independence,  but  more  often  thnjugh  negligence.  It  was  the 
same  with  subjects;*  to  such  a  degree  was  tliis  true  that  the 
most  absolute  kings  wert>  less  well  obeye<)  than  the  huDible»t 
functionaries  of  the  present  day.  It  was  therefore  necessary  to 
confirm,  to  recall  to  mind,  to  reiterate  their  edicts  if  they  did  not 
wish  to  see  them  remain  dead  letters. 

A  whole  network  of  laws  fettere<i  the  will  of  the  king.  It  rested 
nith  him  to  abolish  them,  but  the  necessities  of  good  administra- 
tion and  the  interest  of  the  king  himself  were  opposed  to  this;  the 
arbitrary  will  and  caprice  of  the  king  therefore  moved  in  a  fairly 
ttmall  circle,  outside  which  he  was  inspired  only  with  the  public 
interest,  and  conducted  himself  according  to  the  general  desire 
and  not  acc<)rding  to  indiviriual  whims.     Finally,  the  fuTidatneTtUU 


I  L<iconr-Oavet.  pp.  2S9  to  356;  Laritte  and  Rambavd,  VI,  152  and 
foUowine. 

*  VtolUl.  BCh.,  1809,  V,  129  (Inslr.  of  SaiDt  Louis  to  hi*  mn);  Cm., 
"  Vrais  (NueiKB.  do  Saloi  Luuih." 

■  tiOiiafl.  wt,  [iuptn.  I :  hweditarj'  monarchy  limited  hy  laws,  Did 
th»  iiinittnl  moiuiri'liy  suro«<»(i  IIh-  ft'iidjil  monnivhy  iw  a  IranMilioii  to 
absolutism?  I>ld  il  lasl  rrora  PliJIip  ihc  Fair  to  Ucary  IV  7  /^Mmtoi, 
"  Kiohelifii,"  vol.  I,  and  Ettnfin.  p.  :J4-I.  The  facta  searct-ly  admit  of  an 
•Rirmativo  nriMwt^r,  and  I  limit  mywlf  to  uviiie  (bat  tlwr^  w«re  tvndviicio« 
to  eelablixli  it  aimont  ai  oil  tinius.  Cf.  Vio/ild,  if.  If^,  who  Git««  ForUaeut, 
"Govern,  of  KuKland."  c,  1  to  4. 

*  Publie  opinion  was  not  wilLuut  foroi-:  Korurs.  riots,  and  barricades. 
Tixier,  "ThÄ>rie8  8.  la  «ouvür.  aux  Etats  do  14S4."  1899. 
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latus,  which  may  be  compared  to  uur  constitutional  laws,  Imposed 
restrictions  u[>on  the  kings  tlicmselves.' 

Other  sources  of  resistant«  to  the  royal  will^  the  dergy,  the 
nobility,  the  cities,  hail  retained,  iu  t!ie  foniiof  important  privile^jes» 
the  reniaitis  nf  their  former  rights,  ami  new  biKÜes  uf  royal  creation, 
like  the  I'arliaments,^  had  likewise  acquired  prerogatives.  If 
the  king  might  in  theory  attack  them,  he  most  often  tn  fact  re- 
spected theJii.  Out  of  the-sc  elements  an  attempt  1ms  Ixvn  made 
to  construct  a  true  political  system ;  not  without  difficulty,  be- 
caiise  on  all  points  there  were  contradictory  precedents.  The 
liberal  legists,  like  (iuy  (!oquilIe,  and  tlie  independent  parliamen- 
tarians have  maintained  :  1st,  tliat  the  king  did  not  alone  possess 
the  legislative  power,  only  tliose  laws  were  valid  which  were 
made  by  tlie  king  during  the  sittings  of  his  Estates  or  published 
and  verified  in  the  Parliaments;  2d,  that  taxeji  could  be  legally 
imposed  only  under  the  same  condition.*  These  propositions  were 
sometimes  in  accordance  with  the  facts ;  in  general,  however, 
tiie  royal  authority  succeeded  in  escaping  from  the  control  which 
the  great  organized  Estates  attempted  to  exercise  over  it. 

§  ',12^.  Extent  and  Character  of  tb«  SoTarelgnty.*  —  In  the  ab- 
solutist system,  the  royal  power,  being  an  emanation  of  the  divine 
power,  had  no  other  limits  than  tlie  latter;  the  king,  like  God, 
had  unfathomable  designs;  he  allowed  himself  to  be  guided 
by  reasons  of  State  (r%ime  of  good  pleasure).''    The  sovereignty 

'  Lot/Hfl,  "Inst.  Oout.."  ed.  Dupin,  1  and  19;  I'Uhou.  "  Libertfis  de 
rEElwgatlit}"  :  Hraelon.l,^;  " rex  sub  t)eo et  sub  l«Be  "  ;  F<frif»cut."D« 
Jauuihua  legiim  Ani;liie.*'  n.  9 :  the  Vang  of  Rn^land  oould  nut  rlmiiirt'  the 
lavra  of  thfi  ktnednm  without  the  ronnent  of  his  mibjecto  nor  le\'y  cxtraor- 
diaary  taxe«,  (ItonHon,  IV,  tXi. 

*[Once  fur  all.  tht)  readeir  may  hnre  be  reminded  that  the  French  pro- 
viDcia]  "  Porl^menta  "  v«rti  not  legiatativo  Iwdios,  hut  appellate  coarts  of 
justifw  primarily.  —  Trasw-I 

'  Loyitel.  «d.  Dupin.  nns.  3.  14.  23:  Segssei,  "La  grande  monan-hi«." 
1541.  iJthCT  moro  va^in  HinitatioQtt  upon  the  royal  aiiihority  were  Iho 
divine  law  and  natural  law,     Inamberi,  XIV,  606. 

*  Le  liret.  "Db  la  Bniivnrainott^  du  my."  16:12;  F.  Pithou,  "Tr.  do  la 
grandeur  dea  droits  des  roi»  de  FVanpn."  Iß87;  Savaron,  "Tr.  de  la  sou- 
vurainet«  du  roi/'  1ÖI5 :  "Examen,"  lei.");  Sm-aroj*,  "Erreura  de  I'fX- 
arauB."  IGIfl ;  "  De  la  aowv.  du  mi."  1620 ;  L'ltommeau,  \.  l;  Dt  Paute 
Id  iJardt,  "Tr.  hi-st.  de  1«  («ouvw.  du  roi,"  17Ö4  «wme  M.);  "Tr.  bist. 
dva  droit«  du  souveraia  on  FVanoo,"  17Ö7.  Viollct,  II,  184. 

'Personal  power:  aeerot  diplomacy  of  the  king  (Dc  Broglie.  "Lo 
MCret  du  roi,''  1S79),  "Icttr»««  tie  i-arrhet"  (arbitrarj'  »arranlsl.  reserved 
juvtiee,  etc..  Lov*fl,  19.  Conferninc  the  formula  "dw  bon  plaiHir," 
cf.  BOh..  !«>.■>.  220  {V.  MoTteU:  Ca\wü.rf.  "Irf-  r(^.  du  bon  plaisir," 
1893.  Spain:  "Ks  mi  menwd.."  VinUzt.  H.  IS7,  n.  3:  Laeour-Oautt. 
p.  401 ;  Lo  Bruyi'rr,  "Du  »ouvorain."  The  seprecy  of  Stat«?  afTain»  wa« 
explained  in  Rtiftand,  for  a  lon^  time,  hy  the  fart  that  Ih»  parliamentary 
derates  were  not  publi«h«d;  unlil  1771,  only  stolen  reports  oould  be 
made  of  them,     lioutmt/.  "  DiSvelop.  de  la  Coast.."  p.  157. 
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which  he  extrrci:»e(I  was  absulutt,  inalioiiable,  am]  indlvUible ;  it 
was  not  optiuiiat  witii  liliii  to  «üvidv  It  or  to  surrvnüer  it :  he  cuuld 
only  delegate  the  exercise  o(  power  which  formed  a  part  of.  it  and 
the  delesutioo  could  neither  Iw  perpetual  nor  complete.'  Tlii» 
constituted  a  remarkable  reaction  against  the  feudal  ideas  regard- 
ing patrimonial ity,  and  regarding  the  division  and  alienation  of 
regaliaii  rights.  Of  the  principal  attributes  of  9«ivereignty,'  the 
right  of  jjeace  and  of  war,*  legislation,*  military  «iinniand.  and,  in 
general,  the  executive  power,  appointment  of  magistrates,  tlio 
administration  of  justice,  tlie  pardoning  i>ower,  tlie  coining  of 
money,  tlie  |fv-\-  of  tuxes,  und  police  of  the  Church.*  not  <iue 
belongetl  fully  to  tlie  feudal  king.  He  made  few  laws  and  those 
which  he  issued  were  hardly  ever  enforce<l  outsiile  the  ntval 
domain ;  he  had  no  national  army :  outside  lus  own  duinaiii  he 
did  not  administer  justice,  or  levy  taxes,  or  appoint  magistrates, 
or  coin  money  (countries  under  tlie  dominion  of  tlie  king,  countries 
not  under  the  dominion  of  the  king}.*^  However,  his  mission,  aa 
it  was  set  forth  in  hi»  oath,  solemnly  pronounced  at  his  coronation 
and  such  as  the  Caroliogians  had  been  able  to  draw  up,  required 

I  FIfiury  m&intaiaii  that  tio  ofticvr  htui  ail  tlio  public  power  over  a 
portion  of  territory;  »  scpu-Bliuo  of  power»  made  bcadway  on  this  ao- 
MJUQt  in  ihip  intpr«<it  uf  rlie  kin^.  thruufh  hat4>of  fouilaliKoi,  aiifl  in  the  io- 
toreat  of  the  sijl)ject-''.  llirougli  rear  of  al>use. 

*  Ord.  May.  1372  (V,  -17.')) :  Intitrs.  ronnprninjc  tti«  royal  riRhUi  in  the 
town  of  MonlpfilUftr.  LatUne,  "H.  hiat.,"  2)i,  Z13;  L'Uatnnean,  "Ma- 
ximw,"  I.  1  :  iMyitt,  "Inst,  cout.."  ml.  Dupin.  (At  the  head,  tlie  editors 
had  enutiiprole«!  the  principal  articles  of  theeiistomar>-eati»t)tutionnf  mo- 
narchical Kranre.;)      Cf.  Lt  Brtt.  U^^grnsmliu*,  et»i, 

*  Diplomatie  relations;  I>e  VMifra-flotman.  " L'AmboAsadeur,"  taken 
from  tlie  tmatiu'  of  Ch.  Paaeat  on  thta  aubjeot  (CoIoffliAj,  "Op.,"  ITOft. 
p.  472).  />u motif,  "('orps  diplom.  et  du  dr.  de<i  frf-oa,"  IT2^;  PUtstan^ 
"■IliBt.  de  la  diplom.  fr..'^  181)8. 

*  Ä«oufn..  3.>,  2ft:  Lnywl.X^;  Lwihairf.  p.  4!<7 :  Egtrunn,  p.  47^ ;  Petiit, 
"Le  pnuvoir  legial.  en  FV.  dep.  Philippe  In  Bel  jusqii'Ä  ITS»."  18»2: 
Violkt.  U,  189;  .4.  Ualnau.  '■Pr6ambules  des  Ord.."  I81HJ  (Ac.  so.  mor.j. 

'  Add.  Oratiua,  "  De  itnperio  aiimm»  potent,  eirra  ftanra,"  lft4o- 
Luthaire,  p.  565  (bibliog.):  Prm-na,  "  [/Kgliso  et  I'Ktat  en  FVanceaoua 
Henri  IV.''  I8K2:  '•Recueila  de«  Edits,  ete..  pour  IVxtirp.  de  la  U.  P.  K.," 
1SS5  (ed.  div.  16Sfl  to  17.52);  Tnlan.  "Autor,  des  rois  toiieli.  I'Ealiae," 
1700;  Fra  Paolo.  ""Los  droits  de*  souver&ins."  1721  f^Veneh  tjanslatinnl. 

■  "Pay«  d'obt^i^sanr«  du  roy  el  Pays  hora  rob^issaneedu  my"  ("Elabl. 
do  Saint  Louih."  I.  11).     The  rrotintriai  subject  tn  the  kinif  were  the  re- 

5 ion  over  whirh  Hugh  (Tapet  was  feudal  suzerain  before  IteioK  Idng :  thw 
uohy  of  Frani^e,  the  kiiij;  beim;  here  immediate  feudal  seÜEQior,  ae- 
eurdin^  to  the  feudal  law  ilJielf.  The  enuntry  aot  subjeet  to  the  kinc 
ooiTiprised  ehietly  the  six  large  fiefs.  N'ormandj,  EtUTfrundy.  Aquitaine, 
Toulouse,  Ftanders.  and  Champatpie.  In  these  feudal  prioeipalities. 
tbD  kiiu;  was  only  mediate  seignior  tn  relation  tn  the  vassals  of  tn«  rreat 
foudatoHm:  he  did  not  have  direct  right  over  them.  Lnrhnirr.  11,29, 
«ritioisea  thts  distinction.  It  was  equivalent,  in  sum.  to  ihe  distiaction 
botweea  the  domain  of  the  irrovn  and  that  of  the  great  fiefs  whirh  vtetv 
almost  Independent,  in  fa^^t,  of  the  king.     VioiUI,  '■Bt.."  IV.  ;j.S4. 
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hiin  to  prutect  the  Churcli,  to  ren<!er  justice  (and  by  consequpnct*. 
to  maiiitaiii  order  ami  peace).'  and.  finally,  to  defend  tlie  kingdom.^ 
Tlie  first  Capetians  were  far  from  carrj'ing  out  this  program,  after 
all  rather  vague.  We  have  setrn  how,  graduuUy.  the  rights  of  the 
kings  grew  atid  were  bouod  tt^ther  into  this  inseparable  pile 
of  wliidi  Bo<ltn  and  the  iiuperlalists  constnicteil  the  "  majesty  " 
or  sovereignty.'  From  the  15U0  s,  the  king,  the  incarnation  of 
the  State,  hail,  botii  bi  theorj-  and  in  fact,  all  the  attributes  of 
supreme  iJower  ("  I  am  tlie  State  "). 

T"  tlie  twu  essential  functions  of  the  State,  defense  without  and 
justice  within,  tlie  monarchy  added  police  power,*  or  surveillance 
over  morals  (sumptuary''  laws,^  proliibitions  on  ^mes  of  chance. 
etc.)  and  over  the  events  of  economic  life  (regulation  of  commerce. 
Industry,  etc.)."  VMiat  was  t}ie  extent  of  this  right?  It  had  no 
legal  limits;  the  Carolingiau  legislation  touched  many  matters  which 
appear  to  us  as  falling  within  the  domain  of  individual  liberty.  The 
"  Ancien  R^ime  "  did  not  forbear  to  coiifonn  U)  tliis  tradititHi. 

§  :{24.  Political  Rigbti.  —  Subjects  had  no  share  In  the  exercise 
of  sovereignt>' ;  they  possessed  no  political  rights ; ''  it  was  to  the 

'  fliTtere  the  royal  authoril^'i  was  powerless,  there  wwh  o-tlabliHlit») 
tnstitutioiu  like  the  äpuiish  "Sainte  Ilermandad"  (brotherhood,  eonfrd- 
erotion  af  towns)  to  maintain  pwa««,  and  to  reprcwi  hrigandage.  Cf. 
"Capitul,"  2.  4«. 

'('/.  Oerman.  HlanAtl.  "PrAfi.  II."  3.1;  EriglaTid.  Brncton.  3.  Q.  olr . : 
Boutmy.  "  DPviiloj).  d.>  la  (^onitt.  i-n  AnÄl*«t." ;  (lUiti-on.  IV,  78.  and  V,  I  • 
(analvfliB  of  th«  royal  prc-roKtitivv) :  tlie  kiue  «^aDnot  do  wronK.  ho  i* 
irre»pon«ih|p,  ho  cannot  be  inrapahl«  of  Envurninu.  thiipefor«.  h«  e«nnol 
be  a  minor,  ho  ix  tho  sole  owqat  of  the  KnK)i-*li  »ttil.  Ii<^  siimmonii  am] 
disM>Iv.is  i'arliamL'Qt,  appoints  peer«,  oonvt-rts  bills  iino  laws  by  bis  saar- 
lion,  appoint-.-*  public  omc«r8.  ho  is  Ihe  visiblr»  h(«d  of  the  Church,  he  in 
d«f  men  to  be  proiwnt  in  all  the  court*  of  justice,  suit«  oannot  h<!  brought 
affoiiiHit  him  by  any  one.  lie  is  head  uf  the  army,  ule. 

*Boflin  masons  juridically:  he  doi«  not  jwreeive  the  Epneaia  of  hi» 
ilof^trinc,  of  which  \w  make»  a  kinri  of  pwmeinr  Hiwiretn, 

*Fivury.  p.  99;  De  La  Man;  "Tr.  de  la  Police."  1707-3»;  Frf- 
mimßte,  "Diet,  dn  Id  Police,"  l"r>6.  177.1:  Urnoom.  id..  178«:  Pcuchet. 
id..  1789. 

»  BCh.,  3d  eoül.  V..  17(>.  Ba«driltarl.  "  Hi«t.  du  Luxe,"  2d  edit-,  1880 ; 
TbflMs:    liuhoitt.  I.SSS;    Baiühian.  1891.  cU>.:  hamh..  •*  Table." 

■The  Old  R^Sfimo  had  il«  Ktal«  induKtrie»  lik»  Ihe  post  office.  Kdiot 
of  Louis  XL  June  19,  1404.  DarrtU.  II.  187.  I'osI  olBce  estabtiRtied  br 
Cromwell.  tW?.  In  Germany  the  poslal  fwrrice  was  (pranted  "en  fief  * 
t()  lh>-  «cif^nior  of  Taxi»,  101.1.  Sj-hiUti;  p.  313.  Royal  man ufac lure«.  ■ 
Darr/ilr,  If,  p.  216,  C/.  Monopolies  of  the  pommereiol  companiea  of 
ihv  colonic«.  pAuiiat.  "LouiK  XIV  ct  la  Compairnie  dc.q  Indea  or.," 
ISSli;  Faffititx,  "L'industrii?  en  Franc»  «ou*  Henri  IV";  "  It.  hist.,"  1883: 
"L'Eoon.  »oeialo  du  lu  Prance  h.  Henri  IV,"  l.'(S7-  Stale  monopolies 
were  nnrntn^u«  and  were  found  in  mo«r  countries :  Spain,  monopoly  of 
aleohol  under  the  Bourbons,  monopoly  of  tobaj-f-o;  Knelund,  under  Elixa- 
hoth.  monopolies  so  numerous  that  <<oinpIaini  was  mode. 

'rf.  Elat«  R*n.  Chaliomtl.  "Hist,  do  )a  Hbert«  eo  Pr.."  1886;  Dr 
Carnt,  "Hist,  d»  la  lilwrt^  (wlitiquc  cti  Prance." 
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king  that  all  these  rights  belong«!.  Tlie  passive  obedleuce 
("  nicht  raisonniren  ")  to  which  they  were  htld  was  ciusely  eDougfa 
allied  with  the  diNnne  right.'  They  did  not  even  have  tJie  right  of 
indindual  or  collective  resistance  against  the  king  when  he 
failed  in  his  duties.  In  England,  on  the  contrar>',  they  hud: 
1st,  political  rights,  a  share  in  the  government,  thanks  to  the  rep- 
resentative system;'  '2t\,  the  right  of  insurrection  or  resistance 
against  arbitran'  acts  of  the  royal  authority.* 

§  325.  Individual  Sisbts.'  —  lu  France  tite  individual  not  only 
did  not  enjoy  political  rights,  but  lie  lacked  those  necessary 
intangible  liberties  witli  which  tlie  Hevolutio«  has  since  endowed 
our  country  and  which  England  took  care  to  preserve  and  de- 
velop. Lil>erty  and  property,  said  \'i>ltaire.  were  the  invention 
of  the  Fnglish  ;  they  are  well  worth  "  Montjoye  et  Saint  Denys." 
In  France,  security  was  afforded  by  a  powerful  administrative 
organism  ;  the  English  relied  more  upon  themselves  and  less  up<tn 
the  State.  Neither  the  English  nor  the  French  possessed  civil 
equalit>'. 

1st,  indiTidual  liberty '  had  no  guarantees  against  arbitrary 

■  Without  hring  a  torved  ronsequenno  of  it.  for  Qod  could  divide  the 
power. 

*  Cf.  ("  Lea  monarchomaquM  ">  frVcnch  cd.  p.  404.  Houatrhe. "  de  TjTan- 
aieidJo,"  1888.  Aft<^r  Ihc  r<>voluti<m  of  IttSK,  the  kin^  hiul  to  ponvoke 
pArliamenl  pv«r>'  ye«r  in  urdt>r  thai  it  uiitjht  vüti>  thu  builift't  for  tho  main- 
lonanoo  of  tliA  army;  be  alone  could  ncithrr  make  the  laws  nor  nunpend 
the  exeoution  of  the  Irwb  vo(«d  )>v  Pnrlianient.  Tliis  ommimtioD  no- 
dcred  uneleefi  the  riebt  uf  n>)tiataii(.'t<  r«<iHii;m»Hl  by  the  Oroat  Charter 
(Art.  fil)  'rt);ht  of  tlic  harons  und  tho  country  to  «ctzo  Iho  eaatiM,  tb» 
lando,  and  ttu'  Ronds  of  thv  kinic)  »nd  (hn  ri];tit  wliicli  Rlac-kstono  Recorded 
to  every  Enulish  Hubjti-t  whi»ii.>  righiji  wltu  atiiicki<d,  lu  vomplaia  to  tbo 
judgt«.  to  petition  the  kin^  and  Parliament,  and  Anally  to  NO«ur« 
arms  for  his  legilinrntv  defenM*  and  to  uxe  tlicm  in  mum  of  nood  (cf.  insure 
rralton  of  th»  EiiKUiib  colonivH  of  America),  lu  Huuiwy.  tbo  oacb  of 
the  king  reconÜKro  the  right  of  JUKurrcotion  by  subjocte. 

'JuniuH  Brutii»  held  lh«t  Ktibji'ct»  did  not  owe  otH'iliencii  to  Ihr 
oriliirs  of  thf!  kinif  when  thev  wore  contrary  to  the  law  of  <)i>d.  thai  innur- 
roction  ■Kos  u  right  and  a,  duty  uf  the  subftucl,  not  only  in  thi«  oaso.  but 
ev«n  aKiünwi  th«  king  who  (>p|>FeKsed  the  «täte  (usurper.  tyTont  "abMiUe 
titulo"^.  aud  oven  ainuu«t  thelccntimat«  kiiiK  who  abused  Ids  poww  (ty* 
rant  "ab  oTereitio  ).  Towhord.  "De  politica  Hub.  Langucti."  ISA 
Treumnnn,  "  Di«  M«n»rcli<iina*'h"H. "   IKtlT», 

'  Exmcin,  "Dr.  con«titut.."  p.  3fl0;   Haurum,  "Dr^iil admin.." 3d  ed. 

*  Cf.  Laeniir-Coyt,  p.  421}.  confcmiryt  the  question  wbcthor  tho  kinr 
bod  the  ri^ht  of  life  and  dtiath  ovvr  privttL«>  individuolx.  IjariKw  a»3 
RamhaMii,  V,  Im!)  fS[MunK 

Article  39  of  the  On>«i  Chorl.er  forhodo  the  «eizure  or  imnriAonmcQt  of 
a  frv»  man  or  the  taking  of  his  protwrty  or  exilini;  him.  Tne  king  could 
prooeed  against  hfm  only  "por  h>galc  judicium  parium  auonim  vel  pa 
l«gom  Usrrm."  FVom  thnt  imw,  there  were  no  arbitrary  arrMt».  no  spo- 
oially  <:n!«t4)d  court«.  The  most  einipiv  mean«  for  one  wlio  was  arr««t«d 
arbitnully  wa«  to  apply  for  or  to  cautte  upplicniinn  to  Iwt  made  for  a  writ 
of  habcM  corpus,  to  th«*  High  Court  of  Juittiee.     The  vrrit  wa.t  so  called 
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warrants  of  imprisonnipnt  f"  lettres  dc  cachet "),'  Arbitrary 
arrests.-  justice  l>y  wimniissi(mers,'  or  accusations  for  "  lest^ 
maji'-'^ti'.''  *  There  was  nothing  whic-h  resembled  the  inviolability 
of  linrnicile  of  the  I-'nglish  law.* 

2(3.  Piivftte  property  nu-s  no  more  sheltered  than  the  individual 
fnini  arbitrarj'  measures :  general  confiscation/  exi^ropriation 
without  iinlt-mnity,  excessive  taxes  ^  and  dues  demanded  by  the 
king  in  pursuance  of  his  right  of  eminent  dumain.  Xor  did 
anything  guarantee  to  individuals  respect  for  their  mutual  engage- 
ments. In  maintaining  that  the  king  had  no  right  to  take  the 
pniperty  of  otJiers  or  to  violate  private  agreements*  HoHin  invoke) 

because  it  bc>Kaii  with  these  words:  "FlaWas  corpus  ad  sut>jipi(«nilum"; 
it  wa«  necessary,  in  peality,  to  prodnri'  iht>  dt^iaincd  prrson  bnfor^  tho 
C'ourl,  ID  order  ttmt  it  migtit  posN  upon  the  validity  ol  tho  turest.  Cokf, 
"lüst.,"  4,  182.  Thw  Act  of  Charie»  II  rt'rauvyd  the  objections  ot  the 
iud^eii  ani)  the  jailfr«  which  rcndt-riil  i\w  "liiiln'ttH  porpus"  too  often  il- 
luirive  (iinmedial«'  liburty.  or.  av  \fnsl,  provi^iunal  liberty  undtr  bond) ; 
it  allowed  oupositiua  to  it  in  ciaw  of  «iHiut'Ktraliou  by  private  individuals 
or  public  o(UL*m,  and  even  un  i1il<  order  of  tliupriiicv.  An  Act  of  Onorge 
III  cxtciiilt'd  thc^'  rules  of  nm>st  lo  cases  of  misdcmctonors  or  arrests 
uadiT  «11  other  pndext^  (ubdtR'tion,  (■onfinvoipnt  iu  v,  lunatic  asvlum). 
At  tiEOCB  of  erisc«,  l^rliaiuitat  has  Kuuiclimoä  üuspvudvd  lliv  iipplicAtinn 
of  those  laws  Icf.  Stat^  of  siego),  Connortcd  with  "habeas  corpus"  was 
tile  |irohibition  of  eoiiiprlünfcan  KiiKÜKhiiian  tu  leave  tlie  kinfidom  (except 
soldier;'  nud  sailors).  ParliamcDl  iiJouu  could  banish  any  one.  On  the 
other  hand,  for  a  long  time,  the  Idne  could  forbid  hi«  subjeotn  to  loavo 
Euiilaud  without  hia  ptirtuission.     Cf."R.  hist.,"  1892.  L.  1.  "Abjuratio 

'  Issued  fur  political  nmtiveM  or  in  the  interest  of  familtes.  Under  the 
miuistry  of  Ln  ViUi^re,  thev  were  nold  for  twenty-five  louis,  .l/o/e«- 
herbea.  "Remonir.  do  la  C  ac8  Aides."  1770:  Xo  one  was  great  enough 
to  be  tihiolded  from  the  hatrMl  of  a  ininixter,  itor  small  enoueh  not  to  do 
worthy  of  that  of  a  tax  fariiKr's  ulurk.  Jalfi.  "  L.  de  cachet  du  la  Gfin^r. 
do  Caon."  1880;  Mnrion,  "Ac.  sc.  mor."  (ihcro  exiBt«  in  tho  \at.  Arch, 
a  nio  «f  "U?ttr<w  de  ciwfhcl"  in  whit^-).  18!)R.  BCh,.  tStH.  227.  'Ml  ("Bas- 
tiUe).  OonccrniDK  the  UoftiUo,  c/.  Rufvieson,  "^Vrchives  du  la  Uaslille." 
I8IWM«1;  Bnurnn»,  "Xotieo  a.  la  BaBt.,""  1885;  PuneX-Brentano, 
"L^K'^ndi'M  fl  Arch,  do  la  Elaalillt*,"  IK)H;  "Ribliog.  crit.  do  la  Priw  de 
la  BastiUc."  ISW. 

^  Baiwornpierro,  Laii^.uu,  tho  Count  Mattioll  or  tho  Mask  of  Iron 
(minister  of  the  Duke  of  Mantua,  a^^ciised  of  liavinj;  rovealed  our  State 
secrets  to  our  enemies  and  arre«led  in.  ft  foreiRa  country).  R.  de  MauiJe, 
■'Proe<(d.  polit.  s.  UviuhXII,"  "R.  hist.."  31.  I II.  and  43.  100.  Assaasiiub- 
tionä  q{  (^oneini,  Monaldc-<u-.hi.  '  Mar-dial  de  Manila«,  etc. 

'  (7.  Law  of  suspects,  incivi^m  under  the  lie  volution. 

*  The  tfimnefit  mav  beat  upon  it.  and  the  rain  may  ]K>nolrBte  the  caMn 
of  the  Knglish  ]>ea!«ant.  but  the  kintt  cannot  enter  it.  (Lord  Ohalham] : 
"MyhouBP  i.-^  my  (*aslle." 

•Abolished  by  the  Charter  of  1SI4,  Art.  ßfi,  thU  punishment  afroct^ll 
innocent  people,  the  family  of  the  eulprit,  and  it  wait  abiu«^,,for  "after 
liaxHnR  confiEcated  one's  property  because  he  was  condemned,  ho  was 
condemned  in  order  that  his  property  mieht  h«  eonfl.seaiod." 

'  CJ.  "Kinaoces"  infra  and  my  study  on  "t'l.  Joly,"p.  39. 

•C/.  above  "Alod."  p.  291.  Had  the  kiaii  the  ownership  of  tho  land  of 
the  state  as  he  possesaea  sovereipnty  over  it  ?  If  he  did,  the  oonsoquoneo 
would  have  been  that  he  could  have  taken  posse&sion  of  it  in  a  general  way 
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natural  law;  but  the  positive  legislation  did  not  afford  b  a  tike 

case  any  menus  of  defend  to  subject»  against  Uie  king. 

3d.  Fr«odom  of  labor,  ol  conuuorc«,  and  of  industry  existed 
only  imperfecily ;   It  was  hliackled  by  a  multitude  of  regulation». 

4tli,  Liberty  of  oooicieooe  unknown,  .State  religion,  pensec-utiou 
of  uon-oinforaiists.  tutelage  of  the  GalHcan  Church  in  sudi  a 
manner  us  to  transform  the  parish  priests  into  administrative 
agents;  — Slid»  was  the  "  Anden  Kegime."  ' 

5th.  In  place  of  Ubnty  of  tha  preai  the  "  Ancieu  R^ 
giuie "  did  not  cease  to  push  to  excess  a  system  ut  once 
preventive  anil  rt'j>rw»ive;  previous  uuüiorizaliuu  »a*  re- 
quired for  puhlisdiing  every  writing.'  a  censonüiip  was  excrciseil  by 
Uie  Parliament's,  the  SorbDiuic,  tlic  dergy,  and  tlie  council  of 
State,  and  heavy  penalties  imposed  ^  agaiu5t  libds.    The  violation 

bv  arbitrarity  inoren/diie  (ho  taxoa.  and  apfeially.  by  anpropriaUnir  for 

A  paMHp*  ill  ttiv  "M£moirt«"i>f  Louix  XIV  hau  Ur^n  miiuvinxlrufHl  ui 
affn^mimcibat  itif  kinewa»  thouaJvoraalowuor:  "Tliokinifit  were  abfloIut4 
lonU,  am)  nniiinüly  had  full  nnd  frmdlspocitinn  of  all  pniixTty,  necularaa 
W4^>ll  iiM  i-KV'K-Kiitiilii'al.  and  lii«  rtKl>t  to  iiKt>  it  lU'rordiriK  to  t.lu'  iit>tH)H  of  the 
Htat«.*'  (Kd.  DreiftH.  I.  177:  II.  2m.1  Ijmi»  XIV  wisb»'<l  Pimply  to 
prot4':4t  (ivt  appHars  from  the  conU'Xt)  ntcainnt  the  i-laimn  of  thf  nipfcy 
to  Iw  nUit^vrrf  froni  coiilnhulinit;  to  tht«  fX|)t^njK<a  of  tbi<  KlaU<.  Iltt  aid 
not  speak  with  the  precision  of  a  law^'cr.  If  be  had  believed  that  the 
properbr  of  hi«  mhj<v>(>i  Mongod  1«  him.  it  would  not  hav«  bi>on  utidfsr- 
ttood  that  P.  TeUi(>r  hud  uflirruM]  bis  pruteusiunis  iu  order  to  di-Htmy  the 
Bcruplm  that  had  ori^'D  ia  his  tntnd  against  the  inipo«)tion  of  the  tax 
of  (he  tithe.  Tlw  itiwciioU'  n>Int«>d  by  natnt  Stiimn  muni  Ihi  true,  in  the 
maiu.  .Va  for  llic  words  uf  P.  TuIli^^T.  it  wu  a  otim-ut  phraM«,  to  whicli  it 
U  tMeaaBar>'  U>  add  Iho  followtni:  in  ordor  to  bo  exart  in  law:  "in  rase 
they  were  indisppnaahio  for  the  ueenis  of  the  State."  The  xiew  of  the  jurista 
of  IneSortmnne  is  not  known.  Haint  Simon,  "M€m.."  IX,  44  (ed.  1829). 
Villeniy  tn  ihe  irifunt  Ijoiiih  X\':  "the  people  an>  yours,"  a  pnroiie  of  m 
n>urtier,  from  whifih  one  would  he  wmnfi  in  drawing  judicial  conclo- 
eions.  See,  eoQwrning  the  qut'stion,  Larout-flnytl,  p.  42<i.  In  England, 
tile  kjoc  had  the  emiueiit  domain  uver  all  lands  without  ex<M>ptiun. 

'  The  EngUab  law  was  no  more  tolerant :  witness  the  oath  of  supremacy 
(of  the  State  over  the  Church)  under  Elizabeth,  15*12;  iwrwH-ulion  of 
Öathulirs  and  Piiritana :  Test  Oath  Act,  1073  (whoever  aepin-d  I«  a  publifl 
ofRtH>  wa.4  forned  to  renounce  the  doi^roa  of  traosuhstanlintion).  and  the 
Art  of  1661  by  whieh  no  nne  eould  be  mayor,  ete..  if  he  had  ni>t  t«ken  nom- 
luuniiin  in  ibe  year,  aocurdine  hn  the  rites  of  th«  Anglican  church.  For  the 
"  drat^unic  "  Aot.s  afainat  the  papists,  cf.  IHaekatnrtf.  IV,  .55.  and  the  troat- 
menl  inflitrted  on  the  Protestants  in  FVance.  Calholie«  were  not  relieved 
of  ihe  im'aiMU'itiei;  bv  whteh  they  were  pxrladed  from  otBf«  until  1S29. 

'In  ItVtl.  Tlu^ophrastu»  ICenaudol  founded  the  "Gazotti;"  (a  woekly 
journal)  which  Ricnebeu  Bupportod  and  dlreoted.  iMomhcri,  "Table,"  *ve 
Imprimerie."  "Librairie,  «te.;  IVApentk,  T,  H."»:  Peignol."y,»nA 
hist.  §.  la  lib.  d'Äcrire."  IS32;   Dt  Lvfog,  "fMcrM.  dEtat/'  p.  470. 

•Same  rieorouB  r^nime  in  Knjflantl.  Milton  wrote  against  the  censor- 
ship of  iht'  [im».  but  that  inütitntinn  wa--»  siipnrpRHed  only  in  IfiOS.  Pönal 
laws  against  lihel  ffll  into  dr>!iu«tude,  the  judgei  always  aoquitting.  aod 
private  persons  heintalinir  to  invoke  tho  protection  of  vuch  laws  becaOM  or 
tho  outrage«  to  which  they  gave  rise.  Tbu»  was  eatabliahed  liberty  of 
the  preaa.     BoHtmy,  \a2. 
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of  the  secrecy  of  coiresponflcncc  hafJ  alwa)*s  existed  since  the  es- 
tabliahmeiit  of  the  postal  service' 

(ith,  With  greater  reason  tiie  "  Ancien  H^ftimc  "  did  not  recc^- 
nize  the  right  of  association,  of  assembly,  the  liberty  of  instruction, 
etc. 

Topic  2.    TR-iNsujasioN  op  the  Royal  Power' 

1 320.  TrmnamiMlon  of  tlie  Royal  Power.  —  The  Capetians, 
who  came  to  tlie  (hrone  hy  eU-ctiun.  abuüsli^  this  system  by  asso- 
ciating tlveir  elilt'st  stms  with  themselves  on  the  throne'  {ef.  the 
Roman  Knipire,  Augustus  and  Caesar) ;  this  association  was 
practiced  until  tlic  time  of  Philip  .Augustus,  that  is  to  say,  during 
two  centuries.  From  this  custom  arose  the  rule  of  mcmarehieal 
heredity.  The  system  of  election  loft  traces  only  in  the  ceremonies 
of  consecration.^  The  question  was  no  (onger  disputed,  except 
for  a  moment  in  tlu*  15(Kts  by  the  jK-n  of  Hotman  and  in  tlie  i\vc- 
tnncjA  of  the  l>aigiiers.'  However  if  the  exercise  of  royal  power 
was  a  public  function,  a  magistraey,  the  exercise  of  which  impHcil 
a  certain  capacity,  election  would  seem  to  be  more  suitable  ilian 
heredity.*    The  latter  prindple  supposed  the  patrimoniality  of 

■  Louis  XV  f!Tettt«d  a  special  orean  to  inspect  tettcirs.  «hiefl\*  in  orHnr 
to  obtain  iorormatiou  •.-oncemios  scandalous  letters  ("Black  Cabinet"). 
Dwia.  nf  ilic  Cod«..  Aug.  10. 1775.  SupprcsMon  July  9  and  Aug.  22.  1700. 
But  alU-r  1791,  it  rtiappoarcd  fi>r  iiiU'matioDai  RiirTHnpondnnni*.  C'oii- 
oemiiiir  tti«  prMoat  law,  cf.  "(tr.  Bruryol.."  koü  "C'al>inet."  In  Eni;Uuid, 
a  slatat«  of  Queen  Annr  forbad«  vnolalion  of  1  he  sKK'rppy  of  tetl-ers. 

'  Du  TUUt.  "R^ouHil  d«i  mis  dc  FV.,"  IfilH;  Ihiehrxne.  "Ijoa&nüqiiit^jt 
den  roi»,"  ltM!9;  Lt  P.  Atutetmt,  "Hist.  B^n^oK.  dp  la  maison  royalo," 
1726. 

»  Luehaire,  p.  4ft4 ;  VuttUt,  II,  22  fbibl.  p.  262).  M.  Stpet,  "  R.  q.  luBt.," 
1870. 

*  Etmcin.  p.  317,  and  the  othnr  aiithnrfl  whom  he  nil««.  Vre.»  de  Char- 
Irt«.  "  En.,"  IR9,  <^naidcrf!d  tli«  monarchy  aa  h<-iag  at  the  same  time  heredi- 
tary ana  «lectu'«. 

*  Isamb.,  XI.  25;  Jourdain.  "Ijk  rovautf^  fr.,"  RWm.  Ar.  Inner.  2fi.  2, 
07.  Uutman,  "  l->ftt]Pt>-<iallia,"  ^^^7:^,  held  that  the  oTown  of  Prance  had 
bewi  eleetivf  (Carolingiaoi'.  CapetianR)  and  showed  that  in  the  Middle 
Ages,  nler-lion  was  ntill  the  rommon  law  of  Eurupe  (Germany,  Swifden, 
Denmark,  etc.).  C/.  Knpland,  ntanton.  IV,  67.  At  Jerusalem,  the  king 
■was  eleeted  by  an  assorablaEP  of  seiifiiion!  and  preisten.  Tiie  same  waa 
Ü1M  of  the  elertJon  i)f  flie  Enipemr,  but  bc^iininK  wilh  the  ISOOs,  the 
«lectors  were  reduced  to  a  elosed  college  of  seven  members.  "Saxon 
Mirror,"  "Lehnr.,"  42:  cf.  "Landr.."  3.  52.  The  "Golden  Bull."  e.  2. 
For  the  Empire,  hnrndity  waa  eomhined  in  a  certain  meaflur»  wilh  elotv 
tion;  at  Jerusalt^m,  it  waa  in  the  end  done  away  with.  Dodu.  "Inst,  du 
roy.  de  J.,"  p.  106.  The  ele<!live  principle  hod  been  a  eause  of  weakness, 
na  in  Poland,  wh«ro  the  Const.,  of  May  3.  1701,  introduced  heredity; 
until  then,  it  is  «ud,  this  country  was  "an  anarchy  tempered  by  con- 
federations." ConecrnlnK  tbo  Empire,  cf.  Blondtl.  "Prod,  II,"  p.  28; 
Schulte,  p.  IM;  Srhröd/T.  p.  4&&  (bifil.). 

*  The  elec!tive  monareliv   was  reproached   with  enfeebUne  the  royal 

I  power,  beoause  the  perwn  «ectod  depended  upon  the  elector  (Ex :  "Wabl- 
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the  crown ;  the  kingdom,  considered  as  the  personal  property 
of  the  sovereign,  waft  transmitted  from  father  to  son  Hke  an  in- 
heritance (rf.  patrimoniality  of  fiefs).'  Nevertheless,  the  succes- 
sion to  the  crown  differed  in  certain  respects  from  ordinarj' 
succession  ;  the  idea  of  office  was  combined  with  that  of  patri- 
monialitj',  to  establish  in  the  interest  of  the  dynasty  certain  rules 
to  which  the  king  coidd  not  ((o  contrarj- : '  the  indivisibility  of  the 
klnj^dom,  the  ri^ht  of  primoj^cniture  and  the  exclusion  of  females. 
It  was  not  permissible  to  him  to  disinherit  his  natural  heirs  ("  non 
habent  ab  ipso  patrc,  seil  a  consuetudine  resni  ").  nor  to  dispo:« 
of  it  by  testament  for  the  benefit  of  stranfcers;  nor  had  the  heir 
the  rijiht  tr»  renounce  the  crown  during  his  lifetime' 

§  327.  IndimibUity  of  th»  Kingdom.  ^  .According  to  the  Salic 
Law,  said  Lov-scl  (p.  ().%),  the  kingdoms,  duchic»,  counties,  mar- 
quisatcs,  and  Vmronii^s  could  mit  be  (hsmembcred.  The  Salic 
Law  could  have  been  here  only  the  ohl  French  eus^^m,  dating  from 
the  treaty  of  Verdun  in  843  and  allied  in  different  epochs  with 
different  idea.^,  — the  unity  of  the  imperial  title,  the  theory  of  the 


«Apitulationea "  in  Oermany.  "Paet«  coaveata"  In  Poland,  tie.),  with 
weakonine  the  Irinirdnm.  bocaiifu^  tho  ripotion«  wens  a  pretext  for  diawn- 
litoiix  am)  quarreU.  <!uu  I'lnitiillr,  i»  Lni/aei,  ed.  Dupin,  no.  1,  tuiiil :  Tho 
mooaruby  was  coufercd  »y  liaeo^c  aod  aot  by  election,  wbicli  ia  forluiuU«. 
for  «toelionx  (>rt'-ii  <>ri);i>iiO(>r  civil  wan«,  ami  urdiniirily  are  oluuBcteriiad 
by  plot«  and  liribory,  n'huni  tbi'  slruuKt-st  aod  «lircwdesl  and  richest  ordi- 
narily have  mon^  powtur  ihan  the  btrsl  and  moät  ^'ntToim  men.  Hiiffh 
Capel  WIM  kinp  by  ]i>)riltmAt<>  vociation.  Cliiy  C(K(iiilU-  fiiHl«  Iwo  ar^- 
ments  wiili  w-ludi  to  Kup^x>rt  Iht.'  riKlitü  at  the  (.'apc-lianD :  Inl,  ttiu  (.•onmiit 
of  tbo  prinRC4  and  oei^iors  and  of  tbc  pouplo  of  the  thr«o  orders;  2d, 
tbeir  doHf^nl  in  Ih«  dinv^t  innwulino  lin»  from  ih«  McnivinKiniiK  who  bad 
establixhed  the  monarchy  by  truo  cunquuit.  whilu  Cbitrb-«  Miirlvi  wai 
a  U8iirp«r.  lDuitlfSAiic\fortuij/).  "Disc.  it.  le  droit  pr6t«ndu  du  duo  da 
Guiw  attr  la  (viuroiini>  di^  f-Vancc,"  1AS3;  Botiin,  0,  5;  Ortg.  Toh*.,  73; 
Latour-Üa^fvt,  p.  390. 

'  Heredity  creal^Hl  traditions  of  Bovernment  wbioh  the  royal  family 
preserve:  it  asaur«««  a  pmlitit^al  itduratioii  and  a  pni|iarat.ion  for  pulilic 
affair«  whieh  are  laokinß  in  oUht  i^j'stciii" ;  if  ihv  n'iutiiiiK  princ«  govern* 
only  in  th<x>ry,  the  myu  family  often  fiiivctn  liirn  in  foot;  the  voxaiiotlfl 
effocts  whirb  th**  hazard  of  birth  immetini«««  produ<w  are  thus  (•f>rT««-ted. 
Iq  tVaiKw.  it  farilitatfd  the  i-on^itanl  inT>wtb  of  tb«  royal  domain  and 
(itn>nKt hened  the  royalty  oc&inBt  rival  powers.  Cf.  Germany:  ßlotuid, 
"G(.  oomp.  B.  le  develop.  (»nstitiiiionQel  de  la  France  et  de  T Allentagne " 
("Rev.  iut.  de  rEnseifin.."   lfii>l). 

*  L' Uamtfunu,  "Maximes,"  6:  not  held  for  the  debti  of  tbeir  prode- 
ceaaora- 

•  The  aii<.-ient  suoeesaoral  «ystem  of  private  law  also  led  to  tbo«o  eott- 
«luaiunii:  llie  luitrimnny  wo«  the  property  of  the  family  rather  than  of 
the  individual:  disinherilam-e,  1<rHtAiti«-ii(,  rvnuueialion  of  fulun<  iaberi- ' 
tanoe  wi>rt>  not  rocuenized.  But  when  Ibe  private  law  wa^  ehunjifed,  ihcsa 
ruluH  were  maintained  for  poliMeal  reasons  in  publie  law.  (In  this  last 
point,  cj.  Eatttein.  p.  3*23;  liumuiiiin.  «.  "Pans,"  1,  13  and  followinff; 
ViolUt.  n,  »5.  On  the  case  of  Charles  VII,  cJ.  Immbvrl,  VIII,  63Ö; 
Du  TUUl,  "Reo.  de  Traites,"  ed.  16D2.  p.  197. 
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fief,  the  assoeiatioi)  (of  the  living  heir)  with  the  occupant  of  the 
thmne  (constantly  practiced  for  the  profit  of  one  alone),  am)  Üie 
modem  conception  of  the  State.' 

§  32S.  Risht  of  Prlmogftniture  (an  ancient  rule  in  England  and 
Spain;  more  recent  in  (Jernmny;  J'russia,  "  dis[)ositiii  adiillea," 
1473;  Austria,  1584).  From  the  time  when  the  kingdom  became 
indivisible  it  was  necessary  to  restrict  the  succession  to  one  nionc 
of  ttie  relatives  of  the  deceased  king.'  It  was  conferred  upon  the 
eldest  of  his  lej^itimnte  sons*  in  preference  to  any  of  the  younger 
brothers  who  had  only  appanages.*  The  right  of  primogeniture 
was  established  by  custom,  tJie  first  Capetians  having  always  fol- 
lowed tlie  practice  of  associating  their  eldest  son  with  themselves  on 
the  throne.  The  right  of  n-preseiitation  was  allowed!  without 
limit  in  tlie  direct  as  well  in  the  collateral  line  ;  thus  the  most  dis- 
tant relative  of  the  eldest  branch  was  preferred  to  the  nearest 
member  of  the  yuunger  branch.'* 

§  32^1.  Exclusion  of  Womoii  ( Salic  Law).** — The  kingdom  did  nut 
descend  by  the  female  line, — another  rule  founded  on  custom  only. 
butmoreaneient  than  primogeniture.  Under  thefirst  two  dynasties 
no  woman  ever  put  forward  a  claim  to  tlie  crown ;  this  old  custom 
was  strengthened  under  the  third  dynasty  through  the  practice 
of  association  on  the  throne  of  the  eldest  son.  Tlie  custom  was 
Hupportwl  by  debatable  considerations  like  tlie  following;  in 
manly  hands  the  royal  authority  would  seem  stronger;  if  women 
were  |>ermitt<ii  to  succewl  to  the  throne  there  would  be  danger 
of  the  crown  passirtg  to  a  fon^igner  through  marriage.^  The  ques- 
tion of  the  right  of  women  to  .succec<l  was  raised  for  the  first  time 

'  Cf.  Bodin.  (J.  5. 

*  Otherwise  ono  would  have  hatl  to  admit  the  «ristenne  of  a  (-omon- 
arrhy.  r/.  coMOfpaorie». 

■  "  Ft««na  not!  astwndunt":  no  succt^sion  ot  ascendants.  ('/.  above, 
nets.     Dumoulin.  a.  '•Pari-t,"  1.  13.  1 :   Badtn,  fi,  H.     Oreg.  Toloa.,  7.  .1. 

*  Luyarl.  tail.  Cf.  Mtijaral,  Siniomt,  abovt-,  ViolUl,  11,53.  '•Tu.nl*- 
Iry."  p.  4:«. 

'  Itoynfl,  826.  Henry  TV  watt  preferred  to  hia  uncle,  the  Cardinal  of 
Bourbnn  :  he  v-a.^  the  !«on  of  the  oardin&l'ü  older  brother  and  consequently 
K  distant  relative  of  Henry  lU.  Writing«  of  Fran^m»  and  of  Anloine 
Ualman.     Dareste.   "Hotman."  p.  S6. 

*  IjaftoiJnyr,  "flnndit.  des*  ffmineji,"  book  5.  "Bibliog."  in  ViolUl,  I, 
247;  II,  .'55:  .S'mw>.  "IJua.  Sew.  hist.  Ft.,"  1304.  ßjrHWn,  p.  318.  C/. 
follnwinc,  from  131 1,  oxelURion  of  wnmnn  from  Hneeesition  to  appanngea. 

'  The  hi«l(irv  of  other  eonntrii-s  throw»  doubt  upon  the  value  of  these 
reasoDB  Kivon  by  our  former  Jiirispon suits.  Cf.  Vi&llct,  II,  81;  "If  tho 
FVeneh  heir  had  bt^n  a  r^^lalive  throiieh  women,  and  the  EoEliati  pretund- 
ant  a  relatiw  tliruueh  malu»,  otir  piiidie  law.  modeling  itself  on  tho  in- 
t«Test8  of  the  countrj-,  would  not  havo  failed  to  prwlaim  the  riifht  of 
women."  Riebts  of  women  »t  Jerusalem.  Dodu.  p.  120;  Ratbaf.  "Ctrtur 
men  maaculo  ftjemiuHUin,"  1002;   limlin,  6,  H;   Greg.  Tolaa.,  7,  11. 
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tn  1316  at  the  death  of  I^otus  the  Quarrelsome;  thre«  times 
witliin  a  few  years,  Kill»,  1322,  and  132S,  it  was  decided  for  the 
exclusion  of  wnmcn,  atid  in  1328  males  were  excluded  whose  rijiht 
to  succeed  was  derived  throuRh  the  female  line'  (the  aj^atic 
system);^  Philip  of  Valoia,  first  tnusin  of  Charles  IV,  the  Fair, 
by  bis  father  Charles  of  Valois,  brother  of  Philip  the  Fair,  was  pre- 
ferred to  Kdward  III.  kinp  of  Kngland,  nephew  of  Charles  the 
Fair  by  his  modier  Isal>ella,  daughter  of  Philip  tlie  Fair,  atthoujth 
the  latter  was  the  nearest  relative.  The  as^^mblics  of  l»arons  and 
prelates,  the  I'niverMty  of  Paris,  and  even  the  papacy  itwif  (1341)) 
pronounced  in  favor  of  these  principles  by  aJdherinR  to  the  old 
usaite.'  N'evertlicless,  the  succession  of  women  was  admitted 
in  the  case  of  fi<fs.*  aiirl  they  enjoyed  the  right  of  svica'sjuon  to 
the  crown  in  various  countries  (N'avarrc,  Jerusalem,  England, 
Castille.  etc.)  without  its  bcin^  a  source  of  weakness  to  the  State.* 
But  it  may  he  remarked  that  they  have  always  been  excluded  from 
the  succession  to  the  Kmpirc. 

$  330.  Eittbictfon  of  th«  Dyiuutj.  —  Such  a  case  never  having 
Brisen  in  France,  it  is  difficult  to  say  whether  the  lenniiijür  would 
have  been  toward  the  system  of  patrimonialitj-  which  would  have 
allowed  the  king  to  adopt  a  succcssttr  ami  desipiate  him  by  testa- 
ment, or  whether  a  return  would  have  been  made  to  the  elective 
system.  In  default  of  election  by  adoption  or  by  testanientAry 
designation,  the  latter  method  would  have  been  the  only  one  pos- 
Bible.* 

'"Lib.  Peud.."  2.  U ;  ßmumanotV.  14.  2S:  /^ifwA  S25.  "VindiciaB 
nllic»,"  IttSD.  \Vhpre  tho  mother  Kiul  no  righla.  the  children  likfwis« 
Ead  none.  In  order  (u  iinilenUind  this  idiia  necorded  in  the  chroniplen, 
it  is  neoessory  (o  rt>mvml)«r  ihni,  aocurdiuft  to  tbu  old  law,  tlic  whiiibii 
left  h«r  QAtuml  family  t»*  rnarrJa^ :  «ho  thoroby  losi  atl  right  of  suc- 
cewion.  and  hvr  vliildmn  Iwloiu^rii;  aImo  to  a  di(T«n^nt  family,  had  no  mom 
ri^tfi  than  shv. 

'  Poudftl  law.  r;*:-rinan  [»rinc^Iy  law  :  lui.  th*?  a^alif  systfm.  oxi-IudinK 
women  und  ii«™'i'tidanl-t  llinnitcll  thi'  rf^niuln  line,  ortTognates.  However,  in 
dsfault  of  laalw,  Ibuurowu  patwud  uj  thv  "  Brbtoclttir"  hut  Ihe  auoct-stiion 
immcdiatoly  boeaine  again  agnatlo  (Mario-TfaenNUi) :  2d.  Auhaidiar>-  huc- 
ofwnun  of  womeo,  in  dafaitlt  of  m«>n  of  the  same  d«gre<e:  'id.  coEoatto 
«uc««()äoii.  wboro  wom{<a  and  dosMtidiuiu  throush  ll)<<  feraalp  lin«  sue- 
oeed  the  same  ba  males. 

«"Sooge  dii  VtftBer,"  I.  e.  142  (Fr.  t«rt).  "Memoirs  of  the  Pope." 
<^.  ViollH.  op.  eit. 

•  Vuiltrt.  II,  AS  (Lonii  X  admitted  that  the  daui;htcn  of  Philip  th* 
hauK  "huuld  viKnwra  to  IÜ»  appanan:«  by  virtue  of  ofttorsl  law), 

>  EonUuia.  tilonon.  "Hist,  dm  Inst,  de  I'An«:!-."  H'.  A7:  V,  ft7. 

•  Dumotdin.  *.  "Pari»."  I.  13.3.0;  flodi».6.  5;  flrrg.  7Wm..  7. 12. 
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Topic  3.    ActimsiTioN  and  Loss  of  the  Croä-n 

§331.  Th«  Coromftticoi.' — The  crown  lu'ing  htTctlttary  should 
have  pass«!  "  ips«  facto  "  without  fonnality  frtim  the  di-ati  sover- 
ägii  to  his  successor.  'ITierc  was,  however,  a  widespread  belief 
that  the  king  became  really  king  only  by  coronation  (Charles  \'1I 
and  'loan  of  Arc).  In  the  act  of  coronation  usagfs  piTslstofl 
which  gave  rise  to  changes  of  d>Tia.stj'  and  thf*  intervention  of 
the  Church  and  nf  the  people.  An  accident  (for  example,  the 
extinction  of  the  reigning  family)  would  have  siifficcfl  to  give  it 
(Jie  significimce  nf  an  ecelesiostieul  investiture  or  of  a  popular 
election.  Itut  far  as  it  had  been  from  being  such,  the  eeremnny 
of  coronation  degenerat^nl  more  and  mure  into  a  simple  formality, 
a  solemn  installation  of  the  new  king.  «Iready  invested  with  his 
title.'^ 

The  coronation*  iiieludnl  tliree  parts:  (a)  the  suppijsed  clcrtion 
by  the  clerg>',  the  nobility,  and  the  people  u.s.sembled  together;' 
tlie  archbishop  of  Uheim-s  proclaimed  as  king  the  heir  tu  th(-  throne 
("  ele^t  cuiti  in  regi-m  ")  and  Uie  spectaUjiv  acclaimed  him: 
"  laudaums.  volumus.  fiat."  The  hishoiis  never  failed  to  iisk  the 
spectators  if  tJiey  awepted  the  heir  to  the  tliroiie  a«  tlieir  king ; 
but  at  the  coroiiatioti  of  Louis  XIV  in  place  of  tlic  acclamation:} 
tJicpc  was  a  respectful  .sik'nce.''     Before  being  tlius  proelainieil  the 

*  lAurttairt,  no.  349  (bihlio«.);  Leber,  "Du  ita«re.,'*  1S2S;  Ctaiutrl  dt 
C«uM«r(Ftie*.  "Du  »acre,"  I82Ö;  OwpHy.  "Majorit#s.'' P-  U  ;  iVoM,  "Or. 
EoDTdl.,"  Bcß  "Couronnoment"  (and  the  binJiii|;raphy,  partirtilarly  for 
foreif^n  pountrios) :  "Hist,  dea »««««."  1721 ;  Th.  and OiuyK  liodi/roy.  "  IjO 
oft-^mowiai  fran(fais."  1049;  Du  Moni  onrf  Iiiyu»»et,  "Ofir^monuJ  des 
ooursdol'Kurope."  ir:iÖ;   BCh..  ISO."?,  p.  45;    VialhuW.m. 

'/^u,wutt,  "Offio.,"  I,  10,  .W.  "  Vind.  Kail.,"  ra.  />u  J'üi*(.  "  Itoe.  d«i 
roia  d(>  r>.,"  p.  2m  :  the  b^EinninK  of  the  r«i(ni  was  at  ßrst  reclcooed  from 
the  day  uf  coronation  and  not  from  the  death  of  ihp.  pradwegäor.  Dupuv. 
"Majorities."  ch.  2.  In  the  I."i*X)s,  th«i  dt='putips  of  the  Estates  wxah«^ 
to  withdraw  under  the  pretext  that  the  kioR  who  had  convoked  them  fttuB 
dead.  Charlea  VI,  D«5..  Aprill  im  :  Kdi<-l  uf  Dw.  2(i.  1407;  Dwree  of 
149S;  ti«-»u.i  (ßii/wr).  "Wiu^itorum,"  A,  A;  Loyecl.  21 ;  laambcrt.  XI.  33. 
Cf.  coneemiDtt  tbe  importance  of  the  coronation  in  Oertnany,  Hlondri, 
"TvM.  U,"  p.  33. 

'  Miniit««ofthec«>ronatii>n  (if  Philip!  f"  Hist.d^Pr.."  XI.32).  "Mitth. 
d.  Initt.  f.  omI.  Qescb.,"  vol.  19;  Linder,  "L'electio  et  la  Iaudali4r'  (in 
Franncand  in  Oormany),  D.  Afartine,  "De  antiq.  Eoolesia}  rit-,'*  11,59'ä: 
Luii^lm»,  "Phil.  III."  55. 

*Convoeation  ai  the  ooronntion  of  prelates  and  barons:  what  wa«  th« 
prooeduTw '!  what  penonajre«  wcn^  «^onvokod  ?  During  tho  munurrhical 
epo<rh.  tlif  "hftilllK  '  aii<l  «I'liosfljiJM  pnn^laiiited  the  solt^mmtiesof  thi-eoro- 
aatiun,  in  order  that  the  niunieipal  mactatratoü  of  the  town  might  attend. 
A  dclocalion  from  tlio  Parliaments  was  sent  to  the  (»roaation  of  Henrj' 
[V.  Thfre  wax  ni<vvr  prvsont  a  r«Ktilur  repreaentatjaa  of  th«  State,  al- 
tboußh  number»  of  the  tliroH  Bstateti  attended. 

*  Thp  conwnt  of  the  people  wa«  demanded  hy  the  bishops.  Coronaf 
Uonof  Oharlw  the  Bald  in 009.     "Capit.,"  11.337.     Cf.  Violiet.  II. .SI.  1. 
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king  took  an  oath  '  to  preserve  the  rights  of  the  Church  and  to 
render  justice  to  all.*  (6)  Anointment  with  oil  from  the  holy 
phial,*  consecration  of  tJic  king,  as  if  the  royalty  were  a  sacrament 
or  a  priesthixid.*     (c)  The  coronittUm  proper,  the  actual   taking 


■  The  oatb  of  tb«  kioR  oodUJdcmI  two  priacipol  clausv« :  Ut.  to  jinmerve 
tbo  honor  of  tho  Ohurvn.  luwordiiie  to  tho  \Mms  of  tbo  CapitulanM ;  2d, 
to  rendor  fustic*«.  8aJnt  IxniiH.  tli»  lint,  xworo  Lo  itxt'^rmtnftt«  huvÜOB, 
wliitrh  sigoifiud  oxpuUiou  rmthvr  tban  putiins  to  death  (however,  both 
worddoiic).  C/.  "-Ilhcouneil  of  tho  Lalor&n,  1215.(^.3.  LouU  XIV and 
Li)ui:t  XVI  swuTvnot  to jMrdondutdiitttx.  Cf.  Immh.,  XV,3.22.  ChaHea 
X,  Napoliioa  1.  Oathaof  tho  kin^of  KoKland  :  they  boimd  tbeouelvM  lo 
pr^'tervo  tho  righu  of  the  Churob  and  th«  int^rity  of  the  kiDgdoni,  to 
tniiiiit»in  Kood  ordw  and  reader  juMin«  luid  to  prwMirve  thn  Iitwit  und  ru»- 
toiuK.  Since  tbo  roi^  of  WUlinm  and  Mary,  they  have  sworn  lo  luaiu* 
tain  tho  IVitoütant  rotigion.  The  relations  between  the  M>verei^n  and 
mibjeet«  iM  derivttd  tnnti  the  oatb  »f  allufpaiir'ti  that  i^very  KniflixbrnKU 
musl  lako  after  he  ia  LwiJve  years  old,  but  which  ho  scarcely  over  takes 
aatil  he  aocicpta  an  offlee.  On  his  sido.  the  kJai?  takes  an  oath  at  the  time 
of  hi«  eorooation ;  if  h«  refute»  to  tak«  it,  tlie  refusal  i«  ooniiidermi  mm 
eQuivalent  to  an  abdication.  The  dosle  fact  of  failuro  to  take  the  oath 
does  not  ne«e«tritat<>  the  deposition  of  tne  kiDfc;  the  jurisonnimlta  d4>mand 
a  (H>mbitiatii>a  of  riruutiixtwio««  for  deposition,  »uob  a«  that  wblrh  brought 
about  the  downfall  of  James  II  (it  wasapreoodent) :  attempt  to  overthrow 
the  conntitiition.  violation  of  the  fundamental  pa^rt.  abandon  men  t  of 
the  kinfniom.  The  nonvf^nittti  to  a  rcli}(iai)  nthur  lliuii  lbt>  Statt-  ri'liKion 
iavolvea  the  loss  of  the  tbrooe;  oIko,  marriaiie  to  a  CathoUo  woman: 
thb  was  equivalent  to  an  ahdioAtinn.  C/.  liamb.,  44.  Arragon:  "ve 
make  you  king  on  oonditioit  that  vou  ni&int&in  our  liberties;  otherwiaa, 

not." 

*  "H«e  populo  obristiano  et  mihi  nubdito  in  Christi  promitto  nomine: 
In  primiii  ut  EoclositB  Dei  ouiniH  pupuliu  Clunetiantu  veram  pooem.  nostra 
arbitrio  in  omni  tAmporoservot.  I  lern,  ut  omnea  rapaeitates  et  omnes  ini- 
quitatvK  omnibus  ^jradibu»  intenltcain.  l(«ini,  ut  in  omnibuo  judipiia 
nquitalem  ot  miiterioordiam  praioipiam  ;  ut  mihi  ot  vubie  iudulKeat  suam 
misorioordiam  otemeus  et  misüricors  Dens.  Ih^m.  do  torra  mea  ae  juri»- 
dictione  mihi  «uhdit«  univenios  hnreticus  ah  Bwilesia  doDOtatoH  pro 
viribus  bona  ndi.<  cxterminare  studebu.  Hsx  omnia  supiadicta  lb-mo 
juramento :  Sic  mo  Dous  adjuvct  et  luec  sancla  Dei  Gvan^lia."  Clauaet 
lU  Coii»ftrgu€»  ("Coroimtion  of  Loui»  XIV'").  p.  494  t't  »cq  (xxxii).  CJ. 
"Hist,  do  Fr.."  XI.  32  (ooronatiuo  of  PhU.  1).  Oodcfrov,  I.  76.  Saoaron, 
"De  la  aouv.."  p.  38.  Under  Charles  V,  elauiw:  "ot  imponoritatem, 
jura  et  nobititat«ii  ooroiuB  Kraiioiw  inviolabiter  ciiütodtam  et  ilU  tton 
traaspcH-tabo  n«:  olionabo."  Bodin,  I.  8  (p.  \'AC\  <vl.  t.Vtil)-  Baldi'  uks 
if  the  king  of  FVaneo  may  alicnat«  a  city  of  toe  kingdom"  invitiscivibus"; 
"rwpondeo  non,"  he  says,  "m>t;undum  llostieniieiii."  Savaron,  Und.,  p. 
108  jWt«).     l>eqnuaaliut,  p.  37. 

*  The  eoronation  look  place  ordinarily  at  Rh^ims,  whore  Clovis  was 
bapLi/.u<l.  The  oil  (or  "tialm")  of  SaJnt  Ampoule  wait  reputed  to  hav« 
boen  broujtht  from  hoavon  by  an  an^l  for  ihf-  liaptiam  of  Clovis.  Rhul, 
a  delegate  to  the  National  Convention,  puhlicly  smashed  the  holy  vi^Agol, 
in  I79:t;  but  il  was  claimed  afterwards  that  a  ataall  port  of  this  holy 
ointment  had  beon  saved,  and  it  was  mied  for  the  coronation  uf  Charles  X. 
Ctautd  (It  CouAtrrfvtJi.  [t.  93.  Cf.  Z>r0'-<M»a/itu,  "Regal.,"  lUandfoUow> 
inf.     "Vindioiw  giulirw,"  e.  2  and  foUowioji. 

*Cf.  tho  coronation  of  the  hiahops,  Chirnel.  "Diet,  dee  inst.,"  aee 
"Rvfiiue,"  "ChriSmo."  The  i>ersoo  of  the  king  was  sacred  and  invio- 
lable in  fVanLH!  a«  well  as  in  Ewaod  (Qlaston.  "Anel.,"  IV,  7S;  he  could 
not  Im<  sued  in  the  courts.  Cf.  Bodin.  p.  I.Vt.  A  nonaequenee  of  bis 
doubly  holy  charaotor:    cor«  of  the  king's  evil  ("Gorondles").    "Or. 
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sion  of  the  crown :  the  king  clotlml  liinii^cir  with  the  insifcnia 
of  his  dignity  which  were  borne  with  solemnity  b,v  tlic  prini-ipal 
seigniors.' 

§  :i.'i2.  Salsln.  —  The  maxim  of  the  private  law:  "the  tlead 
puts  tJie  Mving  in  possession,"  had  its  analogy  in  the  axiom  of 
public  law :  "  the  king  never  dies,"  or,  '*  the  king  is  dead,  long  live 
the  king."'  The  new  king  succecde<l  his  predecessor  without  in- 
terruption ;  he  acquired  immediately  tlie  enjoj-ment  and  exercise 
of  his  rights.  The  association  on  the  tlirone  of  the  eldest  son 
practised  by  the  first  Capetians  favored  the  adoption  of  this  rule. 
The  inconvenience  resulting  from  a  vacancy  on  the  throne  caused 
it  to  be  accepted  even  in  elective  monarchies ;  the  new  king  was 
considered  to  have  succeeded  his  predecessor  from  the  nioment 
of  the  latter's  death. 

§  33.3.  EffQctB  of  thfl  AcQiilaltloa.  —  1st,  The  successor  had  the 
same  titles^  atid  the  siune  rights  as  his  predecessor;  as  a  (natter 
uf  law  his  person  continued.  Tlie  acti  i»f  tlie  king  were  cunsiderwl 
as  tliose  of  tlie  State;  consequently  they  bound  all  those  who 
occupied  the  tlirone  and  there  was  no  need  to  confirm  them  at 
the  accession  uf  tJie  new  prince.  But  this  did  not  prevent  the 
successor  from  modifying  tlie  existing  laws.  In  this  respect  there 
was  no  "  lex  in  perpetuum  valituva."  From  the  moment  that 
the  royal  power  was  regarded  as  an  office  these  very  simple  prin- 
ciples were  introduced  witli  some  difficulty.  Tlic  successor  to  the 
throne  did  not  always  resiK*ct  the  engagements  of  his  predeecs.sors, 
and  he  was  therefore  fri«|ucntly  called  upon  to  confirm  them.* 

2d,  The  union  in  full  right  of  the  lands  which  belonged  to  the 
prince  at  the  time  of  his  accession  with  the  crown  domain  was 
a  necessity,  since  tliis  domain  was  also  his  patrimony  and  the  same 

Enayc."  Cuibcrl  dc  Sogent  apuaks  of  it  n.'sardinK  Louis  t-Lc  Fat.  The 
IdttgBof  Kngland.  liBving  talccn  th»  litlc  of  kiri(r»  of  Prance,  touphod  wrofu- 
loUH  people  ("les  sproMpfle» " )  (from  Hit'  ttrnoof  Horiry  !V  ti>  (jiKHin  Aniir'). 

'  Uadtir  i)iL'  3d  dynuKiy,  iK-L-k>ttia»licul  pocn'  and  Wma  supported  the  orowD 
(from  vhat  timo?)  while  under  tliu  2d  tlynnBty  iho  bisliops  alone  orowned 
thfkiiie.  Atthf'coroiimlionor  lb»  kitiKof  Kngland.  theoJlif^of  Ixird  High 
Stuwaru  wo»  rvvivi-d  for  ouo  day,  also  ibat  of  Uieli  ConKtahU-.  The  king 
receives  ibt«  faonio^t'  of  iho  bishop»  and  peers.     Inamb.,  Xf ,  273, 

^  Loffsel,  21.  In  Eiijilimd.  it  swtiii«  llmt  ill  ßmt  ihtt  tHkin«  pnstMWHioa 
of  tho  t-hrono  hy  tbu  heir  wu;  required ;  but  a»  liü  wan.  al  a.  giv&a  mometit, 
in  Falnstino.  tho  «ourse  of  justice  wm  intomiptod  UTiiil  bi-i  ivturn.  Verit- 
able a-narrthy  prcvaikd.  The  old  rule  bad  to  be  iibiiiiduni«tl.  t'/.  for  the 
papiu>y,  ("'lonifnt  V,  1307;   Dttpuj/,  "Major."  I. 

»  TitiM  of  ttie  kin«.  ViolUt.  U.  Wf. 

'  Cf.  Eamein.  p.  324.  u.  I.  and  other  authora  whom  hf  *^iUf»:  Bodin. 
1.  8 :  4.  4  :  .5.  6 ;  iMgarau.  "Offlces,"  2.  2.  34 :  Isamh..  XII.  1.  Privileg.?* 
eoni.'vdiKloD  thvoeoaüoaof  a  liappyevent.  /«iHtb.,  XIV,3;  Crrf.  Toio»., 
»,1.34. 
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IxTsoii  cuuld  not  ixissess  two.'  But  when  the  sovereign  anil  the 
private  pcnoii  wt-re  distinguisheil  in  the  prince,  and  when  the 
State  was  no  longer  ref^urded  as  his  personal  property,'  the  private 
domain  of  tlie  prince  and  the  domain  of  the  crown  would  have  to  be 
diäthii^uislied,  as  is  done  iu  modem  public  law  (that  is  to  say,  the 
possessions  acqmred  in  the  manner  of  an  ordinary  individual 
and  tlios«  actjuired  as  kin^).'  Under  Louis  XII  and  uncler 
IIe[ir>'  IV  an  attempt  was  made  to  introduce  this  distinction 
but  without  success; '  tlte  tradition  swept  it  aside  (Edict  of  tÜ07) 
and  the  system  of  annexation  of  fiefs,  which  had  increased  the 
myal  |K>wer.  operated  in  this  case.  It  was  on  tlie  principle  tliat 
everything  the  king  acf)uircd  belonged  to  the  crown. 

§  2'M.  LoM  of  the  Crown.  —  Tin-  title  of  the  king  was  not  in- 
effaceable like  tliat  of  a  consecrated  person,  although  it  was  sunifr- 
times  daimcfl  to  be.  The  crown  could  be  lost  in  certain  cases: 
1st,  by  abdication;  {a)  thrf>ugh  refusal  of  the  tligiiity  of  king  by 
him  who  was  called  to  succeed  ;'  (b)  by  abdication,  properly  speak- 
ing, of  one  who  had  been  king;  this  might  be  unconditional  (tbta 
is  the  only  kind  permittc«!  hi  modern  law),'  or  witli  the  reservation 
iii  certain  rights  (which  was  contrary  to  the  theorj'  of  the  indi- 
visibility of  the  sovereignty),  or,  filially,  in  favor  of  some  one  el«? 
(which  wa.-*  ciinHlly  inaihnissible,  iHrcaiise  tlie  principle  of  hercfllty 
euuid  not  in:  mt>dihtHl  even  by  an  absolute  king,  since  this  would 
have  been  the  suicide  of  the  monarrliy'). 


*  Chopin.  "Df  rlrtinaii.."  1.  2.  Vi;  Le  Hrtt.  "Souvomin.."  3.  I :  Dc 
fietoy.  "DÜM-rt.  h.  l*K<iit  do  ItWT  " ;  "Diet,  dw  Domaineii,"  II.  «3  Mid 
fallowing;  BriUon.  ■■Dint.  d»a  Arrflts."  »ee  "Dom.."  Mfiinoirw  of  1738. 
1700  wtich  are  tiM«  cited.  Cf.  bdow,  "Domainos";  Btmein,  p.  333 
(divcreeul  view«)  ;  Itodi»,  VI.  2,  p.  WK,  wt.  1Ö8S. 

*  Tne>  dislinetion  ia  m&iiv,  tor  ilobii'.  by  ßoäin.  I,  8;  L'llvmmtau,  I,  0. 
*The  H|>|>anim;i!(t  bMvming  phtvf  of  the  Hynaflty,  there  wwt  Kr«at«r 

reoaon  for  uaitinK  (he  appftiin^'  [Kwwswon»  with  tfu>  crown  :  Ihc.'w^  landn 
had  been  detaobed  fmm  it.  T)iu  Or<I.  of  \yw.  :3i.  i:ilU.  applied  itiin  jdi>a. 
/sowfcert.  III,  IWl :  Ord.  XI.  411.  hurhmrr.  p.  4H:>.  It  will  be  »hwrvetl. 
OMweovcr.  llial  I  he  ereatt-r  piirt  of  Iho  Und»  of  prinofut  of  tiw  royal  fftmtly 
ware  ilorivc<i  from  the  rrowii. 

'lyouis  XII.  IfjCW;  Honrv  W.  lottoi^  f>f  150«.  I.'>96;  Edict  of  July. 
1007  (c/.  Ord.  14ia).I>€i<Tei>  .luly  Hi,  t.'.(17;  Jan.  9,  1679.  Cf.  in  modnrn 
times,  proprrty  of  Orleans  ^vni  l>y  I»iii»-PhiUppe  to  hit  cluldren  at  tbo 
time  tb»  (^Tiiwii  n-a»  IwHtowt.'ä  on  bim  (Aug.  7,  1830).  Will  nt  Ibo  diik«  of 
BuurbuD,  ih«.'  last  of  lUo  CondtV.  in  f»vur  of  tlit»  duke  of  AumaU*  (IH29). 

*  If  doa<^  when  the  reiiniing  king  was  alive,  il  would  be  void, 

*  Actoordinj!  to  whinli,  the  royarautbority  is  aa  of&t^'  and  not  a  patri- 
mony. 

'  Tafit  ahdioaLion  :  reniini^iatton  by  the  prinoe  when  iho  oonstilutioa 
requires  that  hv  \m>  tbe  ndlu'ivnt  of  a  parti<-ular  confemian.  Char)«.-«  tb« 
I-*ifth,  Mari«  f^luarl,  Napoloon.  Cbarioa  X.  Louis-Philippe.  Cf.  /»am*.. 
XII.  237.  (FVanciK  I.  priwner  nt  Madrid.  ibsucmI  an  edict  that  the 
Douphia  would  bu  aaoinlod  and  rrowned.) 
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2<1,  by  deposition.  Deposition  was  incompatible  with  heredi- 
tary right.  There  \vas  no  superior  power.  like  the  Church,  which 
couhl  release  subject»  from  their  oaths  of  allegiance.  As  for  the 
natiuu  represented  by  the  Estates  of  the  kingdom,  Jt  no  more  hod 
the  right  to  depose  the  king,  under  the  pretext,  for  example,  that 
he  did  nut  fulfill  ha  dutie»,  tiian  it  had  the  right  to  elect  him.' 

Topic  4.    Exercise  op  the  Sovereignty 

§  335.  Zxareis«  of  tli«  Royal  Power.  — The  Idng  governed  per- 
sunally  and  eould  not  delegate  the  sovereign  power.'  However, 
if  he  was  ineupable.  in  law  or  in  fact,  of  exercising  his  authority* 
a  regency  wa.s  established.  The  case  in  which  tlie  king  was  a  minor 
was  distinguished  from  the  more  abnormal  cases  in  which  he  was 
ill,  insane,  or  absent.  Even  mental  incapacity  and  physical  weak- 
ness are  matters  of  degree,  arul  a  procedure  had  to  Iw  organized 
for  the  purpose  of  det-idirig  upon  the  necessity  of  a  regency  or 
for  its  cessation;  there  existed  nothing  of  the  kind  during  the 
"  ancien  rfgimc."  *  If  the  disability  was  of  short  duration  (al>- 
sence  or  illness)  no  regent  was  appointed  but  the  king  charged  hi» 
successor  or  a  minister  to  replace  him  temporarily ;  this  repre- 
sentative had  only  limited  powers  which  were  always  revocable, 
and  he  could  act  nnly  in  accordance  with  the  instructions 
which  he  had  receive^l.'  Sometimes  the  royal  power  was  exer- 
cised by  a  usurper,  in  which  case  all  his  acts  were  binding  upon  the 
le^timate  dynasty  like  those  of  a  regent,  unless  they  were  dircctr<l 
specifically  against  the  lawful  <lynasty  and  against  its  rights.' 

§  330.    The  Majority  of  the  Kicfr '  fiad  been  fixed  at  the  begin- 

■  In  1327,  depontioQ  or  Edward  II  by  Parliament.  Id  1830,  deposi- 
tion or  the  duke  of  ßrunnwiek  for  inpapaaty.  Fran^uenUe,  "Oouv. 
brit.."  1.  199. 

*  At  least  as  a  whole ;  the  funwlionaries  had  only  partial  delegations  of 
authority  and  vonUl  do  nothing  more  than  ex*<!Ulp  tho  will  of  the  kiag. 

»  Gravp  inRnnitii-K,  irii'iirahlc  disease,  and  madness  were  at  first  causoa 
of  exphiaion  from  the  throne,  "(.»oldpn  ßuil,"  0  to  25.  A«  t«  tender 
Mge.  f/.  <'harlfs  rhp  Simple  and  "Kudea.."  6Vfu.  Tolas..  "Do  l{t>puli.." 
7.  6.  V'iciars  or  thf  Knipim  in  e&se  of  vaoaa<?y  on  tho  ihrono.  Sehutle, 
p.  211 ;    P.  AVwrnVer,  "  (toy.  d'Arle«."  p.  477. 

'  Cf.  modern  ponRtitiitinn.''.     Madncw  of  Charles  V*I. 

*  The  Dauphin  replitcwd  Ijoui«  XV,  al  thn  time  of  th«  "attentat"  o( 
Damiens.  In  limes  of  crises,  a  lieutenant  cent-'ral  of  tht-  kinjidom  wm 
found,  r.if.  Onise,  after  the  battle  of  Saint  Qurntiii,  1558;  Ma.venHe 
al  the  time  of  the  Lea«ue.  Loui.t  Philippe  bore  tUi*  title  from  July  26 
t«  Auc.  7,  1*BÜ,      Immh.,  XI.  ti.  276. 

*  Theap  twin  eoiild  not  be  annulled  (e.ff.  laws,  trealie«)  witliout  producs 
ing  the  most  inadmianible  eonsequencea ;  the  Ufe  of  a  nation  cannot  be 
iaterrupt«d. 

^Dunuy.  "Tr.  de  la  majorltö  de  no«  roia  et  dea  rceoDoefl  du  royauroe," 
1600,   1722;    (iuf/ol.  "OffiLes."    I,  77;    Briquign]f,' M6m.    Ao.   Itu«T.," 
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ning  uf  thf  fourleeiitli  year,  after  aime  hesitation '  (1271,  1374).' 
If  tltis  wu;^  a  ijretHK-idiis  affi'  it  wjls  a  means  uf  avoiding  Uic  inum- 
vcnieiRfs  of  lung  regvncii'V  with  the  troubles  which  tliey  involved 
and  the  danj;*''^  ^'  *liieh  the  legitimate  heir  was  exposciJ  by  the 
ambitiun  uf  tJie  regent.^ 

S  337.  The  Appointment  of  the  Regent.'^ —  Follnwingtlie  example 
of  private  Knariüaiiship.  wliieh  was  legitimate,  wnferr«!  by  law, 
will,  or  BpiKKntiiiciit,  die  regent  was  selecleil ;  \&t,  according  to  the 
law  of  blood  relationship,  the  heir  presumptive  to  the  eroim  (the 
nearest  agnate) ;'  2d,  by  will,^  or  by  letters  of  the  kin^  ta  the  rjueen 
mother,'  to  ihe  princes  of  the  blood,  or  to  certain  seigniors;* 


60.  f>20:  Luehairr.  4CS:  Glanson,  V.  2D3;  ViolUl.  11,  86  (b)bl..  p.  262). 
C/.  Ilotman,  "Fnmoo-aiillia."  p.  19. 

'  Under  tli«  ftntl  Iw«  nw»  il  wan  twitlvttami  fourlw^n  ^«»r%  rv«p«etive]y. 
There  was  nu  Sxod  rule  under  the  flrat  Capetians.  Saint  Ijouis  attainod 
his  majority  at  twenty-on«  ycarfi  ("rpipui  fcudiR  ipquiparantur").  ba  did 
th«  aolllee).  The  "r<oluri«r"  majority  of  rourleen  years  waA  proferred 
(ef.  WaiU^  VI,  21.^>.  At  Jerusalem,  it  was  fifteen  years.  Dodu,  p.  133. 
Ord.  dec.  1271  fl.  295).    Const,  of  1791.  2,  I  :  Hightepn  yfiarn. 

'  Ord.,  XI,  349;  VI,  2fi.  Same  motiv«-  for  prtfeiriiie  the  bc(pnnin« 
of  th«  year  to  tlie  end  of  tlie  year.  (Ord.  1271.)  Dupuy.  11.  t>4,  referroa 
to  the  "L.  ad.  rempuhl."     Dir,,  "dp  tnunpr." 

*  Must  the  coronation  take  place  at  the  tim«  of  thf  atlainmpnt  of  the 
prinoe'))  majority  or  at  tlie  time  of  his  accetuiionT  There  wa«  some  hesi- 
tation. Ort).  1374.  But  fnnfnrniing  tn  th'P  prinotpio  uf  Biüzin,  Cbarlns 
VI,  April.  1403.  duclarvd  that  the  kinji:  would  bo  crownod  at  th«  earÜMt 
inonu'Dt.     Variations  arterwards.     Duptty.  I,  13. 

'  Th«  di-o-laration  d  t\\v  majority  of  longs  in  a  "hftd  of  jtwlwo"  {c.g. 
CharlL'S  IX)  was  not  iadJspcasablc. 

*  [aw  of  1842eonpeminKth(!rpeenpy.  /«amfc..  "Table."  ae<>  "R^ftenw." 
OuiHiir,  vol.  If,  p.  41.')  (bihlintr)'  In  l^nfclaiid,  Mncr-  IHp  (170ns.t.  the 
office  of  reffeot  ha«  been  flUed  by  Parliament.  FrarmuevUtr,  "Uouv. 
britann.."  I.  170. 

*  (?/.  for  Jnrunalem,  Dodu,  p.  124  (quAen,  airnste,  election).  Duke  of 
OrltfaDB,  1715-22.  Unelc  of  Charl«  \\,  i:jS0-*t5.  Charles  reiened  dur- 
ing the  captivity  of  .lohn  the  Good.  Oermany,  "Qolden  Bull."  7.  4: 
the  neiirest  major  acrnat«".  Prussian  «mat,,  jVrl.  56.  Several  ooosti- 
tutiona  eio-lude  women  from  Ihe  rvgenoy  (•'■c.  I*ni6sia  and  Saxony). 
The  greater  auulM>r  leave  the  rights  to  the  mother  or  to  the  grandmother, 
■ometimee  in  defatill  of  agruitos  (r.^r.  Bavaria  and  WUrlembert;).  some- 
time« in  prefereuce  toagnateH,  at  least  if  they  have  not  remarried  (Gotha}. 
inamh..  XI.  24. 

'  The  ncnatio  Rystcm  ts  followed  in  se\-enü  Qerman  Stat««  without 
regard  to  toe  will  of  the  defnnrt  king;  in  default  of  agnates,  the  r^eney 
Il  provided  for  by  law.     In  Knglaod.  Parliament  does  this. 

•The  nueen-molher  has  ihn  care  of  the  person  of  the  king  and  of 
his  eduoatjon ;  it  is  natural  etiouijh  that  she  soould  exercise  the  regenoy, 
the  more  so.  as  there  in  no  fear  that  she  will  attempt  to  take  poaAee- 
sion  of  the  (hrone.  fur  women  are  excluded  from  it.  Was  she  regent  by 
right  to  the  exclusion  of  priaixw  of  the  blood  {ef.  Dodv,  p.  124)  ?  Cuntrov. 
Le  Brel,  T,  6,  drandmotners,  aunt«,  aialers  of  the  kii^  were  likewise  re- 

fents.   taboulutff.  "Condition  doa  femme«."   1K4I.     tVaneis   I,  golne  to 
talv,  appointed  his  mother  regent  by  tietters  patent«,  1515,  ttamb.,  XU, 
3.S.  ilO;    Xril.  340. 

*  Hraadouin  V,  C'ount  of  Flanders,  tutor  of  Philip  I  ("  regni  procurator 
et  bajulus"), 
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3d,  the  same  persons   following  tlesignaüon  or    confinnstion  by 
great  governmental  bodies." 

$  338.  Pow»ri  of  the  Reg«ot.  —  Private  law  distinguished  the 
trust  organize<i  in  tlie  interest  uf  the  ward,  from  the  temporary- 
right  giving  to  the  Iiohler  almost  all  the  rights  of  a  proprietor.  A 
similar  distinction  is  Found  in  public  law.*  (A.)  The  regent  gov- 
erne<l  In  his  personal  name.'  ma<le  ordinances  in  his  own  name,  and 
affixed  his  seal  to  warrants  and  pardons.  The  guardianship  of  the 
king's  person  did  not  belong  to  him  (except  when  the  queen  waa 
regent).*  (B.)  The  declaration  of  April,  1403,  and  the  Edict  of 
December  26,  1407,  established  a  different  system.  The  minor 
king  exercised  the  royal  powers  ^  as  far  as  possible ;  it  was  in 
his  name  that  acts  of  goveniineiit  were  jfcrformed.  Already  before 
tills  time,  the  institution  uf  a  cotiiidl  of  regency  bad  served  as  a 
means  by  whicli  the  kings  limited  the  authority  of  regents.* 

'  Assembly  of  Etampes :  Svi/er,  1147.  Id  1316  aa  assembly  of  borons 
and  prt'IaUw gavfi  the  titU^of  irepnt  to  Philipthe  Lone.  Eatatea  of  Tours, 
I4K4.  In  ItilU,  PurliKmt<nt  g&ve  the  regency  to  Mune  de  Medioi,  &c>- 
iwrdiufi  to  the  probabli»  wish  of  Henry  IV  ;  in  1043.  it  aanuU^  all  reHlrie- 
lioriH  upon  tht!  uowtT  of  Anne  of  Austria:  the  dukp  of  OrlMns  wa« 
lieutenant-Müncral  of  ihe  Idiigdom  :  in  1715,  the  duko  of  Orleans  also 
caused  to  to  annulled,  id  the  same  »ay.  the  will  of  Louie  XIV;  Saint 
Siiiitm  main luin»)  ihat  an  BxaoiDMy  of  poem  ought  to  have  tnl«r\'ea«d. 
Cf.  VtoiM.  11.91. 

*  lAiynel,  21.  Thp  title  of  rreent  ("rt«on.s  regnutn")  fieomo  to  have 
bo«n  borne  for  th«  first  time  by  Philip  th«  Long.  Ord.  13.17.  Cf.  Ijovtml, 
178. 

*  "Golden  Ru1l,"  7,  4.  In  1^14,  the  Elector  Palatin  beine  a  minor,  th« 
Euardianship  belon^fd  lo  the  diiktt  de«  Deux-Ponl*.  his  um-lo,  who  at^tod 
as  thouub  \w  were  himself  the  Kleotor.  Oui>»y,  c.  &.  Pledge,  oatb,  ef. 
Dupuy.  paniiim. 

*  In  1374,  (^harlea  V  intm!tt«d  th«  Ruardianahin  to  Ihc  queen,  and  tho 
reffency  to  the  duke  of  Anjou,  his  brother.  .\<;i,'oraing  to  the  will  of  Louis 
XTV,  the  duke  of  Maine  wa.t  ^ven  the  (niiLrdianifhip  and  the  duke  of 
Orleans  the  refi;enoy.  CJ.  Moor-rn  eonstituliomt.  Ordinarily,  ibe  King 
could  by  will  arraiuc«  for  the  iruardianahip  of  his  minor  heir. 

'  I^uii<  XIV  at  the  n^  of  four  years  |>er»onally  supiwrled  a  rule  in 
regard  to  the  "laille."  IjOtns  XV,  some  days  after  the  death  of  Louis 
XTv,  held  a  "bed  of  justice"  in  which  ho  eonflrmed  the  riphta  of  the 
regent.     In  Enjtlish  law.  the  king-  I«  never  a  minor.     CJ.  Boain,  p.  15S. 

'Testament  nf  Philip  AuicuMtuo,  1190  (limitations  of  the  roe^ncy). 
Cy.  Louis  VII  and -Sufff.  1270;  ihirUwn  per»on«.  1374.  KJW.  "Proeö«. 
verb,  du  C.  do  rftp-nce  dc  Charles  VIII."  unedited  doeumenl.  1836. 
Textameut  uf  Ixiuin  XIV,  eleven  members,  but  ihi-  n^tetil  modified  the 
eompoäition  of  it.  Cf.  thtjtuy.  "Preuves,"  11.  2tJ.'I.  Jnambert,  XVII. 
1'.  C"/.  Modem  oonHlltutions.  In  Itavaria.  thi'  couneil  of  regency  woa 
«omfNiMMl  of  U.II  till'  ministui*;  in  Wurlembt-re.  of  all  (he  major  princes. 
The  powers  of  the  regent  were  aim  fonnaUy  UniiUjd  lure;  they  were 
less  than  thoao  of  the  king. 
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Topic  5.    Tiif,  Royal  Familt 

§  aH9.  The  Roy&l  Family,  a  close  community,  often  having  a 
spenul  arxl  archaic  law,  was  amiposed  of  the  rcigninfi  prince,  his 
wife,  princes,  and  princesses  who  were  connected  with  the  roj-al 
house  by  bonds  of  tefntimate  relationship,  their  wives  und 
their  widows.  The  princesses  left  it  on  marr>'ing  to  become 
members  of  the  fiimihes  of  their  husbands.'  The  heiui  of  the  reign- 
ing house  exercised  over  all  its  members  an  authority'  analogous 
to  the  domestic  power  of  the  head  of  the  family  in  ancient  law. 
His  consent  was  necessary  before  they  could  marry.-  He  in- 
stituted and  supervised  the  guanÜanship  of  the  incapable,  and 
exercised  contrtjl  over  the  court  of  tlie  princes  and  prince.<ses.  He 
had  the  right  to  take  the  necessiirj'  measures  to  maintain  the  peuce 
and  honor  of  tlic  reigning  family.  On  such  an  occasion  he  exei^ 
cised  over  the  members  a  disciplinar}*  power  the  extent  of  which 
was  fixed  b\'  custom.' 

§  840.  Tlu  Quean.  —  (a)  During  the  life  of  the  king  she  was 
not  the  equal  of  lier  husband  ;  however,  to  n  certain  extent  she 
shared  the  crown  ;  *  she  was  consecrate«!  *  «nd  crowned  like  him, 
had  a  seal,  a  hons«;,  officers,  and  revenues,  but  she  Hid  imt  inter- 
vene officially  in  the  affairs  of  the  kingdom.'    (&}  Upon  the  deuih 


'  It  n  eapfK^ially  in  Ofrrnan}'  that  tbe  internal  ooimti  tut  ions  of  prinf^ly 
families  ('  Hoobadelij^i  Puiuilio")  bavu  bwn  siutlliid.  Gierke,  "  Di« 
Juriit  Penonlichk.  d.  horhndl.  HauM-«."  18i'>2 ;  .Sr/iit/^r  in  l]ic"]trcbts- 
Itudkon"  uf  HuIU(<n[lorfT.  In  llinl.  «■oiintry,  TAinily  law  is  bolter  reiKiilat«d 
than  ID  Franvu,  whvtv  il  is  vi-ry  vokul-.  la  Gomiany.  the  head  uf  th» 
family  has  ftiwcr  ri^^ht«.  A  family  council,  eompoMd  m  all  major  annates 
limil«  hi«  authority;  it  inU'rvuixw  in  (muhm  whero  family  uiwrtiuiiie  is 
iavolvetl,  it  watchi«  ovw  thu  wnsorvatioa  of  the  family  patrimony,  and 
aulhorizt's  the  tran^or  of  it.  dooido«  upon  the  MtabUahm»Qt  of  ^uraian- 
«hip  ovvT  iiii'»|w)>li<«,  lifciKlatiM  on  faiinly  rights,  etc.  (*' Hausgmtt'tzc ")■ 

»  Le  iirtt.  "Souvurain..*"  1,  8.     Cf.  Itambert.  XI.  447. 

*  Prohibition  of  misallianops  (  EbonbUrtiekcit."  oqu&lity  of  oondl- 
tion)  :  thora  vrtut  no  miicHll)n.n<M>  in  a  marria^  twtween  members  of  reigo- 
intr  families  (or  formerly  ri'teniiig)  in  Qerniauy  or  outside  of  Oerniany 
(tho  Boiin[>artos,  the  Bcmadottos.  for  cxampl«).  Eooh  houao  pould 
a«t  ounirary  lo  1hi>  nriiicipli<  of  "Kbonhurti^kpit "  and  Iranrform  a 
misalliaace  into  a  nvular  marriuei».  lu  ltui«.sia,  Statute  at  MiLr«-h  20, 
1820.  In  Kn«:land,  <-/.  "Royal  Marrio^o  Act"  of  1772  (no  question  of 
misallianoti}. 

*  I'ndcr  the  Unit  ratvs,  she  had  tlio  custody  of  tho  tntaaure,  and  the 
dirertion  of  thf*  palaro  im  mistrfrM  of  th«  houM.  Cf.  for  the  CapaUaoa, 
LuchatTr.  p.  All ;  rW/W,  II.  87;  hamb..  12,  IH.  Eiifland.  GfoMtm.  XV. 
71  (Iho  (|ueen  was  a  "feme  sole").  Cf.  iho  «luation  or  iho  prineo  consort 
in  Kngland.  »With  Bpfteial  cream.    "Capit.."  II.  42t>. 

*  Howev<*r,  undor  Ihi*  first  Capclia»«,  »he  «gned  the  royal  obarten, 
as  well  as  the  btür  pn^eumptivo.  Som«  honorary  prerogatives  were: 
prc<-«denoe.  sho  roiild  plead  by  attorney  lik«  tho  kug;  she  had  days  by 
turu  iu  the  Parliaments  as  did  dukM,  peers,  eto. 
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of  the  king  the  widow  was  often  ^uardmn  or  rezent ;  slie  retfivtd 
certain  lands  as  n  dowrj-,  but  (according  to  the  old  law)  did  not 
live  in  community  of  Roods.^ 

5  341.  Th«  Dmuphln.  — The  eldest  son  of  the  king  of  Fradce* 
bore  the  title  of  Dauphin  after  1349/  the  date  of  the  annexation 
of  Dauphiny  to  the  Crown. 

(A)  The  sy.tfem  of  assorhdmi  mth  the  erown.  The  firat 
C^petians  regularly  aasoeiated  their  eldest  sons  with  thomselves 
ou  tlie  throne,  and  had  them  crowned  during  tlie  life  of  the  king, 
in  onler  to  avoid  any  attempt  tu  change  the  djTiasty  througli  elec- 
tion.* The  powers  of  the  associate  king  *  were  not  well  deüiteil, 
but,  officially,  he  was  almost  the  equal  of  his  father.  (B)  The 
ilynasty  once  consolidated,  at  the  end  of  the  I2t.M3s,  the  policy  of 
association  on  the  throne  was  abandoned ;  the  prince  royal 
hencefortli  played  no  official  role :  he  could  be  regent  and  could 
govern  when  the  king  whs  a  prisoner;  and  he  attendetl  the  council 
of  the  king  upon  the  attainment  of  an  age  fixed  by  the  king.  But 
he  was  a  subject ; '  "  the  king  had  no  companion  in  his  royal 
majesty."  ^ 

§  M2.  Other  Members  of  the  Royal  Pamilr  (princet  of  the  blood). 
— The  younger  sons  received  an  appanage."  the  daughters  a  mar^ 
riage  portion  or  dowp\'  in  mone>'.    The  only  right  recognized  as  be- 

*  laainhert.  "Table.*  kw  "R«n«8."  Latrwi,  111.  Ord.  of  Bloi».  Art. 
350,  '■S52.  Fhuru,  p.  3Ö0;  LatunUayt,  "Cund.  dm  fummve,"  p.  10<1; 
Donet  d'Arct}..  "Complps  de  rargentorie  do«  roi»  dc  Pranpo."  1874;  Lu- 
ehaire,  p.  4KÜ;   Lr  Bret,  I,  6. 

*  Gonperning  the  determination  of  tLe  eldest  son,  c/.  £>ufnoit/in.  on 
"Paris."  I,  13;  C.rtg.  Toion.,  7.9. 

*  Pmdhommc.  bCh.,  1S1)3,  p.  429.  In  .^hvitki»;  *n<l  in  Dauphiny, 
the  word  "Delphimis."  employed  fir«t  as  iho  C'lirJstiaa  luunu.  beoame  a 
patrouyinif  uiLuie,  then  a  title  of  dipnity  (about  1282).  Tho  county 
of  Vi«nnii  and  of  Albon  htvamo  the  "nol  phi  natu«  Vionni-nÄia";  tbe 
»■ount.v  ijf  CI«rinont,  the  Dauphiny  of  Auvoreuv.  Eiurlaad :  Print'«  of 
Wiilc-s.     Gia«son.\l,-2A:   IV.  73. 

*  LiiChairc,  p.  4ß5:  <)ometimex  th«  coronation  wiut  pn-ccfUHl  tiy  a  Mulvmn 
"d(MiiKniilio,"pjirticipated  in  by  tho  bishops  iiudirranaots.  (Louis  the  Fat), 
Köleof  llie"ttmKiuitio"inOormany,  Wniti.  VT.  129. 

*  Hi«  name  appears  on  thp  roval  nhartcr»;  th**  ^rondifft«  «wore  fidelity 
to  him,  a«  also  to  tbequeea.     Caridlinri,  "'Philipp.  August. "  1899,  vol.  I. 

•Thü  son  of  I^iiis  XIV  was»  tho  first  to  bo  callud  "Älonscigneur.*' 
Saint  Himon  say»  also  that,  in  assi'mbliv«  of  th»  «l«r)ry,  the  biithopfl  "  Mon- 
Moieouuri-saivnl,"  contrary  to  th«  old  eustom  that  rt-quired  ono  lo  say 
"MonalüUr."     Chirwi,  ■•Diot.  des  Inai." 

'  Loutei.  22.  c/.  2.  "Miiiii."  of  Louis  XIV.  vd.  Orrif«.  11,  10;  Lt  Bret, 
I,  7. 

•Cy.  following  "Apanscea."  BCh,.  4th  s..  TV.  473.  Prom  the  time 
of  Qaston  of  Griten«,  bmtW  of  lyoui«  XIII,  thu  first  brothiT  oT  the  kin« 
wft«  called  •'Monsieur.'*  Hi«  wife  was  called  "Madam«-."  AH  tho 
daufibtors  of  France  wore  oaJIed  "Madame""  (for  ex..  "Madame  Royale," 
titf.).     Fl(ur}/,p.lS'Z;  Uamb.,  XI.  447.     Dotattoni«  in  Eogland. 
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longing  tn  them  '  aside  from  hnnoran-  prrrogativea  and  the  power 
which  came  from  their  appanages,  was  to  hold  the  regency.' 


Topic  6.    The  Coubt 

§  343.  It!  Compodtlan.  —  The  court  was  compose«)  of  two 
elements :  1st,  the  court  nobility  and  the  functionaries  of  the 
central  administration.  Centralization  cauMHl  the  nobility  tu 
desert  the  provinces  and  flock  to  the  court,  the  only  place  where 
privileges,  jx-nsioiis.  and  di^ittics  could  I)e  obtained. 

2d,  The  houseliold  of  the  king  (am)  of  the  queen  and  the 
princes)  was  subdivided  into  a  civil  and  a  militar>'  household  ' 
and  include«)  the  various  .scmccs  attac4ied  to  the  person  of  the 
king.* 

§  .'(44.  The  Caramoolal.  —  For  this  numemu.H  body  of  courtiers 
andscrvantstiiscipline  wasneceasary.  'ITipetiquettc or  ceremonial* 
was  nothing  more  tlian  this  discipline,  but  with  a  rigidity  and 
minutiti*  which  would  have  made  it  grotesque  if  the  senice  of  the 
king  hail  not  taken  on  the  aspect  of  a  cult.  The  king  himself  was 
the  »lave  of  etiquette;  it  was  a  means  of  keeping  him  away  from 
the  crowd  of  subjects  {"  major  e  longinquo  "). 

T/. /MMft..  Xr.  30.  24;  XIIl.  4«r,:  XVH.  H.  J>  Brrt.  1.7:  Dtvrn»' 
»aiiuH,  p.  320:  thf  stnna  of  llii'  Wing  dirl  not  pay  taxes,  oa  the  king  and 
queeo  did  not.     Cf-  Ik'Iow,  *'(*apitation." 

*Ill««limal«ehil<lpi>n  wnrpnot  mflmbfirBof  LliproyalfAmily.  Louis  XIV 
declared  the  Duke  of  Main<>  anil  Ihn  (Vtunt  of  Toulouse  prince«  of  the 
blood,  Au«.  2.  1714.  snd  the  2:M  Msv,  1715,  sons  vf  France.  Grt^.  ToIm^ 
7.  S;    Dumautin.  b.  -PariH."  13,  1.  Xi. 

'The  Hvil  household,  at  thn  cnH  of  the  ITOOs,  did  not  oompris««  lena 
tban  twenty-two  departmenln  (with  a  pernotiDel  of  4,Üf)()  men).  It  in- 
oJuded  (tie  olinunrj*.  Ihr  jniLnd  hou^e.  the  kini;'H  uluiu)lM>r.  ibe  kiue'a  nanl- 
robo,  the  kiuß')i  cooks  (ruintry.  huttorv.  etc.).  lui^o  stahlM.  xinaU  «tablet, 
Ibe  iienn«*!,  falooory,  wolf  hunt.  etf.  ^be  oilk-e»  of  Ihp  king's  houxe  wpre 
vwy  muvb  sought  after ;  in  17SÖ.  the  Priat-w  of  Cuudi^  wm  Kimad  aia»lf>r. 
the  Dukfi  of  Bouillon,  erantl  ebiLmberlain.  the  Duke  of  I(i«hellcu.  Arst 
gvntl^man  of  the  ehamuer.  Conccrnint;  (li<<  king's  household  ("ho^^ 
tium  ntiis")  iu  tbt'  1200»,  m«>  Lwehairc.  p.  531  njibliw.);  B&Ueau,  oh.  vl. 

*  CoiHwming  the  eourtior.  e/.  Cnnliiflione.  152»;  Graeian,  1687; 
Fartt,  1630;  du  Rrjufff.  1617.  Spfinh^im.  "Tt«latii>n  dt<  la  Cour  de 
IVanw,"  1690. 

*  Cnneernine  the  juridieal  sido  of  Iho  eeremonial.  soe  fhtring.  "Zweck 
im  Kwht."  Doliuls  in  Monin.  "Or.  Enoycl.,"  sw  "Etiquette-"  The 
c<?remoniaI  watt  very  anei<mt  (the  Ecyptian  king  Pupi  t  allowod  bis  fcc-n- 
eral  Ouna  to  kocp  his  xanduls  on  in  his  pros^nee)  but  it  «-as  developed  in 
Europe  with  th«  triumph  of  the  absonile  monart-hy.  The  Castiliaas, 
naturally  formal,  were  tbo  flm  to  abolish  fainiiiju-iiy  from  lht>  life  of 
nriooca.  At  Waahinf^ton.  irh«n  the  Prcoidenl  of  the  United  State« 
Dolds  a  reception,  any  one  who  looks  mpuolabl«*  inuv  go  nnd  shako  handx 
with  him.  Comtea»e  dr  Genii».  "Diet,  ae»  oUq.  do  la  Cour,"  1818:  Th. 
Godffrav,  "Le  Cdrflioonial  fr.."  1649. 
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§  345.  PoUtloal  Role  of  the  Court.  —  Without  official  character 
and  without  oiHcial  rights,  the  court  had  none  the  less  an  occult 
power,  as  also  the  family  of  the  king ;  it  produced  by  its  intrigues 
the  downfall  of  ministers,  it  set  itself  against  reforms  (Turgot 
had  no  more  implacable  adversary),  and  it  ruined  the  budget.  In 
1789  many  persons  attributed  to  it  all  the  evils  from  which  France 
suffered.* 

*  C/.  Montesquieu,  "  Esprit  des  lois,"  3,  3 ;  D.  Argeruon,  etc. 
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[CUAt.  IX 


(^HAITEK   IX 


THE  MONARCHICAI.  PERIOD   (Continuai).     THE  STATES- 
GENERAL  AM>  THB  PROVINCIAL  ESTATES 

j346.   Tliii  U'gislative  Power. 

Topic  I.    The  States-General 


347. 

OriKin. 

8  352. 
135.1. 

The  Tbird  Ectat». 

MR. 

Hinlory. 

Swuiiritu  fif  the  Esutet. 

349. 

EW-tion,  * 

(3M. 

Powcni  oF  tho  BMaMB. 

3:>u. 

The  Deßniljvv  Sy«U'ni. 

S  3.V>. 

CoiK'lmdon. 

361. 

Nobility  and  Clcirgy. 

Tone  2.    AmKUBLtEs  of  Notasles 

t  3.V>.    Thp  .\8itomhllra  of  the  NomIiIim- 

Topic  3.    The  1*rovincial  Estates 


1 357.     Oripn. 

§358.     Tho     Compoailion     of 
Prantn^ial  Entat««. 


i  ;i.tO.     Powent  of  i\w  EkuI«. 
th«  1 1  3tiU.     Tho  E»tat«4  of  Lu^uodo«. 
361.     Decsdonoe. 


Topic  4.    Provisoal  As-semblie» 

(  362.    Provincial  Awtumhliea  Uader  Louia  XVI. 

§  .S46.  The  LeglslatfT«  Pow«r '  oF  the  king  was  greatly  limited 
in  the  beginning  of  the  feudal  epoch:  1st,  the  law  lieing nifiinly 
custnmar>',  there  was  little  occa.sion  for  legislation  (except  for  the 
granting  of  p^i^'ileges  ami  the  making  of  some  police  and  adminis- 
trative regulations):'  2t\.  outside  the  cniwn  ihmiain,  the  law, 
which  was  the  exclusive  work  of  the  king,  was  not  binding;  the 
great  feudal  lonis,  themselves  giWng  laws  on  their  own  domains, 
could  receive  or  reject  tlie  king's  law ;  moreover,  it  was  not  unusual 
to  secure  thetr  consent  in  ailvance :  *  :Jd,  finally,  the  king  took  up 
very  few  important  matters  without  consulting  the  officers,  barons. 

>  ViaUtt.  II,  p.  189  (hihJioe..  p.  264);  Bimein.  p.  476;  PtM,  "Ott 
nouv.  I^al.  «n  Kranoe  d«p.  Plitl.  le  Bel,  jq.  1789,"  1891 ;  Flammrrmonl, 
''De  oonoesra  levis  .  ■  .  XIII*  a."  1883;  Luchaire.  p.  -187:  A.  Babrau. 
-Prtfamh.  de«  Ord.."  I.SOf.  (Af.  so.  mor).  '  ViolUt.  II.  199. 

*  PftUt.  p.  79  and  followiint;  Viotlrl.  II.  192.  Ord-,  I,  «;  XI,  291. 
CoooonuDff  the  Ord.  of  1223. <-/.  Patiet.p.  48.  "El.  d«>  Saint  Loui»'."  I,  2ß. 
J}«ruindnAtr,  "Const,  da  Chfttelet." 
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or  pn;Iati^  who  fnniini  his  court  ("  de  cunsiliu  barunum,"  "  pne- 
latorum  ").'  By  the  lö(XJs  the  principles  were  quite  (lie  oppo- 
site. 

1st,  The  king  legislated  upon  all  mutters,  ami  written  law  was 
dc\Tlupäng  ami  encroaching  more  and  more  upon  eustoniarj'  law. 
From  the  time  of  Philip  the  Fair,  legislation  in  the  form  of  or- 
dinance's hiul  bcetime  very  abundant  (relating  to  questions  of 
public  utility  and  n^form  of  the.  kiiigdiiin). 

2d,  The  royal  laws  were  binding  throughout  the  kingilom  and 
the  si'ipniors  lost  local  legislative  authority.  (A)  There  was  a 
tendency  toward  the  first  result  by  the  time  of  the  120(1  s  when 
Philip  Augustus  directed  that  Iiis  orders  should  he  proclaimed 
in  Champagne.  His  successors  undertook  to  compel  the  great 
feudal  nobles  to  execute  certain  of  Uieir  ordinances  even  when 
the  latter  had  not  accepted  them.  Beaumanoir  affirms  that  in  his 
time  the  general  enactments  of  the  king  should  "  run  everj-whcrc 
throughout  the  kingriom."  This  was  the  formula  of  the  future 
law  and  it  came  to  accord  more  and  more  with  the  facts.'  (B) 
Statutes  (*' Etablissements ")  or  general  laws  were  rare;  by  mak- 
ing them  obligator^'  upon  the  lands  of  tlie  feudal  lunls  the  king 
reduced  their  legislative  power,  hut  tliey  retained  the  right  to 
make  special  or  local  laws  analogous  to  those  enacted  by  tlie 
king  for  his  own  domain.  By  the  1500  s  even  tJiis  right  had  dis- 
appeaml,  and  there  remained  only  insignificant  vestiges  of  it.' 

3d,  TIte  laws  were  regarded  as  the  personal  work  of  the  king. 
Tliis  last  point,  however,  calls  for  some  ob5er\'ationö. 

According  to  the  Roman  principle,  so  often  invoked  during  the 
Middle  Ages,  "quidqnid  prineipi  placuit  legis  Kabel  vigorcm," 
legislative  authority  resided  entirely  in  Lite  person  of  the  king.* 


'  Tardif.  "Cout.  de  Norm.."  vol.  H.  p.  3.  N.R.n..  XI.  120.  "Cout. 
de  Simon  «In  Montfort,"  1212.  D.  VainncUe.  VIII.  uo.  165.  "De  con- 
sUio  vetiprah.  domina,"  oio.  (arohbiahop!)  and  borona),  ef.  Pttitt,  p.  51. 
f'/.  VioUel,  II.  190;  ÜO'lu.  p.  ItMI.  At  Jerusalem,  the  court  of  the  luige«. 
or  High  Court  (trnrnpnaed  of  the  only  lii^^e  vassals  of  the  kiagdom)  Iiod. 
in  reality,  leffialative  power  (with  prelatos  and  tho  bourgpois) ;  tho  king's 
vassalu  neA  the  right  to  refuse  him  military  wrvire  and  pveri  to  ri««  in 
tnsiirraccton  against  him  if  hn  \-inlat«d  his  oath.     Flammrtrmont,  p.  5. 

»  121.'».  1223.  12:«».  i:«)H.  Ord..  I.  35.  48.  53.  449.  Bfoumanoir.  34, 
41;  35.29;  48.4;   40;   Ö1 :  2.1.     iiouHUifT.  H.  I;    Lot/^t.vA.  Ihtmn,  1. 

*"Cotitumps"  offlfinlly  compilerf  hy  the  authority  of  the  DuKcs  of 
Burgundy,  1459;  of  "Htmrbonniüü,"  !4')3.  etc.  BoroDR.  &<<«ordiag  to 
Beartmanuir,  49,  could  make  laws  in  time  of  famine,  eto.  Loynrau,  "Soign." 
rh.  IX:  Statut^'.'!  of  poli^-p.  In  tho  1700  p.  Dunod,  on  " Burgognc.*'  1.39: 
the  a(1i(W!i  of  the  »eignioni  had  only  an  inferior  police  power  (e.jr.  over 
bake  ovens  and  chimneys,  «tc).  Concerning  Ui>rmany,  cf.  Le  BrtI, 
1.9. 

'  P.  tit  Font..  App.  IX  ;  "Jontice."  p.  4;  Petiet.  p.  185:  DuMaulin."T}e 

357 


34CJ 


mSTORT  or  FRENCH    PUBLIC   LAW 


IChap.  IX 


But  this  was  a  throrptical  rule  little  in  accord  with  tJie  facts,  for 
at  no  time  did  the  king  aionc  exercise  this  power.  Ueaumanoir, 
in  translating  the  Roman  rule,  maintained  thut  the  f^iieml  enont- 
menft  should  be  made  by  the  "  most  great  council  "  and  for  the 
common  good.'  This  vague  formula  might  as  well  mean  the 
advice  of  the  lung's  court,  or  of  his  council,  as  that  of  the  States- 
General,  which  soon  made  ita  appearance,  or  the  assemblies  which 
had  preceded  it.  The  royal  acts  were  really  prepared  for  the  most 
part  in  the  council  of  the  king  ;  and  from  the  lUOO  s  to  the  1500  s 
the  States-General  was  frequently  convoked  to  deüberatc  upon 
the  laws.'  Xot  even  the  I'niversity  of  I^aris  was  without  some 
political  role  at  tlie  time.  When  the  States-General  ceaset)  to 
meet,  the  Parltment  [a  judicial  body),  which  for  a  very  long 
time  had  had  some  part  in  the  legislative  power  by  means  of  general 
orders,'  multiplie<I  its  remonstrances  and  refusals  to  register  the 
ro>-al  edicts.  Although  it  lacked  the  power  to  initiate  laws,  it  ac- 
quired a  sort  of  right  of  veto  of  whic^  the  king  at  times  was  com- 
pelted  to  take  account.'*  Tlie  other  sovereign  courts  intervened  in 
like  manner  in  legislative  matters,  each  in  its  sphere.  There  will  be 
elsewhere  a  di-scusslon  of  tlicsc  bodies ;  we  shall  consider  here  only 
the  States-General ;  and  as  the  Provincial  States  were  formed 
according  to  the  same  type,  we  shall  occupy  ourselves  equally 
with  them,  although  they  were  concerned  rather  with  adminis- 
tration tlian  with  legislation. 

leg.  et  priv.  regni.  fr.."  Art.  12;  Otty  C«^<U«,  "lost.,"  etv. ;  L'tiommvau, 
1,5:  £oirs(-au,  "SwtKn.,"  n.  1  and  following,  t^e  Bret,  I,  9 :  "ifoneaaks 
whet^r  thß  kin^  may  makf«  and  publUti  all  nhanRps  in  tbe  lawn  by  hi« 
«ob  authority,  witliuut  tin?  adricp  of  hin  council  or  of  his  »QV6r«iffn  court». 
tboMUiWBr  must  be  ytya,  for  tb«  kinu  alone  is  sovereicn  in  hie  kingdom  and 
tho  »ovoreignly  ts  no  more  divid(^d  than  i«  a  point  in  piximelry.  Tlowpvw, 
it  will  alway*  b»  fitting  thut  n  gn-at  kin^  c«use  tiis  laws  and  bis  edicts  to  be 
appruvi'd  by  bis  parhamcnt«  aad  the  iiriacipal  ofllvers  of  tbe  orown." 
Cf.  hurhfrfJUu.  "Inst.."  p.  13  el  ma. 

'  iMngloif,  "PliilipFM*  III,"  p.  :&6.  tSeaunwmir,  49,  Ö,  adds  that  if 
tho  now  " ultubliKbiDuntH "  wflrv  made  cuntrary  to  God  or  oootran'  to 
ffood  custoDi»,  tho  subj4^>«t8  {of  tho  king)  ought  not  to  submit  1o  them. 
Cf.  Ord..  I.  3.'*  (ISl.'l)  and  390. 

»  Cf.  l«vlow.     Dareste,  ■'Holman."  ^i.  70:    Bodin,  "IWp.."  I,  8.  p.  142. 

*  Pet\fi.  p.  272 :  tabb«  of  tbo  decisions  of  the  Parliamenl  of  Pari». 
Cf  p.  222. 

*  De  MauJrit  La  CUwüre,  "hm  orig.  de  la  Rtivol.  fr.  au  rommcDC.  du 
XVI»  8."  (ritwl  by  VioiUt.  11.  198). 
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Topic  1.    The  States-Gexeral' 

§  347.  Origin.^ — The  kingy  of  ihc  third  dynasty  did  nut  content 
themselves  with  ctiiisulting  their  principal  officers  and  their  im- 
mediate  vassals,  who  frecnieiitly  gather«!  about  them  and  rormed 
tlieir  Imhitual  suite,  their  court;  they  consulted  more  niunerous 
_Bsseinhne8  ["  t'uiirs  pI6ni<>re.s  ")  in  which  the  great  feudatories  and 
le  most  powerful  prelates  participated  with  their  ordinary 
"  entouraKc  "  (ef.  the  Carolingian  assemblies).  'ITicre  was  no 
fixed  rule  either  with  respect  to  the  organization  or  the  convocation 
of  these  assi'niblies;  tlieir  power  was  not  defined.  The  great 
lords  had  places  of  honor  at  the  coronation  of  the  new  king,  and 
it  wa.s  customnrv'  for  the  crown  to  obtain  their  assent  to  imfKirtant 
measures  which  it  was  obliged  to  take  (such  as  expeditions,  enact- 
ment of  laws,  etc.),  and  most  of  the  time  the  feebleness  of  the 
monarchy  made  thi.s  custom  a  necessity.  The  king  was  not  obUged 
to  summon  tlie  feudal  body,  but  if  he  failed  to  do  so  he  limited  his 
means  of  action  and  ran  the  risk  of  raising  a  dangi-rous  opposi- 
tion on  the  part  of  the  barons.*  In  the  course  of  tlie  1200»  tlie 
king  addressed  himself  to  a  new  feudal  perüon,  the  cities,  which 
sent  representatives  to  him.  But  lie  did  nut  a^emble  at  tlie  same 
phu-e,  or  on  the  same  ilay,  in  solemn  sessions  the  Three  Estates 
of  France  (clergj*.  nobility,  and  bourgeoisie),  and  tlie  as.semblies 

■BtBUOQKArsT:  Documeat«:  "Tl«c!U6il  g^n^ral  den  ettaU,"  16^1; 
"Formu  do  la  «wDvoealioa  ct  tcauo  des  Ass.  natioa.,"  1789;  Mayer, 
"Dm  Etats  O^Jntfraux."  1789:  "  Rt^o.  de  pi^aell  ooncem.  la  tenue  6ee 
Htat«  0<5n.,"  178»;  Mtuarhn,  "JoumaJ  des  Ätata  dß  I4S4/'  cd.  Herniir. 
1835;  Boilin,  "Journal  du  lier»."  I57.'i;  iiemaril,  "Proo&B-verhnux  d«i 
BtaUt  do  I.')93."  1Ä42:  RCh..  1Ä4J>:  /■'/.  RaHine,  ■El&ts  de  1614."  KWil : 
Savaron,  " Chronolofirirt  Aea  KtAta  OÄn.."  IBI.'J:  H&rtiU,  "Doc.  inM.  s. 
les  Etats  GÄti.,"  17*S»;  ttamUrI,  "Table,"  bw»  "Etats";  Zampini, 
"Dfilfli  Stati  di  Pranpia.."  l!>7fi:  BojdaimiiUera,  "Hist.  dp  Tanr.  guuveru. 
de  ta  I-'ra.öc*'/*  1727;  /.anJi/f.  "D^s  KLaU  (i6n.,"  17HH;  Hrrmrr  et  D, 
Verdier,  "  H<>oh-  ».  lea  Kt.  O^a.  et  «.  l'oriK.  des  Etats  Prov."  //.  de  l'an»ry. 
"Dbs  Aks.  tiatiim.  pn  Pr.."  IS29:  Thibuwi'-'Ki.  "Hist,  des  Etats  QÖn.." 
IH**:  .-1.  rfinrr;/. "Hist. du  Ti(>ra  Etats, ■' IS.>:j;  Historiainf  the  Eatalcs 
O^ncral  bv  liathrry,  1S45 :  bv  UouHtr.  \H4:>.  bv  De»jnr>iviS,  1X71;  by 
G.  Pürot,  1S72  f2"  6d.,  ISÄS) ;  bv  Jail>ß(T.  IftS-'j.  "Gr.  Euoycl.."  see 
" EtaU,"  "  Assemblfes  "  :  Uttignol.  "Ann.  So«,  hiat.,"  IS4t) :  Barral. " Etats 
K«D.  do  l.'i70."  1874;  VioHet.  "Les  Etats  de  Paria  en  13»S."  1^94.  Cf. 
bolow,  •■Pmv-incial  SialM."     Clnsean.  V.  406. 

»BoufunV.  "La  iVam*  ».  Phil,  le  Bei."  1801;  BOh.,  1,  1;  Luehaire, 
"Inst,  moii.."  ISS^:  Manuti,  p.  502;  Uentieu,  "Roch.  s.  1«  1*"  Etats 
Gen."  Ift7(>:  FrotA-Miu:.  thesis  (Philip  Aiieiiütusi,  ISfll :  Bagel.  "R. 
hiat.."  vol.  XVII;  CalUrff.  "Mist,  de  Torig.  ae»  pouvoird  de«  Etatü  Gfn. 
et  Prov.."  18S0;  LiKhairr.  "Ann.  Bordeaux."  l«S2;  BCh.,  fl«  6.  1,  21. 
Codier,  "Elata  de  Bßam."  p.  3. 

*  Cf.  Luckairt,  p.  A'Jri:  Ktf«  iif  rhartret.  "Ep.."  3)9:  "fa>dus  ÜUld" 
(marnue  of  the  kini;)  "ooiisilio  episc-oporum  et  opttmatum  0BS«abitur." 
Abbon.^'Wxsi.  do  Fr.."  X,  027;  Caütrs.  "Rev.  des  tiueat.  hiat.,"  3£>.  87: 
Extra  feudal  m^aäuroa. 
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which  he  held  had   no  regular  organization  ;    there  were  as  yet 
no  States-General.' 

The  assembly  summoned  by  Philip  the  Fair  in  1302,  on  the 
occasion  of  his  c-oniroversy  with  Pope  Boniface  \TII,  was  the  first 
to  which  tlie  name  "States-General"  may  properly  be  applied. 
To  the  summons  for  a  oouudl  at  Ftonie,  Piiilip  the  Fair  responded 
by  summoninfr  tlie  States  of  tlie  kingdom  in  onler  to  nsk  tlieir 
aid  and  counsel.  There  was  not  in  this  aet,  however,  as  some 
have  believed,  a  radical  innovation,  for  these  Estates  were  feudal 
assemblies  modeled  on  those  which  had  precerleid  tlicm.'  The 
essential  ditFerence  v.an,  that  in  I.'ü)2  then;  was  a  ximtiUatteouji 
eonnocation  on  a  targe,  scale  of  the  clergy,  the  nobility,  and  the 
Thir*l  Estate  {that  is  to  say,  the  bonrgenisie  of  the  cities).*  The 
ereatiitn  of  this  new  politjoal  organ  -w&a  not  an  isolated  fact.  In 
mostof  the  countries  of  Westi^rn  Europe  (England, Gennaiiy,Spain, 
etc.)  there  upjwared  al»out  the  same  timo  imrliaments,  dieb«,  oortes 
—  assemblies  composed  likewiae  of  the  three  orders  of  the  State  • 
and  of  which  the  crown  asked  aid  and  counsel  as  in  France,  and 
especially  the  vote  of  taxes.  The  same  needs  and  the  same  pret> 
edents  gave  rise  to  the  same  institutinn ;  the  Estates,  evolving 
out  of  the  Carolingian  assemblies  and  the  feudal  courts,  permitted 
the  crown  to  exercise  over  the  feudal  work!  a  more  vigorous  control. 

■  Codirr.  p.  31 :  the  iile«iary  «ourtir  (IÜOÜh  to  the  1300s)  wer«d«riv«id 
fmm  the  reudoJ  uourt«,  to«  BBtates  of  the  Plenoo'  Cuttrüs.    Cf,  Froidcvaux, 

■  Wemunt  KUArdtiSftinst  the  belief  thai  the  praolic?  wm  w«llMt«l)liiihtKl 
from  thia  tirni' :  luimeLiinefi  the  kicu;  »ent  iMimmissionon  iiitu  tho  pruviucus 
to  obtain  voluntarily  or  b^  fort^  the  odhcirion  of  the  feudal  powers  («ot^- 
iors,  towns};  EomvtimM  in  place  nf  goinf{  from  town  to  town,  hw  rrom- 
missiuners  summunvd  th»  PruviiK-iul  Ehiii«»])  uud,  ßiiully,  KOiuulimoH  thvy 
went  Ao  far  as  to  convoke  a  solemn  m(x>ting  of  the  3tat«s-Qoncral. 

*Cf.  Lanfilou.  "Philippe  III."  l-tti,  150.  Aswiobly  at  Senli»  of  1301 
("&  pmpna"  uf  Bemaril  Sabisvt).  Dupuf.  "Actes  du  dUfircod  calrc 
BonifacA  VIII  ot  Phil,  le  Bel."  1651.  p.  (120.     Sitmfin.  p.  485. 

*  In  Oermany  :  The  individu»!  Stat««  had  their  IrK-al  diet  <"  Tjamltae") 
whflfo  Lhn  "IjindHtwudL'"  muL.  The  Empire  had  Jta  imperial  diet 
("  Iteichnta^")  resembling  a  con^reas  of  i>ov«reiciui.  wbere  all  tho  States 
of  the  Bmpirp  were  represented  in  tlire«  eolleeen :  eJeotors  ("  Kurfilrstwn"), 
princi«,  towns;  unanimity  khh  necweouiry  except  n|>nn  mlipiotis  questitma. 
where  there  was  ft  ftchism  between  the  "t'rtrpusejithoiirnnim"  and  "Corpus 
evaoeelieorum"  ;  upon  soparaliog.  tlw  Diet  pubiiithod  iU«  docisioos  saiwv 
tinned  bv  the  emperor  or  "Room«*"  ("Itoieluabschiede").  Frommhold, 
p.  1S7  (bibliog.K  niondrl.  "FT«d«rie  II."  p.  43.  In  Spain:  "t'orles" 
(Courts)  of  LtvjD  and  of  Castile.  1188  (?);  Catalonia,  befiire  V^i:  Na- 
varrr-.  i;iiH)  s ;  in  Kncland.  the  Parliament  vrtiS  detlnilely  orpmiKod  in  1207. 
Variable  division:  two  orders  in  England.  Hiinjrary,  Poland  <ma|mat«)i 
and  prelates,  niiblen  and  towns) ;  in  GiTmaiiy,  throo  order»  (of  which  two 
were  noble,  the  high  and  the  low  nobility):  in  Swodon.  four  Menr>%  no- 
bility, buurtceijide  pBa«aots),  No  part  of  the  i«ilat«"l  eliambr'm  form«!  a 
oomploto  ortran;  Iiiey  hnrl  to  t>e  united,  eonvoked.  and  dJssolvod  by  the 
satne  Mt ;  they  oould'not  make  a  decision  without  tbfl  assent  of  «aeh  order. 
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Tlicy  were,  or  rather  they  began  by  beiiifc,  auxiliaries  of  the  royal 
piiwer. 

§  :i48.  History.  —  Conceniing  the  history  of  Uie  States- 
Ciencml  from  1^12  to  178n  wc  will  observe  only :  1st.  that  iiniler 
King  Joiiii,  from  l."?.!.')  to  13.'>8,  the  representative  regime  was  on 
the  point  of  being  establislied  :  theOrtlinanee  of  nöfi  and  Uiat  of 
13fl7  have  been  conaparetl  to  the  (Jreat  Knglish  ("barter  of  1215; ' 
2d,  that,  except  at  this  moment,  the  Rstatcs  eonstituted  only 
advisorj'  assemblies ;  tlie  most  important  were  the  Kstatea  of  1 41 3, 
folluwed  by  the  "  Cabochienne "  ordinance  (May  2fij  1413), 
the  Estates  of  Tours  of  11S4.  which  are  loiown  to  us  by  the  jonrnal 
of  Masselin.  the  Kstates  of  Or!&ms  of  15(H),  of  Blois  of  l.'iTft  and 
1ÖS8.  and.  finally,  the  Estates  of  1014.  The  number  of  sesaons 
gradually  deereased  ;  there  were  thirteen  in  the  1300  s,  eight  in 
the  140(]s.  five  in  the  1500s.  one  in  the  l«OOs.  After  1614  the 
Estates  were  almost  forgotten,  but  the  |H)lltical  agitation  at  the 
end  of  tlie  reign  of  Louis  X\'I  made  tlieir  convocation  the  first 
artiele  of  tlie  refonn  program  of  tlie  Ijourgeoiaie.'  No  more  in 
France  than  in  most  of  the  other  States  of  Kunj[xr  did  they  succeed 
in  becoming  a  normal  organ  of  government ;  assembled  inter- 
mittently, without  autonomy,  they  played  only  a  sectHidary,  and 
in  a  certahi  way,  an  uiiustial,  part  in  fiscal  matters.  It  was  other- 
wise only  in  Kiighind.^ 

§  34B."  Election.'— (A)  The  Old  Rystem,    To  attend  the  Eatotcs 

>Ord..  vol.  m.  Pm-ciM.  "Elioane  Marc«!."  1800;  N.  Vatoia.  "Lo 
gouv.  reprfoeatalif  ©a  Fr.  au  XIX"  s."  ("  Rev.  des  qurat.  hint.."  37,  ß.3). 

'  Their  convoeatlon  was  alro&dy  dcraandod  by  Pfinelon  and  Boulain- 
villinr«. 

•  Th«  KuiTÜrili  Parliamtiiit  which  had.  in  theory,  only  thi»  c-baratrLer  and 
fuDctioDS  or  the  primitive  StJiUis-Gcnpral.  played  n  very  diff*>ront  role. 
(I  \n  an  vxtnionliiiary  aswmbly  mimmoned  and  dissolved  by  the  kitiK; 
but,  in  fact,  its  uiwliu^  urL'  pL^riudk-al:  it  afiaembtos  every  year  to  vote 
taxes.  It  is  divid<>d  inlo  two  ehambcnt  —  the  ono  penonu.  the  other 
reprssenlativo:  btit  i\»  i\w  Houm>  uf  Cummous  alon«  votam  the  taxes,  it 
is  prapoodoruni ;  «qual  in  thiMiry,  thv  two  chiunbcns  an)  uuc'qual  iti  fart. 
Tho  rdpre8ontativ<NS,  although  privabo  individuals,  arc  in%nolahI«  likn 
public  offiiReni;  although  a^nts,  thuy  kxv  not  Ixjiind  bv  instructions ; 
slthoueh  elovlod  by  atiiros  anil  liorougha,  and  ttonsi^queutly  ri'prescnting 
a  locality,  th«y  deliberate  and  vote  as  though  thoy  töpreaented  the  entire 
nation. 

*  Cf.  the  ppocnrations,  rerorda  of  the  elcotions,  Joumalfl.  et«.  The 
electoral  law  changed  from  proWnce  to  province,  from  «eation  to  session. 
The  place  of  meeting  vraa  sometimes  Paris,  mmetimes  another  town. 
Tour«,  ßlois,  Orif^ans,  etc.  The  number  of  deputies  vsriod  greatly:  in 
13UK  (here  were  1?00  or  pfrbans  1500:  in  I3öä,  more  than  SOO,  more 
than  400  being  deputies  of  the  ThinI  BsUte;  in  1484,  284;  in  1560,  440. 
of  whtch  107  were  renreaentative«  of  the  clergy,  lui  many  reprenentatlvas 
of  the  nobility,  and  224  representatives  of  the  Third  Estate;  in  I.V^.  5Ü5, 
of  which  134  represented  tiie  ulergv,  180  the  nobility.  191  the  Third  Es- 
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was  to  rendor  feudal  serncc,  court  duty,'  and  not  at  all  to  exercise 
a  right  or  a  prinlege.  rciialtics  were  imposed  upon  those  who 
did  not  appear.  The  king  summoned  individually  the  most  im- 
portant seigniors  and  the  prelates  who  possessed  temporalties  and 
the  right  of  a<imiuistering  justice  (bishops  and  abbots) ;  ■  tliey 
attended  in  person  to  perform  the  duty  of  Ri^Hng  counsel'  except 
when  prevented  and  then  they  sent  a  proxy  *  with  their  excuses. 
Ueligious  communities  (chapters  and  abbeys),  the  "  good  "  cities, 
that  is,  the  most  populous  and  most  notable  cities  and  boroughs, 
tjent  delegates  ^  funiislun)  with  credentials  of  authurily  and 
allowed  them  an  indemnity  for  tlic  performance  of  their  duties 
(representative  element).'  The  open  oountr>',  which  was  not 
distinguislied  jwHticidly  from  the  seigniories,  was  nut  re|)reseuted. 
or  if  so,  only  by  seigniors/ 

Summing  up,  each  seigniory,  each  feudal  group,  participated 
in  the  E»tatt-5.  Each  having  its  owu  independence,  tlie  decision 
vf  tlie  majority  did  not  necessarily  make  law ;  each  cuutd  stipulate 
ontv  for  itself. 


tste:  in  1614.  4f>4.  140  for  the  cler^.  l.%2  for  tbn  nubility.  102  for  the 
people.  The-  n>prpAeQtativc«  of  the  Pirat  Bittat«  were  always  Ii^m  outaer- 
ous.  80  in  1696,  50  iu  16)7,  etc. 

'  In  1303,  Philip  th«  Fair  summoned  the  CounrJl  of  tlwt  chroß  order« 
**ut  dominus  Qt  amicus."  The  deputies  were  under  the  safc^ard  of  Ihe 
kinic. 

■KoblM  and  prelal«»  were  mimmonod  ralhnr  arbitrarily  by  the  Idng 
(as  the  townB  them.<w>lvi><i  were  formerly  i.  Theae  latter  sat  mor<>  in  the 
quality  of  effigniurs  Ehan  by  their  spiritual  aulharily ;  Bome  obaervatiun 
for  chapter»  and  abbnya.  Cf.  Bttulmy.  p.  111.  In  Sioilv  the  "feudal 
arm"  or  Parliament  (ximpriaea  only  nobles,  poMieKsom  of  firf*  "in  capile"; 
the  "ecolesiaälkal  arm"  appeared  onlv  under  tlif  kinpfs  of  Aragoo. 

'  Women  who  poMoiuMi  a  fief  could  be  repreücntod. 

'  Gnelisb  Mystvm:  eaob  rounty  elec?ted  two  deputies,  «toh  town  or 
bonjuen,  the  sauie.  Tin-  buruunrtiB  fcU  into  dway,  but  prHoervwJ  the  right 
of  reprcTientatiun.  Old  Saruui.  which  hud  only  a  farm,  sent  Pitt  to  the 
Chumlior.  In  the  imrlinineiit«  of  Hu-ily.  the  "domainal  wrm"  romprined 
thf  duputiL^s  uf  tbo  communeti  or  thf  luiids  of  the  ruval  domain. 

*  Eloctt-d,  ordinarily,  by  tho  munimpnJ  body,  whore  there  «-as  one: 
whi'H'  tlipr^i  WIM  nunc,  bv  the  entire  rommunity.  or  by  eerlain  of  it«  mem- 
ben-  iDvi'«t<.>d  with  tht)  olueloral  funviiun.     flmnru,  p.  34. 

*  This  expIainK  the  unpopularity  of  the  Estates.  Cf.  Cadier.  p.  247. 
Tht>  indomnily  vol^xl  at  the  time  of  election  varied  aoeonline  to  the  rank 
of  the  dcputitf:  doputi«)  who  were  arrhbtfihope  received  m  francs  per 
flay,  and  deputies  of  the  open  country  f>  francs  per  day.  Followfng  the 
Kslate«  of  Chv  I^eaeue,  Bernard  (.daimcd  an  indemnity  uf  his  eleetorv: 
"ru  one  owes  you  anvtliinir  for  the  beautiful  Work  thai,  you  have  done," 
they  replied.  BCh.,  vol.  X,  1S41»;  Auhtrtin.  "hElog.  poUt..  "  p.  123; 
B«mard,  p.  772,  WM. 

'  Nevertbold!«.  Jn  the  Estates  of  130R,  there  were  prwurations  fpowets 
of  attorney)  emanating  from  the  people  of  the  country-  CJ.  Baixatt, 
"Assembl.  (r^n^ralen  de«  com.  d'bab.."  p.  05  (and  Ihe  authors  that  he 
cites  on  this  point),  ßernier,  "Bsuai  a  le  tiers  $iat  rural  (Basse  Norm.) 
au  XVHI's.,^'  1891. 
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S  ^.tO.  The  DeflniUve  System.*  — Towanl  the  end  of  the  1400  s, 
the  Kstates  iiistea^l  of  Ijcing  a.  meeting  of  the  feudal  persooa  of  the 
kinj^lom,  become  the  rcpresetitation  of  the  three  oHcrs  of  the 
nation.  The  change  was  owing  to  the  faet  that  political  fetidalism 
was  decayed ;  seigniorie-s  and  cities  no  longer  formed  petty  inde- 
pendent States  whose  ciiicfs  appeared  in  person  (or  by  pleni- 
potentiaries) at  a  sort  of  Congress.  N'obles  and  ecclesiastics  no 
longer  sat  individually  in  virtue  of  a  personal  obligation ;  they 
were  represented  collectively  and  sent  deputies  in  Imitation  of 
the  Third  Rstatc  ( 14H4) ; '  if  their  reprenentation  was  rlistinct  trom 
that  of  the  Thirt]  Kstate,  it  wm  because  they  formed  distinct  classes 
in  the  nation.  The  countrj-  rlUtricts,  emancipated,  like  the  cities, 
from  the  seigniorial  autliority,  became  independent  pfolitieal 
bodies  and  acquirer!  the  right  of  being  represented  directly.* 
And,  in  a  general  way,  to  attend  the  Estates  became  a  right,  be- 
cause in  each  class  the  majority  imposed  its  will  upon  the  minor- 
ity* and  for  a  stronger  rea.sc>n  upon  those  who  were  ah.sent.  The 
latter  no  longer  had,  as  in  the  past,  the  expedient  of  opposing 
measures  to  which  they  had  not  consented  ;  it  was  therefore  to 
their  interest  to  be  summoned  and  represented  in  the  Kstates.  The 
election  unit  was  the  bailiwick,  the  only  important  administrative 
division  of  the  old  period  C»s  in  Enjrland  it  was  the  county). 
Cities  and  country  districts  were  united  iu  each  bailiwick  and 
formed  only  a  single  electoral  body ; "  the  nobility  and  the  clergj- 
actci  by  themselves.  Wliatever  its  population ,  each  iMiiliwick  had 
the  same  rights ;  the  uumbcrof  its  deputies  was  of  little imjiortAnce. 

'  TaiOandier.  BCh..  1845.  "Arr.  d.  Cons.."  Julv  5,  and  Oct.  5.  1788. 
"R^oimnt"  of  Jan.  24,  17Rfl.  Pi^ot,  "\c..  »a.  mov.,"  1K74  (Eleclioa« 
(o  tflo  Estat««).  SaripoloB,  "LAddmooratie  et  I'^lwtion  proportion«tle." 
1899.  p.  93.     Crejwr.  ToIm.,  24.  4.  8. 

'  In  all  limn«,  prelates  and  barons  wem  able  to  havp  tbemsclvt^arep- 
r«aeateH  l>3'  atconls.  and  in  order  to  rcduee  th*"  ««xpeose  of  fraveliii;^  and 
of  reaidennn.  wKinh  van  nharged  to  thüin,  it  ntUm  huppüiim]  tUal  xevcnii 
were  r*pr<«pnt«d  by  the  same  person.  This  eu,«om  foeiUtatcd  the  tratui- 
Uon  to  a  system  til  elective  representation.     Esm^in,  p.  48S. 

*  In  I.MO.  at  the  limn  of  the  oGRrial  eompilation  of  the  "Coutuiuv"  uT 
Paris.  Ihn  rural  country  was  not  vet  rnpreaented.  Cf.  Etmein,  p.  400; 
VioUet.  BCb-,  180(1  (Kstates  of  14(W.  148^). 

*Cf.  the  Polish  "Liberum  vet«,"  Am^pin.  Nethprlond«.  Conceminc 
the dBoisions  or  thii  majority  uf  (lie  KoKhsli  Parliament,  ef.  Fiachtt.  II.  189. 

'  In  Enelaiicl.  <'0iiiitie8,  'town»,  borouirhs,  and  aaivwBttiuB  liavu  a  di»- 
tinet  repnwentatinn.  This  was  the  old  Ftennh  ayatem.  In  1413.  the 
University  of  Pam  hail  rppruseiiljiliv»«.  In  1593,  it  wa«  afHrmod  not 
to  he  the  custom  for  the  farttmeut  (a  judidal  bodyl  to  »end  deputies  to  the 
Bstates:  lifrnard.  p.  14:  Ennwin.  p.  4f^.  n.  4:  the  royal  bailiwieks  alone 
wer«  repr»>senti^d  :  so  Brittany  did  not  partinipate  in  tne  EstatM  of  I4JM  : 
a  bätlin'i(>k  ereotod  into  an  appanage  lost  its  representation.  "Mäm. 
■ur.  lee  (Stata  gtfn.."  p.  73.     But  rf.  .\fa\jtr.  XVI.  H&. 
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Instead  of  individual  ^uIUlDOlBM.■s  where  the  performance  uf  a  duty 
was  dtmaiideJ,  the  letters  of  the  king  were  addressed  to  the 
bailiffs  and  senesdiaU,  idviied  b.v  these  oHicials^  with  the  date 
of  the  general  assembly  uf  tlie  bailiwick,  and  traii:«initted  to  the 
inferior  judges  and  to  the  parish  priest^,  who  were  charged  with. 
making  them  public  in  the  sermon  after  the  pariah  laam. 

§  351.  NobiUty  and  Clergy.  —The  election  of  the  deputies  of 
these  two  order»  tixik  place  on  a  day  fiMni  by  the  Itailiffs  and 
seneschals  at  tlie  chief  \)\hw  of  the  bailiwick  and  of  thesenesclials' 
district.'  At  the  same  time  they  proceeded  t»>  tlie  preparation  u( 
a  liät  of  grievamt»  u  liich  Uie  deputies  should  lay  before  tlie  Estates. 
The  electoral  body  of  the  clergy  was  con)[K)sed  of  the  bishop,  the 
parish  priests  (cures)  or  ecclesiastics  having  a  benefice  in  the  district, 
and  of  delegates  from  the  chapters  and  religious  communities. 
All  the  nobles  ha%'ing  Gefs  in  the  bailiwick  were  electors.'  Each 
order  elected  its  deputies  separately  *  and  by  direct  suffrage,  but 
voting  by  proxy  was  permitted. 

S  352.  Th«  Third  Estat«.  —  (A)  Important  Tama*.*  The  elec- 
toral b<xly  was  almost  the  same  a.s  for  municipal  elections 
(iiotubles,  and  deputies  of  tlie  trade  guilds).  (B)  The  country  and 
»mall  toumt  were  grouped  together  and  the  purpose  of  the  election 
was  to  give  them  a  common  representation.  It  took  place  in  two 
or  three  stapes :  (a)  in  the  ordinary'  parish  assemblies  in  which 
all  those  took  part  who  paid  the  "  taille."  even  the  women  when 
they  were  heads  of  houses  (unmarried  or  widow») ;  bi  tliese  as- 
semblies the  listä  of  grievaiK-es  were  prepared  and  tlie  deputies 
selected ; '  (b)  sometimes  these  deputies  procewled  directly  to  the 
diief  place  of  the  bailiwick, sometimes  they  assembled  in  the  neigh- 
boring city  and  chose  delegates ; "  (r)  the  deputies  elected  directly 


■  The  day  uf  dt^vtioa  in  the  l>iuliwick  was  ut>t  non>ssari1y  Ifae  sam« 
for  tbo  thrt«  urders.  Affwrr.  XVI,  -18.  For  a  »troneer  reason  Ulo  day 
wa»  dilTpivnt  nraoiiK  difr«>rt>iit  t>atli wictlcx.  Cf,  th«  KnKliah  «l^wlicMHi. 
Cf.Mafidiil  and  /-.,  'Aroh.  PUfl.,"  vol.  I;  Duveyrierj  "Proo(»-Verb«l." 
1*90;  "Gr.  Eiwvcl.."  »oc  "Ass.  dc«  ölecteurs  do  Panii  en  1780."  Con- 
c«rniuK  ttu>  KriKli«li  Hi);h  CharalxT,  rf.  FinrM.  II,  p.  212. 

'  In  uiemorv  uf  the  lira«  »lieu  vnAi  seiauiory  wa«  i-epresented. 

'  In  1-1.^1,  a  sinjHi'  fWlonil  hodv  cmhrft«ed  Ih*^  nohiHiy,  Llie  tOerpy.  and 
tUe  Third  Ej.i»U'.     BCii.,  «"».2.  31;    VtolUt,  BCli-,  ISSfl. 

'  In  I7KI),  Port«  oloao  had  »{wcial  doputim.  Cf.  thi'  "lU^eotcat"  of 
ITSft.  Jan.  '2-4,  dotAil»  ooDoamine  the»  «loclionn  and  "6tat  annexe"  of 
ih«  luwDK,  liniliwirtkB,  aod  wavaohaU'  jurisdJctioiu.  witli  tba  oumher  of 
itietr  de^UM.     Cf.  Eneliah  system.  PincJirl,  U.  223. 

*  Pr«nd«d  over  by  thi-  judgo  of  the  plft«o.  the  atlomcy  of  the  lone 
(prwurrur).or  tho  notary.  "It.tii«t.."  21.91.  Oftun  mivHrsI  pariabes 
Mcctod  tbo  iwtnp  dpl«eateB. 

*  K»mnn,  p.  497:  it  wem«  that  this  was  rcf^ularly  the  oAao  when  the 
iiihabitantt!  or  thu  pamhe«  wore  not  dir«ctly  amt'iiabV  to  Ih»  juriftdiciioa 
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and  by  nimost  universal  suffrage,  or  the  deputies  of  the  second 
degree,  assembled  at  the  chief  place  of  the  ImiHwick  under  the 
presidencj*  of  the  royal  judge;  there  took  place  the  fusion  of  tlie 
lists  into  one  and  the  election  of  the  deputies  who  were  to  sit  in 
the  StatO-3-General.' 

§  3ö;i.  Sessions  of  the  Estatfts.  —  1st.  The  kin^  contorted  and 
ditnolnrd  the  h'.Matr.i.''  This  is  still  the  rule  in  respect  to  the  I'^nglish 
Parliuinent.  With  this  principle  it  was  hard  to  reconcile  the 
periodicity  of  sessions, — often,  but  vainly,  demanded  in  France. 
It  would  not  have  failed  to  he  established,  nevertheless,  had 
budgetary  and  legislative  rights  been  eon«*<äed  to  the  Estates;' 
it  did  exist  in  the  case  of  the  Pro\'inciaJ  Estates. 

2d,  Verification  of  the  credentiah  of  thr  depulirji  was  made  sepa- 
rately by  each  order,"*  which  ccrtifiod  that  tlie  deputies  were 
bearers  of  official  mandates ;  also  a  president  and  spt^akers  were 
elected  ((/.  the  Speaker  of  the  Knglish  House  of  ('ommons). 

3cl,  Opening  of  the  session  ("  os  apertum  ").  After  these  pre- 
liminaries, the  deputies  of  the  three  Estates  met  in  a  joint  session 
presided  over  by  the  king,  who  said  a  few  words  and  charged  the 
ehanccllor  with  developing  his  ideas.     This  was  what  wc  call  the 

of  ihe  b&iUirick  trihunaJ  but  of  another  inferior  oaurt.  Thn  rural  electors 
Were  aim}  asiwciBt«il  with  the  electors  of  tho  small  aoighborine  towns 
Ihrmit^h  coDsiderations  of  «H'Jinomy,  in  onlt«r  lo  avoid  ihi-  iixp^nso  of  special 
delefi^teR.     In  17S9,  rcduL'lioü  lo  a  fuurth. 

'Two  from  ('lu-li  ImilJn'ick.  So«r('l  or  public  votp.  "scrutin  do  listo" 
or  aeriefl  of  individiiAl  voU*m,  a)>«>lut«  or  rwlativ«  majority.  Hometimm, 
aa  in  Provenee,  the  deputies  wore  elected  by  the  Plroviiicial  Eütatw.  B»- 
mein,  p.  T-AfU, 

•  Thf>  same  for  tho  lYovinciat  Esttate«.  Lr  Brrt.  "Soiivor.,"  4,  12.  In 
the  Eslat«H  of  141S-1,  the  ohani>tllor  doelared,  ou  the  11th  of  March,  thai 
the  deiiuties  couhl  withdraw;  Ihey  rcfijafd:  on  the  12lh,  thoy  wore  in- 
form«] Ihftl  Ix'^iiniii^  on  ihn  I4lh,  the  daily  indemnity  that  th<*y  r«><wivod 
would  oeane  lo  i>e  paid  to  them;  oo  the  l4th  they  had  all  departed.  In 
1014,  the  oIoRing  seasioD  wa»  held  withoiiL  anything  havinc  hwn  dono; 
the  next  day,  the  deputies  found  the  hail  whore  LJicy  sat  c]n.4e<I.  One 
of  them  exclaimed:  ".\re  we  those  who  yesterday  entered  the  halt  of 
Bourbon?"  These  were  the  wordaof  Sieyft's  in  17S9:  "' We  are  to-day 
what  we  wer«»  yesterday :  let  us  deliberate."  In  1614,  the  deputie«  nith- 
drew  Rlmost  immediately. 

•  lu  Sicily,  ihi"  KKtate»  met  every  thive  yearn, and  in  the  interval  of  the 
Bcsstons.  a  commission  elwled  by  the  Parliament  administered  the  funds 
voted  to  the  kini;.  and  watched  over  the  riffhts  of  the  nation.  Eoshsh 
system,  Pinrhfl.  W.  p.  242  and  following, 

•  Hxnitin.  p.  iKKJ  :  esueii  order  venHed  the  regularity  of  the  election  and 
of  the  mandate  of  the  deputy :  the  king's  council  determined  questions 
of  law  which  the  eltvtion  raised.  Cf,  Mayer,  X\T,  X2:  the  king's  coun- 
cil dwiderl  whether  a  locality  had  ari^ii  to  a  deputy,  Cf.  A^trc,  ".\dmin. 
publ.cn  Lanjoiedoo  ai-ani  ]7>i'J."  18/4.  In  Laaguedoc,  the  Eütales  dis- 
puted the  pnM>fa  of  nohiiily  furnished  by  the  barona,  e.\chidcd  from  the 
a.<<;M>mbIy  every  ollifer  of  Ihe  king,  and  watched  over  the  liberty  of  the 
eleotioosof  the  Third  Estate  (to  avoid  the  kiue's  intervention  by  means  of 
"leltwa  de  cachet,"  and  that  of  the  auprt>mB  court  by  deciaionH). 
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spewli  from  the  throne,  niakint;  known  the  reasons  for  the  summon-  j 
ing  of  tJie  Estate»  ami  t-xplaiiiing  ilie  projeets  tliat  it  was  proposed 
to  submit  totbeiu  ;  the  äpeaken  of  the  clerg:t',  the  nobility>and  tlie 
Third  Estate  then  repliwl.' 

4tli,  Dcliberalu/ns  and  totes.      The  three  Estates  deliberated 
separately  (already  in  1302),  but  it  was  cu»tumary  for  each  to  send 
deputations  to  the  others  to  make  knon-n  their  views ;  even  joint 
sessions  were  sometimes  held  at  which  the  respective  speakers 
made  known  the  results  of  their  deliberations.    The  voting  took 
/  place  by  Estates.'    In  each  Estate  the  voting  was  by  bailiwick  and 
not  by  head,  each  bailiwick  had  only  one  vote  which  was  deter- 
mined by  the    majority  of  its  deputies,  with  the  result  that  it 
mattered  little  that  the  number  of  deputies  varied  amonfi  the  baili- 
wicks.   Fairness  required  that  when  taxes  were  to  be  votetl  the 
clerjcv  and  the  nobility  who  did  not  pay  taxes  should  not  be  reck-j 
oned  as   eonstitutinfi;  a   majority   ajtainst  tlie  deputies  of  tfaei 
Third  Rotate.*    It  may  even  Im-  said  Ümt  in  general  two  Estate«^ 
acting  in  accord  could  not  make  law  for  the  remaining  one,  because 
each  was  regarded  as  a  distinct  nation.* 

fith.  Mandate  of  the  deputies.  The  sessions,  very  short  at 
first,  were  never  very  long.  Electors  and  deputies  were  consulted 
only  CD  B  small  number  of  matters.''  If  in  the  course  of  the  sessioo 
new  and  unforeseen  matters  arose,  tlie  deputies  were  sent  back  to 
the  electors  for  instructions.  If  the  deputies  exceeded  their 
power»,  their  acts  were  disavowed  by  the  electors.  Tliey  rendered 
to  the  electors  an  'account  of  the  acts  of  the  Estates  and  re- 
ceived from  them  a  pecuniary  reimbursement.*    The  deputies  were 


■  In  th#  KhUIm*  or  Blot«  «n<l  in  ihom  oT  lßl4.  the  ftpMtker  of  thu  Third 
Estfttc  had  to  sddri:«8  the  kiiv  ou  hi»  kaoe« ;  io  lAOO,  ho  bcfj^ui  his  addnuj 
on  hit  kiin<>s  mt  Aid  tho  f>ptiakers  of  the  cleiyy  and  of  iho  nohility.  bat  i 
for  th«  lAttfT,  T.h«  liinK  mad«  him  ri«)  afUtr  nn  had  «pokeo  a  fow  wordft.1 

>  At  least,  in  Keoorftl  (from  V-Uri).  In  130!:».  votine  hv  hc4id,  in  1413, 
by  provinofw.  In  I1S4.  the  thre«  orders  nal  loip'ther  and  wwe  divided 
into  aix  n^onal  htirp^u«.  lUayir.  XVI,  Ki.  In  l.t^iO  tlwro  wa«acoin- 
DUsnoD  composed  of  dolenateii  of  the  three  ordpm. 

•Ord.  mm.  An.  I3.V     Inamherl.XlWWt.     Cf.  Fiafhet.  vol.  TI.  p.  183. 

*  In  17KS>,  it  waa  a  (]U(wtioo  of  voting  by  polls  or  by  KstaU^s.  Champion, 
op.  ci(. 

*  In  KttU.  Philip  the  Pair  rommand^d  the  towiui  to  Rend  "|»>oruK>ur 
havine  power  to  bioor,  to  do.  and  to  (<onsenL.  eaeh  and  all,  to  lh«i  thinKH." 
that  the  kinff  will  order."     This  fortnulu  gives  an  idea  of  ihc  role  of  tho 
first   Ba1at4>3^^0f>neral.     Cf.  oath  of  the  deputitw  in   1614.  H.  äf  Pamey, 
"Am.  nat„"  p.  371, 

*  The  deputies  bore  a  power  of  attorney  in  form  :  letters  were  exchanged 
between  the  pommunitie«  and  tbe  assembly.  Depaties  Bometiines  re- 
turned to  their  conslituenls  for  iiutmclions:  «omel.itnM  tbey  >>are  a 
mandate  '*ad  audiendum  el  referendum,"  without  power  lo  adopt  res- 
olutions deflnitively. 
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therefore  only  mmithpirpea  of  the  electors :  they  had  no  ]X)wers  of 
their  own  ami  were  under  a  strict  obligation  to  conform  their  action 
to  the  will  of  their  constituents.  This  ide«  was  a  con8c<iuence 
of  early  law ;  the  prelates  and  Iwirons  finding  it  impossible  to 
appear  in  [lerson  at  the  assembly  sent  proxies  to  make  known  their 
views.'  With  tlie  new  system  of  representation  of  the  estates  of 
the  nation,  the  imiMrative  mandate  should  have  been  abandoned. 
But  if  in  theory  the  old  prineiplc  was  adhered  to,  the  deputies  in 
fact  enjoyed  a  considerable  independence,  and  it  does  not  appear 
that  they  were  recalled  because  of  disagreement  with  the  electors.' 
These  facta  thus  preparwl  the  way  for  the  modeni  theorj'  of 
political  representation.' 

Gth,  Closure  of  the  aesitintt.  In  a  solemn  session  which  was  the 
counterpart  of  the  opening  .session  the  lists  of  grievances  were  laid 
before  the  king  by  the  three  Estates.*  It  was  in  this  way  that  the 
right  of  parliamentar>'  initiative  was  exercised,  not  a  ver>'  effica- 
cious initiative,  since  there  was  no  means  of  compelling  the  king 
to  examine  the  petitions  of  the  Estates,  or,  "a  fortiori,"  in  grant 
their  demands. 

§  354.    Powen  of  ttoa   Eatatoi.'  —  Although  it  was  a  principle 

■  Memb«r9  of  Ibe  Eogliiih  Parliament  cannot  reiugn.  But,  wb«n'  a 
member  wisbc«  to  retire,  for  examnio,  beeAuoe  ho  is  not  in  sympathy  with 
hin  uti.'Ol^ini,  llm  crown  <'«nf('r«  on  iiim  an  official  8in«<(Tur<>  wliirli  i»  tnoom- 
patibte  witb  the  mandut«  of  u  mcmbur. 

'  Cf.  Esmnn.  p.  109.     •■Journal"  of  Bodin,  p.  224. 

'  They  wf  w  not  »iippnscd  U)  rvpri'sent  iJip  nation.  Imt  only  Uw  olaw 
and  thti  bailiwick  wbiou  eloi.>l«d  tliem.  Cf.  I'igcHet,  "Coast.  a*AjiKlet.t" 
vol.  Tt.  p.  1S8. 

•  Rpmonslrane«».  ef.  BCti-,  1890.  p.  432  (F-Ut*«  of  1413) ;  IR44  (Mar- 
ion) wtrru  rvETisturoU  aitvr  14tiSiLt  k'a^tj  in  tbi<  "(.'uliiurs"  orcomplaiut»  from 
1  184,  each  order  subroitled  a  "eahier"  (and  even  in  1484,  tlio  three 
"(«liiftrs"  were  mtTBud  intn  n.  lunjflc  on«).  Afnuer,  XVI,  .'»4.  "R«>.  don 
Cahivm  «^n.  des  trois  ordivs.  ISfiO  ft  1Ö14,"  17&9.  Pntdfiommti.  "K«s. 
dos  Cahiers  lies  Clata  irfin."  Chevalutr,  "Et.  s.  les  CahiorB  de«  «tat«  de 
BlniR."  Ifi77.  \fnvulitl  .(  Lnurrnl.  ".\roh.  pari.,"  I87R  ('Tfthiers  des  flats 
K^in.  d»  nm").  Cf.  Moh'mI.  uos.  43S-!>et  m\\\  Abh4  Alhin.  '■(.•alii.TH  d^-s 
^lats  dn  17S0"  [Inst,  publ.),  IKSO.  Oitout.  "Les  Cahiers  de  la  l.oiTaine 
aux  Etats  d.»  Um,"   1889.     Chna.i>n,  "(lahiors  de  Paris  en  1780":   "Le 

56ni©  de  la  R^volulion."  "Les  Cahiers  do»  cur*«";  Champian,  "La  Fr. 
'ap.  lee  cahicr?  do  1789,"  1897.    Conoeminff  Eoelish  bills,  cf.  Füctul, 
11,  313. 

■  Thn  poll  Ileal  rAlc  of  the  Rfttales  was  defined  in  various  ways  by  the 
writftm  of  the  lÖOOs.  The  most  extreme  abmbiiisiA  !*aw  in  them  only 
an  umanatioii  of  the  royal  powur,  an  axMinbly  called  bv  the  kine  ^nd  with- 
out power  of  Uit  own.  Others,  lotu  radical,  conceded  to  the  Eftst««  thv 
riirht  to  vote  taxes  and  dcHiird  to  have  them  eonsulted  on  fundamental 
laws.  Thertt  were  aome  who  wi^nt  a»  far  am  Dki  limited  nionarohv :  the 
Idtiir  could  not  iMnie  Iswh  of  ireneral  intert-at  without  the  advice  of  tue  rep- 
KsentativM  of  the  nation,  finally,  it  was  vriterrs,  like  Boulainv'illier!^, 
who  Haw  in  the  KatateM,  ttin  old,  »overeifni  amtocraey  which  had  retained 
a  part  of  Hs  nebts  and  was  found  associatod  with  tbo  eoverament  of  th« 
date.     C/.  Dareste,  "Hotman,"  p.  69;  ^  Bret.  4.  12. 

307 


13541 


HISTORY   OP    FRENCH    PUBUC   LAW 


[Cbaf.  IX 


that  the  Estates  couM  deliberate  only  upon  matters,  (a)  fiiihmitted 
to  their  examinntioti  by  the  king,  and  {h)  those  mention»)  in  their 
mandates,  they  had  to  occupy  themselves  with  all  sorts  of  polit- 
ical and  administrative  measures,  with  the  constitution,  the  budget, 
and  the  laws.  In  13()2  ami  13<)S  Philip  tlic  l-'air  consult«Hi  them 
in  retard  to  questions  of  foreign  policy  (the  imbroglio  with  tlic 
Holy  See  and  tlie  affair  of  the  Templars) ;'  in  \'M4  he  invitee)  them 
to  grant  sulwlilies  to  the  crown  in  accordance  i^ith  the  principle: 
*'  A/tcr  the  servici;  of  counsel,  the  service  of  aids."  The  vote  of 
subsidies  was  henceforth  the  essential  object  of  the  deliberations  of 
the  Estates,  but  they  were  not  long  in  joining  to  them,  as  the  price 
of  these  subsidies,  demands  for  reforms:  the  redress  of  grievances 
(1351).  l-nder  King  John  the  Kstates  succeed«!  for  a  moment 
in  gaining  control  of  the  government  and  administration,'  but 
they  speedily  fell  hack  into  the  position  of  a  consultative  assembly. 
The  right  to  wrfr  iaxc«  belonged  to  them  until  the  establishment  of 
the  permanent  "  taillc  "  by  Charles  VII.'  llie  king,  whose  iM>wer 
to  levy  by  his  »ole  authority  a  contribution  upon  the  wliole  klng- 
ilomwasnot  recognized. demanfletl  aidsami  subsidiesof  the  Estates. 
The  latter  never  renounced  formally  and  by  express  act  their  right 
to  vote  the  tax ;  It  disappeared  as  a  result  of  the  growtli  of  the 
royal  authority  and  from  the  custom  on  the  ])art  of  the  laxpayera 
of  regularly  paying  the  tax.  In  vain  and  repeatedly,  the  Kstates 
protested  and  demande<i  its  restoration  (1441,  1484).  but  eon- 
tent«!  themselves,  when  they  could  not  do  otherwise,  with  dcu.ving 
the  right  of  the  king  to  Ic%y  new  taxes  (except  in  case  of  urgency)  * 
(1560, 1576.  IÖÄH).*    The  legislatiw  power  of  the  Estates  was  con- 


■  tn  the  E:«tAtM  aaaemblcd  by  Philip  the  l^alr.  tbero  was  neither  do- 
KbCTfttiun,  cliwuiuion,  nor  vote ;  the  king  demandiMl  "an  imp>it>in(!  maoi- 
festatioQ  of  Qdolity  "  and  obtainod  it  by  {kitvv  \(  uwvssury  ;  tax  rpjrii  t  hiiik- 
ing  of  imiupiratin^  a  r^me  of  eoatrol  and  publit.-  liberty,  ho  plutini-d  to 
atnngthnn  thi-  roynl  pttwor.     "Proc*a  den  Templiirn."  IS4I, 

*  ftint'iplo»  adiiiiUvd  by  Ibo  Ord.  of  Dwh-iuIxt  2S.  13.>5:  vquaUty  of 
all  in  respect  to  taxes,  riifhl  at  the  Bitates  to  vot«  subvirlies,  lo  de^i^nate 
affeotJ  ohartCed  villi  <-«)IWtinK  lb«iii,  und  supvnntendc'ntit  to  diri>ct  the 
Hnanqisl  admiaiftralioa,  rocular  niut-liii^  oi  Ibo  Emiutiui  (tboy  vuted 
Kubfiidiei*  for  only  a  year  and  fixed,  thcinsrlvvs,  th«'  duU'  of  Ihrir  mcetingti), 
unanimity  of  th«- 1  hnv  onbu«  fw  the  vaJidity  of  their  »cts.  Perrtnt,  ''^L* 
dfimocrwtip  au  XIV  n.,"  1875. 

•  JnSra:  •■Pinftno»«!*." 

*  [mportarH-H  of  iIiim  n>!tcrviiliuii  in  English  history  {Stuart«). 

•  In  1500  t'aliidrino  di''  Mf-dici  wknowledgwl  the  n^ht  of  tlH>  Estal« 
Lo  vote  thp  due.  In  1576  ftwiin  cautcd  a  subsidy  biU  to  be  riTJeelfd 
undAr  the  prwlcxt  that  the  mBwrnblj',  Jnittruotcd  by  cjcperienCTj.  should 
dvmsad  that  reforms  be  madi>  flrsi.  In  IAH>t,  a  demand  waft  made  to 
aUow  the  loxpsyt^ra  to  reaiat  by  lu-tned  fore-«  sny  one  who  coUecled  tax«» 
without  the  coRwnt  of  Ihv  Kxtxtv«.  Dural.  "I'n  juriste  rfpublicain  mu 
XVI«  ■.  Joaehim  du  Chalard  ci  les  Etati'  do  löflO."  1871. 
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nected  strictly  with  their  budgotflry  power.'  It  had  the  same 
fat« ;  by  losing  the  one  they  lost  the  other  bccauäu  they  had  no 
other  means  of  securing  a  redress  of  griei'ances  than  the  refusal 
of  subsidies.  On  difTerent  occasions  they  attempted  without 
success  to  make  laws  to  remove  their  grievances  (1570),  or  to 
compel  the  king  to  do  so  by  not  granting  subsidies  (1588) ;  legis- 
lative right  and  budgetar>'  right  escaped  them  equally.  Never- 
theless, the  Estates  always  deliberated  upon  the  most  important 
questions  of  public  law : '  the  ratification  of  treaties,  the  cession  of 
territory,  the  alienation  of  the  crown  domain,  the  establishment 
of  a  regency,  and,  indeed,  even  the  election  of  a  king  in  case  of 
vacancy  on  the  throne. 

§  ;155.  Coneloiion.  —  The  classic  comparison  between  the  Eng- 
lish Parliament  ^  and  the  States-General  of  France  raises  a  diffi- 
cult question  :  how  is  it  that  with  the  same  elements,  a  political 
assembly  having  the  same  origin,  the  same  coaititution,  the 
^me  prineipU-  that  the  king  could  not  levy  taxes  without  its 
assent,  and  the  same  right  to  present  its  grievances  to  him,  France 
andKnglnnd  should  have  reached  opposite  political  systems, — here 

•  ('/.  Codier,  p.  :j64.  In  the  14O0s  the  Spanish  Parliament  (Cortes) 
did  not  allow  ih«  king  to  levy  laxf^auntil  he  had  redmaacd  ihoir  eriftvanofts. 
The  Cortes  waa  more  like  a  conffresfi  of  pctly  sovcTfigns  than  a  coosultind 
body.  Unanimity  was  r*'qnirca  for  the  validity  of  iheir  dti-i-iions.  Philip 
It  avoidi^  all  «ÜMCiis^ion  and  tutt^huce  l>y  not  (rallinK  titcm  loKcfhitr.     Kni[- 

iftod,  <■/.  Fi^chrt.  ii.aaü. 

'  in  14S4  and  in  I.'>00.  thp  orBaniKfttioti  of  the  resrenny.  The  Estate« 
<if  l-V2()  rati(i«'d  llie  Troaty  of  Troyt-s  (crown  of  France  bestowed  upon 
Henry  V);  in  the  »amowav,  in  l->y3.  they  provided  for  the  vncanoy  on  the 
thron«,  the  heir.  Henry  iV,  beinjr  a  lieretin  and  therefore  unworthy  (cf. 
decrt^of  the  Parliaraent  of  li>1):jon  thr  Salic  Law).  Edict  of  July,  1717. 
In  14ÖS.  the  Entates  declared  that  Normandy  could  not  be  separated 
from  the  domain  of  Ihe  crciwn.  The  Third  Estate  dcmauded,  in  1<j14,  the 
vote  of  a  doclaration  that  the  king  held  his  sovereignty  onlv  from  Ood, 
that  no  flpiritual  or  temporal  power  had  ativ  right  over  tlie  kingdom, 
that  subjeoUi  could  never  be  released  from  their  oath  of  fidelity  tu  Ihu 
king.  In  coneequonce  of  the  opposition  of  the  cl«rg>-.  this  proposition  wm 
rejected. 

•Oucasiuus  were  not  lacking  in  which  the  Stales-tlenoml  played  a 
preponderant  political  rfllo.  The  original  «n  with  which  they  wen?  rc- 
proa^ilied.  that  is  to  nav,  of  having  been  only  an  auxiliary  organ  of  ruyalty, 
which  ]juraly/.cd  iu  ailvance  any  attempt  uf  rväi^tatiiH'  uii  tii<Hr  port,  wm 
also  met  in  the  Engli^ih  Prirliamcnt.  It  is  pamilu\ical  to  niainlAin  {ns  does 
De  Lolme}  lliul  the  excetu^ive  power  of  the  English  king«  Uruught  about, 
by  reac.tir>n.  the  HbcrlicH  of  England  wliuro  the  tip;>or  cluiu^^«  kMiguvd  them- 
selves with  the  cüuitnonurs,  in  order  lo  resist  the  royal  power.  The  three 
orders  in  Fruooe,  regarding  the  kin«  lessi-edoubtable,  watted  their  titrenglh 
in  vain  quarreU.  liautmy,  p.  110:  From  the  1300»,  three  principles 
«baradterixc  the  ParUaroent  of  our  Htatcs-Oencral :  L,  Th«-  division  inl^i 
two  chambers  where  theurderE  were  mi.Yed:  conw-qucntly,  they  coiiM  not 
isolate  themselves  and  act  as  classes ;  2,  the  uniun  in  the  lower  ehamber 
of  the  urban  element  with  a  rora)  element  very  old  and  vcr>'  powerful, 
originally  attached  to  the  boronetey;  3,  the  predominantly  lay  «haraeter 
of  the  high  assembly. 
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absolute  monarchy,  there  a  repr(»«iitative  system  and  public 
freedum? 

There  were  two  priaclpal  causes  of  the  difference:  Ist,  The 
national  temperament  of  tenacity  and  habit,  amung  tlie  Englisli, 
maintained  the  institution  of  Parliament  even  when  it  no  longer 
rendered  any  services,  and  thus  they  were  enabled  to  utilize  it 
later ;  the  French  spirit  showed  itself  less  conservative ;  the  States- 
General  had  Hashes  of  great  brilliancy,  tlien  complete  eclipses. 
2d,  The  disasters  uf  tlie  Hmidred  Years'  War,  by  keeping  France 
for  a  long  while  in  u  state  of  waraiid  putting  in  jeopunlythcnational 
existence,  impised  up<m  dur  country  tlie  most  striking  features  uf 
military  urgariization.  absolute  power  and  ctMitralization.  In 
England,  the  Uefonnation  and  the  struggles  which  it  brought  about 
gave  new  life  to  the  uUl  instinct  for  independence  and  tu  traditional 
liberty.  Id  I'Vance  theonly  partial  success  of  the  Hefomiation  failed 
to  have  the  same  result.  \Mierever  this  leaven  wa8  lacking,  as  in 
Italy  and  Spain,  public  liberty  periäherl.  In  the  whole  of  Europe, 
save  in  England  and  Holland,  the  evolution  was  lu  tlie  direction 
of  absolute  monarchy  ;  representativeinatitutionsprove»!  abortive.' 
The  same  general  causes,  wars,  reaction  against  feudal  partitions, 
contributed  to  this  result. 

Although  the  States-General  did  not  endow  France  with  a 
representative  system,  they  rendered  certain  servitvs;  1st,  they 
affirmed  important  principles  of  public  law  (such  as  the  in- 
dependence of  the  crown  as  against  the  Holy  See,  the  inalien- 
ability of  the  public  domain,  and  the  indivisibility  of  the 
national  territory) ;  2d.  the>'  inspired  certain  admuiistrative  re- 
forms; their  lists  of  grie\'ances  were  like  preparatory  studies  for 
the  Royal  Ordinances  (e.g.  the  Ordinance  of  L'llopilal  and  of 
Blois);  3d,  they  ix)ntributed  to  the  maintenance  throughout  the 
nation  of  an  attachment  to  public  liberty.  If  the  monarchical  gov- 
ernment did  not  degenerate  into  a  kind  of  Turkish  despotism,  this 
was  partly  <lue  to  the  States-General.  In  some  degree  the  honor 
belongs  to  the  protests  of  Stephen  Marcel,  of  Hobert  le  Coq.  of 
Philip  Pot,'  of  Masselin,  of  Jean  Bodin,  of  Savaron,  and  of  Mirun. 
In  17S9  they  could  serve  as  the  "  vehicle  "  for  the  Revolution. 

'  The  kinjrs  frwKl  thoim^-lvc«  from  the  trouhlpsomr  rfltitml  of  the 
Slat^v)  by  all  sorts  of  method» :  oorruptioQ  of  <ie|)iitH-s.  nifDares,  violooeo, 
delav  in  miminomn);  lli<*  St-nU^,  and,  ftually,  by  oeafiinc  to  eummoo  them 
at  kll.  Cosltlc  rt>vo]u>d  in  1523,  uiiil  Charles  the  Fifth  prafltod  bv  it  to 
uhlife  the  8pantah  Corte«  to  \'otc  thp  iaxm  before  tbey  suhniitt^Kl  their 
grievaniMw  to  htm. 

*  I>isoounc  (in  ihi*  Journal  uf  MjuBctm,  p.  140):  "rtcnuin  dignitas 
Mti    non    hereditax  .  .  .:     rcmpublicam  rem    populi  wae."     AubtHin, 
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Topic  2.    Assembues  of  Notables 

§  356.  Th«  A»8«mbli«s  of  the  NoiabI«»,*  not  very  numerous, 
and  arbitmrily  chosen,'  were  consequently  supple  enough  to 
allow  the  crowii  to  dispense  with  the  States-General  without  the 
appearance  of  breaking  with  liberal  tradition;'  the  king  seemed 
to  appeal  to  public  opinion.  Thus  Henry  IV  was  able  to  say  at 
Ilouen  in  1596  that  he  had  put  himself  under  guardianship  ("en 
tutelle"),  "a  desire  which  rarely  came  to  jftaybeards  or  victors."  * 
But  neither  Ix»uis  XIV  nor  Louis  X\*  presen'ed  this  shadow  of 
representation.  With  the  appniach  of  the  Ucvohitton,  the  im- 
portant asaemblies  of  I7S6  and  1788  announced  and  prepared  the 
way  for  the  reasäembUnK  of  the  States-General.* 


Topic  3.    The  Provincial  Est.vtes* 

§  357.  Orlftn.  — Tlie  Provineial  E^tatt«  '  or  assemblies  of  the 
three  orders    of  a  province  were,  like  the  States-General,  an 

"L'^loquenc«  poHtia-  ''n  Pranee."  18S2.  Tixitr,  "Thfiorie«  nur  la  bou- 
verainSt^  den  Elats  dv  UHi,"  1890. 

'  Cf.  ahovfi.  Bibliog.  diw  6üita  e^u.  De  Benurtnaire,  "L(iui«  XIII  el 
I'Asa.  des  noL&blD).  ea  1UI7.*'  1S83.  "CoU.  des  \K-moin^s  pr«^«  i)  VXna. 
dee  not.."  1787.  " Prw«»-vt'rb»l  de  I'As«.  dvn  not.,"  1788.  '■R«impr. 
du  MonitPur,  Introd.  historiqu«." 

»Same  flem^ot-i  a»  in  the  Stat«»-0«neral ;  but  the  latter  were  dis- 
linifuiRhed  by  their  elective  nharaoter,  whereas  the  notablee  were  choeen  by 
the  kinf[, 

•  In  1.5^,  aenordinjr  to  Saiatp^uenlin,  they  voted  a  forced  loam;  in 
ir>20.  aecordinR  to  Pavie.  they  deelared  Burgundy  iiuUii'nable;  in  1500 
thty  voted  aubsidies.     Out  of  l.")!  noLablc^  convoked  in  ISiWi.  70  attended. 

•  ConwrninR  the  counsel  of  reaaon,  cf.  N.  Valois,  "Invent,  de«  arr.  du 
Conmld'Klat."  X<'V. 

'  De<*mber  29  and  :tO.  I7H6 :  fourteen  prelates,  forty-four  nobles,  twelve 
counselors  of  State,  thirty-ei^ht  ma^atratc«,  twelve  deputies  of  the  "pays 
d'Ktats,"  twenty-eight  preiiuer  magtstrates  of  the  towns.     Cf,  fuUuwinK- 

•  Uibliooiupuy:  A.  MoUnirr,  "Or.  Encvcl."  (hibl.).  Cf.  vupra, 
BibUog.  <im  Mitln  K.'-n.,  p.  XiSl.n.  I.  Brrgitr.  "  Hwh.  hurt.  ».  It^T^taU  d  Au- 
Vergne."  1788;  Laferriirt,  "Ao.  st;.  mor.."  18Ö0;  A.  Thomas.  "Etats 
prov.  de  la  France  ecntralo,"  1870;  Of  Bfaurrpairr..  "Etats  de  Korm. 
dou«  la  domin.  angl.,"  1859;  "Cahier«  des  RtatM  de  Norm."  ("Soe.  htat. 
Kom.."  1870-87):  Cand,  "Soo.  Autiq.  ^Torul..'*  t.  X;  Cov^t,  "Etaw 
de  Xorm.":  Df  Carni.  "Etats  de  Bretagne."  1868.:  Trauti,  Id.;  B.  du 
Kerorgii^n,  "Rech,  s,  le«  Etat«  de  Bri>Iaj!iie"  (1736),  1851;  Rotmignol, 
"  Lpm  ane.  lib,  de  la  Bourgugne  "  :  CUrc,  "  Etat«  g6a.  en  Pran«hL»-Comn5," 
1882:  BnwM.  "Ann.  du  Lot."  1881;  Cadirr,  "Etats  de  B6Ärn."  1888; 
"Li vre  de«  ityndie»  de«  <}lat»  de  B^^am."  1885;  Fayr.  "EtuLHdola  vicomt4 
de  Turonne,"  1894.  Com^erning  the  Estates  of  Languedoc.  bMidm  D. 
Voisutte,  "llirtt.  de  Languedoe."  pasnm.  /•/,  Monin,  "Basai  8.  l'hist. 
odrnin.  du  Lang.,"  1885;  Gachon.  "l^es  ('tat»  de  Lang,  et  l'Edit  de  BA* 
Kiers/'  1887;  Dofftian,  "Institutions  de  I^nguedoe,"  18^5:  ihfise  lat.. 
1895:  Autre,  ".\dmimstr.  puldiq.  ea  Languedoo  avant  1781>."  1874; 
ftiW'.  "Atlrib.  fin  an  ci  ores."  18S4  (thesis);  {Atbiason),"ljo'ix  muniei|imle« 
«t  ^conumiqucs  du  Languudou."  1780-87. 

'  "  L&ndstande  "  in  mo«l  of  the  German  coimtrio«,  Austria,  Pnusi*,  «I«. 
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extension  of  the  feudal  cxjurts.  Some  grew  directly  out  of  the 
courts  of  tlie  great  baroiiä  (Provence.  Brittany,  etc.) ; '  the  others 
were  formed  under  the  direction  of  the  king,  who,  in  case  of  need, 
joined  into  a  single  body  the  assizes  of  several  bailiwicks  or  seneschal 
districts  (Languedoc).'  The  institution  existed  only  during  the 
1400  5;  the  crown  summoned  tlie  Provincial  Estutes  as  it  did 
the  States-General,  by  reaium  of  financial  need ;  these  curtailed 
assemblies  were  more  tnictable  and  easier  to  call  together,  for 
example,  in  case  nf  invasion  by  an  enemy ; '  and  it  was  the  war 
with  Knglund  that  ex])tuins  the  kiml  of  division  made  by  Charles 
Ml  into  tlie  E.states  of  the  langiie  d'Oc  a[id  uf  tiie  langue  d'Oil. 
$  35-S.  The  Composition  of  the  FroTinoial  EstaUi  rt^allcd  the 
early  com]x>sitioii  of  tlie  States-General  (prelates  and  barons 
sitting  individually,  the  country'  regions  not  represented).*  In 
Lauguedoe  the  clcrg>'  participated  in  tliem  at  first  through  the 
bisliops,  the  abbots,  and  the  delegates  of  cathedral  chapters  and 
important  colleges;  later  the  bishoi»  and  urchbisliojw  uf  tlie 
twenty-tlirce  dioceses  of  the  provinces  alone  attended.  It  was 
the  same  for  the  nobility ;  the  principal  iiobleK  were  at  first  sum- 
moned in  vari,'ing  number;  afterwards,  the  crown  was  content  to 
sunmion  twenty-three,  some  always  attending  (regular  baronies), 
the  others  by  turns  (Iwronies  by  tuni)."*  Tiic  Thinl  Estate  was 
repnrsented  by  delegates  fmra  the  "  gofxl  '*  towns,  tliat  is.  tiie  most 
populous  towns  and  boroughs,  and  noted  communities.    In  the 


'  Whether  n  tpngle  oourt  roiistitiiUHl  the  &c1at«e,  or  whotber,  am  fro- 
quentty  happened,  the  ■mine  Kti/ATuin.  having  Heveral  setsnioHt^s.  formed 
ill«-  HtatCA-General  of  hi«  domiiin  >>y  the  union  of  the  jmrfloalar  courts  of 
th«  Iftlter,  cf.  "R.  hifll,"  1879  ;  Cmtur,  p.  3  (i>xaminatioa  tA  the  them  of 
M.  Callory) :  p.  14  (L-nUciBiu  of  the  iduu  of  M.  Thomoe). 

'  Ord.  July.  1254 :  th«  scmcRchal  of  BfAuoairo  could  not  prohihit  th« 
ex|Kir(a.tiu[i  of  nervals  without  Uie  ndvice  of  aa  aosotnlilv  comp«)Ked  of 
prolfttoi^.  boruiiK,  oad  rvpnwQOtativee  of  Kood  (owns.  TIihhc  Ht'uuNrh&l 
(It^trirt  a»Moni)ilK-.s  were  tbejMiat  of  H«parturt>  nf  the  Estates  of  I^nerui^ 
dou;  intti«  IUUDk,  (he  deputies  of  IhothrtwMmew-hal'B  districts  of  LauKUe- 
doe  war«  r«a(i8(>iubU<d  at  tbo  eauR-  pliu't.'.     Doynon.  p.  105. 

■  Cf.  Dognofi.  op.  cil..  p.  205  and  following. 

'  B^am :  largv  l(odips  ('"lerev,  lian>n'<,  "p'olius")  ami  the  Third  E^ 
late.  lu  Bunniudy  the  Third  Ketate  had  H.'vvnty-tnu  d»putii^  ogiÜDitl 
•cvonty  for  the  clcr^-  and  thrwt  liundnid  for  the  nobility.  In  I'rovenoQ, 
•««irdinK  to  Richelieu  (1630),  thcro  n>oiiuDed  yiily  one  deputatioa  oom- 
posod  of  dulceati^a  i-loulrd  liy  the  towu»  to  which  vere  added  tvo  btahupa 
and  two  nuhic  ownti-H  of  iirfii:  l.h«  r(-[>rfvwn(atfvM  of  the  Third  BbUm 
found  themselve«  io  the  prepoadenuive ;  in  1787,  the  «iicieal  Batate«  were 
reMabUshed.  which  waa  for  the  advantoi^if  itf  the  nobility  aad  olengyi 
it  ia  weU  knawn  what  troubles  this  mMunirc  led  lo. 

*  Id  Brittany,  after  1507,  all  the  noblwM  sat  in  the  Estates  (not  nwrelv 
thuiu!  who  owned  a  lief,  tus  forniorlyi ;  thwe  wore  as  many  as  1300;  suoh 
OSMmhUM  could  not  avoid  being  tumiiltuoui:  they  obtained  the  right 
to  vote  by  head,  the  measure  being  onrried  earaly  over  the  other  order«. 
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end  the  number  of  rrgiilar  places  and  plaws  by  tum  was  tictermincd 
as  equal  to  tht*  seats  of  the  qtlier  two  onlcrs.  The  delegates  were 
elected,  sometimes  by  the  people,  sometimes  by  the  municipal 
body,  and  they  ended  by  being  incumbents  of  municipal  offices 
now  become  purchasable.  They  therefore,  like  tlic  bishops,  held 
by  appointment  nf  the  king.' 

§  X'^O.  Powers  of  th«  Estates.  —  In  the  countries  of  election 
("  pays  d'elwtion  "}  tlie  administralion  was  entirely  in  the  hands 
of  agents  of  the  central  power.  In  the  countries  having  Estates 
("paysd'6tats") :  1st,  the  taxes  were  voted,  at  least  in  form,  by  the 
Estates;  2d,  they  were  apportioned  and  collected  by  their  agents, 
or,  at  least,  under  their  supervision ;  3d,  the  Estatra  had  the  right 
to  lev>'  special  cont-ributions  for  the  construction  of  the  necessarj* 
public  works  in  the  province ;  4th,  they  also  had  some  part  in  the 
administration ;  5th,  and  finally,  they  had  the  right  of  remon- 
strance and  exercised  it  by  sending  delegations  to  the  king.  During 
the  intervals  between  sessions  each  assembly  was  represented  by 
a  committee  elected  from  its  own  members  (permanent  commis- 
sion, general  representutives,  etc.).'  We  must,  however,  guard 
against  exaggerating  their  power."  In  reality,  in  spite  of  ap- 
pearances, the  tutelage  of  the  intendants  did  not  leave  mucJi 
freedom  of  action  in  the  countries  having  Estates.  Every  de- 
liberation in  relation  to  finances  was  subject  to  the  prior  au- 
thorization of  the  royal  coundl  ("  Reglement,*'  17G8). 

§  :1(jO.  Th«  Estates  of  Languedoc.  —  They  \'oted  *  the  sum  of 
money  demanded  by  the  king ;  the  commissioners  of  the  king 
dwelt  upon  the  forbearance  of  the  government.  Though  it  could 
have  eomniande«i,  it  consented  to  treat  with  the  province;  they 
enumerated  the  charges  upon  the  treasury'  and  pointed  out  the 
duty  of  the  country ;  the  archbishop  of  Narbonne,  president  by 
right,  replied  by  picturing  the  misery  of  the  province  and  gave 
assurances  that  the  assembly  would  do  its  best.  But  these  rhe- 
torical exercises  did  not  deceji'e  anybody;   the  assembly  had  no 


■  Tn  th»  lüOOü,  it  wa»  the  eiLttom  1o  dflpf^t»  to  the  BfitAtaft  th«  first 
eoosul  of  th»  place.     "KUt.  f\e  LanKuedon."  XIII.  151.  (K>2. 

•  Of  LuMij,  '"Ass.  prov.,"  p.  109.  Cf..  (vincemine  Buruundy,  Thotna», 
''Vnc  pruvirici«  suti«  Ixmis  XlV." 

■  In  U^arn,  for  u  lone  lime,  the  K!itat4>!fl  and  their  syndics  won  the  true 
fna.4l«M  nf  th(^  «-ountry.  In  the  XctherlanHs  th«  grand  pensionary,  a 
»umi)k>  rt-ifistrar  or  »eoretary  of  lb»  U»1at«a  of  Holland,  becÄmo  th«  hoail 
of  tin*  riiicüd  Provinces. 

'  €f.,  for  Btera.  Caitirr,  pp.  aiW  lo  'ATI :  vote,  apportionment  of  the  tax, 
Qontrol  of  the  seigniorial  admiiii«tratii)u,  nonünation  of  Ihtt  tutor  or  vi»* 
oount,  advice  coaceming  tbo  oiarriB«;«)  of  the  sovereieo,  deolaratioo  of 
war,  etc. 
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notion  of  opposinft  the  will  of  the  kin^-  The  tax  that  had  to  be 
pai«l  to  thf  kin«  (free  ffift,  etc.)  waa  apportioned  by  a  commis«on 
of  the  Estate's  among  the  dioceses,  and  in  each  of  them  liy  an  as- 
si^mbly  eallwl  the  "  assicttc,"  a  reduce*!  form  of  the  P'statea,* 
amonÄ  the  communities.  The  collection  wa.-i  likewise  intrusted 
to  agent3  of  the  Kstates.  The  amount  which  was  voted  for  the 
needs  of  tlie  province  was  applied  to  enterprises  of  public  utility 
(road.s,  the  port  of  Cette,  the  canal  of  the  two  sea-s  etc.).  They 
did  not  Mparatc  without  adoptinf^  a  list  of  grievances  which 'a 
deputation  was  charged  with  presenting  to  the  king.  In  the 
interval  between  sessions  the  Estates  continued  to  function,  after 
a  fashion,  by  standing  committees  and  by  their  sjTidics,  charged 
with  pleading  for  the  pro\*ince  and  looking  after  the  preservation 
of  ita  privileges  and  of  its  rights.'  Furthermore,  the  Estates 
might  give  the  illusion  of  a  liberal  and  even  democratic  institu- 
tion ;  they  met  regularly  every  year '  at  a  place  fixed  by  the  royal 
summons;  the  three  orders  deliberate<]  in  common  and  voted  by 
hca<ls;  as  the  TliinI  Estate  hail  as  many  n>pn>-sentativcs  as  the 
cIerK>'  ant!  nobility  together,  it  had  the  last  won!,  provided  its 
members  were  uiiitetl  (this  was  what  it  demauded  of  the  States- 
General  in  1789).  In  spite  of  all  tills,  they  were  rlependent  upon 
the   intendants.*    Their  defective  and   superannuated  mode  of 

1  Thp  dinreimn  "aBsiBttf"  appeared  in  the  1400».  Until  that  time 
Ihe  finani-ial  unit  wan  llin  "viKiiprie"  or  "juiferie";  ordioarily.  the  jirin- 
oipal  town  appointed  a  rooeivor  aad  »«nt  "muides"  or  tax  liflU  to  the 
oommunities.  In  13<IÜ,  "aids"  for  the  ranwKa  oT  John  the  Qood  were 
ooUeoted  by  tho  diouese.  This  was  ibe  begiiiniiig'  of  the  transformation. 
The  aMcmnliea  of  the  "aasiette"  mav  be  compared  to  our  Comtells  OeooroL 
The  wurd  "axdette"  oomes  from  the  fiu-(.  that  the  ntwembly  had  to  ait, 
toaBseastbe  tAX.  Little  Esta-tee  in  the  Vivarais,  the  Vulav.  the  üi^vaudan. 
"Rteloment"  of  1658.  1724.  "Hi«l.  do  Lang.."  XIV.  wy.  Cf.  Spwial 
Bstal««  of  the  Mat^onnais.     Rotniffnol,  "Pelits  ^lat»  d'AlbiReol«,"  1875. 

■  CummissiuiiH :  1.  for  affairs  uxtrnurdiuary  it-.g.  new  laxi«);  2.  for 
impmitioDft  and  public  worki«  ot  tho  diore^e;  3.  for  public  works  of  the 
|inivin<<«  tthis  oommJxsion  was  |>ermaneul):  4.  for  manufatitur« :  5.  for 
affriuulture:  0.  for  acwuatüi,  cte.  (In  Bäam,  tt  was  ao  "»hrig6"  of 
the  E«tatw.  oommisaion  of  ^ev-ancM.  auditors  of  a^^ootmlsj  Tho 
officont  of  tb4<  ßitalw«  were:  1.  Kvndic».  [^iienU  ugentit;  tt  was  Upon  their 
advioo  (bat  the  CstaU'ti  must  often  deliberated:  2.  rocordun  (tliey  kept 
the  minotm  of  the  mc-flin^):  3.  attorney«  at  the  «tvorei^  court«: 
4.  reoeivet  (I.>2*i)  or  Irwwniror  of  Ihe  Bourse.  Cf.  Cadirr.  p.  277.  It 
wwi  the  IiUtaK«  of  Lao^odoc  which  utidurtouk  to  have  tbu  general  historr 
of  this  oouniry  vritben  out. 

•  The  KHtattw  of  Brittany  mot  every  two  years,  those  of  Burgundy,  every 
three  years. 

*  Before  the  sewion,  Ihointe-ndant  hod  tho  deputie« meet  him.  whereupon 
he  inforniHiI  them  of  the  Mtraigbl  way,  and  wanted  them  lliut  tbey  must 
not  triOe  with  the  kinK.  TbrouKh  the  |>owi'r  of  the  iiitundani  to  determioe 
upon  the  lefrality  of  their  elr^tion,  it  wa.<t  not  difHoult  to  ellminaLc  thoM 
who  opposed  or  the  iii(Iirr<<rL>ul  ones.  Howevvr,  the  deliberations  took 
plaeein  Ibeabwmc«  uf  thucoauaiasloaen  of  the  kiiiK.  sod  tb«y  were  secret. 
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selet'tiun  made  it  imposäibtc  to  reganl  tliem  as  a  true  rrpreäcnta- 
tiuii  uf  the  pruvince.  But  at  least  they  had  the  advantage  of 
being  in  cuntac-t  with  people,  of  having  tlie  same  interests,  and  of 
bt-ing  better  situati^d  than  the  clerks  of  the  ministers  to  judge  in- 
telligently of  loeul  affairs;  they  formed  a  useful  administrative 
organ  at  a  time  when  they  had  lost  all  political  pretensions. 

§3C1.  Decadence.  —  ]n  the  period  of  the  1400  s  we  Gnd 
Estates  in  most  of  the  provinces  of  the  royal  domain  and  In  tJie 
great  fiefs.  But  in  17S9  (France  was  divided  into  "  paysd'6tata" 
and  "  pays  d'flertions").  TTie  "  pays  d'6tats  "  were  not  very  nu- 
merous and  incJuded  only  outlying  proWnccs  or  those  which  had 
remained  independent  for  a  long  time:  Languedoc,  Trovenee, 
Navarre.  Bigorre,  B6iirn,  Brittany,  Artois,  and  Burgundy.'  How 
was  it  that  the  right  wliich  was  common  at  the  beginning  of  the 
140C)s  had  become  the  exception  at  tlie  end  of  the  "  ancien  regime"  ? 
There  we  have  an  episode  in  the  pn>gress  toward  centralization. 
For  the  levy  of  the  "  taille/'  tlie  king,  who  knew  how  to  free  him- 
self from  tlic  control  of  the  ätates-Geueral,  shook  off  alsu  the 
restraint  of  tlie  Pnivincia)  Estates,  altiiough  it  was  lighter ;  neitlier 
the  one  nor  the  otlier  was  pojiular.  because  tliey  meant  expenses 
to  the  taxpayers  and  scarcely  offered  any  guarantee  for  the  safe- 
guard of  their  interests.  They  were  assembled  again  in  the 
150()s  fur  tlie  ofHeia]  compilation  ("  redaction  ")  of  the  Custom«; 
alter  that  they  ceased  to  be  summoned ;  *  some  were  even 
fonnally  Hii[)pressed  by  a  royal  act.'  Tliis  was  an  evohition 
which  tlie  historians  have  judged  differently;  it  was  a  mis- 
fortune in  tJie  eyes  of  Ffnelon,  Montesquieu,  and  their  «»ntcmpo- 
rarii-s,  areoniing  to  whom  the  "  pa}*»  d'fitats  "  were  more  pros- 
pert)us  than  the  "  pays  d'felections."  "* 

WboD  a  vote  took  pta^-e  by  viTitt«n  ballot,  t1i«  hiillot«  were  torn  up  after 
tbi>  voUj.  Thu  uatli  not  li>  ruvcol  anvthioK  accordixl  nitliur  puorly  with 
tb«  custom  of  n-ndoring  nn  licfount  to  the  electors,  Thn  doputiofl  oould 
not  be  arnpwted  fur  iMtl  or  «ii^Mt-il  (mit,  either  in  (p>inK  to  or  rctuming 
Tronj  Wiv  EKtattti,  oor  durins  tacsossion.  C/.  Rotchach,  "Hist,  d«  Lomr.. 
Xnr.915. 

'  Add  UaiiiaiiU.  »nil  Canibnw«,  ^^a^d^1rs,  Mfit.z.  (Jnx,  Rrfut^>,  Hugey, 
Valromt'y.  Foix,  Manuku,  N^bouzan,  Lalwurd,  Quati^- Vail 609,  Souli*,  Luwur 
Ka^TUTc. 

*  From  the  end  of  tbe  1400  k.  no  mnr»  EstAt^  m«!  in  mntr»!  FWaoe. 
Soppreeinon  in  Duuphiny.  1G2S  to  1G37;  in  Xormandv.  1638.  1555;  in 
Aavergae.  heroro  UVJ4.  about  ItifiO;  in  th«  Pran<ihB-riomtö.  1679;  tn 
Alsace,  in  spite  of  trealit-s. 

■  ThiiH.  tbr  Czar  hau  juat  supprcsaod  Lho  Estates  of  Finland,  April. 
189».  Tbe  loRJi-  of  autocracy  required  it.  De  Ffrron.  "Injil.  munic.  »t 
prov.  comp.."  18S4. 

*  Df  Lucajf,  "Asa.  prov.,"  p.  133:  M'*  de  .\firabtau,  "M^m.  S.  Ice 
BtalA  prov.":  ToeqafvUlr..  '*.\ncica  Il^-f;.  ot  Rfi-ol.."  p.  313;  Mtmeirt 
de  Neeher,  1778;  Rotchach,  "Hist,  d«  I.auguedoc."  Xln,  915. 
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Topic  4.    Provinciai.  Assemblies 

§  363.  Provincial  Assembljes  und«r  Louii  ZVI.'  —  The  intcn- 
dants  in  who.se  liutiil»  was  cMiiivntrauil  iIk'  lucal  ailnitnistration 
were  far  fnnii  beiiijr  popiilar;  clrrny,  nobility.  hihI  sui)rtiiie  courtÄ. 
which  ha<l  hail  t»  l«iw  licfun-  thi-iii,  were  jcahius  of  tliem;  and 
then;  was  a  wideiiijn'ad  tiotiim  that  eveo'thiuR  go<Ml  came  from 
the  kiii^  and  everylhiuj?  ImicI  from  the  iiitendant.^  It  was  pn»- 
ptisnl  to  asaocialc  with  these  agents  of  the  centra!  power  in  the 
countries  of  election  ("  i>a>-a  d'flection  ")  representatives  of  the 
nation,  as  there  had  been  in  the  countries  having  Kstates  ("  pays 
d'ftats").'  Turgot.  in  his  "  Mtmoire  snr  les  ninniripahtfe," 
prescnteai  a  general  plan  for  the  orgaidziition  of  assendilies  in  four 
degrees :  imuiici polities  of  cities  and  parishes,*  of  distritrts,'  of 
provinees.'  and  municipalities  of  the  kingdnin  —  all  t«  be  elected 
without  distinction  of  orders  by  an  eh'ctoral  bmly  based  on  landed 
wealth  and  chargi-d  to  deliberate  upon  the  apportionment  of  taxes 
(but  not  to  vote  tbcm),  upon  the  constniction  of  public  works, 
and  U]M)n  the  police  of  the  p<M)r.'  Necker,  shrinking  before  a 
general  measure,  made  some  attempts  in  certnin  provinces:  in 
Berry,  l77S,*and  in  I'pper  (»uyenne  in  the  same  year."    The  ex- 

'  P^o<•^»-ve^l)ftI  d«  Asa.  prov.  (ef.  Stoiirm,  "Bibllog.  dr»  finance«"); 
Condorcrl,  "  Kiwui  «ir  Im  Anti,  prov..  I7.S8;  .!/•*•  dr  Stnfl.  'Toiwitl.  «.  la 
Rövol.  fr.."  ISIS;  rhfre*t,  -'Ui.  chut«  du  rAncion  Reifim«,"  18S4-87: 
Or  \fi/marck,  "Turgol  el  buk  doclrint'S."  1875:  Df  Aiifiiji.  "Les  Ass. 
prov.  Koij«  L,  XA'l."  IS.*!?,  1R71  ;  SouiickoH,  "  Lph  It^iformiwt  kouji  Louit 
AVI/'  1S70;  L,  de  Latvrtine.  "Lm  Am.  prov,  sous  L.  XVI."  1804:  F. 
Miije.  ""L'»*».  prov.  il'Auvi-reno."  1889;  Ftnnilin.  Thbm.  1S78;  l>e 
Giranlol,  "A**,  pmv.  «Ill  B*"rr.v,'    IS45;  "Or.  Ein'y<il.."  »p«  "A«,  prov." 

'  BouIainvilhtTs  ami  Muriiuin  do  Mirab«au  utt»okud  Ibvoi. 

*  Kfinclon  hmd  olroadv  proposed  it  in  his  plans  for  roTorrn.  De  Lufay, 
p.  13*». 

<  K\-«ry  dtizvu  linviiitc  im  aunuul  inL>oRio  ot  600  francs  wu  to  bavo  • 
voi<N^  in  the  pArish  iwucnihly :  nfiovp  600  fraoM.  as  many  votes  in  pnv-l 
portion  to  hi.«  «ftiMlth,  ImiIow  fiOO  fntn<>s,  n  fnwtlion  of  a  vol«.     For  th0 
town  oKeemblii««.  (ho  rutv  was  to  hv  lii^lii-r.  l.iOO  fnuivs. 

*The  district  or  lUTondJs^tnu'nt  win  19  ho  formed  by  a  ^roupin^  of 
tho  town«  and  pArUhc«,  two  doputit-:«  hoiti^  allowod  for  the  c-Mpitnl  of  Ibo 
province,  and  one  for  thu  town  or  pariab. 

•  Thr>  miinicipalilifM  of  tho  p^o^•in«^8  were  to  be  formi-d  by  the  doputiMi 
of  the  arrondi>iM*>iti(>iil  iniiniri[>ulilim,  the  national  maui<-i|MUity  by  thoMi^ 


The  "Memoir  of  Twgot,"  177ft.  wMi 
Cf.  U  Trwnt.  -De  I'adm.  prov.."  1779. 


of  tbo  proviiK'iul  munidpalilito;. 

^ToequtvitU.  '•\U-\.:    p.  ]f»l. 
lb?  wort  of  Dupont  dr  SrmvuT». 
Condorcel,  op.  n(. 

•"'.\rr,  of  tho  Council,"  July  12.  13TS.  Composition:  twelve  ecelc— 
aiftÄlifs,  txrc-tTO  noble«,  twenty-four  momben;  of  the  Third  Estate  (one  half 
for  tbo  towns,  one  half  for  the  rountrira);  the  lnn£  appointed  sixtoeo 
members,  who  eho«e  iho  thirty-two  others  :  but  it  wait  iiropowtd  to  rnoniit 
the  awemblv.  in  the  future,  by  eledioD.  The  archbisbop  of  BountM 
pnadeA.  Voting  wan  by  head,  and  by  Iniid  vni(>«.  hiii  by  rotation  (ono 
eodoriaartie,  one  noble,  two  memberx  of  thv  Third  Estat'o,  and    w,  od* 
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pcrience  seemcti  conclusive  enough  and  (^alonne  und  Bricnnt 
renew«!  tlic  attempt  after  the  downfall  of  Xecker.  The  Kdict  of 
June  27,  ]7S7,established  provincial  iisseniblies  in  all  tlic  "  countries 
of  election  "  upon  the  following  principles :  the  doubling  of  the 
Thin!  Estate,  voting  by  heads,  permiiuent  commissions  during 
the  interval  between  sessions,  deliberations  in  respect  tct  assess- 
ment and  the  reap]>ortionmcnt  of  personal  and  real  estate  taxes, 
and  upon  the  expenses  of  the  province,  syndic  proxies  acting  in 
the  name  of  these  assemblies  and  inferior  assemblies  of  "  elections  " 
and  of  parishes;  here  we  find  the  principal  characteristics  of  the 
assemblies  of  Estates,'  The  institution  enduret!  for  too  brief  a 
perioii  for  one  to  pronounce  judgment  upon  its  merits.  It  was 
sharply  attacked ;  some  reproached  it  with  transforming  the  prov- 
inces intorepublics  in  a  monarchical  State  and  for  disorganizing  the 
public  service  by  provoking  conflicts  among  the  local  authorities ; ' 
others  sawintheaeassemblieslackinginitiative,  only  a  vain  shaduw 
of  liberty.*  Hut  at  least  this  attempt  at  administrative  dccentral- 
izBtion  preparetl  the  way  for  the  later  Remonstrances  (Cahiers) 
and  determined  the  personnel  of  the  Revolution. 

after  BJiother).  The  a«»emhly  mt  every  two  years  for  &  month,  and  in 
th»  iaLerval  IwLwesu  «fsmiuns  it  wiw  represented  by  u  coninuFsioo  which 
flontroUcd  ttic  outs  of  the  adTninintration.  It  va»  at-ruitk-^]  with  the 
H>portionmc?iit  Rnd  thw  levying  <»f  dirwt  tmcw;  it  mjila*'«*!!  lln-  iitii»o|)tiIar 
Potfrv<!u"  by  uu  imTvasL'  of  tuu  "liiillu,"  CEUTJod  out  thu  proji-ot  fur  tLt> 
.Kmsiruclion  of  thu  Qcrry  canal,  and  intoreftted  itxolf  in  thu  eret^tion  of 
pulitif  wiirku  (iiid  iii  publir-.  >t>!si«UiuCr«*. 

*  Thti  iKM'Eiibly  of  Uppvr  Guyoune  (SvIoataubuD}  also  modo  ukFuI  n>- 
forms.  Elsewhc-re,  in  Dauphin^,  Bourbonnai».  and  the  Fninphe-Comlfi, 
ihwt«  aÄÄf-nibliw  fnilwd  IxiaitiN«  of  iJih  opjKwiition  of  llw  Puriio-mtints,  divi. 
sioass.  »urviviüs  of  tho  old  vmatwi,  pruuro»^  of  new  idoa»,  aad  Üie  acit-atioa 
liml  followed  it. 

'  Kdict.  »r  Jnn..  22.  I7S7.  and  "  [Uifl»m«iLt "  of  -liiriP  23.  1787.  /««tr«. 
bcTt,  28,  'if}f>.  T)i(.<  l^Jnir  iippoiutud  lurli  of  tbo  raembur«  (24)  on  revoiDnivo- 
dfttion  of  the  irilendaul.  arid  th<.>«o  choso  Cho  others.  But  aflAnr&rdi«.  the 
AMomhtiiiti  hail  to  Ik»  rcriowwl  by  mt^taiut  of  now  ttIe<rtion.i  (on«  quftrtvr 
ovors"  throo  year«).  Dr  Lat'ergnc,  p.  100;  Or  Lueaii,  p.  183.  By  a  reid 
revolntion  Dtvuptuny  «stabtishod  in  iLt  aä8omblici.i  uf  Vizille  and  of  nomaos 
tlic  ty|X' of  (]»■  tuttin' national  n^vinnblv,  f)r  I. itvrrgnr,  p. '472;  F.  Faun:, 
"Lest  ass.  du  Vizillc  ut  do  Kuiuaiu;  iu  If  88,"  1887. 

'  Expensoa  ooeosionod  by  thiiio  attsembhcs :  tnuuportation,  inBlaJlatJoti, 
maintetumoa  of  duputio«.  "Encore  d«  douvuHm  man^riofi,"  was  «aid  at 
Orl^DA,  and  thfai  PUVM  giv«  the  mciaaura  of  tho  popularity  of  re^roaoat»* 
tJvo  asMmblJM.  The  doputiu  of  Motz  aod  Caon  refumyf  all  reimbttrs^ 
ment. 

*Aooordinii;  to  Xecker.  these  assemblioa  wn  not  instituted  as  Ie«al 
reproscntativos  on  tbc  part  of  ffubj<«td  sent  to  treat  with  the  sovoivijrn ; 
it  was  lh<>  Bo%'«'rei^  who  chunjcd  theta  with  waU.-hiiL|;  ovw  th«  int*fn.-ittA  »f 
the  tiupayora.  In  any  coku,  they  improvtyl  thi>  «uCk-^^tiun  uf  ibi>  "  taillo" 
and  of  ttte  oanltation  tax.  obtained  nubscriptiomi  to  the  twC'Dtitth?),  oo 
cupted  thomselvtw  wjtli  tneaas  of  communication,  and  tn  thiit  cunnoc tioii, 
with  the  supprosdoa  of  the  norvfie,  adopted  moasuTEJä  in  favor  of  agri- 
oulture  and  oommeree,  orgamised  bureaus  of  ohaiity,  etc 
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THE  MONARCHICAL  PERIOD   leontinued),    THE  CENTRAL 
ADMINISTRATION 

Topic  1.    Thk  OEUBEaATivE  Okgak.  the  Council  of  tue  Kma 

{  363.    Tbe  Council  of  the  King. 

OrigiD. 
{364.     Prom    ttw     1300b    tn    the 

S365.     Definitiv«  OrgtuüiaüoR. 
366.     Puwurs  of   tbo  CuuncU    iu 
Goaeral. 


(367.     The   Powen  of  th«  Privy 

CouDoiL 
S  36S.     Polyaj-DodH. 
{  36».     The  Law  of  tbe  RftvolnUoa. 


Toi'ir  2.    The  Kxkcutive  Oroan.    The  Ministry 


g  370.     The  Public  Functions. 

I  371.     Th©  Minietry. 

i  372.     Offices  of  tbi>  Court  during 

the  Feudal  Period. 
i  373.     High  FuQctionari««  of  the 

Ah«oIuu>  MonarL-by. 


1374. 


4  375. 
(376. 


The  Superintendent.  Uter 
tbe  Comptroller  Gvneral 
at  FÜnanoea. 

Tbe  Seoretariea  of  State. 

Lack  of  Unity. 


It  was  pliysicnlly  iiiipossible  fur  Che  sovereign  to  exercise  alone 
all  his  power.  He  was  obliged  to  associate  auxiliaries  with  himself. 
some  to  aid  him  in  arriving  at  decisions  (a  (antral  dejilierating 
organ),  others  to  prepare  and  execute  them  (agents  of  execution, 
a  double  organ,  central  an<I  regional). 


Topic  1.   The  Deuberath'E  Oro.an.the  Council  or  the  Kino* 

$  363.  The  Council  of  tbe  King.  Origin.  —  The  Council  wa3 
but  a  reduced  form  of  the  "  curia  regia  "  of  the  first  C^ipetians. 

■  BiDLiooRAFBT  :  Diftailed  bibl.  to  1876  in  Avcoe,  "he  Conaeil  d'Blat 
avontet  dcpuia  17S1),"  1S76.  p.  :2S3  et  atq.;  Faaifuier.  "Rfiohwcbfis  de  la 
Franoe."  11.  H,  et  p.  167;  iluitiorij.  "Iliat,  du  Oonseil,"  171S;  l.'K*<:ati*- 
mer,  "Rwh.  ».  roriff.  du  CutisisI  du  roi."  176.'»;  H.  tie  Panan/,  ''Tt-  ile 
rautoHtfi  judiciaire/'  1810;  "Stylea  du  Conaeil  du  roi."  Du  Crot.  1621; 
i>ii  Chfine.  1662;  Gauret.  1700;  "R^gl.  du  Consoil"  bv  Tolomn. 
I'Srt;  Dfninarl,  h.  V.  17ft6:  MS.  trwHisea  on  th«?  roiinnil  of  trm  king  by 
^furi7/ui-  (?),  1630;  hy  Ufet-rr  ilr  Ltieau,  if>r>7 ;  on  ih«  ordftr  of  Cotbert, 
1670:  by  Lille  de  HirisU,  1703;  c/.  infra.  "Mini8t*re."  bibliog. ;  Works 
of  PardtMsw  and  othflTR  on  judiaal  oreanisai ion ;  CMrutt,  "M^mnitvAde- 
IW.  d'Omie«won";  Baudru.  Id.  of  J.  Favcault;  P.  CUtnerä.  "Letlros  d« 
Colbert";  H.  Dwvtte.  "La  iu§tice  admin,  en  Fr.,"  3*  öd..  181»;  O« 
VidftiUan,  "Hist,  dee  Conapils  du  roi."  18.16;  A.  Maury,  " L'AdminiMra- 
tion  fr.  avani  la  IMvolution."  1H74;  Decru*.  "De  oonxilJo  reine  Pr.  I," 
ISSö;  A'.  Vaioid,  "Invent,  dea  arrets  du  C  d'Euit"  (Huory  TV):  Intn>- 
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This  feudal  court,  with  a  rather  iaconsistent  composition,  in  which 
prelates,  barons,  and  officers  of  the  royal  household  participated, 
gave  rise  to :  1st,  a  smidi  council  composet!  especially  of  officers 
of  the  king  and  of  councilors  or  clergy  attached  to  his  person,  it 
was  an  ambulatory  council  which  followed  the  king  from  place  to 
place  and  was  consulted  especially  in  regard  to  current  affairs; 
2d,  a  larger  assembly  for  exceptional  affairs,  —  a  plenary-  court, 
or  the  States-General.'  The  Carolingians  already  had  councilors; 
and  though  the  feudal  king  was  content  at  first  txj  take  the  advice 
of  his  officers,*  the  multiplicity  of  afTairs  which  were  submitted  to 
hitn.  and  the  impossibility  of  frequently  assembling  the  full  court, 
letl  to  tlie  formation  of  a  new  political  organ,  a  central  govcriiinental 
council,  whidi  began  as  a  private  gathering  uf  the  eimhtlaiits  of 
the  prince  and  which  acquired  an  official  existence  only  about  tlie 
12(K>s.'  This  council  itself  was  soon  divided  by  a  very  ^mple 
application  of  tlie  law  of  the  division  of  lalmr  into  three  bodies ; 
the  Councii,  strictly  speaking,  or  a  political  and  administrative 
body,  the  Parlemenl  or  Court  of  Justice,  and    the  Chamber  qf 

dunlion:  "LeConseil  du  roi  mix  XIV«.  XV*.  XVI»  a.."  1888;  De  Boia- 
IÜU,  "Les  C^onaeils  sous  Ixiuis  XIV,'*  t.  IV,  VL  VIT,  6d.  o!  Satnt-Stmon. 
1881-90;  LwcAoife.  p.  538;  fi'amWn.  p.  459;  Ch.  Mvrl€l."Or.  Eocyd."; 
OloKaon.  V.  377;  H.  Da  Cama  Bamu.  "Hint,  d«  Tudoiin.  publique  en 
Porlu^al  du  XU"  au  XV»  aiJicle"  (in  Portugueao),  1895;  "It.  hist.,*' 
1889.  t.  LXXI.  p.  328  rNethorlands). 

'  C/.  Kni^Itiah  law :  th«  Kov^reign,  sayx  Blarkttone,  I,  5,  if>  mirrniin<ied 
by  four  couaeüs:  Ibo  House  of  Lords,  Parliament,  the  judffOB,  and  the 
rriv^  Couneil.  This  Rtatomcnt  was  lianlly  exact  in  Hlackiitone's  time. 
but  It  rr-rallt)  ihf^  (V)mmon  oriKin  of  th«««  poJiticUÜ  bodies.  The  ovolotton 
of  th«  HaKliKh  law  offvrti  Iivfl-  a  Mtroiie  atuJotcy  to  that  of  our  own  len^l^ 
lion.  The  fomnion  oouiieil  of  the  kinedom  bwNimfl  ihn  Parliament.  The 
judicial  courts  such  as  thi'  iviiirl  of  Uw  King'«  B<'ii(>Ii  Iwyajno  dt'larrhi-d 
from  the  othi'nu.  Thun.'  rvniaiuud  ooly  thv  Privy  Council,  of  whifh  Cb« 
Cabinot  was  lognlly  only  a  part.  Franqttttiile,  "Le  pouv.  el  1«  PaH. 
britan."  vol.  I,  p.  39^.  \icolax,  "ProRM'din^  and  Ordinancci  of  the 
Privv  Couueil,"  lS3'l-7  (from  Ilivhard  II  to  Henry  VIII). 

'  For  exaropic,  the  kin^om  of  JcruRatcm. 

'  fW'^^rot  coiini'ilorf«  of  the  Oi'rmwn  Kmp(*mr.  f«na«oA«.  "  De  ronitiliA 
reirio  a  Frid.  II  Institut«."  lu  the  13UÜ  a.  the  Ensiish  Council,  c/. 
GUtMon,  4.  7't :  llvo  ministorti,  two  archbiKbopft.  and  Beveral  lords.  The 
ayit«m  of  Council»  of  Kuvemment  was  goiu'raf  in  Kuropo,  but  it  pres^ntvd 
varietic«  accürdiuE  to  ihu  country.  I^iit,  in  the  vonstitution  of  the  Coun- 
cil, sometimes  inch^pfiidcut  of  tho  kine.  »omclimv^  without  influonee  and 
without  ftuthwrit  v  »i)arl  from  th«  royal  powi-r.  The  Polinh  itnd  Kiin|i:anftQ 
wDBlDs  and  thu  äwedish  Cuuacil  wem  cuuipo^ML'd  of  hifih  diffnilarißs  taken 
from  tbb  nobility,  and  who  dt^pended  rather  upon  th<!  Diet  than  upon  the 
kirift;  formerly,  11k>  Couacil  wa«  composvd  only  of  vrmidire:«  of  tb« 
kintr.  Eufclund  had  only  u  iänf^  oouncil.  thv  kiuitV  Privy  Council. 
.Mmost  overj- whore,  on  Ihc  conlrar>',  plurality  of  councils  was  the  rule. 
In  Spain  am)  iu  Austria,  (.■oun(ri«^>i;  fornuHl  by  ttii-  cuiirtolidatiun  of  «overal 
tiiatt^«,  tlif  lucul  rouucils  wen-  Hulxirdinatv  to  u  !iup«*rior  Council  (v.g.  ihe 
Counoils  of  .\nißon.  of  Caslilc,  of  tlio  Indies,  of  Xol horlands.  etc.).  Ordi- 
narily, «p<>cia]  CotmriU,  war,  tinanc^,  otc,  v^n  cooxistvnl  with  a  superior 
Council:  6pt!(!ializB4ionwaea\LeadiMlinoreorIees,siiconUoe  to  the  country. 
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AceouTitg  or  court  of  fiiiauce.  Kruiu  the  reign  of  Saint  Louis  the 
change  Ix^an  to  operate;'  Philip  the  Tail  urgunizetl  the  aiuncil 
of  the  king  (13M»-i;il8),  Ijut  to  the  verj-  last  there  reuiJiined  traces 
cif  the  primitive  unity  nf  the-ie  b<nlies,* 

§  ^M.  From  ths  1300  s  to  the  1400  B.  -  Two  elements  may  be 
rlistinguisheil  in  tiic  eutineiJ  nf  the  king,  one  iif  feuda)  urigtn,  the 
other  professional :  (A)  Members  hy  right ;  (a)  princes  of  the  blood 
and  peent  of  France ;  (&)  tlie  great  digniUirics  upon  whom  the 
king  had  «»nfenrd  the  right  to  sit  iii  his  eciuiieil  but  wlio,  no  more 
than  the  former,  ailctideil  it  regularly  ;'  (B)  Nominative  councU- 
ora,  bounti  by  oath  and  by  plerlge,  appointed  and  removed  by  the 
king ;  these  attended  eon.stantly  ami  formed  the  nudeus  of  the 
eouneil.  From  the  earliest  time»  certain  members  were  taken 
from  the  ranks  of  the  bourgeoisie.  The  clergy  were  a  part  of  the 
eouneil  in  everj-  period,  but  in  the  1500  a,  under  Charles  TX,  com- 
plaint was  made  of  tlieir  presence.  On  different  occaaions  the 
States-General  tried  to  intervene  in  the  choice  of    councilors.* 


'  Lxiehairr,  p.  ü34  :  Eemcin,  p.  489.  Thoternui  "ComiiliuR]"  and  "Ma^ 
num  OonsilJum  "  wore  applied  more  specially  to  the  Kine's  Council  about 
llit>  coniini>tioonu>ri1  at  llit>  I300it.     On  the  mMouajE  of  lac  wurdit  "(Ir&nil 


('ounoil,"  "Council  #lroil,"  "i*rivy."  *'«ior«t."  </.  Valoi»,  "Intro.."  p.  17. 

I.  in, 

(«jrrwtioK  an  i-rntr  vt  Buularic). 


Uatb  of  tb«  couuoilorft  undor  Ixtuiü  IX  or  Phil. 


VoioM,  op.  cil..  p.  vji 


*  Until  tho  L'tlM))).  the  tertm  U!<od  for  th«  latter  two  bodi««  wore,  re- 
«pectively,  "The  Couni'-ilniUin*!  in  lh*>  Chamber  of  Pfcrliftmonl"  »nd  "Th« 
O.  Bitting  ia  tb«  Cli.  uf  AL't-uunt«."  Tltc  mvinbt-re  uf  tbuse  ikrae  bodiv« 
wi^r»  cftllAd  King's  Oounoilora.  They  met  ^totnotiniMii  in  full  Bflsembt^. 
eometinwB  in  partial  HHc^mbl^.  C-^rlain  n»Mf i.*l ratvK  «al  in  thv  Council 
by  virtue  of  letters  frum  the  km«.  To  tlit-  iiii'iulKTti  of  ll«>  KIuk's  Couai^U 
w»8viven  tbe  r^bt  to  sit  in  thu  Court  of  Arr-oiintii  and  in  Parlinmont, 
(Or£  Feb.  9,  13^  rMlxicl««!  thi«  right,  and  Hrnry  1 1,  1 157,  ailuAcd  it  hy 
meaoH  of  letters  and  an  onlli:  c/.  "  Kfiel.,"  1(>44> ;  tbv  Iduic  »out  tht'Oi  to 
Kit  in  the  Parlinmi-nt  in  ordt.-r  that  it«  decisions  would  Im:-  KU'^h  at  pleased 
him:  the  I*arliann'nt  rv^ixUnl.  of  course.  TIk»  rivalry  U-t vi-t'**n  tbe 
Pkriiament  and  Lhc  Couutrll  was  ooty  one  of  Ihu  a^pwl«  of  Iho  strife 
between  ro>'aliy  and  the  Parliament.  In  tbe  main,  the  Council  prv~ 
vaited  over  thc>  F'ariiamcnt:  it  pn-parrd  th«  laws  that  tho  I'lU'Uamont 
had  mnrely  tu  apply;  it  was  icivfu  thtj  power  of  rev«nNÜ  over  tbe  de- 
orecN  of  the  Parliament:  originally,  it  even  participated  in  th«  nomina- 
tioDofoounrilors.     C/."Et»lliegiater"af  JuIy,I3lfi.     \'aloü,fiA1\  Ougot, 

rotr.r  n,  2«). 

»Ord.  May.  1413:  av.  1547.  Guiltard.  p.  38.  C/.  eonivrninK  tlio  Eng- 
lish Privy  Council,  ^tscAf',  "Euxiiaht'onstilulion,''  vol.  11,  p.  24a;  (!liu»an, 

'  «Ord.  Jan..  1285;  July.  1310.  Cf.  Ord..  II.  330.  Conoeraing  the 
oboioD  of  «juni^ilon.  ihcir  iiuinlwr,  ami  tbtMr  iiiiality,  ef.  VatoiM,  n.  iJEXX. 
Cooeeraing  the  i-U-rkn.  ibüt.,  p.  CIX.      frrriin,  see   "Con»win*T-<"lero" 


Analogy  .... 

letters  patent,  thou  under  Cliarlcji  IX  by  Kiiii{ilf<   bntvet,  tlm  iniunuiloni 

ia  the  end,  after  MariUae,  nwvivod  JelUir»  pateot.     The  act  was  called 
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They  were  a&iisttxl  by  the  masters  of  petitions  ("  nialtres  des 
requites  ")'  wlio  were  charged  with  aiding  tlien»  in  tlieir  work, 
and,  in  particuhir,  with  making  reports  upon  affairs  submitted 
to  the  council.  The  powers  of  this  body  were  most  vague: 
government,  adoiiiiistration,  administrative  contnwersies,  and 
the  ttdministratton  of  justice,  in  fact  everything.'  It  <liil  not  hesi- 
tate to  encroach  upon  the  domain  of  the  chamber  of  actjuunta  or 
upon  that  of  the  I^arhament :  it  pronounced  judgment  upon 
financial  questions,  and  rescinded  the  decisions  of  the  Parlia- 
iBcnt,'  or  took  suits  from  its  (cognizance  by  removal.*  This 
practice,  >f  contrary  to  the  division  of  functions,  was  justified  upon 
the  idea  that  the  plenitude  of  judicial  and  financial  power  resided 
in  the  person  of  the  king  and  consequently  in  bis  council  which 
was  the  imnierliate  organ  of  his  will.  Nevertheless,  it  was  not 
without  difficulty  that  the  jurisdiction  of  the  council  was  recognized ; 
there  was  resistance,  cspedally  in  the  I5(M1  s,  on  the  part  of  the 
Statcs-(ieneral  and  the  Parliament  (as  in  Englan*!.  where  the 
Parliament  obtained  in  1640  the  abolition  of  the  Star  Chamber  and 
the  suppression  of  the  judicial  powers  of  the  cxmncil).  The 
protests  of  this  latter  body  burst  out  at  tite  time  of  the  Fronde 
(l)ecl.,  July  7,  1(>48) ;  but  Louis  XIV  put  an  end  tu  them  and 
compelled  tlic  Parliaments  to  resixxri  the  decisions  of  tliis  council 
(Arr.,  JulyS,  16Gl),  which  was  "established  to  keep  an  eye  upon  all 
the  other  jurisdictions  and  to  retain  jurisdiction  of  affairs  which, 
for  reasons  of  State,  ought  not  to  be  settled  otherwise." 

"reUMiue"  bucauwof  t  ho  formula:  "retinentes  in  noBtrum  coiuiliarium": 
after  ihe  Ume  of  Henry  III.  one  nairi :  "flire  Pt  ordonner"  iDBlead  of 
"n't»«iir."     r/.  formtiliui  in  Valm^l,  p.  «c 

'  I^jnneriy  the  ylork»  were  oharBcd  »Hth  reeeninp  petitioiw,  with  Iran»' 
mittiiv  them  to  th<^  kine,  and  reHponiline  to  l.bcm  with  him  or  in  hi«  name ; 
they  wer(^  caIIM  jiirfRfs  »f  "Murts  at  tho  (jatcs."  "followers  of  tho  kinjt" 
(under  LotiiH  thi'  (Juiirrelsome),  masters  uf  pptitinns.  When  the  Kinjt'i 
Court  wait  [lh-id<'(l,  somp  formea  th«  Court  of  Petitions  of  the  Farliament 
(pfilitionji  of  thif  Palace),  others  remained  attached  to  the  (Council  ("re- 
qu*t«»de  l'Hötel).  Urtl.  N'ov.,  1317  ;  Dw..  laaU;  141$.  etu.  CoBoemiDÄ 
admisRion  to  the  Counml,  rf.  Valoi»,  i'lntr.."  axvL 

'  Cf.  Letters  of  April  21,  Uü7. 

*  Ord.  Mar'ihU.'i.  V-Hyi.  \tI.  \2:  "Si  »liquid  erroris  continere  vidermliir 
(arresla  nirian  hru  commmiis  rnnüitii).  coprec-tio.  reviR-ulJu  od  dob  vbI  no»- 
trum  Romraune  consilium  swa^lare  nosc&ntur,  vol  ad  majorem  puiem  con- 
«iUi  nostri,  vel  providam  delilHiratJonem  sptwialis  mandati  no«tri,  et  d« 
noRtra  linnnlia  Rpeciali  siiprr  omnia  aatea  roquisita  wrvetur."  Ord. 
13.'U  and  i:U4. 

*  The  Letters  of  Julv  22,  1370,  reetri'Cted  the  praoUoe  of  evocations 

1  removal  of  caaK<i  to  ifip  Cnunnil  \ef.  the  Amerioan  writ  nf  «I'rtioraril. 
tut  they  were  without  off«*!.  l^Vt>m  the  13ÜCIs,  the  Conn'-il  played  Ihe 
triple  rölo  of  t'ourt  of  Caitsation,  of  Bupreme  administrative  tnbuual, 
«ml  of  judicial  Pourt  [ISIS,  lillö).  V<Uoi»,  p.  xxvi.  Oa  thu  nonftirla 
with  the  Parliament,  cf,  authon<  who  have  written  the  history  of  the  Parlilb- 
tnont ;  rfe  BatlarJ.  Sltnihou,  et«. 
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lu  14'J7  a  new  sovereign  Court  wbs  detached  from  the  council  of 
the  kinj;,  under  tlie  name  of  the  Qrand  Council,  for  the  exercise  of 
the  jiiilictal  pnwers  wliidi  the  king  had  not  delegated.'  For  a  long 
time  in  course  of  pre[)aration,  accomplished  liefore  Charles  VllI, 
this  separation  was  completed  under  this  prince  (Ord.  Aug.  2, 1497) 
and  under  lAiuis  XII  {Ord.  July  13.  M98).  It  ended  by  becoming 
only  an  extraordinary'  tribunal,  hardly  ever  occupying  itself  with 
anytliing  more  than  cases  concerning  ecclesiastical  beue6ces,  and 
wa-s  retained  only  for  reasons  of  policy  in  order  to  lessen  the  power 
of  the  Tarliament.  It  could  not  be  otherwise ;  the  Grand  Council 
detached  from  the  crown  was  no  longer  a  supreme  court ;  appeal 
could  be  tJiken  from  its  dedsions  to  the  king,  who  was  the  foun- 
tain of  alJ  justice.  The  council  which  remained  attached  to  the 
person  of  the  king  resumed  in  a  Uttle  while  the  n^t  to  quash  the 
derisions  of  the  sovereign  courts  and  even  to  onler  the  removal  of 
certain  cases  (Chancellor  Poyet,  lö^iS).'  In  the  1 'MKJ  s  tlie  number 
and  diversity  of  affairs  submitted  to  the  council  iucreasing,  a  new 
division  of  lulwr  took  place  ;  but  it  did  not  lead  to  a  dismember- 
ment of  this  body  ;  Uiree  sections  were  formed  within  it  ounnected 
1^  close  bonds,  altliough  each  had  its  own  name  and  powers: 
the  Council  of  Affairs  (political),  the  Council  of  Litigation  (justice), 
awl  the  Council  of  Finance.' 

§365.  DeflnitiTe  Orffanisatlon  (1600  s). —  The  two  e8sential 
reforms  due  eaiK-cially  to  Richelieu  and  Louis  XIV  consisted: 
1st,  In  the  reiluctimi  tif  the  (»t^rsiiniiel  with  a  view  to  specializing 
its  work;  prelates,  nobles,  and  members  of  the  Parliament,  those 
who  sat  a-s  of  right  were  eliminated.  liy  excluding  all  these  inde- 
pendent elements  tJie  council  was  made  an  "  assembly  of  clerks." 
2d,  In  a  better  apportionment  of  affairs  in  such  a  manner  as  to 
separate  the  political  government  from  tlie  administration  of 
justice.'    The  dilFerent  sections  which  were  distinguished  under 

*lu  jurisdiction  etnbraocd:  iliRputefi  retativo  to  be&eßoßs  whose 
holden  were  appoioted  hy  th«  king;,  royal  oITIpc«  ;  eTomtiotui ;  appeal 
from  Ih«  MQteiiÖM  of  th«  master«  of  petitions  of  (be  household  ;  coonict- 
iniT  decöaüjOB;  and  oonfliets  of  junadMti'Cin  betwwn  the  Parliament« 
and  the  Preaidiaux.  VaUn$,  "Introd.,"  p.  xxv.  ValoiB  ht^Ul  thai  th« 
Grand  Council  was  not  eetaMisbed  upon  the  petition  of  the  Bstates  of 
Tours;  for  a  oontron*  view,  see  FUury.  p.  Ho. 

'fUury.p.m.  A-m^r«,  mm  -Qrand  ConiwÜ."  Itambcrt,  "Table." 
b.vo. 

*  On  the  obscure  history  of  the  Counoil  of  Stat«  in  the  1500  h,  cf.  MorUt, 
op,  eU.;  S.  VaUtü.  p.  xi. 

•  Various decisioiiB  (i^.  Ancot,  p.  50).  1147,  I.t82,  l.iÄ5:  Chiriu-t.  "Hist. 
de  I'admin.."  vol.  I.  app.  2.  Dwis.  of  Mav.  1615.  1027.  1644.  OfxJ.  1029, 
Art.  'M  and  202.  "Etat  dt>  la  Fraooo.'^  lööO,  1058  (five  eecÜODl).  In 
1662,  four  sectwos.     Decis.  Jan.  0.  1073. 
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Louia  XTV  corresponded  to  our  council  of  miiiiiiterb,  to  our  council 
of  State,  aud  to  our  Court  of  Cassatiun.' 

1st,  The  High  Council  vf  State-  presided  over  by  the  king  and 
composed  of  ministers  of  State,  persons  upon  whom  a  patent  of 
the  king  conferred  with  this  title  a  pension  and  a  right  tu  sit  in 
the  council  (there  were  seven  of  them  iti  1789).'  The  constitu- 
tion of  1791  still  designated  as  the  council  of  State  the  council  of 
ministers  held  under  the  presidency  of  tlie  king.*  The  council 
was  occupied  with  affairs  of  government,  wjtli  Üie  direction  of 
interna]  policy,  and  with  foreign  affairs.  For  the  most  important 
matters  the  kings,  without  doubt,  had  almost  always  had  a  »mall 
secret  council  (Coimcil  of  Affairs  under  Francis  I)  iu  which  tliere 
were  only  a  few  intimate  councilors.'  This  was  the  origin  of  tlie 
High  Council. 

2d,  Tlte  Council  of  Diipalchtx  (so  called  because  its  decisions 
were  contained  in  the  dispatches  or  missives  signed  by  a  secretary 
of  State),  presided  over  by  the  king,  was  composed  of  members  of 
the  High  Council,  of  secretaries  of  State  not  having  the  patent 
of  ministers,  of  the  chancellor,  and  of  the  princes  of  the  blood 
(twelve  members  in  1789).  It  was  a  council  of  administration 
and  had  Jurisdiction  over  questions  of  general  police  (discipline  of 
the  clcrg}',  questions  of  the  judicial  order,  warrants  of  imprison- 
ment—  "  lettres  de  cachet" — etc.),  and  administrative  ques- 
tions (relations  with  the  provincial  estates,  instructions  to  the 
intendants,  etc.).  It  also  gave  advice  in  respect  to  ennoblements, 
naturalizutton,  etc.    Thus  we  see  that  it  played  the  rflle  of  our 

'  Spedd  Couodla:  Tn  the  Hvnsp  nt  a.  moro  nomplpl«*  Hivifiion  of  fiin<^- 
tioDR  thort*  RiTv  only  altviupts.  ('/.  iiiodvro  miDiRtriei):  1.  the  Counoil 
of  war  until  1G< ,  ;  2.  thu  Couni'il  of  mtiriiio :  3,  Bureau  of  prizes,  aft^p 
lR7fi;  4,  Counoil  of  fon^runir-ft  (ciiarRfvl  with  (liatribiitiiiK  Itfnefif^s  in  llm 
tiiD«  of  Masarin) ;  at  iLv  und  of  iLu  rviicu  of  Louis  XIV.  tbt-  kinK'n  eonietHtor 
disposed  of  all  such  appointments;  the  Counnil  of  conaoience reappeared 
for  A  short  limi-  uiidiT  lla>  r»fiirn  of  lh*>  Polysynnd.  Th«  bureau  of  i^ocle- 
siaalical  alTairä  viae  ouJy  ouv  of  tL<.<  eoiiimi^i^ions  of  the  Privy  Council. 
Add.  Council  of  rcilieious  affairs.  1684.  1701  :  5.  Dirwlion  of  pomineroe 
(O-ounwl,  Burwtu),  löOl,  1606.  1620,  1664.  169.''»,  1700,  171.1,  1722.  1730, 
1787  (C  of  ooiiimuree  (uad  fiiianuO.  Enalaud;  U'otmical  councils  of  the 
samo  kind :   cxchdquer.  chancery,  admiralty,  board  of  trade,  etn. 

*  Ftnrri^rr  distinguishes  the  '"'C.  d'Etat  and  the  ""C.  d'En  Haut." 
Aooordinv  lu  Boitliair,  V.  4.1»,  "C.  d'Etat"  was  tb«  official  terra,  "C.  d'Ko 
Haut,"  the  currant  «txpraiutinn. 

» ■'  Hist,  de»  MiniBtres  d'Ecat  »us  la  3*  race,'*  1688.  /.  du  Sühon,  "  Le 
Minist«' d'Eut."  Hi.tl-43.     P.  B^üfau. p.  II.5. 

*  It  was  not  until  tHOO  that  the  ( 'ounoifof  State  vnA  aetnally  deragnated 
by  ibis  name. 

*  M«itioned  under  Philip  the  Tall.  Vahü.  "Inlr."  Cf.  "Oeheiraralh" 
in  Austria  and  Prussia,  the  Kuwtian  senate  of  Peter  the  On«!.  Council  of 
."Owpacbo"  in  S|>ain.  tmder  tbe  Bourbons  (Foreien  and  Interior  aflain). 
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ISlinister  uf  tile  Interior  because  all  administrative  affairs  were 
centered  in  it. 

3cl,  The  Council  of  Finance,  presided  over  by  tlic  king  or  the 
chancellor  (or  even  by  a  cliief  as  a  substitute  for  the  latter),  waa 
composed  of  the  comptroller  general  of  finance  and  of  a  number  of 
councilors  of  state  (eleven  members  in  1789}.'  Its  competence  ex- 
tended to  all  questions  of  the  budget :  the  management  of  finances, 
the  creation  of  offices,  the  issue  of  public  loans  ("rentes  ").  the  con- 
trol of  accounts,  controx'ersies  concerning  the  public  domain,  etc.' 

4th,  The  Prieif  Council  or  CouncU  of  Litigation?  This  section  of 
the  king's  council,  the  most  numerous  of  all,  the  only  one  in 
which  all  its  members  were  assembled,  and  the  one  in  which 
their  rank  was  fixed,  was,  first  of  all,  a  court  of  justice.  It  in- 
eluded :  (a)  members  of  right,  the  chancellor  president,  the  ministers 
and  secretaries  of  State  (who  rarely  attended),  and  the  comptroller 
general  of  finances;*  (6)  coHncilor$  of  state,  thirty  in  IÜ73,  three 
from  the  Church,  three  from  the  army,  and  twenty-four  from  the 
judiciary,  recalling  the  primitive  composition  of  the  council  since 
the  three  orders  were  represented  in  it  (but  with  a  marked  superi- 
ority over  the  Third  Estate) ;  the  king  recruited  them  from  among 
the  masters  of  petitions  ("  maitres  des  requites  "),  presidents  of 
the  sovereign  courts,  the  king's  gentlemen  attachc<l  to  these 
courts,  the  provosts  of  the  merchants  of  I'aris,  etc ;  *  although 
they  did  not  buy  their  commissions  like  the  "  mattres  des  re- 

'  n  «'xifttM  fmni  UiKA.  C-J.  Valms,  "  Intr.,'*  p.  Ix.  To  the  royal  oounnfl 
or  finaiicv  was  sltaj.^ljed  the  irreal  and  p«tt)'  direction.  Austria:  in  the 
1500»  ihroe  (*nunoib«,  DnmAin  ("Hofk»iiimnr"),  War.  CThati«olIery. 

•The  admiiiiftlration  uf  \\w  omwn  domain,  airrifiiltur*>,  anS  publia 
works  wa»  divided  botwoeu  the  Council  of  l-'inano©»  and  ttie  CounoU  of 
Diapatnhivi. 

*  VatoiM,  "Intro.,"  p.  xlvii  and  Iviii.  "Con.'><*il  i»rivf"  in  «onti»- 
difltin4?tion  to  thp  "fons**!!  ("ommuti"  (tlio  Fartiamenl  or  a  oommisHioo 
taken  frnm  Parliament  and  ttiH  (^lunml).  'TonKctl  dm  parlioa,"  b»- 
oanae  privat«  person»  could  h*rp  assert  thfir  riRht»  (b«>aiiao  the  judeM 
wore  psrtiir's  hen>,  it  wa»  jocularly  said).  Cf.  Judicial  Comtnillee  of  to« 
English  Privy  {'ounril. 

*  After  H\lt7,  the  int<>ndantB  of  flnanotk.  dukra,  and  peers  abo  had,  bat 
only  in  th(^or>',  tlie  fisbt  lo  sit,  bill  tbcy  did  not  avail  of  it. 

*  The  Lillt'  of  "Cnniteiler  dil  roi."  purely  imnnrary  a/lor  the  1.5008,  wm 
borne  by  th«  oounwlors  of  Oh&l«l«<t,  lb«  '*l>aUlia,'*  prenöd^nt»  of  «jvereign 
oourts,  elc.  The  i^rand  ofllTOrs  of  tbe  Jdair's  houwbold,  mvenwn  of 
ptovinoed,  the  prmtdeot«,  and  flmt  prondcnts  nf  the  Parliamonts.  and 
tho  king's  men  near  tb«  Parliament»,  etc.,  deaignated  aa  "(Vinsetllors 
du  TtÄ  uu  sm  CoQscils";  8<lniittttd  fomieriy  to  the  kins'»  Council,  tbev 
were  excluded  from  it  in  lß7;J.  Tb«  m«mh(ini  of  the  Privy  Cuuooll. 
dMlgnateda«  "conseillera  au  Coniwil  d'Ktal  et  priv^."  had  r-ertain  privt- 
log««,  namely  :  their  titim  of  nobiliiv  were  truwmissible  (o  the  Bnl  degree, 
(bey  touk  precedence  ov«r  their  polleoffnes  except  over  prinne«.  t.>urdinals. 
dulcM.  and  peers;  they  actxinipanied  toe  kins  whe>Q  be  attended  •  )>6d  of 
ju«Uce  ("lit  de  jusliue"),  aad  were  ailowod  to  wear  a  special  coetume. 
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qufttes,"  they  were  in  fact  irrciiiuvable ;  (c)  the  vuiUre,f  des 
requites  (eifility  in  1789) '  were  chat^fl  with  the  preparation  of 
busiiieä»  niHl  the  nuikiii^  of  re{K>rts ;  it  wa»  from  among  them 
that  the  intendants  of  the  pruvinceu-  aud  thu  iutentlants  of 
finances  were  almost  always  taken ;  their  posts,  although 
piin-hasahle  ami  hereditary  like  those  of  the  iiia^'istrates,  did  not 
procure  for  them  the  same  indcpt^ndence  as  for  the  latter  Wcause 
tliis  service  was  a  sort  of  term  of  pnihation  fur  Iiigher  eiiiploynients ; 
it  was  a  position  which  one  enter«!  only  in  order  to  quit  it,  said 
Dapjesseau  ;  id)  ivntistatUs,  seeretar\' -recorders,  who  prepared  the 
official  retards  of  the  pmcecdiiina  of  the  sessions  and  preserved 
the  nitnutet4  of  the  decisions ;  (r)  «Jrornfca  before  the  council  of 
the  king  (IW.  170).     P>iiet.  Sept.,  \MX^ 

§  ^nCi.  Powers  of  the  Council  in  Qeneral.  —  It  )iad  no  powers 
of  its  own  ;  its  aets  were  considered  as  the  acta  of  the  kitig  and  its 
different  sections  were  only  advisor}'  bodies  to  which  the  king 
addressed  himself,  if  it  pleased  him,  but  whose  advice  he  was  not 
bound  to  follow.*  However,  the  I'rivy  ('ouneil,  in  its  judicial 
role,  deliberated  and  judged  in  complete  independence,  although 
its  decisions  were  rendered  in  the  name  of  the  king.  It  served  as 
a  bond  with  the  other  sections,  inasmuch  as  its  members  formed 
«immissiona  iu  which  they  acquaint«)  themselves  with  n  portion 
of  tlie  business  which  fell  within  the  competency  of  the  other  sec- 
tions.'^ C'ertain  acts  were  even  elaborated  in  the  plenary  assem- 
blies held  with  the  Privy  Council.  Through  its  general  orders  the 
council  or  its  sections  exercised  a  large  share  in  the  legislation  of 
the  monarchical  period.*  It  was  due  to  this  (-ouncil  that  there 
could  be  agreement  between  the  government  and  the  administra- 
tion and  a  certain  regularity  in  the  application  of  the  laws/ 


i  bBlahes  150  to  ,JOO.CM()  frantw  Ord.  1644.  1674.  eto.  O'Reüiv.  "  dado 
Pellot."  18S1 ;  Üm»tüle,  "Conwp.  dox  Contr.  e.."  I,  &42-Ö.W;  Losimu. 
"Off.."  1,7.57.     Ediot  Nov.  1683.    IiamberL'-fabio." 

*  Cff.  A  woe.  p.  71 ;  l>ar<aU,  p.  90.  They  also  aasiRled  the  chanpollor 
in  the  use  of  the  seal  and  they  had  n  «iwfiftl  jurisdiction  «•allv^d  "RtHiti^tes 
derHAtpl"  whiph  embraoed  case»  iu  vol  vinir  ofiicwrs  admitted  to  tho  king's 
houwhold  and  othpr  persoiu  enjoying  the  "oommitiimus"  (appeal  to 
the  Parliament),  contests  coiwerniiiK  ih**  lille»  of  royal  ofticials,  m- 
Htanoea  in  pxeciitinn  of  thi*  docisiona  of  the  Private  Ctmucil,  otc. 

*  Uos,  "  Lea  avoeiLts  au  C,  du  roi,"  1880. 

•fiodin.  "Rep.,"  lit.  1,  0,305,  Forniul«:  "Ky  the  kiiwt  in  lii»  council." 
Cf.  attrihut«ii  o[  the  English  CounHl.     Frnnqurntle,  I,  127. 

*  Sometimes,  the  king  added  to  his  councilont  mombera  of  tho  Parliament, 
borristers.  or  even  other  pvrison», 

*  Cf.  Des  CiUeuU.  "Orig.  ot  d6velop  du  r(?([.  d«s  travaux  publics  en  Pr.," 
18»5. 

' Coaoerniag  the  work  of  the  «munoil,  cf.  Aucoc,  p.  SO;  TocguniiU, 
VAno.  R^.  et  iWvol.."  II.  ch.  II :  Flntry,  p.  SÄ. 
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5  367.  The  Powers  of  the  Priry  CounoU.  —  (A)  Preparatory 
KXaminatimt  of  admiimiratire  affairs.  The  incnibcrs  of  the  Pri\y 
Council  formed  eominittccs,  or  bureaus,  cliarged  with  examining 
a  portion  nf  the  administrative  affairs  depeiMÜng  upon  the  other 
councils  (those  which  ucrc  fsubmitted  to  it  by  these  councils  or 
by  the  «joiptmller  general).' 

(B)  Conicnlioiu  jurijidiction.^  The  Privy  Council  was.  first  of 
all,  a  tribunal ;  the  chancellor  submitted  fir^t  to  its  commis- 
sions or  bureaus  the  litigation  within  its  powers.  The  bureau 
tlius  consulted  rendered  a  decision  admitting  or  rejecting  the 
suit,  and,  in  case  it  was  admitted,  it  was  sent  back  to  the  council 
with  a  report.  The  powers  of  the  council,  which  was  derived 
from  tlie  idea  of  justice  reservetJ  by  tlie  kiug.'  embraced 
three  principal  categories  of  cases :  administrative  affairs,  r^ 
movals,  anil  appeals  and  oonfiicts. 

Ist,  As  a  superior  administraiite  court  (cf,  our  Council  of  State). 
The  Council  of  Litigation  had  jurisdiction  of  appeals  from  the 
judgments  of  the  intendants,  for  redress  against  the  acts  of  the 
Council,  or  acts  of  grace  emanating  from  the  chancellerj'  (ennoble- 
ment, legitimation,  patents  of  offices,  etc.).  But  the  other  sections 
of  the  king's  council  participate*!  in  the  exercise  of  these  contentious 
powers ;  the  Council  of  Finance,  to  winch  were  submitted  eon- 
tcntious  questions  relating  to  the  royal  domain  and  to  the  taxes» 
and  appeals  against  the  decisions  of  the  Court  of  Aids.* 

2d,  Aa  an  rxtraordinary  (ribujiai.  It  gave  decisions  upon 
the  removal  of  cases  ("  6^'Dcations  ")  to  the  council,  or  at  least) 
upon  those  which  entered,  as  it  were,  into  the  circle  of  ordinary 
affairs  and  for  which  there  was  a  settled  judici»l  law.  If  tJie 
king  called  the  case  up  personally,  the  affair  was  judged  by  the 
High  Council ;  removals  on  their  owu  motion  went  to  the  Council 
of  L>ispatcbes  (wliich  ui  tliat  way  sheltered  the  officeliolder» 
from  the  Jurisdiction  of  the  ordiuarv*  tribunals).^ 

'  Cf.  AuMc.  p.  60.  "Code  voiturin."  )7-1S  (judginenls  of  the  Dommis- 
rionen  of  Ibe  bureau  of  posts  and  niwMfcet). 

*"[U^nient"of  June'2-S,  l7:ts.on  thepn>oedure<cif  the  King's  CniuMril. 
Cf.  June,  1597.  Feb.,  IQfiO,  June.  1787.  Valoie,  p.  lix :  "  The  prouBtlure  in 
the  Counoil  of  8tato  wsa  more  niniplti  thaa  ordinary  procedure.  The 
'rOg^'eineut '  of  1738  was  still  applied  to  tbe  Court  of  Coasstion  and  wrrved 
as  a  model  for  the  Dooree  of  Julv  22,  1806,  on  the  procedure  in  the  Cuunotl 
of  State." 

*  Also  one  could  not  appeal  frotn  a  decision  of  the  eounctt.  except  by 
pi>(itluD  or  wrii  of  rrmr.  or  hy  (ippoflition,  if  the  judgtnpnt  was  rendered 
on  umpl«  M'tition.      Valait.  p.  exxv.     (*/.  IMralc,  p.  105. 

•  C/.  infra,  F'tnnnfe^',  alw  Darestt,  p.  71. 

'  Kvocatiuuti  of  full  right  for  qiieAttonK  nf  flnance  intereatine  the  king, 
for  domatniü  affairs,  clainu  of  omcebolders  oRaiaiit  the  State.  uquidatioQ 
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3d,  As  a  supreme  court  (cf.  otir  Court  of  Cassation).  FaHiiig 
within  its  jurisdiction  were  decisions  as  to  the  competencj'  of 
courts,'  removals  from  one  court  to  another  on  account  of  rela- 
tionship, re\-ision  of  criminal  judjtnients,'  and  quashing  of  judg- 
ments for  violation  of  the  law  or  evident  injustice;'  after  annul- 
ment, the  case  was  sent  back  to  another  court,  or  the  council  re- 
tained it  throujth  the  process  of  removal  in  onJer  to  judjte  it  itself.^ 

§  368.  PolysyncxU.  —  In  1715  (Dccl.  of  15  Sept),  the  secre- 
taries of  State  and  tlie  comptroller  general,  —  these  five  kings  of 
France  whose  Bourgeois  tyranny  exasperated  the  great  seigniors 
like  Saint  Simon, — were  replaced  by  seven  councils  (foreign 
afFairs.  war,  marine,  finance,  internal  affairs,  conscience,  and 
commerce).  Of  the  council  of  the  king  there  remained  only  tlie 
Pri\'v'  Council,  under  the  presidency  of  the  chancellor.  This 
system,  abolished  in  1722,  ma<le  the  mistake  of  conferring  upon 
the  same  <'ouncil  the  double  function  of  deliberating  and  executing; 
on  account  of  the  inexperience  of  the  nobles  the  deliberations 
led  to  exciting  and  useless  discu-sslons  (one  could  not  hear  the 
thunders  of  heaven,  said  d'Argenson) ;  and  besides,  a  collective 
administration  roufd  not  act  in  harmony  and  with  promptness.' 

§360.  Th«  Law  of  the  Hevolution.  —  In  1791  (27th  April, 
25th  May) '  the  Council  of  Ministers  under  the  name  of  the  Council 

of  ind<imnitios  due  in  oaso  of  tho  aboliljon  of  an  offiw.  provision  morketa, 
<:iu<i»tii>nH  of  riKlit-D  of  autliorx,  <^a»tw  to  whi<-ii  the  Compumy  of  the  Indies 
was  a,  party,  ct«.     Dartaie,  p.  75',  Fleury.  p.  8S. 

'  In  Qom  of  conflJRt  hotwi*n  judpüs  holdinir  their  powers  from  the  kinfc 
he  ntily  could  t^rniinutv  it.  DarrifU,  p.  G8  and  following.  An  «cccptioD 
was  titade  in  tlio  eoMt  of  conQicts  betwoca  tht-  Parliampnl  and  the  "  Pr^ 
nidiaux"  and  l)«tw«ea  criminal  licutennnlt^  and  proviiüts  of  marHliale,  — 
oftSMiin  which  the  Omal  Couiirii  wa,i  oompel^nt. 

*  The  right  of  reviwoa  «a«  open  u>  all  coniiornnt^d  perüons  w-ilbout  dolay 
or  Kpepial  (tonditionH :  the  nonaemnrd  nr  hin  re  preisen  tativü»  Duuld  usl'  oil 
the  means  oal^ulaled  to  atlahlish  his  innfm«>ncp,  f'oncoming  tho  pro- 
««dure.  ef.  Dareslv,  p.  70.  "C*Ias  affair." 

*  Lr.  HTfi,  p.  157;  E»mtin,  p.  4'X,\:  FUitrif.  p.  HS.  Coneeruiag  liie 
allowanep  of  appfal,  ef.  H.  dr  Pututy,  "'IV.  do  I'autor.  judlo.."  which 
oitas  oxlraots  from  the  two  memoirs  of  (IHbrrt  liv  VoUvn»  nnd  Jol\i  de 
Ftmry,  1762.  Tho  violation  of  the  law  Eigniriad  alikv  a  breach  of  thv 
Iloman  law  anrl  of  ihi<  Couluni««  as  of  the  Ordinanc-os.  Tho  roacKins  apon 
which  dtfciaion«  of  ihv  Parlianioiil  wopo  ha«od  not  being  given,  r^veraal 
was  rare.  Tho  "dtmandus  t^n  eontrari<^tfi  d'arr^Ui"  wert--  Lakcio  t«  the 
Oreat  Council,  if  it  was  a  ciuiwlion  «■onrt'nüoj;  the  decision«  of  th«  Parlia- 
mant  or  of  th»  sovereien  courta;    uthorwisu  to  the  Council  of  8lat«. 

•The  Council  did  not  kc*p  ««istors  of  its  docreoa  (noiwithstandinß 
the  "T*Kl«raünt"  of  Jan.  18,  J630,  and  the  formula:   "oxtrait  des  R#- 

K'atroB"  .  .  .).     Til«  minuuw  of  its  dmrees  are  in  llio  National  Archives ; 
llowing  the  report  of  the  oouncUor,  a  secrtlary  wrot«  down  the  dtrrisiou 
and  (hu  councilors  pnoflot,  or  at  least  tho  prtii<<ir)al  one«  of  them,  signed  it. 
'This  HVfitt-m  was  intit»duoed  into  Rusiiia  by  Peter  the  Qrvat  (171H). 

*  R<>fonnH  on  tho  eve  of  the  Revolution,  /lucoe,  p.  85.  Cf.  "rdgt"  of 
August  9. 1789. 
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of  State  became  tlie  sole  auxiliary  of  the  Chief  of  State  in  the  prep- 
aration of  tbt-  laws.  The  superior  jurisdiction  in  administrative 
inatttTä  betoii^-d  to  the  kln^  in  hin  Council  of  Ministers,  each  in 
his  own  department.'  Tim»  we  sec  that  the  revolutionary  legis- 
lation was  not  progressive ;  it  confuse«!  the  contentious  jurisdic* 
tion  with  administration,  and  cauM^  the  diso pi>ea ranee  of  useful 
machinen,'  in  the  central  organism.  But  it  had  the  merit  of  es- 
tAblishing  a  tribunal  of  rc\'ersals  as  a  Supreme  Court  (Iaw  of  27th 
Nov.-lst  Dec.,  1790).  The  constitution  of  the  22d  Frimaire, 
yearVIII  (ISOO),  restored  to  the  Rovemment  the  organ  that  it  had 
lost  (Art.  52). 


Topic  2.    Tue  Exkoitive  0(kia.v.    The  Minihtry  * 

§  370.  Th«  Public  runction«.  —  The  administrative  office- 
holders had  a  bhiirt  in  tin-  public  jkiwit,  but  for  ditfereut  reasons ; 
the  evolution  was  in  the  dirt-ctiuii  of  greutt-r  und  greater  dtrpeudence 
Upon  the  king.  The  public  function  was  at  first  a  fief,  then  an 
office,  and  finally  a  commission.'    But  hefs  and  offices  cottstituted 

'  Art.  IS.  Cf.  "  Lui.."  Si-jjl.  U,  171X).  origia  i>r  tlic  ejcislina  gyatera  of 
admitiiüiralivp  iuriulirtion. 

'  Vincrnt  ilr.  In  Ijoujir,  "Liv.  i\%m  tlt^iiit4^s,   inHfC-  «I  «IWw^  de  Franco," 
1551:     üadin.  "JKip.."  ;i.  3;    />«   TitUl.  "Hecueil  des  roU  d©   Pr..  Atm> 
rangx,"    lUOl  :    n.    Fauektl,   "Orie.   des   di|{nit^  v\   mwistniU,"   1600;; 
Faein,  '"Tr.  do«   1*"  offivkn  de  la  iwurottnc,"   1A13:    Girard  (el  Jvi»), 
"TruU  Wvnsi  Av*  Offiees  do  Pnuio«."    1638;    Loyttau.  "Du    droit   oos ' 
officMi."  in,   10:    (iuvot.  "Tr.  lie»  diffni)**  vX  ..ITn-w."    17Sfi-,S!l;    i>    P. 
AnaHme,  "Hist,  k^ii^uu.  de  la  in.  ro.vtdu.  dvs  pair»,  kt.  uflioior»."  oto., 
172ti;     l)f   hu^tiy.   "Orig.    du    pouvuir    ininiittY-rifl    en    Franco."    1881. 
Coii<->Tiiiii((  HrifclAiid,  ff.  (ilniamn,  Fi»cJui,  Boulmn,  FranquriiiUr..  and    tlw 
authors  l)ivv  cite. 

»/.ajiwn«.  IV.  .5:  Perrürt,  sw  "Offlw»."  Cf,  Polhirr.  •Traill  dca 
pf*rM)rin4^  el  d<v4  ohoM^."  no.  27(i,  and  the  lrt>aIi»r>H  on  llie  dinlinctiiin  of 
prop-jrlins.  _  Injra:  Judicial  oncanization.  Wo  »hnll  itwak  only  of 
adminiKtralive  funplionx  or  offloo-i  of  the  Rovernmcnt,  an  lliey  were  for- 
morly  railed.  Financial  and  judicial  offleea  lenrterl.  by  an  inverse  evolu- 
tion, toward  l.he  prineiplf  of  irremovahility  and  of  independenoe ;  they 
constituted,  for  the  muHt  part,  ''offices"  "nlrirtu  t<ensu.  '  In  a  (ceoond 
way  the  law  of  the  monarchical  epoch  distincuished  between  not  Ptn^i 
cbasable  ^"ncin-v6nal")  offioos  and  purehfuwLble  ("v^nal")  offi<-i«t.  Tb» 
latter  were  diWded  into  "raeuele"  and  domainal  ofBces.     I.  Offieea  nol 

SurehaaiMe,  whioh  Pothier  r&Ilcd  "purely  personal,"  were  entirely  at  tho 
isposal  of  thv  Idng.      The  prineip^  one«  were,  aooordins  (o  Loj/Mtou: 

1.  Offlccfl  of  the  rrovrti.  that  in  to  say.  ihtt  prindpal  ofHt^H  of  tbe  State 
(hiffh    oonttahic,   ohani-ellor.   lirst    prcjud«nt   o(    the    ParlianiuDt,  ot«..); 

2.  OffltwH  uf  tbe  IdnK't  hotiKeliold  (coiinoiknit,  ncretarie«  of  State,  iMwrv- 
taries  totho  kin^.  ete.) ;  3.  Miliiary  ufll<»«  (gfovomors,  etc.) ;  4.  Conuaia- 
nnnK  in  e<:-iiorftl.  Thci«  officer  n^mained  oiiI«ide  of  commerce  [i.e.  thejr 
w«re  not  lurMik')  eilherbecHiiKeof  their  itoportatioe.  becauBu  they  worts  aa 
Loyteau  aald,  "part  and  parcel  of  the  Slat«."  or  beoauae  tbair  iiteumbenlH 
were  too  near  the  Idni;  for  him  not  to  re«0rvo  oomplet«  liberty  in  ohooflimr 
thnm.  From  Ihi»,  it  rcisulU  that  the^v  could  aeitber  be  iwiiH.-<l,  nor  mortica^d. 
nor  divided.     .\.t  ibu  doatb  of  the  meunibeat,  the  )dii(  aluuu  luuj  the  rifcbt 
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veritable  property  rights  of  which  it  was  rlifTicuIt  to  dispossess  the 
incumbents  ami  which  procured  for  them  imlept^ndeiice  of  the 
superior  authority ;  the  mmmisjrittn,  on  the  other  bund,  was  only 
a  delegation  of  authority  revocable  "  a<l  nuttini,"  and  «inferred 
ouly  the  right  to  exercise  public  power;  it  was  graiiteti  to  persona 
witliuut  prestige  who  wore  supple  in»trunients  iji  Uie  hands  of  the 

to  Damn  a  suc-oeaflor ;  they  were  not  alienabJn  nor  bni-ediLary  ("aorvic«  d« 
prioconetoiubeea  h^rilace."  Loytel,  554}.  However,  we  must  Dot  believe 
that  thi»  principle  was  atwuvB  respe^fted :  for  many  of  theBO  nßicpe,  the 
iiu(K>e»>>(or  was  nttt-n  dp.<iif;iisl4'd  ia  advance,  (he  laiiK  havinR  Kfaiitc^d  a 
reversion  or  a,  paU'iit  of  r(-l«iiLiuD,  or  haviDR  allowed  the  lacuinbcut  to  sell 
biH  offlfc  during  his  lifnlimn. 

II.  Thr  purchuxiug  oj  public  office  waa  regrularly  ])ra/?ticed  afl«>r  the  lim* 
of  (^anajs  1,  \T>22.  at  nrat  in  tbo  hoaq  of  the  QQancial  offices,  a  fact  which 
wafl  Bomewhat  explainabhs  ih^n  for  the  jmlidal  nffires,  whinh  wa«  more 
opctn  to  pritioiBm  and  which  waa  practiced  only  for  fiscai  reasons.  We 
shall  show  later  how  the  practice  of  stilling  offioes  was  iotrodueed  and 
what  it»  advantages  and  \\»  disadvantagps  were. 

(A)  "C««uel."  Venaioßic.t».  These  ofliuea  were  regarded  a'<  beiriK  in  com- 
merce (i.e.  salable) ;  they  were  alienable  and  hereditary,  ^>ut  liiere  wa^  a  dis- 
tinotinn.  The  right  toexen-isp  a  public  function,  i.r.  thr  "offiric,"  wafl  not  sal- 
able; theStalewasnot  deprived  of  it.  in  theory.  Hut  tbe"ineome."  that  is  to 
Bay,  the  right  of  presenting  to  the  kinc  a  subject  capable  of  filling  the  oOioe 
and  of  malcing  him  nay  for  it.  in  cnnBiile ration  of  the  presentation,  wa«  part 
of  the  patrimony  of  the  incumbent.  The  king  was  not  fort^il  to  aciwpt 
the  candidate  presented  nor  to  give  reasons  for  rejeetiug  him ;  but  when 
there  were  no  motives  for  refusing  lo  accept  a  particular  candidate,  the  king 
KTimted  him  th«  pi-uvjsioa  of  the  office;  without  which,  the  incutobeot 
would  have  been  obliged  to  present  an  indefinite  number  of  candidates; 
the  liberty  of  fhoiee,  tnt^H  in  appearance,  wa«  found  in  foci  to  be  .ttronply 
restriotud.  The  appointee  wai  Uian  reeoivod  in  bin  ofQoo  (after  the  king 
was  infonned  coneemiug  his  lifo.  habUa,  and  religion,  and  assured  that 
h«  had  he<en  examin^^sj  and  judged  capable,  but  the  examination  W(u 
roduoed  to  a  mere  formality).  The  "röooption"  and  the  "proviBJons" 
■loao  gave  him  the  character  of  a  public  officer,  and  the  right  to  exercise  its 

Sowan.  The  inrumbi>nt  could  nol.  Imt  depriveil  of  it  except  in  three  cases : 
eath.  resignation,  or  forfeiture.  But  the  kiax  «ould  retake  posxession  of 
the  office  by  reimbursing  him  for  the  price  paid.  PurchaHable  ofüci« 
became  horeditarv*  in  consef|ueace  of  the  decision  of  the  I'rivy  Council  of 
the  7th  and  bj'  the  Ueolaration  of  the  I2th  of  December,  KKW,  rendered 
nn  rhe  opinion  of  Charles  Paulet.  seeretar>-  of  the  King's  Ohambor. 
On  condition  of  paj-ing  the  "  Fauteito."  or  annual  fee,  the  incumbent  ac- 
quired for  his  heir  not  exactly  the  right  to  exercise  the  function  of  the 
office  that  he  oceupieil,  but  the  income  of  the  ulTice,  that  is  to  say,  the  ruthl 
of  presentation;  and  there  was  no  opposition  to  the  heir's  exorcising  this 
right  for  his  beneßt  if  he  possessed  the  qualifications  ami  met  the  required 
conditions.  If  the  "Pauleite"  wa«  not  paid,  the  office  fell  to  the  "Parlies 
casunlles" :  the  king  di^poMtd  of  it  at  his  will,  without  having  to  pay  an 
indemnity:  fwm  ihai  came  the  name  "OlDoos  cosuele,"  given  to  this  cate- 
gory of  piirchu.'*able  offices. 

(U)  Domabut  OfScet  wer»'  mon.«  completely  venal  than  ordinary  Tcnal 
offlecs,  whi<;h  can  he  understood  without  difflcuitv,  since  they  wurw 
recorder's  and  scrivener's  office^.  They  were  alienable  and  horudiiary, 
with  no  tJix  to  |>ay  to  the  king  and  no  n«ce»wity  for  taking  the  ■"pi^vis»- 
ions"  of  the  offiec,  conseqmmtTy  uitliout  the  eodBeut  of  the  king.  Loy- 
seau  eonneclji  them  very  proiKiriy  nith  feudal  offices ;  originally  loey  were 
regarded  as  a  kind  of  ti*^.  In  the  I^OOit,  Ihey  were  regarded  »a  ha^nng 
been  relinquished  by  the  Ling,  in  eoiuideratKai  of  tbe  grant  of  n  por- 
tion of  bia  domain  to  which  an  otBoe  was  attached  aa  aooeaBory ;  the  prin- 
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king  (aecretaries  of  state,  intetidants).  The  general  atlmini.stration 
included  two  branches :  a  central  organ  and  local  organs,  the  latter 
being  united  into  a  re^^ular  hierarchy,  creating  secoadar\'  centers 
connected  wiUi  Uie  principal  centers;  tliis  was  a  necessity  if  the 
territory  were  at  all  spread  out.  The  multiplicity  of  affairs  and 
the  increase  of  the  [luwers  of  tlie  State  involved  a  more  and  more 
marked  specialixutiun  of  functions;  justice,  finance,  and  tlie 
army  were  in  turn  detached  fmm  the  adniinistratiou  properly  so 
called.  There  waa  a  tendency  toward  the  establishing  of  uni- 
fomiity  in  all  the  branches  of  the  wlnunist ration,  l>ecause  it 
facilitateti  the  action  of  the  central  power  and  made  control 
more  certain.  The  energetic  mechanism  thus  e»tahlished  crushed 
the  petty  local  tyrannies,  dcstroytrd  the  feudal  abuses,  encroaehwl 
upon  privih^es,  and  pre[>ar«l  the  way  for  the  leveling  process  of  the 
Revolution.  It  was  reproached  for  not  being  very  well  adapted 
to  satisfy  local  interests  —  a  point  which  is  debatable  —  or  for 
annihilating  individual  initiative,  and  for  alienating  even  the 
superior  cla.s5ea  of  the  population  in  the  provinces  and  making 
tbem  unfit  for  political  life  —  a  criticism  which  was  better  founded 
—  but  perhaps  it  was  the  price  necessary  to  pay  for  national 
unity. 

§  871.  Thft  Ministry.  —  ITie  "  ancien  r^ime  "  had  no  ministry 
in  the  modem  sense  of  the  term,  that  is  to  say,  no  coherent  group 
of  high  officials  jointly  liable  and  directing  the  admini.strative  ma- 
chinerj'.  But  there  wereministcrs;  wc  use  this  term,  although  it  was 
not  formerly  used  in  this  sense,  to  designate  the  high  officehoKlers  of 
the  central  administration,  the  chancellor,  the  comptroller  general 
of  finances,  and  the  secretaries  of  State.  Tliese  were  *'  chargfe 
d'alTaires  "  of  the  king  —  although  to-day  the  cabinet  is  the 
"  chargfe  d'affaires  "  of  the  Parliament.  The  ministers,  in  former 
times,  were  responsible  to  the  king,  who  could  remove  ihem  as  one 
may  revoke  au  agency ;  Uicywere  also  responsible  to  pubUcupinion. 
According  to  the  English  axiom  "  tlie  king  can  do  no  wrong " 
the  people  readily  believed,  uniler  an  absolute  govenmient, 
tliat  every  bad  thing  came  from  tlie  ministers ;  there  was  much 
truth  in  this  idea,  because,  althcjgh  the  king  was  .supposed  to  do 
everything,  in  reality  he  di<l  very  little  by  himself.    The  theory  of 

ciplu  of  iml(<ro&i>n>ili ty  of  the  dommia  wa«  dilTvr(>n(  in  that  tb«  tilmodnn- 
nieat  wiu  m  purpctuity.  It  wan  coaddered  a«  u  iimrleiu:«*  of  tlit>  doiTiain 
niih  a  porpotuAl  rifbl  tA  r<>puri«ha»r.  It  was  tlitti  «tUowitblo  for  r.hn  king 
lo  n'}>i)n'li)w«  th*  lAoe,  but  until  tliut  Utne,  \w  did  iiDt  |k>k»i<«m  the  right, 
provided  tho  mortsagor  Allpd  thi-  offico  or  bad  il  fiikd.  Add.  certsin 
oflSoes  hereditaty  ttj  privilege  and  r(V<«mbling  feudal  offieos:  foreetry 
offloM,  olufe-wax.  of  tht«  graud  c-Uaaix>ll(!ry,  «to. 
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the  responsibility  of  the  king  and,  consequently,  Ihu  itresponsi- 
bility  of  his  agents,  all  of  whose  acts  were  tioiiu  by  his  order, 
WBü  in  complete  discord  with  the  facts.  The  truth  was,  the 
ministry  reduced  the  royal  power,  as,  moreover,  the  bureaus  re- 
duced that  of  the  ministry.  The  king  often  reigned  without 
governing,  but  so  did  the  ministry  also.  The  bureaus  created  a 
tradition,  a  sort  of  judicial  practice ;  they  were  criticixed  for  their 
faults,  complications,  slowness,  expense,  and  red  tape,  but  on 
the  whole  they  prevented  the  greatest  of  all  evils,  arbitrary  action. 

§  372.  Offices  of  the  Court  during  the  FeudU  Period.'  — (.\)  \t 
the  Court  of  the  Capetians,  as  at  those  of  the  great  feudatories, 
were  to  be  found  the  same  offices  as  at  the  Curolingian  palace.^ 
Atn»rding  to  old  usage,  the  administnitiun  was  confused  with  the 
personal  serviw;  of  the  king,  but  gradually  the  two  were  separated  ; 
certain  officers  of  the  palace  were  elevated  to  the  rank  of  State 
dignitaries ;  the  otliers  reiiiaine<l  at  the  head  of  the  royal  household 
("  raiiison  du  rui  ").* 

(B)  The  feudal,  or  semifeudal,  character  of  the  great  officers  of 
the  crown  made  them  almost  independent  of  the  royal  autliurity ; 
tliey  were  displaced  for  the  most  {»art  to  the  advantage  of  s  new 
stratum  of  inferior  servitors,  simple  agents  uf  execution,  whose 
origin  brought  them  more  strictly  under  the  control  of  the  king. 
As  to  those  who  wore  not  suppn-sscfl,  for  example,  the  chancellor, 
since  the  crown  could  not  dismiss  them  but  was  obliged  to  leave 
tliem  ill  ofliL-e  during  their  lives,  it  took  from  them  their  essential 
powers ;  they  had  only  a  vain  title ;  thus  the  Clianeellor  was 
supplanted  by  the  Keeper  of  the  Seals  (minister  of  justice).  We 
may  observe,  also,  that  they  were  appointed  by  the  king,  and  were 
irremovable,  but  their  offices  were  not  hereilitarj-. 


*  Luchaire.  "Ann.  de  Bordftam,"  1881;  "Mftnunl."  p.  51R  ct  »eq. 
rio/W.n.lÜ4.  BC!i..51.2G5:  5.'J.6I3.  L<- frfron.  "liist.  dwutonnötable«, 
chanrcliiärs."  eti-..  review  by  D.  Godefroy,  1058.  Lcpaßc,  "has  offivoe  d« 
duehfi»  de  Loiraine,"  I8t)«.  ISorrttU  d«  Serrt-t.  "Kcch.  B.  dJT.  »orvicM 
pubUfs  di)  XIII'  aa  XVII»  s.."  1895.    OUu*on.  V.  290. 

'  LwMire,  I.  IttO:  in  Ihr  IOOOb  tliore  was  uu  ordor  in  ibe  euumcration 
of  the  offlrcrs  mfTDtionod  in  the  Cbarl^rs:  in  iho  llOOe,  a  hiomrohy  was 
estabiblied.  At  Jerunalem.  there  were  four  eraad  life  olllwr»  but  who 
■vftf.  mvocdbln :  tho  tu^-ni'^f^biU.  thci  high  (ninstabln.  ibu  marshal,  and 
lhnrliainl>Grl&in.  Ood«,  "Insl.  de  J^rus.."  \>.  \'>M.  177.  Tho  ehancoUnr. 
inforior  to  tbese,  was  usually  an  wclesioefic,  Empir»-:  iwiivw^bal,  m«r- 
ahul,  i-iiphpurer,  rhitnibürluin  (and  panlltir,  1200s>.  aruhebapl&in.  oouat- 
pHlatii).  miutttrr  i^f  the  houods.  The«o  "  minist«ria  "  W(>r4^'  atl-ocbi-d  to  the 
nt'T  and  lik«  iL  bprcditary.  FrommMtt,  p.  121,  186.  "Submiiudtwrta," 
hereditarj;  abn.     -Oolden  Bull,"  e.  21,  29. 

)  Division  nni^essary  by  the  cxton-sion  of  th«  Idng'n  powers,  and  the 

K)Wthof  tlte"Hospitiuni  r^«."    /»«m(trr(,  "Tablw";  BoU^aUtP- 129, 144; 
nunmier.  "Do  mm.  cubic,"  1SS7. 
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The  office  of  Count  of  the  Palace '  had  become  purely  honorary  by 
the  1 100  s  (the  counts  of  Champagne).  Tlie  important  pi»sitiuii  of 
tenejtchal'  {"  senescallus,"  "  tlapifer  "),  including  the  service  of 
the  table,  the  judicial  functions  of  the  Count  of  the  Palace,  the  in- 
tendancy  or  wlminiut ration  of  the  royal  domain,  authority  over 
the  provosts  and  the  military  command,  became  vacant  at  the 
end  of  1191.  The  Constable.*  chief  of  the  royal  stables,  took  over 
tlie  military'  powers  of  the  seneschal ;  by  the  1>30U  s  Le  was  at  the 
head  of  the  army  (in  time  of  war) ;  *  the  marshals  were  his  subor- 
dinates;  he  left  to  the  grand  e<iuerry  the  care  of  the  royal  equi- 
pages. The  office  of  constable  was  abolished  only  in  1027.  'Vhc 
superintendence  of  the  royal  palace  passed  from  the  .seneschal 
to  the  Grand  Master  of  France.  The  Chancellor  in  office  (as 
coutnulistiiiguished  from  the  archbishopof  Rheims,  who  vftt»  honor- 
ary chancellor)  added  the  judicial  powers  of  the  seneschal  to  his 
own  powers  as  keeper  of  the  seals  and  chief  of  the  notaries.  Tliis 
secretary  of  the  king  became  .secretary  of  State  (although  he  did 
not  bear  the  title)  and  was  placed  at  the  head  of  the  adminis- 
tration and  of  the  judicial  system,  until  the  personal  secretaries  of 
the  king  or  privy  clerks  came  to  dispute  with  him  a  portion  of  his 
powers. 

The  Cupbearer,  diargcd  with  the  adminislration  of  the  royal 
treasure,  with  the  police  regulations  concerning  food  and  the 
trades  at  Paris,  as  an  accessory  of  his  original  functions  some- 
what as  the  grand  pantler  had  supervision  over  the  bakers, 
abandoned  his  domestic  r^le  to  the  first  or  grand  cupbearer 
and  became,  in  the  1300  s,  president  of  tlie  diamber  of  ac- 
counts. 

The  Grand  Chamberlain  ^  charged  with  the  maiiitetiance  of  the 
palace  had  hartlly  more  than  an  honorary  title  in  the  1200$  and 
the  position  was  abolishe<l  in  1545.  From  that  time  the  domestic 
services  of  the  court  were  confide<l,  under  the  direction  of  the  grand 
master  of  France,  to  the  grand  chambeHain,  the  grand  pantler, 
the  head  cook,  the  marshal  of  the  mews,  the  master  of  the  houmUr 

'  Ivehaire.  SIP;    Bnusfl.  "Us.  d.  Ptofs."  I.  370. 

*  Lufhaire,  "HiigiiM  de  Olen"  and  the  "Do  8«oeeeal<Ha  Pnutci»" 
(Bibl.  "  Fuv  \viUf-»  Av  Pans,"  3d  Twin.).  Cf.  Bimonl,  "M4laiiBM  Moaod."  : 
Luchain,  "Man.."  p.  521 :  "R.  hist.."  vol.  37,  p,  258. 

>BCh..  5th  s.  If,  408.  C/.  I.  352.  Gu^nn.  "ThAses  Be.  Chart««,** 
1867.  Juri«lielJon  or  the  hiffh  conalahle  ov«r  military  penoas.  /•amfrvrf, 
"Table."  h.  V. 

*  Although  there  was  nn  p«rmanoni  army ;  and  «vea  when  thoro  wa« 
ooe- 

*  Lemonnier.  "De  ministris  cubicuU"  (CharlM  V),  18S7.  Cf.  L. 
DttisU,  "Catalogue  dee  Acica  de  Phil.  Aug.,"  Intro.     Uambert,  "Table." 
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the  grrand  almoner,  am!  the  gnuid  provost  of  the  palace.'  These 
officers  played  only  a  feeble  role  in  the  administration.' 

§  373.  HlshFuBcUoaajiesofth« Absolute  Moaarcby. — TheChan- 
ctUor*  was  irremovable,*  tliusdiffering  from  the  seeretaries of  State.* 
lät,  Of  his  seigniorial  functions  he  had  preserved  the  direction  of 
the  chancellerj','  the  custody  of  the  royal  seal,  and  the  care  of 
aflLxing  it  tu  the  royal  acts.  This  made  him,  said  Loyseiiu,  the 
controller  and  the  corrector  of  all  the  affairs  of  France,  since,  the 
aflixiiig  of  tlie  seal  did  nut  take  place  without  examination  and  con- 
setiuently  wit}u)Ut  pussible  remonstmnccK  and  opposition.  Tliere 
were  chancellonj  who  made  use  of  tliis  right  to  tJie  point  of  em- 
barrassing the  royal  autbonty ;  they  could  not  be  diäniiüsed  be- 
cause they  were  irremovable ;  tliey  were  therefore  deprived  of 
their  powers,  which  were  intrusted  to  a  Keeper  of  the  Seals  ("ex 
officio"  after  1051).' 

2d,  By  \-irtue  of  being  the  first  officer  of  the  crown  he  presided 
over  the  king's  council  in  the  absence  of  the  sovereign,  even  when 
there  were  princes  of  the  blood.  He  expounded  the  will  of  the 
king  at  the  beds  of  justice  ("  lits  de  justice  ").  and  at  the  opening 
of  the  States-General ;  he  received  the  oath  of  fidelity  from  the 
officers  of  the  crown,*  and  fealty  and  homage  from  the  direct 
va.ssals  of  tlic  king. 

3d,  As  the  head  of  the  judiciary  he  was  honorary  president  of 
the  Parliamentandof  the  judiciary;' he  exercised  surveillance  over 

'  Otticr  ^('At  oifipos  subsequently  i^rcatod  wcro  ;  ^nd  admind,  erand 
mnxUrr  of  nnilu-p«,  tbeii  eriind  miuft«r  of  the  arttlk-ry  in  tlw  1400».  ooIoid-I, 
and  Ki'iicraJ  ot  Ibu  iufautry.  1500a  <obolished  in  1G67).     Lvchoire.  p.  527. 

*  BCh.,6lh3.  IV.  21  iright  of  thu  grand  offiecni over  the  trade«  of  Pari»). 

*  AtorAuiTc,  "MbihioI,"  p,  522  (liihlioK,);  "fir.  Enc.vcl,"  h.  v.  Ct.nnrra, 
p.  MO;  /*.  dc  Mirahlmont.  "De  la  Chänfüllorio,"  IGIO;  Duckttnc,  "Hist. 
des  chanooUerR/'  16S0:  Godfjroj/.  "Hisl.  dca  eonn^tahlcs.  fhaopelierB," 
etc..  1688;  Ttj,»rrtau,  "Hixl.  do  U  ^littnixllcrix,"  1710;  BOb.,  1KI2, 
682;  Cougny,  "Q.  du  Vnir,"  1857;  Ktmirr,  "Lc  clianeelicr  Sfiruier.'' 
187-4.  List  of  Chancellors  in  da  Litcajj.  p.  639 ;  c/.  p.  407.  -174,  ■*  lettrpH  de 
provütion  d«  Moaupou,"  1768;  Dujir^LaiittU,  "L'Hospilal,"  187.1;  S. 
Lucf,  "R.  hist.,"  la  95;  iiaw^erl.  "Table."  h.  v. 

'  He  did  not  wear  moiirnin|r  upon  the  doath  of  the  kiruf. 

*  Balarv  of  220,000  poun*!«  mcliidinK  tbo  emolumenl-i  ftf  thp  m«1  (in  17.10). 
'The  £liiiclisb  Lord  Chain-ellor.  «omctimes  both  "juslioiarius" ort! rand 

Judge  (offlfe  abolished  in  the  I400r)  and  keeper  of  the  ereat  Heal  (alwayB. 
min'tuhw  tirjieof  Rli/.H)x-(h),  is  prt-srdn-nl  uf  tht?  Uouwof  l>irds,  of  Ihetl'ourt 
of  Chancery,  appoint»)  (under  eertain  conditions)  the  judges,  and  may  re- 
voke them  all.  oto.  Under  the  C'linneeUor  aro  two  law  npfirersof  thenrown. 
the  atUiriiHy^t*""''"''!,  and  tin-  nolici tor-Ren t-ral.  and  Ihn  Lord  Privy  tieal. 
^MtiAupou,  exilod  after  1774.  held  his  oRiee  until  1790,  when  it  was 
ahotifthed.    iMmbtTt,  "Table."  see  "fiarde  des  Sceaux." 

*  He  himiteir  took  oaUi  between  the  hands  of  the  king. 

*  Neverlheloas,  the  relations  botween  the  head  of  the  State  and  the 
judietal  bodies  fell  within  the  pTonnce  of  the  seeretaries  of  State.  D» 
Lufay,  p.  408. 

39a 


B374I 


HISTOnr  OF    FRENCH    PCBUC   LAW 


(Cbap.  X 


the  magistrac>'  and  prciwirwl  rcgulatüms  for  its  police  and  dis- 
cipline' Men  like  L'lloapital  and  d'Aguesseau.  as  chancellors, 
drew  up  tlie  royal  ordinances. 

§  374.  Th«  Sup«rint«iident.  Iat«r  Ch«  ComptroUvr  0«n«TaI  of 
FinancM.^  The  Iiijfher  administration  of  Auaiicca,  after  liavinj,'  fur 
a  long  time  belonged  to  the  treasurers  and  to  the  treasurers  geDcral, 
passed  in  the  1500  s,  when  the  latter  became  local  functionaries, 
to  intendants  of  finances  (Iö2.'i).  About  1Ö64,  the  president  of 
the  intendauts.  the  superintendent,'  was  a  veritable  minbter  of 
finance.  I'pon  the  downfall  of  Fouquet.  iu  1Ö61,  the  office  of 
superintendent  was  abolished.  Tlie  powers  which  had  been 
attacheil  to  it  passed  lo  the  comptroller  genera],  an  agent  created 
in  1547  to  Verify  receipts  and  to  exercise  a  surveillance  over  pay- 
ments made  into  the  royal  treasury.*  From  the  time  of  Colbert 
he  administered  much  more  than  he  superv-ised;'  he  had  the  ex- 
clusive direction  of  the  financial  ml  ministration,  and  was  occupicil 
with  the  increase  and  reduction  of  taxes  and  with  their  direct 
collection  by  the  administration  or  by  the  farmers  of  taxes.  No 
expenditure  was  made  without  an  oraler:  no  order  was  paid  with- 
out thewarrant  of  tlie  c<unptroIIcr general."  As  he  passed  ui>on  the 
expenditures  of  tlie  other  ministers  he  interfered  in  all  their  affairs.' 


<  Offle«  and  direetor  of  the  bookieUer  proceeding  under  his  authority 

lo  the  pxamination  of  bonks.     />  L»^v.  p.  40fi  (detÄÜB  nn  th«  prow). 

»  "<}r.  Eiipyol.."  SM*  "(?onirrtI«>ur  "  :   be  BoiKlUU,  "(:V>m!sn.  dc«  coaLr. 

ftfn.  «veolea  intendatilB."  I>474-NJ:  "Annuairpde  la  Hoc- d»  I* hist  de  Yr." 
881.  225;  IHpjnng.  'R.  hist.."  X.  2S.5:  XI.  ft.1;  Montyon.  "Partirul. 
«.  lestnin.  doi  fin.  Ißll)  A  1701."  IKia;  K»na»ll.  'ChamiUart."  INM;  Dt 
if«fOB.P-MI;  list,  p,  «0;  P.  VUmfut.  "  l^ttrps  dp  C'ollwrt."  18ÖI-8; 
Imtmoert.    ""Table."  see  "CoatrÖl.  p..  Fiiiam-i-a  "  ;  hoHeau,\>.  132. 

'  r/.  Ü'Aventl,  I.  70.  The  worn  \a  tAAvr  than  the  offioo;  thp  aaper- 
intetinents  of  flnanoes  were  simply  the  HiiiMTtor  a^nte  of  the  änanetal 
adminiKtntiinn.  Loysfarj.  IV.  249.  From  1023  lo  14i43  almoBt  all  the 
aupri-rintfndt'nts  Wf^rc  diahoDPst  and  incupahlc.  C^öticemioe  the  ease  of 
Fouquel,  <■{.  C.  ItnuAxrt,  "It.  de«  Deux-Mondw."*  Dm.  15.  1880.  Chirwt, 
"Vii*  el  P^(>c^s  do  Pouquel."  1864. 

*  Neoker  was  tho  dirf(ituf  of  finnno^s  only  Iterauso  he  waa  an  adha*»nt 
of  the  rofomed  religiiin.  T!ie  Fimt  Ixird  of  the  Treiwurr  in  HnKlnnd  is 
nearly  always  the  tarat  tniuisU'r,  bui  as  iIum  titiv  does  nut'exisl  oflicially. 
be  raoks  belov  the  Meoretarion  of  State.  TIo  formurly  hrld  tho  Court  of 
Sxehegpsr,  a  kind  of  «■ourt  of  ai-xtxintu,  and  wan  orrrupied  with  quentiona 
of  pubuu  (inanoc.  but  at  pruwiit  ht>  in  oblii^  to  dcvulve  these  functions 
on  thv  »tXTOfid  Lord  of  the  Troiuury  ür  Chancellur  of  the  Bxchoquor. 

^  £h  Lu^y,  p.  642:  c-uinuiiKKJuo  uf  Ti.>rray.  Salary  about  2(X>.UUU 
poiuda  (Tormyj. 

■  Und(^  his  orders  wor^  six  Jnlendants  of  finance  each  at  the  head  of  one  of 
the  following  huriiiuiK:  l.farmand  "i\yi«"e^neral :  2.  domain  and"  partiaa 
lNuniell«s";  3.  bridgr«.  ruuds.  hospilala,  and  pri-^on^;  4,  lotteries,  gun- 
powders, the  Company  of  the  lodiea,  etc. ;  5,  manufactures,  toll»,  öiihin|{, 
pastures,  «to. :  6,  treasury. 

'  Interior,  publir  works,  eommeroe,  post«,  relation»  with  mpremo 
eourtfs  and  extraofdinar>-  affairs  of  war.     ('/.  r(>\v  of  CtJbert.  Turgol, 
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He  tciidc«!  to  iM'comc  llio  prime  ininistrr,  as  in  England  the  First 
Lord  uf  the  Treasury  iiecame  the  ehicf  of  the  cabinet.' 

§  375.  The  Secretaiiea  of  Stat».'  —  From  the  group  of  clerks 
or  notaries  of  the  diaiioeJIery,  tliere  were  «ictaehwl  at  the  beginning 
of  the  13tKts,  under  tlie  tiamc  of  privy  clerks,'  certain  seribes 
attached  to  the  person  of  the  king  (sinrretaries  of  tlie  king)  one 
of  whom  was  charged  with  keeping  the  rcconis  of  tlie  sessions 
of  the  council  (131(i-i;t21)}.  They  received,  to  the  exclusion  of  all 
others,  the  power  of  signing  papers  in  finanoia!  matters.*  TTiia 
function  won  for  them  a  preponderant  situation,  which  was  ae- 
wntiiated  hi  the  InUOs*  in  proportion  as  the  great  feudal  offices 
died  out.  In  1547  they  numbered  only  four  and  were  callc<l  the 
private  and  financial  si^oretaries  of  the  king,  having  charge  of  the 
dispatches  in  his  affairs  of  State.*  This  long  title  was  scmn  changed 
to  that  of  secretaries  of  State.'  With  the  new  title  their  powers 
were  modified.  From  simple  dispatch  clerks  they  were  elevated  to 
the  rank  of  ministers.     ()n  the  oecasion  of  the  drawing  up  of  the 

Neoloir.  ^1.  dea  Cillers,  "Orlg.  et  d4ivoIap.  dos  trav.  publics  «a  Prance," 
1898;  De  ta  Mftrr.  "Tr.  d«  la  polifio,"  1713;  Pew.hfl.  •'Coll.  dot  lois  do 
poliw  dc-p.  lo  XIII"  s,"  1818. 

'  Tlii.1  trn'fit  king  (-uiiiiiiually  paid  eourt  U>  hiit  oompLroUcr  ^rouäraJ.  »aid 
Ponchartrain,.   in   spt\alfing  of   l«ouia    XIV,     Aholilion.    Apnl   27,    1791. 

»  Lwhairt.  p.  .')34 :  Companion,  "  Essai  aur  lea  clürua.  nutaries  el  fi««rdt. 
du  roi":  Fantielrt  ttu  Toe.  "Hist,  dos  Becr^tairoa  d'Etat."  1068;  De 
/rt<(ay."LeB8ecr«t.d'EUt."1881.p.577;  Vioi/rf,  II,  140;  £»Ti«in,  p.44»; 
BoUeau,  p.  125. 

•  Secrpcy  was  thp  rule  under  the"  Ancicn  Rfigime"  for  all  offiura  of  Stat«. 
VioHft.Jl,  140.  n.  I.  (TheOrdof  i:«Kt  wiw  tn  ifaltlvof  1316.  according  to 
Langhin.)     Inamb..  [H.  11.     Ord.  Nuv.  17.  1317. 

*Ord.  13  Nov..  137:*.  Art.  0;  1381,  Art.  6;  1388;  1413.  Art.  219. 
BdiPt  1478. 

*  Personal  influetipo  of  Florimuud  Itöherloi,  "  the  faihur  of  sevretaries  of 
Slate"  («öder  Chartea  VIII.  Louis  XII.  Pmncis  I).  ItöherUl.  "Lea 
Robertet  au  X\V  s,."  1888.  Ramrin.  p.  441),  c-ilwf  Ckiatnnmu, 
"CaialDgusfflori»  muncli,"  1603.  Uoder  Ix>uu  XI,  Ibey  sieued  the  king's 
letters;  under  Cbarle«  IX.  they  si^cd  for  th«  king,  The  "rtelerocnta" 
of  l.'>70,  ISSSsliow  them  in  a  higli jioxition.  D'Avrntl.  I,  59.  In  memory 
of  their  oriffin.  the  Berrelarios  of  State  Iwinit  a  pari  of  tLe  body  of  royal 
noUiries  had  to  be  proi-idt-d  with  the  title  of  Meoretarios  of  the  long::  they 
drew  u()  marriage  eontraets  for  princeM  of  the  blood.  Con(>M-»iiie  these 
secrelarifs, c/.  hnyneajt,  V,3 ;  Girard, II.5 :  Ferrüre.h. v. ; itambert, " Table." 

■•■IWelemenfof  1547. 

'  Th  tne  treatj-  of  Cateau-Cambr^ws,  15ÖÖ.  L'.\ul»«»pine  would  have 
taken  this  titJe.  followinc  tho  example  of  the  »ecretaried  of  the  king  of  Spain. 
Esmrin.  p.  4.'K).  inBicitain!*  that  tn«  change  wa»  earlier  (at  least,  IÖ.57) 
apcordißR  to  Du  TUUl,  "  Itee.  des  mags  des  grands  de  Fr,,"  ItiOl,  p.  107. 
In  England  an  peclpfliajtti«^  (clflrk  i  fwrved  as  secretary  to  the  Norman  king». 
He  l)e<TamM  a  mt-nibiT  of  tlid  I'rivy  I'ouneil  after  the  time  of  Henry  VI. 
Henry  III  had  Iwn  laymen  for  tteerotaries.  In  17tM,  there  were  Ihn» 
aeeretanofi :  forfign  affairs,  interinr.  war,  Faeh  one  could  replace  tho 
others,  and  the  »overeiffn  liiul  to  be  lu^vninpanied  bv  one  of  them  on  his 
travels.  Every  act  of  tbe  erown  i.i  counlersignod  by  a  secretary.  Tin* 
name  of  aeeratary  of  State  dales  from  1601. 

395 


|37Sr 


UISTOBV   OF  FBENCH    PUBLIC  LAV 


[Cbap.  X 


king's  orders  they  were  consulted,  their  advice  was  taken,  they  were 
charged  with  overseeing  the  execution  of  these  orders,  and  were 
themselves  permitted  to  dispatch  them  (at  the  end  of  the  1500s). 

In  appearance  tiie  secretaries  of  State  were  below  the  king's 
council;'  in  reality  they  had  almost  superseded  it  and  the  initia- 
tive came  from  them.  "  Nothing  could  be  done  without  them. 
nothing  except  by  them."  *  They  could  do  everj-thing  and  an- 
sw*ered  for  nothing;  they  closed  tlie  moutlis  of  those  who  com- 
plained by  pleading  the  name  of  tlie  king ;  yet  often  tlieir  will 
was  only  that  uf  tlieir  clerks ; '  tlie  bureaucnicy  was  already  a 
power.*  Tliey  were  nut  invested  with  an  ofGcial  title,  but  had 
simple  commissions  which  were  always  revocable.  Taken  from 
tlie  ranks  of  the  "rutiiricr"  class,  for  a  long  time,  it  was  only  under 
Louis  X\'  tliat  one  saw  men  like  Chuiscul  and  d'Aiguillon,  be- 
longing to  the  high  nobility,  attaining  ttiese  high  stations.  Tlie 
principle»  of  reversion  and  heredity  were  introduced  in  spite  of 
the  revocability  of  their  titles ;  Colbert  bought  the  supcriuten- 
dency  of  tlie  marine  and  tlic  secretaryship  of  the  king's  household, 
and  tran<)iiiitte<l  them  to  his  son  Seignelay. 

In  the  IGOO  s  tliere  were  four  secretaries  of  State  and  their 

<  Oareite,  "Jmt.adm(n.,"p.ßß.  TlinüamoinEDglBnd  :  " in tbeary,  the 
Privy  Coun"il  bulie only  lc«iu<*ouo''tl  of  theCrown;  allavtsorsovereienty 
miiHt  b«  pctrformctd  in  Council ;    the  ting  in  Council  decUrea  war,  con- 


ciudt^a  pnä«N>,  et«," 
*  Samt  Sin 


imon  called  the  «»mptroUer  and  the  »wreUries  of  Hut*  "th» 
Ave  kinfa  of  l''Vanc<>  who  exem»f>d  their  tyranny  at  will,  under  th»  nal 
kJng  and  a]mant  always  without  hin  knowl«lKe.*'  Tnder  thi-  Rrifency, 
the  initiisl«rB  were  for  a  time  Ruppresfwd  in  consenuenc«  of  th«  reaction  of 
the  privilnged  {-laä-ieü,  agutuit  what  Saint  Simon  called  "a  loaf  reijfn  of  vile 
bourKeoiffle." 

•A  "r<«lempnt"'  of  l.'iSÖ  oreet«d  bureaus  (bookkeepers  and  olerka). 

'  Centnuiulinn  led  as  a  ooosMtne-nce  to  bureaurra<-y ;  affairs  eubmitted 
to  the  minist«rs  roultiplind.  and  Cb«  ministrra  found  it  oeoeomy  to  leave 
their  work  to  th«  bureau«,  that  i»  to  say.  to  c-Ierks  who  beomme  mast«?«. 
D'Argeoaon.  the  Court  uf  Aids  in  ita  rcinonatranees  in  IT?.*»,  and  Xeoker 
in  177H.  vainly  protostAd  against  thia  now  power.  Complaint  waa  also 
made  of  thegr«al  aurobor  of  admi  nistnitive  fortnalitie«  and  the  vonxequent 
kmff  ddajn;  oomplaint  la  also  mafln  of  them  in  our  time,  aa  ve  poinplain 
of  iheoomplieatlooaof  proendure.  Tex^onrtiW*.  "Ancion  Rfigim«*-!  llAvo- 
lution,"  I,  U.  oh.  VI :  "Toward  tho  end  of  the  1700»  the««  could  not  Iw 
«Htablislied  a  buresu  of  obarity  in  the  Tno«tt  rpmoto  part  of  a  distant  proi" 
inoo  without  the  complniUer  Kencral'ii  kt-epintr  waleh  ovej  its  expendi- 
ture, drawing  up  reffulations  for  ii,  and  duttvmitiinir  its  location.  If  poor- 
bouaes  be  establiahed,  ho  mn^t  know  th»  names  of  the  mendinants  who 
preMDt  themaelvM,  bo  mu.<il  lie  informod  Muurtly  whi-n  they  <>ame  and 
wbea  tliev  w«at.  In  order  to  be  able  to  nuuiage  everythinic  from  Paris 
mad  to  know  ever>'thine  there,  it  ia  neetmtry  to  invent  a  thousand 
methods  of  rontrol.  Tho  maas  c^  papers  ia  alrefuly  ouomtoun.  The 
elowncss  of  administrative  proeediire  is  so  gmti  that  I  have  never  noticed 
that  leaa  than  a  j'eer  naK«od  before  a  parinh  eould  ^t  lis  bell  rMtored  or 
iu  presbytery  repaired  ;  ofteaer  two  or  three  yean  paw  before  Ih«  requwt 
is  cranted." 
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powers  were  of  two  kinds :  1st,  they  gave  instructions  and  orders 
in  the  name  of  the  king  to  the  functionaries  of  the  provinces  who 
were  classed  rather  arbitrarily  as  in  their  department;'  formerly 
their  functions  were  limited  to  that  and  the  apportionment  of 
business  among  them  was  made  on  gfograpbical  Hnes  (1547); 
but  a  specialization  of  administrative  work  took  place'  and  other 
powers  resulted  tlicrefrom.  2d.  each  of  them  was  exclusively 
charged  with  affairs  of  a  certain  kind  for  which  he  was  compe- 
tent throughout  all  France;  thus  the  foreign  policy  and  relations 
with  ambassadors  belonged  to  the  Secretary  of  State  for  Foreign 
Affairs ;  religious  affairs,  pensions,  and  the  issue  of  "  lettrcs 
de  cachet  "  fell  within  the  competence  of  the  Secretarj'  of  State 
for  the  King's  Household,  who  seemed  to  aspire  to  become  a 
minister  of  the  Jnterior,  so  great  was  the  number  of  provinces 
with  which  he  corresponded.  The  army  and  railitar>'  niTairs,  the 
constabulury.  and  the  postal  service  were  assigned  to  the  Secretarj' 
of  State  for  War.*  To  the  Secretary  of  Marine,  aside  from  naval 
affairs  pru|H;rly  speaking,  were  assigned  affairs  relating  to  the 
coloniejs.  the  consulates,  and  the  fisheries;  but  he  had  no  corre- 
spondence with  any  province,  not  even  witli  tliose  of  the  seacoast, 
doubtless  for  the  sole  reason  that  he  came  too  late  and  there  re* 
mained  none  with  which  he  could  be  put  in  relation  when  his  office 
was  created.*  The  distribution  of  administrative  services  was 
never  ver>*  regular  ;*  some  of  them  were  shifted  from  one  ministry 
to  another  acconling  to  the  hazard  of  circumstances ;  thus  Louvais 
assumed  the  direction  of  line  arts  upon  tltc  death  of  Colbert ; 
sometimes  a  service  was  detached  in  order  to  form  a  .superinten- 
dency  (e.g.  fine  arts,  fortifications).'    A  rational  distribution  of 

'Oeop^phioal  divisions  of  FVancp  ("RiSgloment"  of  March  11,  1626): 
1(  Foreicn  affairn:  Guyeane  and  Oasconv.  Xormandy.  Berrj-,  Cbam- 
paini«  and  Brie.  Dombes:  2.  roval  Iiuusuliold :  Paris.  LaiiKUudoL-,  Pro- 
vence. Foix.  Heam.  liigorro,  N'iMiouzan.  liuri^ndy.  Brittany,  Picardy, 
Touraine,  Man'bi;,  Poitou,  Auvprgne,  Limousin,  DourKitinni«,  Xivt^rtiM», 
OrlttaooiH,  Aut^nuinoU,  Säinioii^-.  Auuis :  S.  war:  TroiH-EvAfli<''s.  Lor- 
rainp,  Artois.  Randors.  Ilainaut.  C'ambrfeis,  Alsarc.  FViuiftK'-ConHÖ. 
Dauphiny,  UouKRillun,  ('orwp».  Th^iH«  talUir  were  thi*  frontipr  iiroviaoM 
und  It  was  lueical  to  eoaiKM-t  them  with  wiir.  Bui  Bfurti  and  ProvuDO« 
were  left  out.     De  Lu^ai/.  p.  Mi  and  following. 

'Prom  l.')7{).  royal  boucebold:  1589.  foreign  »Dfairn;  marine,  1Ö09. 
€/.  "R&glfmenl"  ot  Marrh  11.  1Ö26. 

»  De  L-ufty,  p.  477  (details  on  diplomacy) ;  p.  493  (the  eler^y) ;  p.  483 
(war);   p.  5^0  (marine). 

*Öounril  of  Commerrp  of  MarBeillen.  a  sorl  of  ministry  of  marine,  for 
the  Mediterranean  with  its  own  resource«  (cu<<tom<«).  and  cxp^^nses  for 
salaries  of  cnnsule. 

•Cumulation  of  minislries:  under  Louia  XV,  Choiisotil  directed  at  the 
same  time.  I  he  ministries  of  War,  Marino,  and  Forcijrn  AfTaint. 

•  Beine  given  this  unmethodiesJ  distribution,  tht-rp  wa»  no  difficulty  in 

397 


J  3761 


lUBTOnY    OF  FRENCH    PUBLIC   LAW 


\Cn\r.  X 


the  offices  of  State  was  scarcely  considered,  or  at  all  events  was 
never  realized.' 

§  37<3.  L««k  ol  Unlt7>  —  During  certain  periods  there  were 
personages  who  played  the  role  of  prime  ministers,  —  Richelieu, 
Mazarin,  Fleury,  —having an  almost  absolute  auüiorjty  over  tlie 
secretaries  of  State;  but  Üie  mluisto'  was  not  organized  in  a 
normal  uiaiiner  so  as  Ui  be  ilirected  by  a  sort  of  viceroy  or  grand 
vizier.  Tlie  policy  of  Louis  XIV,  who  wislied  to  be  his  own  prime 
minister  and  "  to  keep  the  eyes  of  the  master  upon  all  affairs,'* 
^erve«)  as  a  model  for  his  successors.  But  they  imitated  him 
badly ;  tlie  secretaries  of  State  di<)  nut  act  in  concert ;  eadi  was 
master  in  his  own  department.* — Tlie  English  system  of  cabinet 
government'  was  decidedly  superior  in  this  respect ;  tlie  members 
of  the  cabinet  are  jointly  responsible  (Walpole) ;  this  comes  from 
the  fact  that  they  represent  a  single  part>'  and  are  taken  by  the 
king  from  Che  majority  in  Parliament  mstead  of  being  chosen 
in  discretion.  One  of  them,  the  president  of  the  council,  is  the 
leader  of  this  majority,  and  he  is  the  one  charged  by  the  king  with. 
forming  the  ministrj'.  As  the  king  is  not  free  to  choose  the  min- 
isters, he  is  not  held  responsible  to  Pariianient  for  their  acts ;  he  is 
inviolable ;  his  ministers,  on  the  other  hand,  can  l>e  charged,  and 
a  vote  of  want  of  confidence  by  Parliament  puts  them  under  an 
obligation  to  resign.  Tliis  modem  form  of  the  ministry',  which 
was  brought  about  by  tlie  revolution  of  1688,  owes  a  little  of  its 
success  to  accidental  circumstances,  such  as  the  accession  in  Eng- 
land of  a  foreign  dynasty  rather  inclined,  in  consequence,  not  to 
govern  directly ;  but  the  preponderance  of  Parliament  over  the 
throne  was  the  real  cause.  Moreover,  it  required  not  less  tlian  a 
century  for  cabinet  govenmient  to  become  organized ;  this  essential 
pieceof  machinery  in  the  political  mechanism  of  England  did  not 
work  well  until  after  tlie  Revolution  of  1789,  and  even  to-day, 
legally-  si)eaking,  the  cabinet  does  not  exist. 

1763  in  oroatins  a  new  department  for  Bertin.  with  very  varied  powen : 
manufoclurM  of  porcelain,  studs,  schixil  of  v^ti^rinary  ni»liHno,  a^col- 
ture,  KOcieÜM  of  agricul  I  lire,  apportionment  of  pasluraie,  imgation  raoal«, 
uitaf»,  ooaebes,  barve«.  (iiihlie  fonveyonc««,  df^pols  or  i^bartdrK,  tutlvrios. 
certain  provinecs.     Le  Lu(iiy.  p.  .%2.'>. 

*  England ;  higb  dicnitariets  Urewmrer,  admiral,  cbanoellar)  dtrwtiKl  the 
servioc«  of  flnancv,  of  niarioo,  and  of  jufitiee ;  iiecretarie«  of  Stat«  bad  duiies 
whioh  wore  spocialiutd  lat«r.  foreigpi  afFoirs.  interior,  war;  eortain  depart- 
QittRts, like eoiiiini'ree.  und  puMinustruetion,  wereeonfided  toeommittoeaof 
the  Privy  Couneil ;  post  aud  bultlic  works  were  still  aLlaebrd  Lu  Lbe  Lreamiry. 

'  Le  Lucoy.  p.  3()7.  D'Argooson.  in  174».  Mm«,  de  ToQcin  to  the 
Dukdof  RirfiWicu  in  1741. 

*  So  called  because  the  Idng  amemUed  in  hie  office  (eabinut)  a  little 
ernup  of  intimate  rouncilors. 
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MONARCHICAL  PERIOD   (amfi.ti«fl.     IjOCAL  ADMINISTRATION i 
{  377.  In  OcDcral. 

Topic  1.    Tee  Bailiwicks  and  Seneschalships 


i  STB.  Provosts  (Korth)  and 
"Vipiiör»     (South). 

}  379.  B«Uiffs  (in  the  North).  Sm- 
eeululii  (in  the  South). 


(  380.     Powers  of  the  BaUiff«. 

J  381.     Same.      Deoadeooe    of    tho 

InxtitutioQ. 


Topic  2.    The  *' GovER.VME.vrs  " 

t  382.  The  OovoraorB. 


Topic  3.    The  T.vxixg  District  ("GEXEttAUTiEs") 


!3f». 
SS4. 
385. 
3Nfi. 
§307. 


The  Inteadaats. 
C}nKiD. 

Powers. 

Poline. 

l^'iauicea. 


{38S. 

{380. 
{380. 


Eütimatioii  of  the  RAle  of 

tliu  Intendant». 
Polico. 
The  ProvoMt«  of  the  Mv- 

Khal.o. 


Topic  4.    Crrres  and  Villages 


391.  The  {Cities. 

392.  Muaiüipal  Elections. 

393.  The  Town  Corporation. 

,  •UM.  Mumci[>al  R^'venuo»  and 
ExpvQ-tes. 

{ 305.  Communities  of  Inhabit- 
ants. 


S  390.  Th«  AuembliM. 

9  397.  The  Syndic. 

$  '.iOH.  Revenue«  and   BxpAiueft. 

S  :m).  (TouQoilii  of  N'otables. 

fi  400.  Tbl'  Parish. 


*BiBt.iooiiAPfiT:  Coucerniniir  the  diffenmt  oIQcof.  ef.  Girard  tt  Jolg, 
"Oflioeo,"  p.  825;  "SuppUmiont"  to  "Tr.  dos  Avdos  oont.  Tostat  dea 
tC^tnlilf«,  4>lectionii,"  el«,,  It'Aö;  "'Souvvaux  ainomUr.  du  royaunt» 
par  i;6u£raIit4J8.  ijleetioiu.  paroisMW,  fcux."  L736;  Dnmoulin,  "Desur. 
g6n.  du  roynumo  div.  m  ^An6nUit^."  1762-67.  Conooming  tho  ad- 
min, divtt.  of  ancient  PVuniie,  rf.  Monad,  n*",  296  <*i  *eq.;  Lurhtiim,  "Kt. 
E.  I'admiD.  dc  Louis  VII."  tSS^;  A.  Molintfr  in  D.  Vaustte.  t.  VII; 
Roiiehai:h,  ibui..  t,  XIII  et  XFV;  Ätlard.  "De  l'admin.  des  provinocs 
av,  1789,"  1SS5;  Purjuti.  "Inst,  proline.,  eomm.  et  oorp.,"  1836; 
Monntl,  "Uiüt.  do  l'adniiu.  «n  Fr.,"  18S5 ;  BorrdU  dc  Stm»,  "Roch.  a. 
div.  9ervioo.i  publica  du  XIII«  au  XVIi"  ».."  1805;  B»mtin,  p.  35S; 
Olaxton,  t.  V,  p.  460;  Ricard,  "Lex  iustit.  judi'*.  et  admio.  de  l'ano. 
Fnuico"  (Gox).  ISS5;  Krug-BaMf.  "L'AIaaee  avanl  I7S0,"  1877; 
A  mfiai.  "  D^nombrement  de  la  province  do  Bourg<^:ne,"  1790 ;  /... 
MaUr^.  "U  Maine  ».  l'Aue.  Ute.."  18Ö9;  BCli.,  5«  »..  4.  ISi;  Pcjpy. 
"R.  hisl.,"  41.  94;  A.  Babeau,  "Im  Pmvince  ttoux  l'auc.  r^me."  \i^; 
CoHoor^'Loubeiu.  "L'admin.  int.  de  la  Castillo  au  XVI*  s.,"  1800: 
Bourinot,  "L<xid  Oovero.  in  Canada."  1807. 
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§  :t77.  tn  0«narftl.  —  The  political  and  administrativ«  dlvi^ons 
of  France  are  of  different  origins  and  dates:  1st.  one  kind, 
somewhat  feudal,  corrKjponding  to  the  large  and  small  seigniories, 
the  baitiiev^L*  and  "  aeneKhaUhipa,"  were  divided  into  provost- 
ships  and  magistracies  {'*  vigneries  ") ;  2d,  others,  another  kind, 
arising  mider  the  monarchy,  gopernments  or  prowice»  (1500s). 
were  identical  with  or  analogous  to  the  ^reiit  fiefs  and  were  in 
strict  relation  to  the  geographical  configuration  uf  France;  .'i<l, 
finally,  the  more  modern  and  more  artificial  division  was  that 
of  generalities  and  elections.  Within  these  limits  cities  and  a)in- 
munities  of  inhabitants  formed  special  units  in  which  was  main- 
tained for  a  more  or  less  long  time  a  regime  of  sclf-guvemment 
recalling  to  some  extent  that  of  Kngland  (r/.  also  tlie  "  pays 
d'Etata  "). 


Topic  1.    The  Bailtwicks  and  Sekesciiauhips 

§378.  ProTOBU  (North)  and  "Vlgulers"  (South).'  The  royal 
domain  was  at  first  administered  hy  provosts  ("  pnrpositi  "),' 
a  sort  of  intendont  ha\'ing,  like  Carolingian  functionaries,  the 
most  variöl  powers :  military  commandants,  inferior  judges,  and 
collectors  of  fines  and  revenues  of  the  king.  They  held  their  office 
sometimes  as  a  fief,  sometimes  by  farm.*  an<i  the  independence 
which  this  system  hniught  them,  abided  to  the  extent  (tf  their 
powers,  permitted  them  to  make  exactions  and  nbuäcs  to  «'hich 
it  was  necessary'  to  put  an  end.  This  was  accomplished :  1st, 
by  charters  of  fmnchises;  2d,  by  the  substitution  of  the  warden 
("  regie,"  administration)  in  the  place  of  infeudation  or  farmage 
(Stephen  Boileaii  under  Saint  Louts) ;'  1^,  by  the  contfol  of  the 
seneschals  an<!  bailiffs.  The  ordinance  of  August  26,  1493, 
definitel.\-  made  the  provost  a  paid  royal  officeholder.*    'llie  bea- 

'  Or  vinoouuU.  cbkt«Juiui,  solicitora. 

■  lostitutod.  perliBps.  tu  imitatioa  of  the  "pramitti"  of  tlw  mom^ 
teries.  The  Ca|>otiBnB  feared  to  orfAt«  rivals  for  tnemmlve«  "by  (finnc  U> 
Lhwir  mhnrdiniitTO  (hw  litltM  whii'h  tht>y  lia<l  bom«.  XiiKh  CapM  croat«d, 
tiowevor.  a  couut  at  Paris  <"(K>uw>h  rLifalJii").     "I^i'n^t"  of  Orl4atu, 


Oflt.  2.  )n,%7.     Of.  Ord.  1115.  1254.  3  and  4.     Bruud.  "VU.  d*«  PiorB."  2, 
139;  listof  n.yÄli)njv.jK|«iii  r2l>2.     nrii..  1892,638.     L.j<-A<iirr,  p.  .W«. 

*  liorrttlH  tie  Scm»,  "Riwh.H.  div.  ourvioos  pu lilies  dti  Xil'au  XVU*»,.*' 
I89A.     dry,  "  Doo.  s.  1m  rtX.  dc  la  royauI6.^'  p.  48.     Ord.  1303  (1,  3&8)  t 


1330  (XII,  449[.     Ssamhrrt,  '"VmUv"  see  "Pr^vAt««." 

*  JoinviUt,  "  Vic  do  Saint  Louis."  e.  14 1,  $  715  (c/.  Botrtlti  dr  Serrts.  p. 
fi31).  Provoat-i  who  bought  their  olflrcx  allowed  to  go  unpuni.ih<>d  toe 
orimea  of  llixir  rMlativi.**  and  of  rich  lavn.  Saint  Louik  dtHorad  tbat  the 
ottoe  of  provoHt  should  no  loneer  bo  sold :  hu  ifuve  it,  with  good  pay.  to 
a  man  whn  did  "bonne  et  roid©  justico."     Et.  BoiUau. 

*  /«.,  XII,  214  (c/..  however,  c5n].  Blob.  1498.  Art.  60>.     Oath.  et«. 
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dlp^  and  "  vipiiicrs  "  of  tlip  srmüi  wore  only  provosts  under  another 
name.'  In  the  UMM  s  iMitli  were  rcHuc*^  to  the  exercise  of  judicial 
functions  almost  exclusively ;  they  became  inferior  royal  judftes.* 
§  '>70.  BaUlfla  (In  th«  North),  Seneschftla  (bi  the  South).' 
OrisinB.  —  The  grand  seneschal,  an  offici-r  of  the  court  who  w&tched 
over  the  royal  provosts,  dLsappeared,  and  even  had  his  office 
been  maintained,  the  extension  of  the  royal  domain  would  have 
rendcretl  hi«  control  inefTeetive.*  The  king  was  under  the  necessity 
of  .sending  Palatini«  into  the  pro\nnoes  with  missions  which  re- 
called those  with  which  the  "missi  dominici"  were  formerly  in- 
vested ;  these  delegates  were  designated  hy  the  name  of  bailiffs 
('*  ballivi,"  "  baillivi."  '*  bajuli  ").'■  They  belonged  rather  to  the 
central  than  to  the  local  administration.  Hy  a  "proce3ÄU.s" 
analogous  to  that  which  transformed  the  masters  of  petitions 
("  mattres  des  requites  ")  into  intendantt  (1500  s  and  IßfX)  s),  the 
haiUtTs  became  local  agents  having  a  fixed  post,  a  definite  district 
formed  of  u  group  of  provostships,  and  .ler^'cfl  as  hierarchical  inter- 
mediaries between  the  provosts  and  the  king.'    In  the  testament 

*B4am:  scvi-nUwii  "vios"  (1200«)  or  bailiwloka  (13008>;  infi-riur 
ofB<^ers  of  th«  "bajle."  mMsengers,  "begfuer*"  or  "viguicrs,"  u  sort 
or  bailiff;  "uUt^rK,"  "arciuten«,  '  fiscal  solicitors,  toll  K»tti«T^>ni,  voUeo* 
tors.  Cadier.  "EtaU  de  Beam,"  p.  119  and  foUowing.  C/.  English  oor- 
oners,  «xamtables. 

*  Ferriire,  ae*>  "PrivAta";  Fleury,  "Inst,  au  lir,  fr.,"  I.  114;  Guyol, 
"Rupert.."  h,  vo,.  eDumorates  various  funotionarii«  bearing  tho  name  of 
"  pr^vfit,"  amon^  others,  the  provost  of  Chs  hAtsl.  or  crsnd  provost  of 
Franc«,  wbu  f-YVTCiBed  a  eerlaiti  juriadicti(in  over  tfw  Luuvreand  th«  ru.val 
houBohold :  th«  ptotmIb  of  the  msnhslB  (thirty-thro«!  in  ITSU)  charged 
with  survpiltant'P  ovpr  the  grwit  roads;  the  provost  of  Pana.  «-hief  of  iho 
ClLfttclut  ur  provost  and  viscount  of  Paris,  who  liad  tb«  »am«  jurisitiutiuu 
iLs  tlie  hailins  aad  seneschals,  nod  who  was  a  royal  functionary,  differing 
from  the  provost  of  fDercbants.  a  municipal  officer,  head  of  th«  bunxau  uf 
tho  city  of  Paris  (aud  uf  Lyon). 

•  Bibliog.  in  I.uchairr,  'Man.  do«  Inat.,"  p.  Ö-13;  Cf.  Tixier,  "Eesaiaur 
Im  liaillia  et  x^n^fh.  ro\-ttuK."  1898.  ii.  18.5;  Du  Canijt:,  vm  "Baillivi," 
•"Olim."  "Tabli-,  h.  vis'';  Pcrrihre.  "Din.'*  tbibl.) ;  ItamherU  "Table": 
A.  MoUnier,  "Corrcsp.  admin.  d'Al/onBO  de  Poitieni."  t.  I,  1864;  f>e 
Roriirt:.  "L'A«»i!M>  dii  bajlliage  de  Senlis"  (\.a.H.,  1891);  Cf.  above. 
"EtaUg<5n.,""Etat»pruv.."  U.809;  "Trail*«  du»  olllf««."  p.  855;  and 
infra,  "Judicial  Organization,  "  otf.;  PardtMU»,  "Organi«.  judir.."  IS."»!. 
Vuitrff,  "  Bt,  It.  U>  r*K-  fmnne.,"  1878-8,3;  Ltu-katrr,  "Inst,  moriareh.," 
t.  I.  1883;  Ecrrat,  "SiSnöeh.  d'Auvergnc,"  188G;  Labardr.  "•ThfrsoB 
E«.  Ch.."  1854;  L.  Drluk,  BCh-,  1859;  "Hac.  Antiq.  Norm.,"  t.  10.  p. 
61  ;  Qufnrjult.  ihid..  t.  2ry.  p.  125:  L^Jitrrr,  BCh..  18G0;  Furarat.  "Thftses 
£c.  Ch.,"  1878:  Btautempt-Betmprt.  "Acad.  h.  mor.."  t.  134:  "M^m. 
Arch.  Senli."!."  7,  1 19. 

•  C/.  Seneschal  of  Xormandy.  Gln»»on,  "iiwt.  de  I'Aoglet.,"  vol.  II.  p. 
330.  Tours  through  the  country:  right  to  (ÜKmiss  Ih»  bailiffs.  "Or. 
Cout.  de  Norm.."  e,  4.     Circuit  judgea  in  Kngland. 

* /)i(  Canur,  "BailU"  means  guardian,  protector. 

*  England  (liku  Normandy)  was  dindml  into  counties;  the  viacwunt 
or  shenfl  ("shiro  gcrova")  eonvsponded  to  the  Proneh  "grand  hailli." 
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of  l^liilip  Augustus,  or  ordinance  of  1190.  the  existence  of  these 
permanent  functinnaries  was  already  stated  as  a  previous  foet;' 
the  institution  wos  regulated  In  the  1200  s.'  The  seneschals  of 
the  West  and  the  Soutll.  feudal  nfficers  who  were  transfonne<i  into 
royal  functionaries  by  the  annexation  of  fiefs,  j)Iayed  the  same 
r6lc  as  the  bailiffs  of  the  North.' 

.\mong  other  facts  which  at-conled  well  with  the  origin  which 
we  have  attributed  tu  the  bailiff  we  may  mention  their  strirt 
dependence  upon  the  central  power:  they  were  appointed  and 
removed  by  the  kinR;  they  held  their  offices  in  wardenship  and 
not  as  fiefs  or  by  lease ;  they  were  taken  from  among  the  members 
of  the  court ;  and  they  came  ref^larly  to  render  their  accounts  to 
the  king.*    llie  Parliament  never  ceased  to  require  cliem  to  give 


The  snbortlinatr  h&iliffs  horamn  simple  doorke^pprs  or  Qiihors  ("hulo- 
tiip«"*).  Tliw  sheriff  wa*  oriKiiiaily  «■l«^-t»KJ  by  Ihn  frw  men  nf  the  «him: 
the  eleotioQS  being  disorderly  and  re^ukiae  in  tbn  eleotioQ  of  poor  fun^ 
ttonaries.  Edward  II  supprvsaed  them :  at  thf«  same  timf^,  it  was  dectided 
that  sherifTii  ahouM  own  in  the  ahir«  »uSiRieut  landed  property  Lo  axnir» 
their  respoosibility. 

'  Briu/tfi,  "IT«,  dwt  fiefs,"  I,  rtCKi,  wrongly  attribnteit  the  creation  of 
Ikailiir«  to  LhnOrd.  of  1190;  eh.  Art.  2:  "lu  tavris  noHtri«  liaiUivoM  noatro« 
poxuimus  t)ui  in  bailliviis  emis  singulis  meuiäbus  ponent  unuiii  diem  qui 
dt^itur  asstaia.  in  quo  omnr-ii  illi  qui  ftumorem  facient,  recipient  jtu  mum 
p«r  eoN  et  jUHtitiam  sine  dilations,  el  iioit  noMira  jura  et  iioMlram  jUBticiam 
et  fordMta.  que  proprie  nostra  sunt,  ibi  Bcribcntur."  The  bailiffs  who 
are  here  under  eoiiNiclenLlion  and  whom  modem  writerH  designate  uDdcv 
the  name  of  "Ki-aud  buillis,"  are  di^tineuistied  from  another  eatvKory  of 
bailiff!),  somctimeri  called  'Vpetit«  baillü.  '  sliffhtly  different  from  prorofltii. 
Cf.  (i\rar<l  and  Jnij/,  "Oluce«."  vol.  11;  finisMi,  toe.  cii.  \ormandy, 
Lichandi  d' Anitjt,  "RAIca  do  TEehiquier."  1840,  p.  KM  and  foUuuin«. 
"Bailti^Ha"  mdicate<l  al  flr«t  the  function  rather  than  the  ctrcumBeritK 
tion.  which  wiu"  not  Hxed.  Lurhatrr,  "Man."  p.  545.  It  wiw  not  until 
about  12^  (in  the  shires)  that  liiLiliffs  wen>  draiifnated  as  bailiffs  of  a  cur- 
tain phtce.  The  Tthort  term  of  offißo  of  the  bailiff  <;at  least  in  principle, 
three  yean.  Ord.  12.56;  cj.  n.  2S7,  Beanmanoir)  is  in  harmony  witli  the 
theory  of  oriein  that  we  uavo  aciwpted.  Cf.  Petit-DulaiUi«,  "Louis 
VIII."  p.  3)54  :  Bor.  de  Serrra,  p.  IU5.  Caneenunf  the  idea«  of  the  latter. 
seei  Eumfin,  p.  354.  n.  H. 

'On).  12.>t.  125(i.  1302.  1320,  etc.  /MmWrf.  "Table." see  "BaUUigM." 
Oaih  of  -baillis."  125-1,  1363  (ffrrarcf.  II,  IMO),  "  TiHer"  p.  «6.  Cf., 
eoneeming  apiiointment  of  "baillis."  Ord.  Feb.  5.  1388;  Jan.  7,  1400. 
tgamb..  VI,  644.  859. 

»  Eamein,  p.  354.  (In  1137.  maintenanoe  of  the  acneschal  of  Poilou. 
after  the  marriae»'  of  Louis  VII  to  Eleanor  of  Ouyenne.)  Did  the  id- 
stitution  of  "bailiis"  luiveitaori^n  in  this  particular  fact?  M.  Esmein 
thinks  »o,  Cf.  Liiehmre,  p.  5S0  bihlioß).  llrnuUmpt-Btaupri.  "Coul. 
de  I'Anjou  et  du  Maine."  l«lX>-y7;  .1.  Molinier.  BCh..  1873,  IM; 
CaduT,  -Etats  de  B6am."  p.  121. 

*  Bailiffs  often  sal  in  the  Parbameot  during  the  1200  s ;  was  >1  as  judges 
or  as  tboeo  amenable  to  justice  ("  justieiablee")?  Aeeording  to  Brugnol, 
"Olim."  II,  p.  XX\*TI.  it  was  as  judges,  because  they  were  «lUv  meinbors 
of  the  Parliament  "in  mission"  ;  when  their  decisions  were  üunmitted  (o 
Ibis  lK»dy,  they  were  then  both  judees  and  purtice,  The  Ord,  of  I2yi 
prohibit<>d  them  from  serving  as  judges,  at  lea^t  from  fnnninc  part  of  tho 
council,  and  after  130"^,   Ihey  no  longer  ait  in  the  council  while  perform- 
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an  account  of  their  admin istration ;  councilors  iDformcfl  them- 
selves ou  the  spot  concerning  their  acts;  and  finally,  under  Saint 
Louis  and  under  Philip  III,  "inquiren"  were  sent  by  the  king 
into  the  pruvince-s  in  order  tt»  re<Jresa  wrongs  eoniniitted  by  the 
bailiffs  and  ufRcers  subordinate  to  tliem  (judges.  Itayles,  notariea, 
and  »erf^eauts).* 

§  •iiH).  Power«  of  the  Bailiff».''  —  Tlie  baihff  represented  the 
king :  he  whs  a  sort  of  viccmy  ;  he  conuuan(le<l  in  a  ver>"  extended 
district;  his  i>uwers  were  almos-t  those  of  the  king,  or  at  least 
they  were  tnwlcled  upon  those  of  the  king  and  were  limited  only 
by  the  Intervention  of  the  king,  al«'ay3  possible,  and  by  the  re- 
sponsibility which  he  himself  incurred,  (a)  As  an  administrator 
it  was  his  business  to  execule  the  orders  uf  the  king  and  to  superin- 
tend the  inferior  officeholders,  to  make  [Hdice  regulaiicins  and  to 
maintain  peace  in  the  bailiwick,  to  publish  the  ordinances  of  the 
king  and  to  is.sue  thetn  liimself  in  case  of  need  : '  (6)  as  mlUtarr 
chief  (and  consequently  he  was  a  snklier  and  always  a  layman) 
he  summoned  the  king's  men  for  service  in  tlie  army,*  put  himself 
at  the  head  of  the  contingents  of  the  provosts,  defende<l  the  baili- 
wick, ami  exacted  the  fine  or  tax  due  in  place  of  military  service; 
(c)  as  Justiciar  he  was  charged  by  the  ordinance  of  1190  to  render 
justice  to  all ;  thenceforth  he  rendered  judgment  in  cases  of 
denial  of  justice  by  the  prnvnsts,  he  had  even  the  power  to  call  up 
brforc  himself  cases  which  were  submitted  to  them  just  as  the  king 
could  do ;  ami  as  he  was  charge*!  with  the  oversight  of  the  domain, 
domainal  cases  naturally  went  to  him ;  in  time  his  jurisdiction  in- 
creased, as  we  shall  sec  later ;  he  became  a  judge  in  eases  of  appeal 
from  sentences  pronounced  by  the  provosts,  and  jurisdiction  of 

ioK  their  duties  (cf.  Orel.  1290).  Cf.  Tizicr.  p.  122.  The  Ord.  of  April. 
1-1.^,  prp«eri))od  that  the  hailifTs  sbould  appt^r  in  the  Parliament  in  casi! 
of  appoAls  fmiii  thdir  Vwili wick. 

'  Thev  wore  far  from  potsi-^sini;  all  the  virtues  that  lltaumarwir  r^ 
quir«>d  oi  thnm,  Ch.  I.  In  providing  for  theae  inquiriiw,  Saint  I^mis  seems 
to  have  KMii^riLlii^t*^  "■  formw  custom.  Lnngloi»,  "Phil,  III,"  p.  329; 
Luehnir--,  p.  r^i.  luuuiriüs  in  iht  South,  1247.  IZW.  1277.  "Lavettes 
duTr.  ties  Ch.."  vol.  11.4202 onH  fnHowinit:  vi>L  IK.  3627.  A.  Molinirr 
in  U.  VaixMii-,  vol.  VII.  11.  .VX) ;  X.  pr.  c.  141.  Innuirv  of  1Ä17  (vmceming 
ft  "baiUi"  of  Col^>nliu,  L  Driirlt.  ■'Anticj.  \orm..*'  Iil51.  Cf,  BCh..  28. 
flOO;  34.  IW.  "Olim."  poMim.  iniitruPtioTi.i  or  reprouehes  of  the  Parlia- 
inent,I,437;  11,78, 103.cl<'.  Gla«mn.  V,40].  C/.  -Kfiformat^'ur«"  of  the 
13008.     laamhvrl.  "  Tablit." 

*  Beaumannir.  I,  20.  Cf.  the  Eneli'ih  sheriff,  whn  like  him  lost,  in  tim«, 
many  of  his  parly  [»wtr«.  Fiirhrl. ''  BittiÜMh  ('onslitutioo,"  vol.  II,  p.  31 ; 
C/cwson.  VI.  490.  In  North  <I«rniBiiy,  the  solioitor  ("  Voßt,"  "Gayeraf." 
"Schulze")  vran  hoth  administrator  and  jiidee.  In  the  west,  adminis- 
tration and  juhIh:«'  vrt'nt  K^iiarHtv.     SchrAIrr,  p.  (Wl)  ("Aratmaim'*}. 

*  Beaumanoir,  II.  293;    D.  Vaisatle.  X.  pr.  c.  174. 

'  Cf.  English  "poswe  oomitatus.'*     />.  Vaissete,  X,  pr.  c.  126. 
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cases  involving  tht-  nubility  '  was  resened  to  him  in  the  first  in- 
»tauce ;  (tl)  as  financial  a«eat  he  collected  the  Ones  und  judicial  fees 
("droits  de  justice")  to  which  his  judicial  functions  gave  rise; 
he  collected  extraordinary'  dues  like  mortmain  and  regalian  fees, 
although  ordinary  and  less  variable  revenues  went  to  the  provosts 
who  fanneil  tlieir  offices  and  paid  a  lump  sum  ("  forfait  ") ;  he 
farmed  them  out  to  the  provosts  and  centralized  their  receipts: 
he  administered  the  royal  domain ;  he  paid  the  local  expenses, 
su(^  as  the  salaries  of  inferior  officers,  and,  finally,  he  turned  over 
to  the  royal  treasury  the  funds  that  he  received.'  In  the  acctMn- 
plishment  of  these  various  duties,  the  royal  bailiffs  found  them- 
selves in  connection  and  in  almost  continual  conflict  with  the  feudal 
powers,  the  Cliurcti,  the  nobility  ami  the  communes ;  the  royat 
authority  had  no  auxiliaries  nitire  anient  or  less  scrupulous.* 

§  IISI.  Same:  D«cad«nce  of  the  ItuUtutiou.  —  More  numerous 
and  more  and  more  varied,  tlic  powers  of  tlie  bailitT  could  not  fail  tu 
disintegrate ;  tliis  began  ti>  CKx:ur  about  the  )>cginning  of  tlie  l-VlOa. 
1st,  In  the  matter  of  finances  he  was  supplanted  by  recelTers,  his 
clerks  at  first,  but  (1320)  eventually  indepentlent  royal  officers.* 
For  the  collection  of  taxes  levied  during  this  {K-Ttod  a  äi>ecial  ad- 
ministration was  created.  2d,  His  judicial  poven  passe<l  to 
lieutenants  who  were  more  cunipetenl  than  he.^  TJd,  Hiüi  military 
powers  lost  much  of  their  importance  in  consequence  of  the  crea- 
tion of  a  permanent  anuy  (14ÜÜs),  and  what  was  left  passed  to  tlte 
goveniors;  in  the  eml,  he  retainetl  oidy  the  power  of  convoking 
tlie  vassals  for  feudal  service  ("ban"  and  "arriöre-ban  ").     4th, 

>  FUurj/,  p.  76;  ef.  below,  "Judietal  organiration." 

»C/.  LofCstoit.  p.  327;  Peiit-Dutailli*.  p.  383:  tiorrrlti  de  Srmt.  p. 
200.  Conoomini;  the  a<TOunta  ot  the  provoste  and  bailiffB.  cf.  Bnttttt, 
II.  cxxxix;    PelU-Üutaiüü.  p.  522. 

*  Bardoux,  "Lm  lAeiatm,"   1V77. 

«Ord.  Jan..  1319;  March,  1319;  Mav  27.  1320.  Cf.  ahw  Ord.  Nov.. 
l.-KS.  Art.  27.and  Juno.  i:t«.  l),rr,u,t.  lillT..  fnambeTt.  "Table,"  «ee  "Re- 
oet-eurs,"  The  receiv^rm  an|)«ared  lirst  id  the  South  (1247  at  Carcasnoniie, 
etc.).  D.  VaisseU.  VII, ,500;  (;ta9ton.Vi.  p. 91 :  Co^mt, "EL&ta  do B4arn." 
p.  124.  At  Faria.  12K;>.  BortUi  de  Serrai,  p.  221.  The  administration  of 
wBtwn  and  forests  was  withdrawn  from  the  bailti  at  the  end  of  ■)■«•  iSnOs. 
Ord.  1292;  1333;  1346.  C/.  Qermany.  thp  "  Reutmoistcr, "  subordioat« 
to  the  "Vogt"  or  "Amtmann."     Schröder,  p.  602, 

■At  the  end  of  the  12009.  the  seaeeobal  at  Toulouw  judir»d  only 
vben  aaaisted  by  a  «^hipf  justi(>«  who  -m»  a  ffraduatc  in  law  and  appoint«a 
by  the  king,  and  who  had  the  risht  to  xiL  in  the  absf!iH>«i  of  the  aonoHhal. 
BmHarie,  -^Plul.  le  Bel."  p.  187.  In  the  North,  the  Onl.  of  Feb.  5,  1388 
{fa.,  VI,  545),  allowed  the  "haillis"  to  have  lieiitnnams  to  roplsc«  them 
in  ca«e  of  necessity :  Ord.  1498,  Art.  47.  th»  bailifl'»  («uld  not  dismiss 
them:  and  in  the  l.WOs,  the  baitilTR  were  not  oUoweU  to  act  as  judge«. 
From  the  end  of  the  1200s  the  king's  luilicitor  bad  ruplaued  the  bailiff  in 
the  defenee  of  the  royal  intereata.  Cf.  beJow,  and  Cuyol,  "R6pert.,"  see 
"BaiUi,"  etc. 
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His  administrative  functions  in  the  end  were  inherited  by  the  In- 
tendant and  his  subdelegates ;  these  newcnmcre,  more  compliant, 
more  dependent  on  the  will  of  the  king,  wej*  preferred  to  the  bailiff, 
a  man  of  arms,  invcstcjd  with  a  venal  office  (fn>m  the  time  of 
Francis  I),  who  was  irremovable  and  whose  office  was  even  hercd- 
iUry  after  ItiOS.'  The  bailifl's  of  the  1600  s  and  170()  s  were  chiefs 
of  the  local  nobility;'  personaRCS  of  pageantry  and  almost  of 
comeiiy,  without  real  powers.  In  1789  the  haihwieks  and  sene- 
schalships  were  no  longer  anything  but  judicial  and  electoral 
div'isions.' 


Topic  2.    Thb  "  Goverkments  "  * 

{  382.  Th«  OoT«morB "  )>e^an  as  military'  commanders  witli 
extraonlinary  powers ;  they  were  placed  at  the  head  of  several 
bailiwicks  or  seneschal  districts  in  such  a  way  as  to  concentrate 
their  forces  and  to  defend  them  more  efficaciously  (1300s) ;  they 
were  entitled  lieutenant  generals  of  the  kinj;.  governors  and  lieu- 
tenants for  the  king,  and  bad  only  temporary  authority.  From 
this  beginning  there  grew  up  in  the  ISOOs  a  regular  permaneot 
institution  (edict  of  May  6,  1545).*  Lieutenants  of  the  king, 
taken  from  the  high  nobility,  their  situation  and  functions  gave 
than  great  powers;'  the  civil  wars  rendered  them  quasi-inde- 

'  Edict.  Oct..  1603  and  Jan..  1606.  Ord.  Bloi».  1579.  Art.  263.  •' Arr. 
Council."  Dec.  16,  1759.  Herwlilv  was  n1>oli>ih«d  by  orciem  of  the 
CouDCÜ  of  Oct.  26,  and  Dw.  20.  1719  (aceordine  to  BoUtau,  p.  334}. 
C/.  Lotfaeau.  "Off.."  4,  4.  66. 

•DicTfteof  th^  Couni-il  of  1761.  JudgmvnU  wi-n-  n^rKicred  in  their 
man».  Tboy  dcLenmuud  uu  tliu  &rsi  imduucu  pureuual  dilTt-rcacea  among 
nobles  OT  clerks. 

*  It  i«  lidinitt«d  that  thwe  waro  829  of  them.  Cf.  "Ann.  Soc.  Hiit.de 
Fnuteo."  1S50.  vol.  14  (1768).  Boiltau,  p.  82-334,  "EM(  dm  b*ima«iM 
et  (•^nrisohaiu»^-!?^."  Jan.  24.  17S0. 

*  Uffteaii.  ■■omw»."  IV,  4,  26;  Ferriirt  (bihi.) ;  Onyol,  "IMpert."; 
CA.  Mörtel,  "ür.  Ein;yel.."flee"Gouvcrnonicnt,"  "Gouverneur";  Marvjn, 
"La  Br^tAfno  »t  lo  due  Aiguillon."  180S:  Bahtau,  I,  253;  Hippeau^ 
"Oouv.  do  Norm." 

*  Tho  ordinary  (intimate  in  1789  was  tbirty-two  govemmeDt  diatrict«, 
plus  eight  petty  ditttncts.  A  distinction  was  made  between  ffovemora 
of  the  provinciut,  liviutvaaot  gerteralf.  Iicut«iiantii  of  tho  king,  speeiol 
governors  of  ihu  towns,  cuiitains  or  ^vcmors  of  the  ohfitoaus.  List 
of  th©  provinet'j!  with  tlit»  dal*  of  tht-ir  union  to  Ihr-  crown  in  De  Lu^ay,  " La 
dÄ*nlnUU«Lion,"  1S91.  p.  97.     /«aW.,,  XA'III.  436. 

*  Fitchtt.  [I,  20.  Aftor  the  Umi>  of  ihu  Tudors.  the  military  powers 
of  the  sheriff  i>a:»ttcd  to  an  arisUicmti'.-  functionary,  the  Lord  Lieutenant, 
still  C«>^ay  invested  with  the  most  iuipurtant  booorary  oflli-e  of  Lht<  ithire. 

'  C/.  Lotlure  psK-nt  by  wliiüh  tht-y  wc-ru  appointed  (for  ex.,  D.  Vaittett, 
XrV.  43;  Babeau.  "Villars,"  II.  273):  "Ttiey  must  repress  disorders, 
cause  trODwreasors  of  the  laws  lo  bo  puniubod  by  the  judge«,  summon 
the  tfaroo  Estates,  direct  funeUonorit'is.  muyora.  sheriffs,  offloors  of  th« 
army,  coceroisc  aurveiUance  over  the  commissary,"  cte. 
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pendent ;  and  there  came  a  time  when  these  viceroys  appeared  to 
be  the  masters  of  their  provinces.'  We  know  how  Henry  IV  and 
HicheUeu  destruyetl  tlieir  authority.'  After  tliem  tlie  governor- 
ships were  aneeures  Hberally  paid  and  given  to  courtiers.'  The 
governors  lost  all  control  over  die  civj]  administration,  which 
passed  to  t]ie  iutendnnts;  tlieir  mihtary  powers  Wlunged  equally 
to  these  latter  olTiciHis  and  to  the  Ueutenuiti  ffensral  placed  near 
them  by  Heiirj'  IV  and  who  were  rather,  as  was  said,  "  counter- 
tenants  ";  they  were  dependent  only  upon  the  secretarj'  of  State 
for  War  and  upon  the  marshals  of  France.  Many  of  them  resided 
at  court ;  "  in  the  space  of  twenty  years  Villars  passed  only  three 
months  in  his  govcniment  of  Pnivence."  Wlieii  tlicy  came  to 
their  provinces  it  was  to  summon  and  preside  over  the  Estates  and 
to  represent  the  king  in  the  public  curemuiiics  and  f^tes ;  it  was  to 
this  role  of  pageantry  that  the  monarchy  liail  rt^ucwl  them. 
Tliey  were  not  able  to  exercise  their  functions  withnut  special 
permission  from  the  king. 

Tone  3.    Taxing   Districts   ("  GENEfuunE»  ")  * 

§  .383.  The  Int«adaiitB>'^  as  the  term  h  here  used,  were  the  in- 
teudonta  of  tlie  provinces.  —  inteiidatits  of  justice,  of  police,  and 

*  On  sev^^ral  norjuiionfl.  th«  royal  powi^r  wan  in  real  danfcer,  dtirini;  lb« 
roliEiouH  wars,  nt  the  betnnnine  of  the  reiiru  <>f  Ijoui»  XIII,  in  the  time  of 
Mazkrin  (Cond(5  hail  BUiwef-ded  hia  father  in  thn  Eovprniiipnt  of  Bur- 
jrundv;  from  his  brolhw-in-law,  th«  duke  of  IxiafiiinvUlc.  he  held  Nor- 
mandy ;  he  aluo  asked  the  tiuecn  for  Provenoe  for  ois  brother,  and  Lan- 
KUedoc  and  Ciuyenne  for  hiiniwlf). 

*  Henry  IV  re«pr\'ed  for  himself  the  appointmpnt  of  the  p>vernort  of 
tov-ns  and  of  fortified  pliveE;  until  that  lime,  ihe  right  of  appointment 
belonged  to  füuveriiurH  «f  provini'e)!. 

^Lanfiuäoe.  l.'iü.tMIÜ  pounds:  Ouyennft,  lUO.OÜO.  etc.  Beridos  tW« 
fixed  stipend,  there  were  gmtuities.  a  part  of  the  octroi  tax,  «Us,,  whioli 
amounted  to  aa  murb  or  more.  The  KuvernurH  had  only  a  oomnüarioo 
(for  three  y«ar8  under  Louis  XIV).  but  for  some  great  (amiliM,  at  IflWt, 
it  was  renewed  indefinit«ly,  exeepl  in  caKe  of  disfavor,  no  that  the  incum- 
bents oould  sell  their  olDces.  "Mßm.  de  Louis  XIV,"  11,570  fed,  Dreyas), 
Cf.  Loysfau,  no.  44  (in  his  time,  there  were  no  real  Koiorieis;  if  thoy  were 
paid,  it  wan  tus  military  oflieera,  or  beeauae  thev  reeeivtid  a  iienxion). 

•Cuytrf.  ■■OflI<>w;,"'l7»>.  t.  III.  p.  U.V-M9;  Onurft,  "SlUo  dea  Con- 
mOs  du  roi,"  I70U.  p.  '^ii  to  462;  Orpping.  "Corrt^sp.  admin,  do  Louin 
XIV."  1850-185Ö;  P.  VUma\l,  "Lettres  do  Colbert."  1S61-8;  Dt 
Brndiste,  "Corresp.  de«  conirrtleura  g^n.  den  fin.,"  IS74 :  "Mom.  den 
intend.  8.  I'fitat  d«a  efinäraUl^«,"  1H8I ;  "Che\'auch^  d'uo  mattxo  dt-« 
roqufite«  en  Proven«»"  ("  R,  d.  Soc.  nav.,"  1881,  150) ;  Ä.  Dnresle.  "Joa- 
Um-  admin.."  3*  M.,  1898:  O.  llanotaux.  "On'g.  de  I'inst.  du»  int«nd.  de 
proi-inoe."  1H84 ;  Ch.  Afortet,  "Or.  Eno'el-,"  nw  "Inl.,"  "O^nÄralitÄi" 
(bib!.);  Attrt  (Laneuodoo),  "Ac.  8c.  Toulouiw."  ISilO;  Monin,  "Bo»- 
vUIp."    I8S5:     Boper    He    HaitUt^^umnnt .    "AmiMW."     18ft5;     Thoma*, 

*  Other  fuDclionanes  bore  Lhi«  title,  fur  example,  the  latttndaata  of 
Ananoea.     Guvol.  "R«pen.."  FerrHrrr,  itnä. 
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of  finance.  These  func-tiünarics,  who  were  the  mi*st  active  agents 
of  administrative  centralization,  were  habitually  taken  From  the 
council  of  the  king  (mattrcs  (lea  requites).  They  were  put  in 
charge  of  divisions  of  financial  origin  atul  known  as  grtnoriJities 
(there  were  seventeen  under  LtJUis  XIII  and  tliirty-three  in  17S9),' 
and  these  were  in  turn  subdivith^  into  "  «lections  "  at  the  head  of 
each  of  which  was  a  subdelegat«  (from  1637)  appointed  and 
removed  by  the  inteiulant.- 

§384.  Origin.  —  If  Hichelleu  did  not  create  the  ititcndants,' 
as  is  customarily  said,  it  wa?  from  him  that  the  institution  received 
its  definitive  character,  lie  niaiic  of  tliem  resident  functionaries 
and  tlirough  them  caused  the  action  of  the  State  to  l>c  felt  every- 
where with  a  force  and  regularity  unknown  up  to  that  time.  The 
institution  had  two  sources :  I  st,  the  circuit.s  (or  tours  of  in- 
spection) of  the  masters  of  requests  (l.Wl,  IßöS,  etc.).  who  were 
commissioned  to  receive  complaints  addres-sed  to  the  council  of  the 
king,  whether  in  regard  to  tlie  rendering  of  justice  or  in  regard  to 
the  levy  of  taxes,  to  give  information  about  crimes,  abuses,  or 
violation  of  the  ordinances;  to  make  a  report  on  these  things  to 
tiie  chancellor,  and  to  repress  summarily  violations  of  the  laws  by 
means  of  executorj'  sentences  in  spite  of  opposition  or  appeal,  etc.  ;* 

"Bourgoenp."  1S44:  Marvhand.  "Lehret"  (Provenoe).  1S8Ü:  Baudru. 
"M«m.  dePoucjiult."  IS6S:  OrtrW.  "  Aleni?»n,"  1890;  Danw».  "Tourv' 
18M;  D'Huauea.  "TuTKut."  1859;  Foidn.  "Essai  s.  TurKol."  1877: 
N.R.H..  18S0:  D'Arbou  de  JubaiiwilU.  ••Chumpttgnc"  1880;  Lfgrand. 
"S6nw  ild  Moilhnn."  1869;  Raymond,  "Invont,  d^-j»  B(i.«ii(«!»-P>t," 
(U^arn).  1809;  Galurd  de  Magnag.  \dm.  do  \a.  pruv.  d'Auch.  »'U  1787." 
ISJKl;  Htnnj,  "Bowjuet,  (ntond.  do  öuvcnntt  ot.  dc  r^anciiodoc,"  ISSS; 
ICoHchach  in  O.  V'atMsete,  v.  XllI  and  }Ci\' ;  Cohrrida,  "Admiu.  dau»  la 
prov.  d'Auvcr^«,"  185iß;   Babcau,   II. 

'  Paris.  Amieiu,  ßoiitmiui.  Orleans.  Bourgm,  Moulins.  Lyon.  Riom. 
PoiUera,  La  Koolttillw,  LimoKi'i«,  Borrltguix,  Totm,  Attch,  Montauban, 
La.titfued<K!,  Dauphin.  Provuar-i',  Itouiisillou,  Franc Ko-Conii^.  BuriruDdy. 
Chiunpaictifl.  Rouon,  (Tavii.  Alonvoa,  Britlany.  MoU,  Al.'uu>«,  Flnaders 
and  ArtoiB,   Ifaiitaitt  and   (^amhrt^Hix,    Ilouhcfl,    Ijnrraine,  (^«srxioa.     AJ- 

fihal>elical  list  or  ccacralitit-s  aud  the  departments  of  wltioh  thoy  wcro 
urniixl,  in  l>e  ^-r/f.jj,,  "  L«*  AsscraW.  nrov.,"  1871,  2*  fid.,  p.  443;  "La 
decentralisatinn,"  IS!».'".,  ii.  15.%,  rj.  p.  101. 

'The  Hutxit-IvBatv  hau  variamo  power»;  be  gave  advice.  cauMd  tbo 
urdnrs  of  the  inl^ndant  to  i>o  oxceulod.  and  jiidcM  rasps  whioh  wwe  aent 
to  hiiB.  The  iiiUtudaiit  had  uuder  lag  order«  Mfn-lariMs  rierka,  commi«- 
aionors  of  iho  "laiUo,"  (ucrnisu  oRIccth,  aud  inutinu-d  police.  In  Paris, 
the  administration  oompriaed  various  bun^aus  with  a  minif-rouH  pen<omit->l 
(aeoretariat.  record  ofSoe,  polioe,  arohitei'tur*.-)-     Hnbtan,  U,  2.'>. 

■Tbu  Edict  of  Ifl^^  (revoked  in  1637)  did  not  oroal«  intendiuits,  ae 
has  b«*n  bt-liev«!,  but  preudent«  of  lUe  bureau  nf  finance.  "The  Intend- 
ant« »rigiuated  not  bv  a  nen^ral  measuro.  but  by  iudindual  comniiasions 
of  difTorfni  date«."     DarfitU,  p.  97 ;  Inamb.,  XVI,  442. 

*C/.  the  "EnquAt^ursi"  of  Saint  Louia.  ReformerH  of  the  ISOOs  and 
1400  H.  The  circuits  {"ohevauch^")  hxuX  rxnRiiially  the  «ime  boundari«! 
with  the  Parliomoata.  Edict,  Aug.  ]5.%3 ;  from  1Ö55,  with  the  admiaistra- 
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3d,  the  miaüonä  of  tliv  int«ndants  of  justice,  v\traurdiiiar>'  coo^~ 
missioners,  who  were  sent  wliertver  troiiblos  or  disorders  arose  to 
assist  llie  military  authorities  in  the  capacity  of  civil  functionaries 
(1555,  1565,  etc.).'  These  two  commissions  merpe*!  into  a  single 
one,  whose  incumbent  was  called  the  lnt«ndutt  or  oimmissioner 
intrusted  with  the  execution  of  the  orders  of  the  kinR.  Instead  of 
a  temporar*'  mission  the  intendants  had  a  permanent  charge,* 
But  for  a  long  time  they  were  "  militant  officials  "who  have  been 
compared  to  the  legates  of  the  Holy  See  during  the  Middle  Ages* 
aiul  before  whom  every  one  bowed  down :  nmnicipalities,  nobility, 
governors,  and  Parliaments.*  The  saying  of  Law  gives  an  apt  idea 
of  their  role :  "  Ivdow  that  the  kingdom  of  France  is  governed 
by  thirty  intendants;  you  have  neither  Parliamentä,  nor  Kstate^, 
nor  governors ;  there  are  thirty  masters  of  petitions  upon  whom 
depend  the  happiness  and  nnhappiness  of  the  provinces."'* 

§  ■iS5.  Powen."  —  The  intendant,  a  delegate  of  the  king,  united, 
like  him,  widely  different  powers,  the  principal  ones  being  specified 
in  the  commission  which  he  received  at  the  time  of  bis  appoint- 
ment,'  the  wording  of  which  had  become  purely  formal."  They 
may  be  grouped  under  three  principal  heads:  justice,  police,  and 
finance. 


live  divimoQs  (if^nitralities)  "in  order  that  Ibey  iwuld  more  ««mly  «erve 
and  asHiat  ju.<!ti<H«  &nd  flnanpfw."  Ord.  Orlfiatifi,  Jan..  i^ßO.  Art.  33; 
MouUns.  Feb..  l.>IW.  Art.  7-  Blois.  May.  1.1711.  Art.  200;  1629,  Art. 
58  (powers).  fUury,  p.  88.  Coaveromg  the  tours  of  tbe  inl^ndanta,  see 
Babeau.  II.  62. 

'  Cf.  reprßaentativßa  of  tho  people  sent  to  ihe  armiea  during  the  Bei-o- 
luljon. 

*Thti!  chunec  passiMl  unporcei vecl.  h<>crau.'W  it  was  mailp  little  hy  little. 
the  masters  or  reqaestB  protongins  more  and  marc  their  sojourn  in  the 
pro*-inc«i  and  ))e«auB>e  oew  iDtradB-nU  were  frequently  displsce«!.  a«  io 
the  time  when  thwr  ruuctJuns  woro  tempurary.  uaraite,  p.  07;  Chfruel, 
"Hist,  do  rodmin.."  LI.  M.'i:  Ferri^re:  the  int^ndanciea  were  given  ordi- 
Darily  Tor  only  thre<>  years;  and  the  intendaaLs  retained  the  domicile 
they  hud  u(.-(|uir(Kl  in  Puris.  wen  iii  vane  uf  pruloDged  abseooe. 

My.  D'Aimrl.  IV.  p.  2üt>. 

*  iMmonnlratKvs  of  the  Parliament  from  1626,  CWmrf.  "Hist,  de 
I'adiuiu.."  I.  2^)2.  Hupim-sH'd  by  thu  dwiuratiou  of  July  18,  164S,  on 
dt'miin<]  of  tl»'  «overi'ijgin  r-ourtfi.  June  30.  1&I8,  the  intendants  were  aU 
mo8l  imnu-diiilt'ly  n-Astnlilisti«!, 

*  TiKtfutTÜU.  p.  '>!  lACi^-online  to  tho  "Mdmuires  uf  d'ArKfoaon"). 

*  Dateiüf.  p.  ton.  'iu-*  n  loii(f  mvmoir  Mft.  wriltc-n  in  1738  by  a  former 
iotcndiuil.  .M.  d'AulM^  ("BihI.  N»l.."  no.  422).  TocqaeviO«^  1,  II,  e. 
3aRdU:  bnbrau,  11.  7U. 

'  CnitUt.  p.  487;  (!u\fot.  vn).  III.  p.  132.  give«  form*  of  eommisdoiu. 
Thul  <.f  TurK»l.  1701,  i»  iti  IIk-  "  R.  hi»l.  do  dr.."  1889.  p.  775.  For  tho 
colonic»,  rf,  Mortau  <fc  Saint  Mtry,  "Rue.  duo  loM  do*  cokmiw  fr.  de 
rAm«rinue  Souft^e-Vent."  I.  318.  "Edits  et  ord.  du  Canada,'*  1858, 
vol.  111. 

*The  kine  rould  DKHUfv  thcni  and  iiutui>  him  extraordinary  commja- 
noiu.     "Ex.,"  Gutiai.  in.  132. 
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1st,  JuBtloe.  — The  Intendant  had  a  share  in  the  administniticm 
of  ordinary  justice;'  he  was  authurized  to  preside  over  all  the 
courts  of  justice  except  the  Piirliuinents;  he  watched  over  the 
magistrates  ami  in  case  of  need  suspended  them  from  the  exercise 
of  their  functions  and  inquired  into  abuses  committed  in  the  ad- 
ministration of  justice  (such  as  useless  actions,  false  expenses,  etc.) 
and  especially  into  cases  of  unpunished  crime;  judicial  police  was 
largely  in  his  hands.'  But  the  justice  uf  the  iiileiulant  was  es- 
pecially adminlstrfttlTe ;  it  was  a  sort  of  accessory  of  his  powers  of 
finance  and  of  police  ("  contentieux  admin istratif  "). 

§  ^8G.  2d,  Pollc«,  that  is  to  say,  administration  understood  in 
a  very  large  sense.'  Under  this  head,  the  intemlant  occu])ie(i  him- 
aelf :  (a)  with  the  levy  of  tJie  militia,  the  lodging  and  mainte- 
nanceoftJicsoIdiers,  and  with  the  service  of  mihtary  storehouses  and 
convoys;*  (6)  with  puhlie  works,'  the  service  of  highway  lulmin- 
iatration,  *'  corv^es."  police  of  wagon  transportation,  and  naviga- 
tion, and  with  the  post  and  packet  services;  (c)  with  administra- 
tive guanlianship  of  cities,  eommimities,  and  mortmain,  estahlish- 
ments  (revenues,  liquidation  of  debts,  authorizations  to  plead) ;  * 


'  Oriinn :  tht!  kine  n-äorv^d  w  himaolf  and  to  his  Couaeil  juriädintiun 
of  all  matlcrs  for  which  judRoä  had  not  fK^cn  provided;  from  thai  lime, 
in  pat'li  Benprality,  thpy  wer«  iMjnfidfid  t«  an  iiiU'udaiit.  a  mi'tnbiT  iiT  the 
king's  Council,  with  rijtht  of  appeal  to  this  body.  Darcstc,  p.  IKB ;  FUury. 
"Inst,  au  dr.  fr.,"  1ÖÜ5.  I.  W.  94 ;  Guyol.  "R6p«rt.,"  »«?  "Iloi." 

'  Arreütä.  invest igatiuns  uf  uGBoe,  sur\'eiUauec  uf  prieous  and  pour- 
houses,  luceeution  of  "lettres  de  cacbfit."  police  of  towns,  and  of  public 
roads.  •  Paid  Lagardf,  T.  '273. 

*  fnfra :  Military  oreanixation.     The  inu-iidBiii  apiiortiutied  amoiiir  thi- 

Sarifihes  tho  f^uota  nf  th»  generality  (previously  Hxcd  l>y  thr  Council). 
ecided  que<)tiun<t  conccrni n({  exemptions,  und  gntnted  Ihlvcih  (*'Rt^l.," 
1722;  Ord.  Km-.  27.  I7tl.-..  An.  20:  Ord.  Dw.  1.  1774.  IV.  10);  hu  had 
ittrisdiction  of  diaput«'ä  relative  to  the  lc^•^•  of  sailors  (Ord.  D«c  13..  1778, 
Jan.  3,  1770),  Concerning  the  storage  Vtuses  and  convoy»,  cf.  Kdict, 
July.  1716.  '-Arp.  Cons.."  Opt.  3,  and  Dec.  31.  1778.  Ho  ntruku-d  thu 
price  of  pro-visionR  required  to  hp  furnished  by  the  inhabiinuts  to  thb 
tTOo()«  CD  (he  maivh,  decided  the  d)<(iiuteH  thai  »rove  in  ronnw^tion  ther^ 
with,  watched  over  the  service  uf  mililaxy  huspiloJ«  fOrd.  Feb.  20.  1777). 
He  eondurtod  suits  a^nst  soldiers  wlu^n  thoy  cauiscd  dJ,sordor8  (thow 
affecting  L'ivil  wot-iety.  »hile  the  eounrilji  rif  war  reprt":»"!'!]  infrartions  of 
discipline).     Ord.  Iti.'il.  171H  f.Vrt.  4:2).  17.-;Ü  (III.  4).  1708  (IV.  4). 

*  Concerninc  public  works,  cf  below.  "  F^nancM."  He  instigated  edicts 
of  eonee<8itioQ  for  roads,  public  edißees,  drainagv  of  mar<hii)t,  etc.  H« 
Issued  decrees  on  the  execution  of  public  wurkit,  tho  regulation  of  indem- 
nities, etc- 

*  A»  will  be  seen  below,  {  4,  towns  and  coAmunitien  r«auir«d  the  au- 
thorization uf  the  int^ndant  in  order  to  irapoKo  an  extraordinary  tax  upon 
tbcmsrtvea.  to  alienate,  to  liorrxiw,  to  plröd.  CO  cbooM  a  school  master, 
etc.  The  intendant  waU-'hed  over  tbv  li([iiidation  of  debt«  of  the  com- 
munities, and  hiul  also  the  ealabUshincttt  of  their  receipt«.  Hospitals 
and  establishments  of  public  instruction  oould  not  acfiuire  r«iJ  oilat« 
witliuut  the  authurily  of  the  king  givnn  on  Itie  advie«^  of  the  inlendani, 
nur  uunsLruc-t  buildingB  without  the  authority  of  the  intendant.     Had 
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id)  witli  agrit-ulture.'  with  industrj.'  and  with  conunerce ; * 
(e)  with  religiuus  wun>liip  ;  *  ami  if)  with  poor-law  relief. 

§  387.  3d,  FlnaoGM.^  —  (A)  In  the  countries  of  election  {"  pa>'s 
d'election ")  the  apportionment  of  the  "  taille "  among  the 
"elections"  and  amuug  the  "  cummiuiities  "  passed  from  the 
elected  representativeit  and  from  the  treasurers  to  the  intendants ; 
they  3upervise<l,  through  tlieir  couimissioners,  the  apportionment 
of  the  "  tailte  "  among  tliv  taxpayers,  at  times  even  imposed  taxes 
"  ex  officio  " ;  there  rcnniineii  to  tlie  elected  representatives  only 
the  contentious  udministratinn  and  tliut  not  wholly.  In  tlie  coun- 
tries having  estates  ("  pay»  dVüits  "),  where  the  assessment  of 
the  "  taille  "  was  witliiii  tlie  province  of  the  Rstates,  contentious 
questions  arising  tliereuntler  were  a  part  of  crrdinary  justice,  they 
never  ceased  to  complain  of  tlic  usuriMitiona  of  the  intendants. 
In  tlie  countries  of  imposts  ("pays  d'impositions>"  newly  con- 
quered provinces).'  tliere  were  neitlier  elected  representatives  nor 

church  "fftbriquM"  th(>  right  to  plead  without  «ulhonly?  Controv. 
Deol.  Oot.  'i.  1703.  Cf.  Guyot.  op.  tit.  Cootieming  puhliu  inxtruvtion, 
ef,  below.  'TinanoM.' 

>  EneourogenuiDt  of  a^eulturo,  pronuums.  br«Miag  studs,  nnrwriM. 
autborizutiuti  or  interdiction  of  (htUiii  oropK,  airoulars  ooooeBnii^  ajp^ 
cultural  niL-thiHlii,  ijuaranlin«.  otc.  Thoy  wera  JitdKM  of  vlolatiotis  of 
i^rrioultur&l  rctiiit&tions  (prohibition  of  vine  plantins  without  aathoriM- 
tion.  ■' Arr.  Cons.,"  .ImiB  f»,  17:JI  ;  huntlntf  of  woIvps,  "Arr.  Cona.."  Feb. 
2H,  1773.  «tc).  of  oriinoa  committf-d  hy  the  farmers  in  order  to  prracrvo 
their  farms  <(*amlir^i9.  Picardie.  etc.).  Dnrtah>  p.  1S8.  Asmultural 
BOcifttit^1  atU^r  17fi7,  Africtiltunil  ronimit tmx.  etc. 

*  Kxwution  of  rci^uuitiona  conoerninR  industry,  of  pcnoltiM  against 
the  iudpt*«  of  neirUfr«<nt  manufacturers,  the  litigation  roncCTTun^  the«« 
rfKulations:  autborizatton  la  pltmd  to  the  »yndics  of  urvvoDtonhip«  aad 
wardnnships,  suits  rotating  to  thf-ir  a/'oounts  and  to  tno  right  to  «mrcise 
tlif>  frtwdoui  of  a  eonipan.v;  prohibition  of  warkfTHfniin  ?niigrnlingwi1.h> 
out  permissiou.  from  appropriattu«  wut«  materials,  fromuxportiui;  wrtnio 
crafts,  contflsu  over  tne  hiring  nf  workers  of  tho  ironworKs.  ortation  of 
workshops,  etc. 

*  R4<fful&tJoD8  oonoeruiiig  the  grsiii  iradti  ("Arr.  Cons.,"  Deo.  23.  1770. 
Oct.  12.  I775J  and  the  entry  and  exportation  of  merchandise.  Damte, 
p.  139. 

*  QiiarrelH  bctwwn  parishioners  and  their eur^H.  HurvpiUunoi.' uvi-r  diesen t- 
inKi^utlH  iKdict  Auß..  l.'i.Vl.  Art.  I>}and  the  enforcement  sgainnt  Protcstanta 
of  the  rieorous  measore«  fullamn);  th«  revocation  of  the  Edict  of  Nante« 
(caileys  for  those  relapsed  iiitu  heresy.  Deri.  Mav  H.  IT24  ;  m-qut-stratioD 
of  the  propertv  of  fugitive  Proteslanii,  ■'Arr.  Con«-"  Jan..  Moreh.  1688, 
Edioi.  Doc..  1®W.  "Arr.  Con».."  July  20.  170t).  Ot.  23  and  Deo.  ».  1703, 
Sept.  H.  1745.  Jan.  1,  1770;  *■/.  It^alalion.  17öi2.  on  emignuiis:  authority 
lo  wll  the  property  of  Prolestanta  remaining  in  France,  "  \rr.  Cons..  ' 
Fob.  28,  1714».  Cf.  "Memoiree  of  BsuivTile"  {Laiiguedoe).  Prohibi- 
tions on  Alfialian  .Trn-s  from  acquiring  hnuHe«,  fn>m  aesemhlliig,  from  doot- 
ing  cyiKlics,  fnsm  levvinß  taxiw  upon  themselves  without  rus  authority 
("L.  Pat.."  Julv  10,  1784). 

*Cf.  Dartiie,  p.  107  ("texte«").     Below.  "Pinanoes." 

*AUaee.   Flauider>  and  Artois.  FVanche-Comt£,   Ilainaut  and  Cam> 

brMs,    LMTaine    and    Uarrois.    Mett   and    Troi&-ISv^<häe.    RoussUlon, 

Oornoa. 
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Estates;    tbe  admin istratiun  and  the  contentious  jurisdietion  in 
regard  to  "  täilles  "  bt'lun^ed  to  the  intendants. 

(B)  TJie  capitation  tax,  the  "  twentieths,"  and  new  taxes  were 
alike  within  tlieir  power,  as  to  assessment»  collection,  and  ap- 
peals. 

(C)  In  respect  tu  aids  and  doinuiiial  dties,  they  had  jurisdiction 
of  controversies  as  to  dues  which  liad  been  farmed  out  since  the 
1600  s  (gaugcr-agcnts  for  the  trade  in  beverages,  fees  ou  cardsj 
paper,  etc.,  lists,  registraticin,  amortizations,  lotteries,  I77Ü). 

\Vc  see  fmni  this  long  enumeration  that  if  the  intcndants  were 
a  sort  of  prefect'  witli  very  cjttcnsive  districts,  thcj'  also  filled 
the  place  of  our  judges,  of  our  financial  officers,  of  our  recniittng 
commanders,  and  of  our  local  assemblies.^  Like  the  high  office- 
holders  of  our  day,  they  were  in  constant  correspondence  with  the 
ministers  and  kept  them  informed  of  everything.'  They  legislated 
by  means  of  special  ordinances  and  sometimes  by  general  «dila- 
tions, .^gainst  their  decisions  in  contentious  coses  appeal  was 
possible  to  the  I'rivy  Counril;  against  their  administrative  acts 
there  was  no  recourse  before  the  ordinary-  judges,  but  the  case 
cmuld  be  removed  to  the  council,  so  that  the  royal  council  could 
alwajTi  override  their  acts  (</.  administrative  guarantee). 

§  .'J8S.  Zstlxnat*  of  the  BQla  of  th«  Zutuiduiti.'  —  1'he  intcnd- 
ants, taken  from  the  ranks  uf  the  bourgeoisie,  without  periMinal 
influence,  having  everjiJiing  to  fear  and  everjiiiing  to  hope  from 
the  royal  authority,  were  docile  and  devoted  agents  in  its  service. 
They  introduce<l  and  caused  to  prevail  in  all  the  provinces  the 
spirit  and  the  views  of  the  central  authority.  It  was  they  who 
gBve  .lecurity  to  all  and  subjected  tlic  privileged  classes  to  the 
common  law,  a  task  before  which  the  ordinary  judges  and  the 


'  The  nibdolfeales  of  iho  «ubprofocts.  the  flnit  wcrotariM  ot  the 
8  w  n>t  an  M-gipin'ral . 

'Solarius:  approxiinalely  12,000  fr&ncs  uudur  Loui«  XIV:  in  1780. 
15.000  wiih  a  ttupplcmont  or  8.000.  Poiuioos  and  n^tin-mont  allowanoes. 
Lodfri'iK  »t-  the  expense  of  Llie  towait,  proviiKw»,  uid  the  St»U>.  Dt  £iU{«y, 
"Ase.  pruv.."  p.  46. 

■  StAtistics,  momoirs,  public  documonts  concerning'  lands  and  crom. 
Cf.  Pinfonneau  and  de  Fofille,  "L'admiii.  d«*  I 'mn'it'ulture.  1785-7." 
1882.  Inquiry  of  1(107  instilutrd  by  tlip  Dako  of  Biirviindy;  annJyuiB 
of  tho  memoirs  of  intendanta  in  iitiulnimiilUra,  '"Ktat  de  Ilk  Fran««," 
1727;  »^.  df  BoiilisW,  "Mem.  des  Int.."  1881. 

*  TocqiiiTilU.  -  Anc.  Rig.  4>t  R^vol.."  I.  U.  c.  2  and  6;  BabMU,  U,  320 
(ef.  pastim  analogies  with  our  administration  in  numerous  d«taila) :  p.  1, 
be  snows  bow  the  oreation  of  int^-'Ddants  v.as  imposed  u|x>n  the  country  : 
the  governors  were  too  poweiful,  the  magiatrBte«  Loo  independi-nl.  the 
treasurer«  (finaDoes  and  public  works]  seemed  to  wish  to  oppose  all  orders 
that  they  reoeiTed :  the  provincial  estates  were  little  diepoeed  to  uphold 
the  oeotral  power.     CJ,  ibid.,  p.  82. 
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local  autlioriti«»  had  too  often  ^luwn  tJiemselves  puwerl«».  Wr 
rnretothem  the  erection  of  great  public  works  and  useful  encour- 
n^meiit  to  agriculture  und  industry  (Turcot  in  Limwmn,  etc.). 
In  many  respects  tlieir  action  whs  enliifliteiiinjj  and  bencBcent. 

It  has  been  contended,  however,  since  the  Uevolution,  t3mt  the 
system  of  administrative  de»p<.»ti»m  which  Uiey  established  did 
more  evil  than  good  through  the  abasement  or  systematic  destruc- 
tion of  liberty  and  of  local  autonomy  ;  their  guardianship  "atro- 
phied public  spirit  and  killed  individual  initiative  ";  they  nmde 
"men  both  revolutionary  and  serx'ile  "  instead  of  accustoming 
them  to  proceed  by  pni<lent  reforms.  Their  unpopularity  in  the 
17lK)  swas  testified  to  by  Voltaire, d'Argenson, and  Mirubeau.  llie 
remonstrances  of  the  Court  of  Aids  in  April,  1771,  included  a  sharp 
criticism  of  their  absolute  authority.  Under  the  pressure  of  public 
opinion,  which  ilcmauded  administrative  reforms  before  politicid 
reforms,  Louis  XVt  conferred  upon  the  provincial  assemblies 
n  share  in  the  local  administration  and  gave  tliem  a  certain  power 
of  control  over  the  iiitendant.  The  Constituent  Assembly  abol- 
ished the  office  of  Intendant,  divid«!  France  into  departments, 
and  placed  at  the  head  of  each  elective  bodies  or  directories.  But 
the  prefects  of  the  year  VIII  (1^*00)  continued  the  adniinistrati\n' 
traditionsof  the  intcndants ;  with  them  were  associated  theC!ouncil- 
general  In  matters  of  deliberation  and  a  council  of  prefecture  for 
the  decisions  of  administrative  controversies. 

§^9.  PoUc».' ~  Police  "sensu  stricto  "  (that  is  to  »ay.  the 
maintenance  of  the  public  peace,  sanitarx'  measures,  etc.).  which 
formerly  belonged  to  the  ordinary  judges  an<l  to  the  mu!iicii>«l 
officers,'  was  made  at  the  end  of  tlic  l(i()Us  a  distinct  branch  of 
the  administration.  From  the  office  of  civil  lieutenant  of  the 
provost  of  Paris  tliere  was  detached  in  March,  lfi(i7.  for  the  benefit 
of  La  Ileynie,  the  office  of  lieuteimnt  of  the  provost  for  police,  or 
simply  the  U«ut«nant  of  poUc«.  In  1R99  the  institution  vas 
generalized  and  lieutenants-general  of  police  were  created  in  the 

»  /«<ii»&crt,*'T8hK)."  »i>o"Poliee";  Outfol,"H6p.";  Frrrikn,  aem  " iugea 
ite  PoUfw»":   HniUati,  p.  475. 

»  KnfclaDiI :  tlio  fiinrtionsof  poIi<vt  (wlniyfort  lo  thn  .ihcriff;  lo  the  coro- 
ner, oritcinally  a  dcU-^ti."  vt  (lii>  mtvtfr*-iKn.  io-^lay  tilt^-t«^  by  the  aKS»mlily 
of  the  shire,  ami  chare«Hl  with  inqiiiriiia  in!»  all  cas«s  of  Kuddcu  di-atli. 
(witli  tht*  aid  of  a  jurj-,  ordinarily  from  flft«*n  to  nicrhteen  mcmUrs) ;  to 
«oOfltables,  rortnt^rfy  ufB<-<T)t  of  t)u<  miUlAry  adminiBtrstioD.  ingpwoliac 
the  arms  of  i\t<f  inliRbiuuitJi  and  luivinir  ^uiicrvisioo  over  petty  coostables. 
thoir  subalterns,  the  former  hend^  of  horoushü  and  nonoreds.  Eaeh 
parUh  had  a  oonstabli»  and  each  iitiriHtiioniT  had  lo  ßU  il)4>  oITh*)*  of  con> 
stalile  for  a  year  (except  the  notHlily  and  the  genvy).  FUchel,  "Eoglish 
CoBstituÜon,"  II,  S2. 
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principal  cities  of  the  kingdom  with  commissioners  and  recorders 
for  tlie  divisions  under  their  orders.  ''  The  intcndant  of  the 
])ro\'ince  had  the  right  of  control  over  them  whicli  he  exert^iscd 
over  all  otticeholdcra." 

§  .11M).  Th.»  Provosts  of  the  Mftraliali,'  so  called  l)ccaiisc  they 
were  originally  only  militari'  judges  under  the  orders  of  the  mar- 
shals of  France,  became  under  Louis  XI  officers  of  permanent 
police  eatablished  in  all  the  pro\'ince3  and  having  under  their 
orders  troop  of  constabu!ar>-.  Their  jurisdiction  wiis  extended 
naturally  from  the  aoldicrj*  and  vagabonds  who  followed  the  army 
to  oil  men  without  occupation ;  they  had  to  acour  the  countr>'  to 
prevent  disorders  and  to  seize  vagabonds,  briganrla,  and  highway- 
men. They  were  restricted  to  imprisoning  ordinar>'  criminals 
caught  while  committing  flagrant  offenses  or  taken  in  consequence 
of  a  public  outcry ;  their  right  to  judge  was  recognized  only  ia 
what  were  caile<I  pwmtit  cnsejt,  that  is:  crimes  committed  by  [jer- 
sons  without  occupation,  vagahonds,  habitual  criminals;  excesses 
committed  by  soldiers;  illegal  assemblies;  thefts  committed  on 
the  great  highways;  burglary*  and  couiiterfcicitig.  As  tliey  were 
soldiers,  they  were  obliged  to  take  counsel  with  the  judges  of  the 
inferior  courts  or  advocaU-s.  There  was  no  appeal  fwmi  their 
judgment.  This  txpcdiliuus  justice,  which  too  well  explained 
the  violent  customs  of  former  times,  gai'e  rise  to  many  abuses. 

Topic  4.    Cities  and  Villages 

§391.  The  CitiM.' —  Contrary'  to  modem  law,  which  has  at- 
tempted to  reconcile  two  apparently  incompatible  things,  central- 

'  Edict.  I.'iö4;  Ord.I«70;  Deol.  Feb.  5.  1731.  Fte^4.Ty,  p.  S3 :  Frrrikre; 
Ouiiol;  1  »amberl. " TahU: "  ;  Enmein," Hist,  da hk  pnwfid. crim. ea  Frano«," 
p.  41. 

*  Supra,  p.  aj3.  256  &dcI  307  [hihlJog.).  Add.  Frrrarr.  •■I>ict.,"  «e« 
"CoriJs"  and  'H'uinmmiQUl^s";  jlrillon.  "Diol.."  iwu  "Communaulfo"; 
Guyot,  "Report.."  h.  vis, ;  Boilcau,  "Jl6g\.  ct  R^'ch.  concern,  let»  muni- 
cipalit*»."  17S5;  Lebrr.  "ni«l.  dii  dr.  munifiml."  IK28;  Dr  Cnlimne, 
"iM  vio  muQK'ipak'  an  XV*  s.  dans  le  Nord  de  la  Prone«.'*  1880:  "  R. 
hist.."  11.222:  XI.  419;  A.  Sot>«au.  "La  Villo  .to««  Vane,  R<»rime."  1880. 

Oocnmfnts  :  iionnardol.  "  UÄp.  dv»  d^lib.  d«  liiin-au  tU'  la  villn  do  fftria," 
from  1400,  1885  et  arti.;  "ArDhi%'.  muni'tnp.  do  Borduaiut,  Jiirades  de  B«r- 
gerac,  d'Agon,"  ot«. ;  "U«gistrM  oonsulaircs  dc  Limoges.*"  1S04-1788. 
1860-84  :  Kostrol.  "  IWb.  d.  d^^lib.  du  C.  d«  villo  du  Tmy-s."  ISSTk 

Mona^raphit:  Cnln,  LÄ  Viu  puMiqui>  do  Muiilaürnc,"  IS^TS:  BCb-,  4. 
147   iDttpii):    1,522   (Dorfxle):   Cardepamu'.   "L'adm.   miinic.  d'Arraa." 

"RGfHn  et  rädiRtn.  inuniir.  de  Pari»  huuh  Huiiri  [V,"  I^^SÖ;  Corri,  "Aa- 
min.  dt>  [tcdon  s.  Henri  IV,"  ISS.S;  Laromr.  "Rfg.  munio.  en  Brelacne." 
1890;  Stoiijr,  "Lepouv.li-mporclcl  Icr^.  iiiunic  di-TEv.  Av  BWo,"  ISOI ; 
CharUlu.  "De  B.  ViUario."  1806;  Tholin.  "ViUe  libre  ot  barooi."  1886. 
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izntion  and  munioipRi  liberty,  the  old  monarchy,  by  reaction 
Hgaiiist  the  exwssivR  indcpenrlcnce  of  feudal  times,'  sought  to 
destmy  all  Iwal  autfinomy  and  to  introduce  some  uniformity  into 
the  administration  of  the  eittes.  In  addition  to  the  systematic 
abolition  of  their  pri\Tlcges,  the  r^me  of  administrative  tutelage 
to  which  they  were  subjt'ctcd  ahowc^l  itself  CA'erj'where  by  thej 
intcr\Tntion  of  the  State  in  municipal  elections,  in  the  manage-' 
mcnt  of  finano««,  in  the  nrlmini.-itration  of  public  affairs,  and, 
finally,  by  the  almost  complete  abolition  of  municipal  justice-' 
The  city  of  Uic  Middle  Agi-s  was  cxtraordinacily  heterogeneous, 
with  its  citizens  or  inhabitants  of  the  city,  its  burgesses  or  inhabi- 
tants of  the  borough,  simple  inhabitants,  aliens  or  foreigners,  and 
in  each  of  these  classes  instead  of  indi\'idual8  with  equal  rights, 
there  were  profes.sional  groups;  the  clerg>',  the  nobility,  officer» 
of  justice,  craft  guild«,  all  having  special  privileges.  They  fell 
short  in  17S9  from  attaining  modem  unity,  but  nevertheless  they 
were  on  the  way  toward  it;  in  many  places  the  burgess,  the 
citir^n,  and  the  inhabitant  mingled  with  one  another;'  but  that 

■  Cf.  EtieliBh  ")>t!lf-gov«riuneat."  Besides  the  authors  alre»dy  cited, 
and  porticiiiiirly  Gneül.  ef.  Vauthicr.  "Admin.  Itwalo  do  I'Anirfot.."  18!1S. 
Kni^iüb  !iclf-govenuiient  rests  on  (he  former  division  of  t«mU>ry  tnto(>ouD« 
ties,  hundreds,  and  tithing«.  The  1m'.-«I  ofltpen,  of  wlii^h  the  pnuoipalj 
fine  wii»  ihn  jtiBtim  of  th«  pfyuw  (apiMiin t cd  tiy  the  kin^  fmin  1327)  t>»-i 
loriRod  lo  Un?  g«Qlry,  that  is  t0  8»y,  to  tin-  landed  proprietors  and  r«oeiv«<ilj 
no  stipend :  thi>y  administered  accxirdioj;  Ui  the  oustomH  iind  Statut« 
and  not  »civirdiiiK  ^n  the  insLructions  reoAived  from  HUpprior  officials. 
Tb«  Enirliah  law  does  not  dislioffuish  bctwoen  town  luid  oountr^-.  "  C'itv  " 
WB8formerlyatown.iho8eatnr»bi»hopri<!:  "town"  ("\'illp")  :  "boroujch" 
("liouriE") ;  "villaicH"  ("ville") ;  '"namlct"  —  all  a^x'oDieraUons  aul>- 
niltt4Ml,  in  priociplo,  to  the  authoritiw  of  the  county,  but  oertain  one* 
eoDstituted  bodies  rorporatr,  were  Rubjftct  to  a  pri\-Ue(fed  r^ime.  and 
had  a  miinieipoi  or|{aiiixAtion.  The  bonnif^h  ttenl  deputies  to  Parliament. 
Cf.  J<i»»et,  ''EUts-Unis  pontemp.."  ISTl». 

Germanv:  BiblioC' in  5eArOd«r.  p.  QOS ;  (7ifrfr«,  "QenoHBpnfiuhaftsrecht," 
I,  249,  ete. 

■  Low  of  eonuncrcial  Jurisdiction  in  maov  towns  in  confNiqueRce  of  tb« 
fHtabltshmenc  of  rnniiular  judeea  (at  Pari».  Edict  l.'>63).  fmmb., "  Tahlp." 
m»  "Juges  de  commerre";  dlaaton,  N.R.H..  IS97.  fl:  VaUen.  "Jurid, 
conun.  &.  Lyon  •.  I'Aoe.  IWk-."  ISSl.  The  Ord.  of  Moulin».  Feb,.  1566.., 
Art.  71.  took  away  from  liiem  their  mvil  juriHdielion ;  there  remained  i 
lo  the  municipal  mafiiatrat«!  only  an  inferior  eriminal  jurisdiction  or 
nntplv  poliee.  /cirnfc..  XIV.  2t)S;  Uai/^au.  p.  329.  They  also  retained 
a  very  liniiled  ordinance  power  and  the  right  to  issue  poliee  rmilationH, 
cf.  ihe  bv-laws,  law»,  or  local  Statut««  of  the  guilds,  parishes,  and  towns  in 
bnglancf. 

*  Babeau,  pp.  I  to  20.  Authorisation  to  rei^ide  in  the  towns  was  still 
nwcwnrary  in  some  plaens  in  Ibe  ITOQx  ami  il  was  paid  for;  the  price  of 
citiienship  waa  hieber  than  that  of  residence,  when  tney  differed  from  each 
other.  i-j(«MK,^'OrdrM."  8.  8;  Loyttl.  •"In«,  eout.."  21.  Germany: 
SchridtT,  p.  622.  Th«  bourgeoin«  KomiMimeM  liad  privileKea:  exemptiöD. 
from  the  laUle"  (at  Lyon»),  from  "aides"  (Havre),  freeholds  (Paris,! 
Toulouse,  «t«. ;  Dwl.  June  t.  1771.  aboliahcdi:  right  to  bear  arms,  to 
fish,  to  hunt.  "Towns  of  Anest"  :  the  inhabitant«  had  the  privilege  of  arreat-j 

414 


Ca*P.  XIj      MONARCHICAL   PERIOD  ;     LOCAL  ADUINIäTIlATION     (i  392 

which  most  distiii^ished  the  urban  community  uf  tliose  times 
from  that  of  our  day  was  tJiat  the  fumier  was  an  "  aggregatiun  of 
assiiciations."  Tlie  crafts  guilds'  were  always  [x-tty  rival  States, 
eonstaritly  at  war  (die  lawsuit  bftwerii  the  shut-makers  and  the 
cobblers  at  Lyons  lasted  for  two  hundred  yean;) ;  the  monarrhy, 
substitutirijf  itst'lf  in  tlie  place  of  the  miinicipahties.  imposed  regii- 
latiotm  iipou  tJicm,  increaöetl  ur  reduceil  the  umnber  of  guild 
mastcrsliips  (a  good  pretext  for  le^'>'ing  taxes),  and  adopted 
measurt'S  to  prevent  merchants  and  artisans  fmm  escaping 
fntm  tJic  ohlif^tion  to  be  members  of  a  corporation.  I'nder 
Louis  XIW  the  positions  of  syndics  and  of  wardens  were  even  made 
into  venal  offices ;  but  most  of  the  corporations  IjouRht  tliem  Iwck 
and  always  elected  their  chiefs;'  the  assembly  of  masters  was 
reduced,  insteaii  of  all  members  partidpating  in  it  they  had  to 
send  deputies  (24  for  ."^00  masters,  Hfi  for  a  greater  number).' 

§392.  Municipal  Elsetlotu.  ~  As  late  as  Uie  UM\Os  and  even 
in  the  17fl0s  the  most  varied  electoral  s^-stems  were  in  operation : 
universal  or  restricted  suffrage ;  direct  suffrage  or  indirect  to  two 
or  three  degrees;  elections  of  delegates  by  parishes,  by  quarters, 
or  by  corporations ;  the  use  of  lots  or  nomination  by  arbitrators 
charged  with  the  selection ;  voting  rim  vnre  and  by  secret  ballot.* 
The  principle  of  election  had,  to  be  sure,  siin'ived,  but  almost 
everywhere  the  municipal  authorities  were  chosen  by  a  bourgeois 
oligarchy,  the  general  as^mblics  '  havnng  been  rwluced  to  simple 
meetings  of  notables  in  order  to  avoi«!  tumults  and  disonlcrs. 
Formerly,  the  seignior,  later  the  king,  frequently  confirmed  the 
elections;  from  confirmation  and  indirect  nomination  tliey  came, 
by  pressure  of  financial  necessity,'  to  direct  apjmintment.^    The 

ioe  their  foreJKn  debtors  {"arr^t  personnel")  or  of  seizinj;  tlieir  personal 
effects  ("orrftt  r^I")  un  condition  tlial.  they  or  their  t'(ri*(;ta  wore  found 
in  the  tovrn:  this  survival  of  old  institutions  (seo  mv.  "Privat«  Iaw") 
disappeared  in  part  by  the  Bdiut  of  Aug..  178«.  iMiimb..  XXVTTI.  230; 
perüuiial  arrusl  was  abolished  because  it  was  nu  ionj^t-r  iu  httriuony  with  the 
ouatoms  (i^.  the  diaputablo  histori&ol  considerations  of  the  proamTdo  of  the 
Bdict),  P«rrihr;  Rofwau.  »w  "Arrest."   Gu,jol.  ihid..  N  U  ![..  IS84,  348. 

■ft.  BhtTKiadi.  Masistorium  ut  Frut«riutus."  1897;  "Das  fraa/. 
Oowcrbereoht."  1800;  A.  Babeau,  p.  22.  C/.  ^Eigland,  Fiachd,  II.  61  ; 
Germany ,  Schröder,  p.  630. 

•Cutfflf.  ''Rfip.,"  see  "Maltrisps";  Britlan.  IV,  185.  EdIcU  of  1S81, 
15S7.  lerj.     laamb.,  XXIlt.  374. 

'  Edict  of  Am?..  1770;   iHombrrt.  XXIV.  74.  Jan..  1777.  olc;. 

*  Details  in  Hahra^.  p.  40  and  foHovrine.     ß'.lwjwV.  IV.  221,  235. 

*  Presided  over  by  the  local  judtfe.  in  memory  of  tho  former  authority 
of  the  seizor  of  whom  the  judee  was  tho  represenlaUve. 

*  DeajardiHA.  ■Torrrisp.,"  IAaSII,  p.  5S7 :  linhtnu.  p.  70.  Rwiommen- 
dalion  and  oflirial  eaudidaj'y,  nnminatiua  snmt-titiifs  by  "lettre  de  rwhet." 

'  The  deuisiuD  of  munieipal  election  controversies  twlooged  to  the  myal 
judges  and  to  the  Parliamonta.    Edict,  May,  1705.  Art.  4 1.    Complaiat  was 
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Edict  of  August,  1692,  made  the  mayoralties  of  the  cities  pur- 
chasable offices ;  this  was,  so  it  was  said,  a  means  of  preventing 
cahaU  and  dLsorders  and  of  giving  to  the  cities  admin  ist  ralurs 
having  more  impartiality,  more  experience,  and  more  «inipetencc.' 
In  1706  alternate  mayors  were  provided  for  and.  a  little  later,  the 
principle  of  purrha.sc  was  extended  to  "  6chevtns,"  "  jumta,"  and 
"  capitonls."  'ITie  cities  IwugKt  back  these  offices  rcpcjitedly 
because  they  cimig  to  thmr  electoral  rights  and  to  their  customs; 
the  State  showed  no  more  scniples  in  accepting  these  retlcmptions 
than  in  reestablishing  the  principle  of  purchase,  so  that  in  the 
1700  s  election  and  purchase  followed  one  another  almost  regularly. 
The  Edict  of  Marly,  in  May,  1765,  decrc«?d  that  the  mayor  should 
be  appointed  by  the  king  from  a  list  of  three  candidates;'  four 
"  ^chevins  "  and  mi  councilors  (tiot  counting  a  sj'ndic-recriver 
and  a  secretarj'  recorder)  constituted  the  municipal  authorities 
and  were  elected  by  the  assembly  of  notables  from  among  the 
notables  themselves.'  Tlie  eitii-ä  whoäc  population  wa»  below 
4,500had  a  similar  organization  though  less  complete ;  for  example, 
those  below2,000  lia^I  nu  mayor  and  but  two  "  fclieviua  "  and  three 
councilors.  In  November,  1771,  there  was  a  return  to  the  si-stem 
of  venality  aftrr  the  same  reproaHies  had  been  made  against  tlic 
system  of  election  as  in  the  past.* 

§  393.  The  Town  Coiporfttion.  —  The  municipal  adminUtmtion, 
ever>-wberc  collective,^  was  vested  in  a  body  composed  of  a  mayor, 

tiuwl«  of  the  enoroachments  of  the  intpndantH.  Thomas,  "  Uoo  provinc« 
BouH  [ji>u\s  XIV."  ]i.  416,  T)iv\.  April  ti.  1717  (Langueooc):  ii.uthoriz&- 
tion  of  inleodani<i  was  rcquiwd  for  appr>al.<)  affainst  «^onsular  olpotion«. 

'  Concerniiig  the  effwts  of  this  Koicl.  rf.  Unbenu,  p.  76 :  it  ostabliiihed 
nu^'orain  many  places  wlieri-  t)ip.v  «lid  nut  exist, ami  increiaeed  tlie  prvrogft- 
tivca  and  rlghti  of  munioipaJ  ma^strates.  atatinf;  thpm  prmiwjy. 

»A  very  old  custom.  Aomft.,  II.  278,  cf.  "Ktafaliss.  de  liouen,"  aod 
widdy  provaleiil  iu  tli«  I.ViO«.    litibrau,  p.  71. 

■  Tbo  Oflscmbly  of  notabl«  rmhmwd  at  first  the  Tn^nbera  of  the  eox- 
poration,  then  fdurtt'^ni  notables  taken  one  from  the  general  rhapt«r 
(olerxy)i  one  from  llio  nobility,  one  from  the  bureau  of  llnanre.  one  from 
amoDp  the  offloer«  of  other  juriitdtctioDS.  two  from  the  ofRecrs  or  tho 
royal  hoiüwholrl,  advocatü.  phyoirianm,  and  IxxirKmii  living  "nobly," 
0Q9  from  tiie  (."vmuiumty  of  iioturii«  and  royal  solicilorti,  thret!  from  ths 
wholoBalo  merchant«,  two  from  tbo  arlLKans  (representation  by  clasws). 
The  eI«etont  eh<H*<<  the  deputies  vight  day«  before  the  election:  tli<Me 
wore  tilt-  Ui'inilit'»  wlio  elupl4<d  llle  notables  for  four  years  from  amoD^ 
peTHon!«  at  k'.v*t  thirty  yt-ars  old  and  rt-nidenls  for  t«n  yoari.  The  mayor 
wa.1  t^leclf d  fur  tlinwytMmt,  thi'"<'-<'liovina"  (orlwu  years  and  the  oouiwtlore 
for  six :  eaeh  year,  two  "Äihvvin»"  and  one  oonnßuor  wore  replaced.  Tha 
nyndir  and  the  reeordor  did  not  hav«  a  doItb«rativ«  voice ;  the  r«oord«r 
oould  not  even  be  preM<nt  at  thv  deli  lienit  ion»  except  when  he  was  Sent  for. 

'  Edict  of  C'ompt^BDO.  Aue..  17G'I.  and  uf  Marly.  17t)5.  Ediot  of  Fon- 
tainebleau.  1771.     Unmh.,  XXII,  4M.  536. 

•In  the  LGüdü,  BaU»u,  p.  1U7.  ilixünKUiKhed  three  type«:  1.  Tb« 
"Byndioate"  (small  towns  and  villagea);    one  or  more  royal  solielton 

416 


QbaF.  XII      MONAKCHICAL  PEIUOD  J    LOCAL  AJ)MINmTnAT10N      (8  393 

"  fepht'vins  "  (in  the  Xorth),  or  consuls  (in  the  South),  and  of  other 
officers  such  as  the  recorder,  the  s.vndic^ittomey,  and  the  collector.' 
The  nninifiprtl  tenure  was  ordinarily  one  year,  a  system  not 
without  ii-i  inconveniences,  because  the^e  annually  elected  magis- 
trate» hud  little  experience  in  public  affairs ;  under  Louis  XIV  the 
tenure  of  the  mjiyors  became  perix'tiifll  (1692), but  in  1706  alter- 
nates were  ereiited  ti)  share  the  nutlutrity  with  the  actual  incum- 
bents; in  17ft5  the  mayors  were  appointed  for  three  years.  The 
shortness  of  the  municipal  tenure  acctmimndated  itself  well  with 
theobligator\' anil  gratuitous  charaetcrof  the  service;  on  tliUlatter 
point,  however,  we  may  observe  that  the  rule  was  not  rifjorously 
followed  ;  tlie  custom wasintroduccfl  of  jfi^-infrpresents  to  municipal 
magistrates  an<l  of  indemnifying  them  for  their  expenses ;  they  were 
presente<I  with  tokens  for  payment  or  were  given  wine  and  liquors 
to  insure  their  attendance  at  the  sessions,  to  such  an  extent  that 
there  were  no  "  del il>c rations  without  collation  and  without  re- 
freshment." In  addition  to  these  advantages  they  enjoyed 
certain  preroj:^tives  which  were  not  uniform,  such  as  a  particular 
costuine.  noble  rank,  the  right  to  have  guards.  The  edicts  of  1692 
and  of  170ß  exempted  the  mayor»  from  the  dues  of  the  "  taille," 
watch,  gnan)  duty,  and  the  pa.vment  of  the  octroi.  At  the  same 
time  the  tniicts  defined  tlieirixiwerä;  these  were:  the  summoning  of 
the  urban  assemblies,  receiving  the  oaths  of  municipal  officers, 
custody  of  the  keys  to  the  city  gates,  jurisdiction  over  the  police  and 
over  the  hi>urgenis  militia,  the  presiding  over  adjudications  and 
over  the  rendering  of  accounts,  independence  of  the  local  judge 
and  of  the  officers  of  finance.    The  monetary*  value  of  the  new 

or  syndJRH  «xeeutod  the  d«r<ii(iona  of  the  itent^ral  aaaemMv  whinh  nppnint«d 
thpni:  2.  The  oopsular  or  "^hi nival"  rÖKimf;  the  aämiaistration  with 
imlio«  powfira.  whioh  did  not  bplnnR  to  tlic  ByndifK.  was  pxcrci.'*««!  by  iIir 
consuls  or  "<5phe\in9"  ;  3.  Thr  mayoralty :  a  chii>f.  tho  mayor,  was  added 
to  the  ■"Äohevinate."  Variable  nualiHoations  for  voting  (wealth,  rank, 
ability).  Dnrcnif,  p.  142.  ätwoial  admtnistratioQ  for  Paris.  The  juris- 
diction of  the  intondant  wna  aevolved  in  part  upon  the  bureau  of  Snancc. 
in  part,  upon  the  liputenatit  of  police  (who  judged,  with  the  right  of  apneal 
lo  the  Couiiril).  Jumdi<ni»n  uf  tht'  "hfltfll  do  vllle,"  town  hall  (Ldict, 
Doc-,  16721.  embraced:  controveraiMoonfierning  thi>  subject  of  municipal 
tttooks,  police  of  ports,  wharves,  and  niarkpls,  diapute«i  relative  to  th« 
)irovi»iiotiiiie  of  Paris  by  the  Seinp.  poll  Iax.  ap|waU  to  thu  Parliamunt 
ID  gcDcrnJ.  tu  the  i^ouncil  in  the  niatter  of  tuxes,  and  to  the  pourt  in  mat' 
tersrulaling  to  octrois.  Cf.  A/ ercier,  "Tableau  de  Pari», "  1782.  Coruwru- 
idg  Lyon,  r/.  fnQmb..  X.MI.  417. 

'  UdIiI  ni-ar  the  middle  of  the  1400  s,  the  Idn^  ooofidod  tbo  adminis- 
tration uf  the  KngliKh  towns  to  the  ^ilds.  which  reprwwotod,  in  their 
oyes,  th«  ontire  urban  numinune.  Pvtcful,  TT.  61.  Apistooratio  räffiaio 
since  the  Stuart«:  mayor  or  baililT,  aldermen,  and  commou  council, 
la  1726,  Z^oadou  nN«ivea  the  ari&touralio  eoiulituUon  by  wliiub  it  i*  still 
goviirood. 
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offices  created  by  the  king  and  thrown  on  the  market  was  thus 
doiihly  augmented.  In  the  exercise  of  their  functions  the  mayor 
and  "fchevins"  bad  as  auxiliaries:  the  syndic-attorney,  later  the 
king's  attorney,  a  sort  of  public  prosecutcjr  close  lu  the  "6clievin" 
judges,  and  who  was  charged  with  proposing  and  demanding 
eve^^'thi^g  which  concerned  the  piiblic  utihly.  and  having  a 
salarA'  and  deputies;  the  reoord«r  (in  the  170ÜS  the  3ec-Tetar>', 
who  was  keeper  of  the  ardiives)  who  was  the  recorder  of  the 
proceedings  of  the  municipal  assembly,  and  a  hereditary  office- 
holder (Edict  of  1690) ;  the  recoiTcr,  whose  position  was  also 
raised  into  an  office  in  IfiOO;  and  also  the  highway  inspectnrs 
t^argetl  with  the  construction  of  jmblic  works,  local  police  <ifficers, 
and  tithing  men,  diicfs  of  the  militia,  sergeants,  and  marshals,  etc. 

The  City  Council '  a»sisted  the  mayor  and  the  "  ^dievina  " 
(magistrates)  in  their  deliberations.  It  was  composed  of  mcml»ers, 
elected  according  to  the  procedure  describi-it  alwvc,  and  of  mem- 
bers by  right,  such  as  ex-mayors  and  "  fchevins."  In  the  1700s 
the  position  of  city  councilor  was  erected  into  an  office.  Tlie 
Edict  of  17G5  fixed  at  six  years  the  term  of  this  office,  and  pro- 
vided that  the  incumbents  should  be  taken  from  different  classes 
of  the  population. 

§  394.  Municipal  BsTsnucs  and  CxpuuM.  —  The  finances  of 
the  cities  were  at  first  subject  to  tlie  control  of  the  bailiffs  and  of 
the  court  of  accounts,  later  chiefly  to  that  of  the  intendant"«  and 
the  King's  Council.'  Measures  were  taken  for  the  conser\'ation  of 
their  domains,  and  thciralienated  properties  were  restored  to  tbran.* 
Colbert  had  found  the  cities  burdenc<l  with  debts  and  he  er.deav- 
Dre<l  to  <iischarge  these  ami  to  prevent  them  from  contracting 
debts  in  the  future.*  The  municipal  budget  had  to  be  approved 
(and  consequently  regulated)  by  the  superior  authority.*    The 

'  The  "8la<itT»t,"  "conwlium,"  "oon«iI*M."  in  the  1200  s  in  OermMiy ; 
Schröder,  p.  629.  CoDlvotious  botwocu  lliu  puLri<;mu  tuid  iiifvriur  etaraca. 
and  of terward»,  about  the  14009.  various  typos  of  tnunifip&I  or^tiixation. 

'  Edicts  of  Cri^miou.  I.'JSO,  rtf.     \tiini<-ii»l  rejrulntiuii«.  BC*h.,  V,  139. 

»  Dixl.  of  June  23.  1059. 

'  Tlic  (Mireitpondpnce  of  the  inlvndanls  shown  the  wasto  of  which  th« 
municipal  ma^iHtral«!  w«f  guilty.  Darmtr,  p.  133;  fiuyot,  "OITirwj." 
vol.  Ill,  p.  2w;  La  Foniaint,  "Vable*,"  13.  7.  NegHp'nm  in  prLwontiiiK 
aceounts. 

^  Th«  inlPHilanU,  «avK  M.  d'Aul)«,  tnsscd  upon  the  question  of  the 
utility  of  cnterprist«  underlaken  by  thi'  eominunitifs;  thnr  d^libcra- 
tionahad  to  be  approved  by  fhcintf-n<iant.  Darmlf.  p.  133.  C-ommi»ttioD 
of  TurKoL,  An..  4  :  (o  vrrify  Uw  tlvht»  of  ihv  com  muni  tics,  judge  of  their 
validity,  of  the  suit»  rolalinic  lo  iht.-m.  lu  ^rani  ['jcti-nsinn^  or  lime  and 
snsnenaionB.  to  fompot  the  preRontalion  of  aooounts  and  documentary 
«videnoe,  etc.  They  likt>wtM*  coutrotled  the  soure«e  of  income  of  tb»j 
communities;  adjudication  of  leased  land».  cIioil«  of  reocivers.  etc. 
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cities  could  not  incur  any  expense  '  nor  maintain  suits  in  the  courU> 
nor  impose  taxes  upon  themselves,  nor  alienate  nor  acquire  prop- 
erty, without  the  authorization  of  the  intendant  (or  that  of  the 
King's  Council).  The  town  corporation,  although  it  had  its  hands 
tied,  retained  a  wide  field  of  activity  in  the  erection  of  public 
works.'  the  organization  of  fStes,  the  bourgeois  miUtia,  the  accom- 
modation of  troops,  fMxjr-relief,*  instruction,*  regulation  of  com- 
merce and  of  industry,  and  relations  with  the  clerg.v.^ 

*  Rxpenses :  in(]f>mnit.ii?s  M  miinipipat  officom  and  mlnrii^i  of  thHr  a^nts 
{20(),0tK)  livres  «t  Paris  in  1779),  prewnits  ti>  the  jjuvfrticr  Mini  Iti  llii-  in- 
tendant, maJDteniUK^ti  or  thp  mnipans,  expenses  of  thi?  bourecoiN  militia, 
conat.rnotions  tmA  other  pnWif  worka.  lutxtnanc'e.  instnirtion.  worship, 
and  int«reAt  on  th«  ilnht.  The  inürea«»  of  expense^,  v^r.v  nolii'i-abi« 
at  the  end  of  iho  1700  s  was  explained  by  the  increase  of  the  popu- 
lation, nnw  npf>dR,  and  thp  diminution  of  tho  piirrhA.<rini;  pownr  of  money. 
"Thfi^amecauwM  havt-for»  hundred  yt^rMinctvaaed  («afold  th»  inDninipal 
expensea.  and  oonsi'quf-ntlv  \hc  toxfs.  whi<'h  it  is  ne«ee»ary  to  levy 
in  orHpr  to  prnvid«  for  them.  Hahfau,  p. 225 ;  E^lict.  IfiSS ;  /«rarnh.,  XIX.  42 1 . 
Municipal  hudRet :  1.  Common  fiiiuis  or  n*v*inij«'H  from  common  property; 
2.  C>4:troi,  duty  on  wines,  ciders,  brandy,  meat,  cheese,  vegptables,  eess, 
«I«.  laamhfTt,  "  Table."  In  Ift47,  MaKarin  gave  the  proeeedH  of  it  to  {tie 
Stat« :  Colbert  restored  half  of  it  to  the  towns  iu  1(U>3.  Tlwir  imposition 
had  to  be  acreed  to  by  the  inhabitants  and  authorized  ("octroyio") 
by  the  king  {from  which  their  name), 

»"The  trans  forma  Lion  wbirh  took  place  from  the  l.^tfls  to  Ih»  I7D0s 
in  institutions,  likewise  took  p3ace  in  the  construction  and  maintenanc« 
of  ritirfl.  The  central  power  execiitod  what  thp  miininipnl  spirit  had 
not  bi^oD  able  to  do.  Il  was  thtj  statu  chivfly  which  hud  the  streets  en- 
lari^pd,  floDstrUGt'Od  wharvm,  opcn(.>d  vaüt  8quar(.>:<.  laid  out  promenade.'«  and 
whieh  contributed  most  toward  makinit  thv  towns  more  n^ilnr  and 
healthy."  A.  Buiifau,  p.  3tjü.  R£(rimo  of  alijinment ;  competeaoe  of  the 
Intendant.  Conrernlnfr  fire  endnes.  Babtau.  p.  38ß:  playhoUBe».  ibuJ.. 
p.  ti9l. 

*As  rcjrards  public  »»«iislaDce.  the  State  was  at  first  subordiaate  to 
the  ecdestastioal  authority,  and  Utcr  to  the  munieipa]  authority ;  eonenU 
hospitals  under  lyiiiis  XIV:  he  did  nol  ro  so  far.  however,  as  to  exclude 
either  from  the  adminiMrutioo  of  Klmshouse!<;  the  mayor,  tike  the  cur4, 
was  a  member  of  the  administration  by  n^ht  (Deel.  1698). 

*  Primary  inst-nintion  ipven  in  the  itaroohial  Bchools  by  laical  masters 
under  the  direction  of  relisious  authority  was  underlalren,  in  certain 
■lifHctinns,  hy  the  niunicipalilies;  tliey  paid  the  salaries,  and  furnished 
supplies  and  a  lodRinR  for  the  sfiioolm aster.  The  corporation«  of  school- 
maäters  struinled  for  (heir  privileges,  notablv  againct  the  brolberhood 
sohools  founoed  by  J.  ß.  de  la  Salle  (lay  brothers),  schcvuls  cniin^ly  free, 
while  in  parochial  schools.  Kratiiity  exislt^l  only  for  the  indigent.  The 
edicts  of  1098  and  1724  (imperfe<?lly  appliodi  made  primary  instruction 
iililigatnry,  with  a  new  of  cnnvertinc  youns  Pralcslanls.  ConcerniiiB 
the  collenBs,  ef,  the  "rÄH;I<*ment "  of  1763.  The  municipalities  asaisteu 
them  and  had  a  share  in  their  dir«RtioD.  Noarly  ever>-w^ere,  seeondar}' 
instniction  was  free.  The  royal  admininlration  did  not  intnr\-ene  in  the 
estahlixhmeni  of  sehotils  lieforn  the  eml  of  the  ItKMI  s :  and,  aRain,  it  woji 
the  desiro  to  pive  Catholic  instruction  to  Protestants  that  led  to  it.  The 
)Dt«ndant  dia  not  appoint  the  school mastem.  but  confirmed  the  agree- 
nwRta  entered  into  between  th«m  and  the  communities  and,  in  lost  resort, 
pvODOanced  on  their  reimoval. 

■Miinimpalities,  like  the  civil  authorities  in  eeneral.  were  auxiliorioH 
of  the  cl^r^' ;  they  InokiKl  after  the  observanc*^  of  Sunday  and  of  fast 
days ;  prolubitod  the  eatioK  of  moat  durinK  lent  (prohibition  upon  butchent 
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£  'iOö.  Communitlei  of  Inhabitants,'  parisliirs,  vUlugcs.  and 
Imiiilets,'  had  at  first  only  an  i>xi.sU-iicT  iti  fact'  and.  forming  an 
iIlt(■^'^al  part  uf  tlu'  stMgniory,  wert'  subject  in  evtT\-  rcsiH?ct  to 
tlif  autliority  uf  tlic  soignitir  ami  to  tliat  of  his  ufficen.^  Fium 
an  early  time,  however,  in  many  places,  their  inilppt-iuleuee  anj 
their  personality  euirrgwl/  llin-e  princii»a]  cause«  cnntrihnted 
to  this  change:  the  defense  of  their  common  interests,  the 
support  of  the  church,  and  later  the  levj'  uf  royal  taxes.'  The 
general  assembly  of  tlie  inhabitant's  hiid  to  meet  under  certain 
circumstances  with  the  assent  of  the  seignior  tn  adopt  neccs-sary 
measures  and  to  appoint  a  sjTidir.'  a  mere  agent  charged  with 
the  exi-cution  of  itt  ilecisions;  unlike  the  officers  of  the  dties,  \ü& 
office  was  revocable. 

anil  hotfl  k«**ppr8).  The  muiiii*ttia]  tnaxJHtratea  (ook  part  in  proopii 
and  had  a  «cat  m  chun-li,  Vows,  Taf^tin^.  public  prayers  in  time« 
epidcrairs.  Thö  lowns  furniälmd  \hv  pari«h  priesl«  with  a  parsotiagp ' 
and  ('ontrtbut«xl  1o  tlio  fotistrurtiou  of  cburchos.  liijigious  t-anini unities 
could  not  bo  oKlubllBhcd  in  Iowdb  without  tbs*  i-onscnl  of  the  inbabitaota; 
but  thn  latliT  (»ftiii  yicldiil  Imforr  ihc  Irtlorn  patonl  of  the  sovenägn.] 
Xo  reli^oun  ord«>r  onoount^ri-d  more?  r^üiKtam-t-  tliau  tb«  Jcwuils;  Ktinuc« 
Ut^atea  tUirly  .vi>ar*  in  ordur  lurompel  tlit'ir  superior  to  rw^tivp  «ipfi  year 
a  lass  from  all  tl»»  iivwly-uiarriod  wumvn :  hi«  had  oommuUHl  thiar^uclal 
right  into  an  impo:«!  of  a  wt-ittht  of  wax  worth  live  souh.     Itabenn,  p.  46a. 

'  Jtambert,  "Table."  (tw  ■'CominunuutAi."  "Communee."  " Parens«»«  "; 
FflTiir«,  GuyDt,  h. ria. ;  Dr  FriminviUr.  "Trains  du  RouvernKmnnl  des  hir<n* 
et  affair«*  deaoommuuaut^xd'liabitanU."  1760;  Orninart,  "C'oU.dedfcU./* 
TV,  T-TT,  Äd.  ITSfl;  Jou»w,  "(Souv.  spirii.  n  tnmporäl  des  paroisaw." 
17450;  A.  babtnu,  "Lo  nlleffo,"  2«  M.,  1H79  (bihi..  p«*«im);  Ihtiffuol^ 
"Municip.  rural««,  Kev,  fr..  '  183«;  Srm'gnu,  "Dr.  public  pt  iidmin. 
mm,."  Appendix,  11*02;  TaitUar,  "Villagns  dun«  Ic  Nord  dn  In  Krant*," 
IHCiO :  .VormnnJ.  ■'lid,  de  I'Ktat  ft  des  conim.,"  17»,  IH*  h,  (Sftinl-Ourntin, 
liflÖ);"R.dt!Ga*TOgnp,"  X\'II.4:}6;  ffofcio«.  "Popul.  ruralettcn  Pranoe,'* 
*'R.  hist,."  ISrS;  L.  Dclitte,  'CoBd.  do  la  vlasne  agric,  «i  Kormandie," 
p.  1H7  tt  Mff.  .*  Ilitii.  •'L'admin.  et  la  jurid.  muni«,  do  Bruyferea,"  1801; 
FatuM-Pruitttle,  "Anc.  inxtit.  de«  Alpes  briaJiv«nD."  ;  Cuyo/,  " Diet,  do« 
poBttie,"  1754. 

■  At  the  timo  of  thn  lU'volution  thorv  werf  (><ttimstM)  to  be  43.915  munir- 
ipalitiea.     Bthmti.  p.  4^.  n.  •'>.  Langucdoc  had  2,*SUI)  "<<ommuniticui." 

'To  what  pxtcot.  ia  Fnmi-o  and  plsf^whi-m'.  were  the  '■communities'* 
and  pari!<hM  tho  «loCMMors  of  the  village  <'ommtmitio«?  Aa  for  ihn  Eng- 
lish tiyotvm  of  \}w  frank  pUvlge.  which  united  the  itihnbitanti^  of  the  nam« 
place  by  n-ndvriuij;  thi>  lilhiuij;  (o  which  tb<<y  belong<?d  nwpunKible  fur  tlwir 
offenses  (a1  Ico.'^t  if  they  were  not  more  ch>^l,v  attaebed  Lo  the  neighbor- 
ing wi^nior),  it  do««  not  seem  lo  have  worked  in  Fraiu.-«. 

*  Llichatrü,  p.  553.  mayor.  suli-pruvuHt  in  thn  villages, 

•  Ppom  tho  IlltOs.   Hnjumiinoir.    1.317  (f/.  I.  SO):    (where  ther»  wtMJ 
no  oommuno).     Ou  Canaf,  eee  "BaticJuin.'      "Villo"  in  thv  I200h  wa»i 
rather  a  village,  ordinarily  as  oontradiatinguiahed  from  dtiM.  cbiteaux. 
and  boroughs. 

■  ßdfrran.  p,  1(1.  "Taille«"  for  therepürof  the  ehurch.  ihüi.,  p.  361. 
Ord.  1338  iliamhfTt,  V.  .'12):  "'liceat  .  .  .  communilatibua  w  oougn»- 
garv  .  .  .  pro  taillaodo  et  ronijrefjando  dintas  summas."  Ord.  Nov., 
I379  (ihid,.  V,  510).  By  apTwrtioning  the  "taiUes"  by  parishes  and  by 
making  the  inhabitants  ronininUy  rcsponsiblR  for  their  payiuvnt,  lb« 
"oommunitie«"  wen»  äfßeiaUv  r«rögnixed. 

'  Dig..  50.  4.  18.  13;   Du  Cangt,  see  "S>'ndicuB." 
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Little  by  little  autonomy  wa^  assured  and  these  rucliitients  of 
organisation  were  developed.  The  seignior,  who  was  uothing 
more  than  a  äuhject  of  the  king,  the  chief  inhabitant,  ceased  to 
be  an  administrative  officer.'  The  assemblies  met  without  hi» 
leave,  upon  the  summons  of  the  s\-ndics,  chosen  by  tliem  and  now 
permanent;  these  latter  officials  were  not  judges,  but  subaltern 
administrators  responsible  to  their  electors  and  to  the  superior 
administrative  authorities, 

§  39(3.  Th«  A8s«mbU«s '  met  At  the  conclusion  of  mass  under 
the  church  porch  or  in  the  «pen  air  near  by.  The  peasants  and 
inhabitants  of  the  place  had  the  right  to  take  part,  and  especially 
the  heads  of  families,  sometimes  widows  and  jx'rhapä  even  married 
women;  sometimes  there  did  not  seem  to  be  any  condition  as  to 
age,  ratinjf,  or  even  as  to  domicile.  It  was,  with  numerous  varia- 
tions, the  democratic  practice  of  universal  suffrage.  The  in- 
tcndants  consented  to  admit  only  those  who  were  inscnbed  on  the 
list  of  the  "  taille  "  payers,  tlms  excluding  domestics  and  beggars. 
For  the  validity  of  their  deliberations  the  presence  of  at  least  ten 
inhabitants  was  ordinnrily  required  ("  ten  make  a  people "). 
The  absent  were  fined  (five  livrcs  in  the  1700  s).  ITie  powers  of 
these  assemblies  included  all  matters  which  concern«!  the  com- 
munity, llie  inhabitants  a.'Kiembled  in  a  body,  voted  the  ex- 
penditures, and  made  appointments  (subject  to  the  approval  of 
llie  intendaiit).  Tliey  pa&äed  upon  sales,  purchases,  exchanges, 
location  of  communal  lands,  tlie  repair  of  churches,  parsonages, 
public  edifices,  roads,  and  bridges ;  besides  their  sxTidics  they 
appointed  their  schoolmaster,  their  herdsman,  their  keeper  of  vine- 
yards, their  sergeant,  and  the  collectors  of  tithes  and  of  "tailles." 
All  these  acts  liad  to  be  clothed  in  authentic  form  and  »Titten 
out  by  the  reconler  of  the  judge  who  president  over  the  assembly, 
or  in  case  of  his  absence,  by  n  notary-.  From  1722  on  they  were 
subject  to  an  audit.  On  the  eve  of  the  Revolution  these  acts 
could  be  written  out  by  a  special  sccretar>*  who  was  often  the 
schoolmaster. 

In  tlie  I.'jOOs  the  rural  communities  acquired  a  political  status; 
they  were  n-prcsented  in  the  Provincial  Estates  at  the  writing  out 
of  the  Customs  and  participate«!,  through  their  delegates,  in  the 
elections  to  the  States-General. 


onfienuenct!  to  the  BSipnlor  that  the  iohabitant« 
s.  for  hf  did  not  pay  the  "•taille,"  orlhat  thflydphb- 


'  II  was  of  lEliIn  cont 
appoint««!  tht<  L-olloiL'tors. 

uratvd  conperaing   the  maintenan-^  vt    th»  i-niiroh  and   Ihe    paraonafce, 
for  be  did  not  cnntriliutf  to  tlii'  K!epeiuic>  of  eiihr^r. 

*  Babrau.  "Ash.  g6a.  dea  comm.  d'hab.,"  1893. 
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§  397.  Th«  Syndic'  (d)  Ba  tin  ,agent  of  the  inl]abitant3  caused 
the  assemblk-s  to  be  caUed,  or  summone<l  them  himself,  presided 
over  llieDi  in  the  absence  of  the  local  judge,  and  later,  even  when 
he  was  present,  received  and  expended  the  funds  of  the  community, 
rendtired  an  account  to  the  inhabitants  and  to  the  subdelegate, 
inatntaineit  actions  on  behalf  of  the  community,  and  had  t)ie  cus- 
tody of  its  papers  and  archives;  (6)  as  the  agent  of  the  adminis- 
tration (1700  s)  he  played  a  r6Ie  in  the  levjing  of  taxes,  the  re- 
cruiting of  the  militia,  and  the  royal  "  corvfc  " ;  he  3U|)er\Taed 
the  re|Hiir  of  roads,  looked  after  the  lodging  of  troops  in  transit, 
the  destruction  of  caterpillars,  the  quarantine  of  epizootics,  and 
informed  tlie  Intendant  of  all  happenings  which  could  alTect  the 
service  of  the  king  or  the  public  tranquillity  (epidemics,  etc.).' 
The  duties  of  the  syndic,  although  lasting  only  a  year,  were  onerous 
and  little  sought  after.  No  one  was  i>ermitted  to  decline  them. 
The  expenses  wliicli  followc*!  were  poorly  compensated  by  some 
pecuniary-  indemnities  »nd  advantages,  such  as  a  relief  from  part 
of  the  "  taille  "  and  exemption  from  the  watch.  In  cascof  neglect 
of  their  «lutles  they  were  frequently  subject«!  to  hca\y  fine*. 
The  Revolution  gave  to  the  mayor,  who  took  the  place  of  the  old 
syndics,  or  s.vndic-attomcys,  their  municipal  functions,  some  of 
the  police  powers  of  the  local  judge,  and  the  keeping  of  registers 
of  the  civil  status  formerly  intrusted  to  the  parish  priest. 

§  ;t9S.  B«T«Du«s  and  Expeas«f.  —  (A)  The  revenues  of  the 
communities  were  derived  principally:  (u)  from  tlie  produce  of 
communal  property,  tlie  lopping  of  forests,  dues  paid  by  each 
iuliubltaiit  for  the  right  of  cutting  wixxl,  and  the  renting  of 
pastures;  (&)  from  communal  Impositions;  in  order  to  prevent 
the  levying  of  tliese  contributions  from  prejudicing  tlie  ro>'al  tax, 
ex]>enslve  letters  of  assessment  (nitlfie<l  by  the  treaaurers  of  France 
and  by  tlie  elected  reprewntative«)  were  required;  for  a  lex-y  of 
30l.>  livres,  this  expense  amounte«!  to  10(1  livres.  Tlie  intendanta 
delivered  gratuitous  auttiorbations  and  compelled  the  privileged- 
classes,  nobles  and  priests,  and  the  aliens  or  foreigners  in  tlie  conw 

'  Rabeau,  p.  6ft.     C/.  PrdminiraU,  p.  60. 

'1200«:  attorney  ("procureum")  of  the  "hseeitoa"  citie«  wer» 
Ai>|Mtnt(Kl  liy  tho  «cignior  and  Ifw  community.  In  general,  it  was  the 
r«tntiu<  of  i'k<oliun  whirh  {irdvailt'd  for  munioipal  u(Bc.'i>«,  r/.  Damat,  "Loiz 
civile«.'"  XVI.  4.  4.  Atl*mpt.  unrl«r  Loum  XIV.  Kdipt  Mwrli.  171C. 
lo  crxtat«  pvrpetu&l  Byndif«;  bul  if  iu  ihv  towns  the  municipal  uffivvs 
wwe  fuuDu  alLracliviv,  ilioy  w«ru  nut  so  in  tbn  «luntrj-;  an  edim  ()r  IT17 
retiimt'd  to  the  «lecttve  8>-8t«m  (vßr>-  divor«e  eWtorat  customs).  But  the 
tibt-rty  i>r  elwtioDS  wa«  abolisbed  by  th«  iniendants:  tbey  grwduaUy 
u»umi-d  tb(>  right  to  courtnii  the  deolion  of  syndicK.  that  uf  refvlluig  Lhem, 
and  «von  that  of  appoiiiiiog  t-hcm  to  offioö  io  cerl&io  cast». 
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mune,  to  pay  their  share  of  the  contribution  ;  (c)  from  the  pniowda 
from  loans,  which  had  to  be  voted  by  the  inhabitants  and  ap- 
proved by  the  Intendant.' 

(B)  Local  expenses  formerly  voted  entirely  by  the  assembly  of  in- 
habitants ended  by  bect)miiig.  some  obligatory  and  others  optional  j 
the  Intendant  ex  oßich  inserted  in  the  budget  the  obligatory 
expenses ;  tlie  salary  of  the  schoolmaster,  the  fees  of  tlie  sub- 
delegate,  indemnities  for  the  syndic  aud  collector,  the  expense  of 
mustering  the  militia,  the  maintenance  of  the  nave  of  tJie  church, 
cuiistruction  of  the  parsonafje,  ami  the  inclosure  of  tlie  cemeterj'. 
Aiuuiig  utlier  expenses  we  uiay  mention  lawsuits  for  which, 
from  the  time  of  Louis  XIV,  administrative  autliorizations  were 
necessary.'  The  accounts  of  the  cumiuunities  were  submitted  to 
the  subdelegutes  and  to  tlie  inteiidants. 

§  399.  CouQcUs  of  Notables.  —  Although  the  villages,  after  the 
cities,  had  fallen  under  tlie  guanüanship  of  the  inteudauts,*  they 
had  retained  the  right  uf  assembling  and  uf  eltx^ting  their  agents. 
But  in  the  1700  s  tlic  general  assemblies  disappeared  In  juany 
places  to  make  way  for  bwlies  of  notables ;  in  the  place  of  direct 
government  was  substituted  tlic  representative  r^Ime,  that  is  to 
say,  the  modem  municipal  system."*  There  was  complaint  (by 
Ttirgot  and  others)  that  the  popular  assemblies  were  tumultous, 
that  they  accomplished  noUiiiig,  and  that  the  wealthiest  and  most 
intelligent  men  had  no  influence  and  remained  away.*  In  1776 
the  Intendant  of  Champagne  took  the  initiative  by  creating  coun- 
eits  of  notables  in  many  localities.     Regulations  ("  r^glemeuts  ") 

'  Cnnci^rninK  1-h<!w  prop^-rlies,  r/.  prearalile  of  the  Ord.  of  1657;  Docl. 
1059:  Edicts  1077,  1702;  "Arr.  Cuua.,"  1689;  Frimiiwült.  "Fni.ti(|ue 
de»  Terriers,"  111,  282.  Louii  XIV  had  the  property  of  tho  corainunities 
V^etorcd  Lrt  llmrn.  fi>rlia»j»>  their  nli<<njil ion  in  llit'  fuliiri',  ariH  iinihiliitixl 
the  Third  l£statv  frum  dittturbiiiK  thvia.  C'/.  Jauser:,  p.  139.  Divi^iuti  from 
the  ISOOn.  CUmtnt.  "Lcs  («mm.  d'hab.  en  nerry.  1890:  iti  tlie  1700» 
they  were  mulliplkwl.  "L<>  pmduit  ol  te  dn>it  fU»*  rtmiinnrn-x,"  1782.  A. 
liabeau,  p.  82.  Queetioii  of  iho  usvs  of  iimrehos  in  Picardy  and  Artoiii, 
€>nn)pet«n«y  of  the  intondaiit.s  until  1764.  of  tho  StaUMtRinc«  1769;  ia  Wal- 
loon, Fln.nd»<r»,  wh«?re  they  were  dividud  in  1777,  oontrovfrdi«  on  thiii 
Hubjept  won-  suhriiiited  lu  the  Jnlendant :  In  Artoi»,  lo  the  EBtates;  in 
Burpiiiidv.  to  ordinan"  tribunals.  Jji-grntil,  "Li'^sl.  dc«  portinns  m<<na- 
Rt-n-r  1N.^>4:    Ousot.  '-Oflives."  III.  3Ö7. 

'  Dfnignri,  aw  "Comm.  d'hat.,"  IV.  o.  742.  Edict«  April.  1Ö83. 
Aug.  2.  I6K7.  Oct.  2.  171X1;  Ord.  Au«.,  17&4  U»ambfri,  22.  416).  Dowl. 
April  13.  17iU. 

*  Of  th«  judicial  pow«-  and  elect«!  reprwwnlalivB»  formerly,  Deol. 
June  7.  lOöU  (minor  (.-oimiiunitiesl,  Bdict  April.  tt>83,  and  Decl.  Aug.  2, 
1687. 

'  In  the  South,  poliiif'a)  councils  vere  found  a  long  time  before  thU 
dato.     TroMi.  "Elats  fcfo.  dc  lADguodoc."  I,  305. 

*  Cf.  Bab<au,  p.  51  (TauU  in  this  wnw). 
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isstml  in  pursuance  of  the  Kdict  of  June,  17S7,  providing  for  the 
crcAtiiin  of  provininal  assemblies,  established  municipalities  in  the 
eonntrics  of  election  (e.g.  the  Regulation  of  June  2;j,  1787,  for 
Champagne).  The  seignior  ami  tlje  pariah  priest  were  members 
«f  right ;  the  seignior  presided  and  in  his  absence  the  elected 
s>-ndie;  three,  six,  or  nine  members  (according  to  the  number  of 
househohLs)  were  ejected  by  ballot  by  the  parish  assembly,  which 
was  attended  neither  by  the  seignior  nor  the  parish  priest,  but  in 
which  all  the  inhabitants  paying  10  U\Tes  of  land  or  personal  tax 
participated.' 

§  400.  Th«  PvlBh  and  the  community  were  very  often  confused 
with  each  other,  although  it  might  happen  that  several  communities 
formed  a  single  parish,  or  that  one  community  formed  several 
parishes  (as  in  cities).'  In  the  1700»  the  two  organizations,  reli- 
gious and  secular,  became  dissociated.  The  parish  priest,  the  chief 
of  the  parisli,  was,  like  the  seignior,  without  great  influence  upon 
the  assembly  of  inhabitants."  He  belonged,  however,  to  the  ad- 
ministration, as  an  officer  of  the  civil  state  because  he  made  public 
the  acts  of  legal  autliority.*  The  church  wanlens,  the  agents  ol 
the  parish  as  tlie  syndics  were  of  the  community,  at  times  ev« 
exerci.sing  the  same  functions,  elected  by  the  general  assembly 
of  inhabitants  (in  the  cities  by  an  assembly  of  notables),  and  re- 
quired to  render  thctr  accounts  to  it,  collected  the  receipts  of  the 
vestr>'  boards  (endowments,  cutting  of  tjces  in  the  cemeteries, 
revenues  frt>m  scats,  the  receipts  from  collections,  concessions  of 
burial  places,  etc.),"  ami  appliM  them  to  tlie  expenses  of  worship 
and  the  upkeep  of  tlie  diurch.'  Important  questions  were  sub- 
mittcil  to  the  assembly  of  inhabitants  (in  the  towns  to  the  munic- 
ipal bodies),  such  as  tliose  relating  to  burials,  tlie  price  of  pews, 
acceptance  of  legacies,  etc.    Control  by  the  administration  waa 


■  /«ani6..  XX\'III.  SOS.     />g  iUircrffn«.  "Ass.  prov.."  p.  108. 

*  The  Enc:lUh  pftrixli  h&d  always  constitutixl  a  secular  rliHtrifit.  Fixed 
rea)id«n«o  made  tm>  pKrixhionpr,  and  i^vory  pArUhioor^r  had  tbii  rieht  to 
täko  part  in  tho  eominunaJ  asHvitibfy,  alw,  ho  had  to  pay  his  part  ot  tli»- 
local  taxes.  This  awombly  received  tho  name  of  "v«itry,"  because  it^ 
m«t  ia  th«  v«(itry;  from  lh»i  limn  of  \.lw  Stuarts,  distittotion  was  mad« 
between  the  eeaänd  wnenibly  or  the  parish,  which  appointed  the  fhuroh 
wardens  and  Iftvied  tbe  chumh  t^x,  and  thn  "mplpot  ve5try,"  a  rftstncLed 
committee  which  btwiame  more  and  more  important. 

*Jouw,op.eit.  Ord.  I095.Art22;  /MIH&..XX.24JI.  The  inhabitanta 
lodged  him  and  fiiminhed  his  hniiwv.     Hatn'.au,  p.  138- 

*At  ihe  time  of  the»  «ermon,  readinft  of  the  ordioanoeti,  lurla  of  adjudi- 
oatioo.  ejccommuaicwtiomt.  roonilorit«.  *  lioutUUrr,  1,  17. 

*  Ord.  IdD.'i.  /samA.,  XX.249:  thenavonf  theRhnrrhe-t  ira.->  in  thecAr» 
of  the  inhabitants,  also  the  Inctlomre  of  the  oemtitary,  and  the  lodging 
of  the  corfi ;   the  cboir,  ta  that  ot  tho  li  the  owaors.    rrlninviiU,  p.  444. 
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extended  to  the  parishes  and  to  the  vestry  boards  as  well  as  to 
the  communities ;  nevertheless,  it  may  be  said  that  the  parish 
administered  itself  by  means  of  its  elected  representatives,  although 
to-day  "the  parishioners  are  no  longer  occupied  with  the  temporal 
affairs  of  the  local  body ;  these  matters  are  intrusted  to  church 
wardens  diosen  without  the  participation  of  the  parishioners  and 
whose  accounts  are  rendered  and  verified  behind  closed  doors." 
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THE  MONAKCHICAL  PERIOD  («nlinucd).     JUDICIAL 
ORGANIZATION ' 
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Creation     of     Provincial  t 
Parliaments.  I 


Rquality  and  Indivisibility 
of  ibu  Parluuiieuto. 


Topic  4.    The  Poutical  Role  op  the  Parlluuents 


( 416.     R4>^!itmtinTi    &ad    R«^mon- 

HtmnnfMi. 
{ 417.     Thwri««     ('onocrmns     the 

Rightii     of     tho     Pariia- 

menU. 


M18. 


Measurea 
against 
mentB. 
$  410.     Iliatorical  Sun*ey. 


of      CoQslraint 
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Topic  5.    Secondart  JmimDiCTioNg 


The     pKivoat« 
ffuiüre." 


and 


'Vi- 1 


(421. 
(422. 


Th«^  RtüliffK  aad  S«newfaal». 
Tbi>  lofurior  Courta. 


(423. 
(424. 


Topic  6.    Tiie  Judictal  Personnel 


The    R«HTuitmt>nt    of    the 

Parliament, 
Pumbasal'ility  and  Heredity 

of  Judiriol  OOtces. 


)  425.     IrTpmovability        of        tbe 

Judsea. 
i  420.     EleKdity  of  Offioes. 


71;     Joiugf.    "Tr.  de  Tadmio.  de    I» 


FUurv,  p.   ...     ,.. . ._ 

PariU»t\t4.  "RsMti  hint,  sur  Tor?.  Af  la  juMic«,"  t.  XXI, 


■  Bibuoorapht: 

gistlce."  1771 :    /»or „.  .  .     

rd:  ßrrtiw.  "Gwcb.  d.  franx.  awK-ht-verf.,"  1837;  Rictsrü,  "lust, 
judlc.  do  I'aiM^.  Ft."  (Ovx),  lS8fi;  Saäoul.  "Itixt,  judic.  d«  Lorrain«." 
181)8:  Bauttouin,  "Org:,  ^"d.  dti  LimoHRin."  IS'.tO  :  Meyer.  "Ksprit 
do«  iost.  judiq.  des  priaoipaux  p«.yH  dw  t'Europv,"  18I&-23:  Ejin^ein, 
p.  349. 
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Topic  7.    AtixiUARiEs  of  Justice 


J  427. 

Advooatnt. 

430. 

Notuie«. 

(42S. 

The  Attorneys. 
The  Public  Attoroey. 

431. 

Rooorden. 

1429. 

432. 

Other  Offlooni. 

Topic  1.    In  Gener.\l 

S  401.  All  Justic«  Bmuiftt«d  from  the  King  ^  was  an  undisputed 
axiom  in  the  1500  s.  But  it  had  been  the  reverse  of  the  reality  ia 
feudal  times;  as  a  matter  of  fact,  there  had  been  not  less  than 
four  jurisdictions  administerinj;  justice  in  the  name  of  different 
authorities :  the  Chuxh.  the  Seigniors,  the  Communes,  and  the 
King.  The  legists,  proceeding  ui>on  the  idea  that  the  right  of  ad- 
ministering justice  was  held  as  a  fief  of  the  king.'  secured  recog- 
nition for  hli  benefit  of  "  a  right  of  eminent  justice  "  over  the 
whole  kinjrdom.  Bailiffs  and  sencwhal.'*  struggled  to  strengthen 
the  royal  juri.sdiction  and  by  slow  progrc«  it  prevailed  in  the  end ; 
the  theory  of  the  "  royal  cases,"  the  sj-stcm  of  appeal  by  writ  of 
error,  and  the  right  of  recourse  which  permitted  appeal  from  all 
tribunals  to  the  Court  of  the  King,  all  led  to  this  result.  In  I7Ä9 
the  church  courts  still  existed,  but  they  had  almost  no  cases ; 
one  could  hardly  speak  of  municipal  courts;  the  seigniorial 
tribunals  had  disappeared  from  tJ:ie  cities,  and  tliose  which  had 
not  been  bought  up  and  whici]  remained  in  the  villages  were  sub- 
ject to  the  regime  of  the  royal  jurisdiction.* 

Everywhere,  except  in  the  c-ourts  of  the  Church,  justice  was 
rendered  in  the  name  of  the  king,  by  \-irtue  of  an  express  or  tacit 
delegation  of  authority,  —  a  fact  wliich  permitted  the  king  to  3ui>- 
press  them  in  case  of  abuse. 

The  ordinary  royal  courts  were:  1st,  the  Parliaments;  2d, 
the  inferior  courts  and  those  of  the  bailiwicks  and  the  senes- 
chalships;    3d,  those   of    the    provostships   and    local  justices."* 


■  L'l/ommmti.  "Maximwi."  1610;    Frrri'Te,  w*  "Juffts  mymr." 

1  Braumanoir,  XI.  13  :  "All  lay  jurisdiction  is  held  qi  the  kintr  in  (ief  or 
in  Hubflof."  In  a  sons«,  this  vras  a  dangerous  rormula  fnr  the  royalty, 
Tor  if  a  nMroiciiilioii  of  Hi«  KMi>«nt>r  riKht  of  Hie  kinit  rvsuiU«!  from  it,  it 
also  ioipÜLid  that  th(>  adminintraLion  of  justiiw  had  become  a  ritcht  of  tho 
iieiftnioni  of  whifh  they  could  nf>t  bo  doprivpd. 

'  AneordiiiK  t"  Clw-  Ord.  1093.  evt-rv  oRlow  i>f  ««iKtiiort&l  or  wcleKiaKtioal 
justice  mu»t  rt^ieivo  ihv  itivc"4tilure  imm  tho  kinx. 

*IM  at  roral  courts:  I.  Ördiiis/7  courta:  tho  PartiamerU«,  the  prwi- 
dialu,  Hitc]  t)iu<t'  tyf  lliv  bailii,  the  «rmKlial,  thtf  pnMfort,  and  Ih»  justice. 
II.  Ettimordinarr  courts:  (A)  tho»e  for  privil<>i;«d  persons:  eoiLsul-judeoa. 
the  cx)n»frvftlor  of  the  privilqp«  of  the  rnivereity  of  Paris  (the 
prttTwst  of  Pari«).  Kr»»d  m-ovo«!  of  the  HAt*>l.  "wquflten"  (oUinu) 
of  the  Palaoo  and  of  the  Hotel  for  those  who  eajoyod  the  riebt  01  "eom- 
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Tliere  were  in  a<IilltKin.  extraonlinary.  administrative,  ami  military 
courts.'  But  aside  from  tliesc  two  categories  uf  tribunals  there 
was  still  an  exceptional  court,  which  had  no  regular  or^nization 
and  which  was  ju»tifie<.l  on  the  theory'  that  the  king  was  the  sole 
bolder  uf  the  judicial  ix>wer ; '  all  the  courts  rcceive<l  jurisdiction 
by  delcgatioti  (del«gat»d  justlcfl) ;  but  he  had  the  right  to  deprive 
them  of  it,  he  had  not  prohiliitc*!  himself  from  judging  cases  him- 
self nor  from  conferring  upon  whomsoever  he  pleased  the  right  to 
judge  such  cases  as  he  wished  (rMsrvBd  Justic«).  He  could  not  have 
avoide<]  it  if  he  liad  desired  to  do  so,  because  to  render  justice  was 
au  essential  attribute  of  the  ro.\'al  power ;  It  was  a  duty  as  well  03 
a  right. 

§  402.  RM«rT«d  JusUc«.  —  In  the  1200  s  the  king  intervened  in 
the  deliberations  of  his  court,  amended  its  judgments,  or  obliged 
it  to  revise  them.'  Not  content  with  thus  controlling  his  judges, 
he  even  administered  justice  in  persctn  (Saint  I^uis  at  Vinccnnes) 
with  the  assistance  of  hi*  council ;  "  ci^urts  at  the  gate  "  were 
held  by  some  of  his  councilors,  the  future  masters  of  petitions 
('*  ma(tr«s  des  requites  ")  of  the  palace.*    It  gradually  came  to 


mittimus";  (B)  thoHe  for  certain  cauMw:  1.  8ni»«aw:  tbf>  Court  of 
Accatint»,  the  Court  of  the  Treaturu.  the  Court  of  Ai-h.  the  Court  of  lA« 
Mini,  the  Cmnil  Council,  the  Priry  Council ;  2.  Superion:  ih«  '' marbUi 
laMt."  which  included  tbree  court«:  (ho  Ctrurt  of  Ihr  Ifigit  ConttaNe, 
thAlof  the  Admiralty,  and  ihat  of  Wali^tand  Farrata  (tho  name  came,  says 
Fleurf/,  p.  K2.  from  th<>Iiir)t<*  marbln  tabh-at  thc<>ndof  th<>hiülof  the  {lalajre 
nt  FrHi,  htirncd  in  101^.  and  whi(?h  wus  URed  for  oolenm  feast*).  3. 
laferlon:  ulfv-iioDH.  "trrcniert«"  of  ftalt.  admirsltiea,  ipenial  maaters 
of  watcrH  and  foresU,  mints,  provost  of  (he  marahaln.  III.  ItTropHnna! 
Court«:  (hy  comminsion).  rommisnionrr»,  chanibrr«  of  junlicr,  and  ml»»* 
tlant«.  KujjreiQe  euurts,  liki*  the  Parliajnnnts,  onlinarify  judj^>d  casaa  on 
appeal,  and  thfir  dwiaionB.  from  whieh  «r>  npp{>a]  was  alfowMl,  oould.  at 
moBt.  only  he  annullpd  by  thp  l^ing*!«  counpil.  for  extraordinary  reaaoDs; 
hut  this  body  did  not  <?4in8titule  a  distinct  degr«)  of  Jurisdiction.  Cf. 
FUüru.  "Iiut.  au  dr.  fr..  "  1,  p.  9.">, 

'  The  ffrand  protest  of  Ihi  ilAtfl  expffised  a  disciplinar>-  power  over  tho 
king's  rt'tinue  whii-b  made  him  lliy  judip'  (»r  civil  ra»(¥  arnotic  the  inferior 
offi«>r^  or  the  court,  iocludins  the  police  and  criniinaJ  junsdiclion  of  acts 
committed  at  the  cmurt  (a««uilt  of  Daiuixnti  iii>on  Coui^  XV);  in  his 
Judicial  funotioDs,  he  assisted  the.-  judges  taken  from  ibe  king's  council. 
Cto«.  ■■Hill,  do  la  pr^vötii  de  rilötel."  IT90. 

*Oon<-er[iinK  the  CarolinKian  oonoeptioti  of  the  Idog  justiciar,  ef. 
Lariglaia,  "l*liillp|W  III."  p.  26A:  "rex  a  nwie  judi(«ndo."  This  eonwp- 
lion.  whit-b  was  in  at-oord  with  the  iudi<'iiü  system  of  the  Itoiiian  Empire. 
vtblx  violated,  or  els**  eliminated,  by  feudahsm.  On  this  point,  as  on  all 
the  oibera.  It  was  ne<?t'SR8rj'  to  rwnn'ftruct  the  Slate.  At  Jerusalem.  Ihe 
Idn^  had  only  an  arbitral  jurisdiction,  or  n^rhaps  gave  a  decauoo  in 
urvenl  eases,  without  Ihe  intervention  of  the  High  Court.  Cf.  i^fro, 
"Orinos  of  the  Parliament."  Blo?uUl.  '■Fr^d.  II."  p.  ^A. 

*  Bfunnot.  "Olim."  Ill,  132,  261.  '2X1.  14:i.'>.  l.>i:j. 

*  Jotrirille,  57  tt  s(^.;  "mes  «ires  de  Neelle  et  li  hon.*)  cuens  dcSolssona, 
et  noun  nutrea  qui  estiena  caloar  11,  aliens  olr  len  plaiz  dp  la  pnrte.  que  on 
appellc  maintenant  lea  roquestea.  .  .  .  Enestei  ilaealoitiieoirou  )>uittdf  Vin- 
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puss  that  the  king  devolved  upuii  a  section  (ir  hi»  cüuiicil  the  task 
uf  judging  cases  that  were  suhinitted  t^>  )ii:n  fur  his  persuiml 
attention  ;  this  sectinn  became  a  new  judicial  courts 

(A)  This  iKTsrmal  and  qunsi-patriardial  justice  gradually  disap- 
peared and,  during  the  monarch ieal  period,  instead  of  administer- 
ing justiee  himself,  the  king  ordinarily  appointed  commisslonerB 
who  were  charged  with  judging  part-lnilar  cases,  —  a  tribunal  re- 
ganlefl  with  suspicion,  because  those  who  composed  it  were  less 
judges  than  execntors  of  the  will  of  the  king  or  of  his  ministers, 
and  since  then  an  odious  tribunal  suited  for  the  trial  of  political 
cases.  The  cbambera  of  Justica,  composed  of  members  of  the 
supreme  courts,'  were  almost  alwaj's  formed  to  examine  the  acta 
of  financial  agents  (peeulation.  enihczzlement,  and  extortion), 
and  criminal  courts  (cbamb«»  "  ardvntes  ")  to  try  State  criminals.' 
This  was  a  convenient  means  of  getting  rid  of  political  persons, 
either  suspected  or  troublesome,  and  at  the  same  time  uf  saving 
appearances.*  But  the  king  had  a  more  elTective  instruuient 
still :  the  personal  order,  or  arbitrary*  warrant,  tlie  "  lettre  de 
cachet."  * 

(U)  Most  of  the  other  forms  of  reser\-ed  justice  were  rather 
mudificattons  of  normal  procedure;  tliey  tended  to  become  reg- 
ularized and  to  lose  in  a  large  measure  tlieir  arbitrary  cliaracter : 


oietuius  Urprt«  m  moseo.  ol  so  acostoioit  K  un  ohcf>D«.  et  noas  feaoit  seoir 
entour  li.  El  Wul  cJI  riui  avoicnt  afairo  venoJenl  parier  &  li.  sanit  daBtoui^ 
bkir  t1tihuiiM»torn<'d'jiutrf.  .  .  .  Kt  lorsil  anpcilmt  monsiffnour  I'orroD  do 
Fontfinuti8  el  mon  sifitiour  Ooffroy  de  VillfU.,  et  disoit  ü  Tun  d'aus: 
'Dclivrez-moi  nfst«  parUe."  Et  qiünt  il  veoit  aueune  olioso  h  anifndor 
en  1a  paroli'  dfi  oeux  qui  parloipnt  pour  li.  on  pn  la  parole  de  ccax  qui  parloJoul 
pour  auinii,  il  meismps  I'amendoit  de  hk  bguch«."  Cf.  Guill.  de  Sainl' 
/*of/ii«t,  ■'ViedftSaint  I>ouiB."  (>d.  Detnbetrdc,  18ÖÖ.  p.  135. 

'  Larii/hLi,  "OriK.,"  p.  IIH:  in  Hngland.  the  "rax  in  concilio"  relieved 
hiniKelf  little  by  little  of  his  extraordinary  equity  juriinlictiiiH  for  Iho 
bencQt  of  one  of  the  memlM-r«  of  the  Privy  C^^uncil,  the  cbaucullor ;  from 
that  originated  thecbanooUor'scourt.a  rival  of  thu  courts  of  eommon  taw. 
Like  them,  it  was  the  result  of  a  delegation  of  the  powers  of  the  l(ina;.  hut 
a  mom  recent  dtitefrutjon.  Tfa«  «lianniUunihip  and  tlio  (treat  oounoil  were 
inBlitiition*  of  the  ISUOs  and  14ÜOs.  Cf.  Dic-i/.  '•The  Privy  Cuuudl," 
1887;    Frini-imfül'-.  "Syst.  judic.  de  la  dr.  Bn-ldKne,"  1S93. 

'Ord.  Bliiis.  l.')79.  Art.  »8.  ie  Brt-l,  "SouverainetÄ."  2,  I ;  IsamberU 
"Tahl*."  w"i  "Comniim." 

»"Gr.  Kncyol."  tbibbog.) ;    Wcim,  "U  Ch.  Ardente,"  ISS9. 

*The  ?!n(r!iHh  Parliament  could  render  a  deeinion.  by  Bpeeial  law,  on 
the  life  and  pr<>|)erty  of  the  citazoa :  it  <*ould  pass  a  l>in  of  attainder  or  of 
proscription,  punisninu  acts  to  whii'b  the  law  did  iiol,  allach  a  penalty 
(Cathorino  Howard,  StmffonI).  T1il>  House  of  Lord.i  acts  as  politic»! 
bigh  court  tojudtte  oriminals  of  State  impfioohcrt  by  th«  House  of  Cominona 
(impeachmwRt.  trial  of  aocused  ministers,  and  hi(th  State  funclionariffl). 

»Aboli-thed  Mamh  16.  1790.  Cf.  Eamein,  p.  «U.  It  is  eerlam  that 
blank  letters  of  eaehet  wore  issued;  in  what  way  were  they  employed? 
Marion,  F.  Funck-BrerUano,  ■'LÄgendes  do  la  Bastille,"  1898. 
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1st,  Latt«n  of  Otm«  maä  of  Justice  hv  wtiicli  the  kln^,  rollowing 
the  example  of  ilie  Hoinun  Kin|nT<»r.  gratiti-«!  (" f>ctroyer ")  priv- 
ileges and  dispensed  with  the  execution  of  the  hiws  in  particular 
cases.'  'ITie  "  letters  of  grace  "  eorrospi»iuloti  to  both  tlie  panloti  and 
the  amnesty  of  modern  criminal  law.^  The  "  letters  of  justice  " 
were  a  means  of  attacking  a  judgment  (bill  uf  review),  a  contract 
(fraud,  unfairness),  or  of  obtaining  a  privilege,  siieli  as  the  privilege 
of  inventory.  It  was  under  the  form  of  a  particular  act  uf  grace 
that  these  methods  of  procedure,  borrowed  mostly  fmni  the  Kuman 
law,  were  introducol  into  our  old  legal  system  as  a  means  of 
softening  its  rigor ; '  practice  applied  for  them  an»!  welcdiiicd  them  ; 
on  account  of  their  own  worth,  the  king  granted  them  for  the 
pecuniar^'  advantages  which  he  derivetl  from  issuing  tlirm  (they 
were  no  more,  says  Loyseau,*  than  a  tax  on  procedure) ;  tliua 
justice  and  the  fiscal  interests  were  in  accord.* 

2d,  The  iTooatlons*  and  letter»  of  '*  Conunittimufl"  altenil  the 
jurisdiction  of  tribunals  by  depriving  the  ordinary' judges  of  their 
jurisdiction  for  the  benefit  of  the  King's  Council  or  the  Court  of 
itequests.     The  privilege  of    "  Commlttlmua  "  ^  eonsis-tod  in    the 


■  Eämein.  p.  434.  and  thi?  author»  h«  CJU«:  Braumnru>ir.  48.  8;  46, 
30.  /joy«Miit,  "HraKDHuriMi."  3,  Iß;  ■'^,42;  li.  F>l:L«  Brei,  "Ht*uv»r.,"  o. 
3.  Cf.  oispenftalioDs in  «uionicAl law.  Oiry,"(ir.  Bncyel.,'  aeo"LottrM." 
Itamb^l.  •' TrWc." 

'  Etmeiv.  "Hist,  dv  lu  proo4tI.  criiii.."  p.  254.  Variou«  wrts  of  lettera 
of  graeo :  abolUiou  aiid  pardon,  drpi-nding  upon  wholher  or  Dot  lb«  crime 
wa*  pnnixlicii  l»y  <I»itt)i :  rommulaiion  of  the  [wnully;  rrkatiihlatian, 
rvsturatiuii  vf  m\\\  oapavity  :  remission  in  caw«  of  invuluiitary  homioide 
or  in  rast>  of  legitimate  d^^fvns«.  thai  the  aneioni  law  punished.  BotUiUier^ 
1,2,  vol.  40,  PormtilaK  in  I  In-  "Nkiivi-am  slvltnlo  ohaiiet<ll<tn<>."  Ftrrikrm, 
"Divt.  du  droit."     The  Pönal  CotI«  of  1791  i  1.7.  13,  aboliehfd  thograot. 

•  ÄMMnwiwir.  35,  29.     ""(Vni!.  Cout.  of  Art«!«."  2,  8. 

*Thtt  judtfw  had  to  mftkn  an  examination  to  aMwrtaia  whelbm*  lb« 
conditioRM  rvquitcit«*  for  llioir  irraiitinK  existed.  Fagnit»,  "¥nam.  d'un 
Rupert,  de  jurinpr.  pans.,"  no.  133  (year  1390).  Cf.  Ffrnire,  "Diet.." 
M>0  "Knt/irin<-r,'  that  ix  to  say,  to  verifv  and  approve.  Ord.  I.'t79,  190. 
and  1070,  XVI,  14.  •  " SeiKniorics."  14.  .13. 

■  "T<i\twi";  luamb.,  "Table";  Atihtrl.  "Hist,  dii  I*ari.,"  I.  130;  Fttury, 
p.  KS,  fliRtiii|pii)thm  lM>tw«ir<n  Ibn  fv^t-ations  of  jusllre  (i«lfttiiinahip  or 
aJliani.'O.  rf.Frrriirr)  and  tbo  evocatimiB  of  Kra«»e  {cf.  (f»i/ot).  'Vlw  <-oun«il 
of  iho  parties  examined  the  oaaot*  on  whirb  evoeatJnnü  could  I>e  foundod, 
(uid  oniinorilv  sent  the  affair  to  another  trihunal.  for  example,  to  the 
Qroat  Council  («onipelent  buforo  the  Ord.  l(Mt9.  for  all  evo<!aiions).  but 
most  ordinarily  to  another  pariinment.  In  ewe  of  rrferenee  to  another 
tritiunaion  aooouiituf  relalion'ihip.  th«  "preaidiala"  «ent  it  to  (he  iieare«t 
tribunal  of  tho  samo  order.  Before  inferior  tribunal«,  proe»liin<  was  by 
reousation.  fU^ferenee  to  anoih^r  eonrt  on  aeeoiint  of  ntlation^btp  was 
oft«B  uaed  as  a  pretext  for  avoidiue  trial  dy  a  narlieular  nourt.  the  parlie« 
olaimins  r^tionnhip  to  one  nf  ihu  judeex.  Rentoval  of  ibe  casee  from 
the  comia  of  the  juatieea  of  the  peace  by  tbo  Gngliüb  high  oourta  (Iqr 
lueaoaof  tbe  writ  of  certiorari). 

'  Durinic  tbe  Frankjab  epoeb,  tbe  kind's  tribunal  judged  Ibe  caces  of 

Un«.     "Olim,"  1.904.  LVIIi/wbcr«, 


OOlUtii,  of  binhopi,  of  ofliocTS  of  tbe 
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right  to  bring  suit  in  the  first  instance  before  the  Claims  Court  of 
the  I'olacc  and  of  the  Hotel'  In  personal,  ]>ü«fiesw>r.v,  ur  niixeil 
matters,  and  to  cause  to  Iw  tranaferreil  tliereto  eases  begun  before 
the  other  tribunals,  provide«!  tJuit  tlie  issue  had  not  yet  been  joined. 
Tlie  privih'ge  belonged  to  a  large  nuniUT  of  pt-rsons  (ofheers  of 
the  king  or  persons  placcil  under  the  royal  proteetion)  iiu'luding : 
(n)  princes  of  Üie  blood,  dukes  and  peers,  officers  of  tlie  erowii, 
king's  councilors,  officers  of  the  regiment  of  the  gnanl.  ofliet^rs 
admitted  to  the  royal  table,  etc. ;  (&)  members  of  the  Parliament, 
of  the  Chambers  of  Aeoounts,  of  the  Courts  of  Aids,  of  the  Court* 
of  the  Mint,  the  Provost  of  Paris,  the  provost  of  the  merchants, 
etc.  .although  the  laws  and  the  jurispnidencc  of  the  courts 
constantly  limited  the  applic-ation  of  the  "  committlmus,  "  it 
constituted  none  the  less  an  important  derogation  from  the  com- 
mon law  and  a  source  of  abuse.  It  was  justified  on  the  ground 
that  it  was  neeessary  to  permit  offieehohlers  to  prosecute  their 
claims  without  leaving  the  place  at  which  they  were  obliged  to 
reside  for  the  performarec  of  the  public  service  or  that  of  the  king. 
.^d,  KotstuI  ("  Cassation  ").'  —  Reversing  or  breaking  the  de- 
cisions of  the  supreme  eourts  by  the  King's  Council  for  violation 

"Prfttiquc"  1,28;  Loy9fAu."0fic«s."  1,9:  Outtot.  "Pormula."  EniimerB^ 
tion  of  persoiiB  who  eaJDyed  this  priyilegp  in  Ftrrihc.  (luyat.  Cummuai- 
ties,  churcheit.  snd  abboys  obtaiDe^d  it  aA  did  individuals.  Vintry.  "  Et.  s. 
le  r^g.  finantip  He  la  France,"  n.  b.  I,  3dU.  Philip  tbc>  F'air  ga.vt>  thff  btHhop« 
the  HKhl  lu  carrv  tbuir  üultü  dirvcU.v  Lu  tlip  parliuiDuut.  Langto^t, 
"Toxtes."  no.  CVlI.  Distinction  (at  what  dato?)  bctwncn  tho  "com- 
miltimu»"  uf  tbe  Oreat  Seal,  and  1-he  "cotnmittimus"  of  tbe  Liltlo  Seal; 
in  ibo  Grst  catio,  the  iirivilc^ed  porsoa  \uTv<i  his  udverMriuH  to  Paris  bofor* 
the  Matfter«  of  Petitions:  in  the  Rooond  c&so.  ho  draw  them  before  th« 
"liegudt««"  of  tbn  provincial  [larliamenUwilhoatbriafifinRlbem  b«iromth« 
iiifunur  juiitrL's.  Amoue  ulher  n'Htricttoiut  to  whk>h  Inu  privilt««  WM 
subjt'Ctoa  wi>  may  note  tno  following:  tho  ■'Cabochionno"  Ord..  .\rt.  218, 
refused  it  to  all  except  officer»  wrvins;  the  kin«  at  PariH.  AiJirrt,  "Ij« 
Pari.."  II,  19.  There  wcru  no  n!ul  ai.-liuiu  nor  cnniiDal  trial«.  The 
privilepod  person  who  summoned  his  dtblor  befor«  ordinar>'  judirw.  re- 
oounr-etl  hi»  |>rivilr(ire  bv  this  act.  The  ■'I'Drniiiitl.iniiis"  applU-^l  only  to 
tribuoaU  of  exci'ptiou,  üUe  ili«  Un-at  Couaoii,  tin*  Chambers  of  Awounl^i, 
etc.  Tho  loll^rs  of  "nommillimu»"  «(.'asod  to  he  valid  aftw  the  year 
of  their  buue.  FUuru.  "hwt.,"  I,  125.  Tlii»  pri\-ileB<>  did  not  exist 
ia  oertaia  proviaccs,  Arlo'i»,  Flanders.  Dauphiav.  Brittanv.  Alssoe.  et«. 
'  (.See  ante,  f  401.  Not©  on  Lists  of  Courts.  —  Thassl.) 
*  Befor«  Cwmation,  |»rn|H«r!y  «miLkiu^.  tln-rn  was  another  procedure. 
thovrritof  error  (sotsupra,  {  219).  Thu  Privy  Countiil.  after  ha%-inc  dwided 
that  an  error  had  bwn  oommitt^d  by  the  Parliament,  orderod  this  Imdy 
to  revidn  i|.»  niinlen'w.  D«Uuhi  on  lliis  eonipliraLfd  prot'&rjure  in  t'leury, 
"lost,  au  dr.  fr.,"  II,  p.  260,  whore  it  is  »aid  that  (his  prooodure  whs  not 
rewH-tcd  to  for  fortv  voars.  Cf.  "TcxtPÄ*' oited  by /«a»nfc.,  " Table"  ; 
add.  Ord.  March,  1498.  Art.  88.  and  Ord.  10(57.  vol.  35  Art.  42. 
Frrri  re.  "Di'*t."  Error  of  fa*-l  in  the  judaea'  Undings  oould  only  be 
ai-ailed  of  on  appeal  if  it  win  basod  on  fraud  Krror  of  law  could  not 
bv  invoked  except  under  form  of  an  appt^l  for  reversal  to  the  King'« 
CouucU.     A  docreo  of  tJie  «ouncil  dutermiaod  id  advance  the  quesUoa 
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of  tlie  oniinaiK-es  or  L-UHtnms,  at  first  a  simpU-  fa\  or  grHnt«il  at  tlie 
will  uf  ÜIV  king,  later  bt^eaiut' »  regular  and  nomml  procedure. 


Topic  2.    Thk  Paruamknts  ' 

§  40:i.  Th«  P»rU»m«nt  of  P*rU.^  aiie  (until  the  time  of 
Philip  the  Pair).'  The  Court  of  the  King  {"  curia,"  "'  consilium," 
"  colloquium,"  etc.,  in  the  1200  s  "  parlnmentum  ")  *  from  which 
emerftefl  the  Parliftmcnt  of  Paris,  inchifleH  two  elements :  the 
vHssals  of  the  kinj<  who  were  lionnH  to  him  by  homnge,  and  the 
liege  men  who  were  >K>ün<l  to  him  by  an  oath  of  fealty ;  It  was 
at  the  same  time  a  feudal  court  and  a  royal  court.*    It  had  no 

of  the  admissibilitv  of  th«  appeal.  Ferrih-r,  see  "Ca«.satioa";  Fleurjf. 
ibid.;  /«am*»ri.  "Tftblo";  Cwuro*.  "It<^ulat)on  oM7;i8."  IV.  21 :  ChiiurH. 
"OriK.  <i«  1»  «WB.."  I8S2.  Etmein.u.  4:i2;  OirarrJ,  "Offio*»."  p.  357; 
/aaiROcrt.  "Tublo":    Gjairwi.  "Or.  Eaoyol." 

'  BtauoGRAPQT :  liomhrrt.  "Tfthle,"  h.  v.:  MariUof.,  "Tr.  de«  ParL 
di'  Pranw."  1638;  l^rorht^FVavin,  '-Pari,  du  Fmn.;.-."  Iftl7;  Oirard  tt 
Jol]/,  "Offlooft,"  104A;  "Enoyd.  mfithod.,"  see  "Paxlement"  iBovehtr, 
d'Argi»);  Dufey.  "Hi«l.  cl  rrmontr.  dc«  Pari..  Ch.  rios  compt4>fl  ft  Cour. 
d«K  airtwt."  IS2Ö;  Or  liaidttui.  "Pari,  tli-  Prancj*,"  185S;  Hi^nmasr, 
"Curioailf!«  doa  I^ri.  dc  Pranw,"  IHiY-i:  Mirithou.  "Pwl.  dit  Kraiicv." 
1863;  L*«;>iMfl««f.  "Irf-s  Pari.  df'Fr.."  1878:  Äiraoniirf.  "R.  hist.,"  IV.  139; 
BalaiHard,  "Mwurx  jiiilii-.  dc  la  IV.  XVI*au  XLX's.,"  1878;  GluMon, 
"Or.  Ea<>yfl.,"  soe  "  i*arlemont." 

•  BihliojnTiphy  in  l^ngUii».  "Textw,"  p.  xxvi.  TaülandUr,  "MÄm. 
a.  lee  reds IrtiB  du  Pari.  *'  (Huury  II),  1842:  I'liaqmrr.  "Reeh.  «.  rhiat.  de 
Ft.."  If.  3;  D\tpuy.  "Des  prff^tnincncr«  du  Pari,  dc  Pari«.**  1655; 
MiraulmotU,  "Ori){,  ilu  Pari,  cl  Hiitri^t  jiirid.  royal««  «sUinit  dans  I'mwIob 
du  Palais  myal."  1.'j9;J.  1G12 ;  6"ifrtrf.  "M<iin.  Ao.  In«r.."  XXX,  587; 
Oautter  tir  Sibcrt,  ibiii..  XLI.  öS3 ;  Clo*.  '"HiM.  He  Pane.  Cour  do  jufftioe 
<le  la.  tnsiiton  di>  noMrois,"  1790;  (7^riirrJ,  "Hi«l.  du  ChAt«l»t  ct  du  Part. 
de  Paris."  1847;  Aubrna»,  "HimI.  du  Pari.  dc<  Pariii,"  1847:  Dtrmau. 
ibid..  IMtiO  (2<*^d.):  littlitt.  "Hist,  du  Palais  dn  jtintine  de  Paris  et  du 
P«ri.."  ISÜT»;  Fa^ard,  "An.  hi*(l.  ».  le  Pnrl.  d..  Pari*,"  1877-8;  Couynff. 
"El.  8.  loParl.  d«  P.."  1879;  /^f.  »i-e  "Pari,."  in  "Diet,  hist..' of /,.  L't- 
tanttf;  Aubert.  "Lc  Pari,  do  Pari»  do  Philippe  lo  B<'I  ft  Char  I  o»  VIT." 
1887-90;  "Hi«t.  du  Pari,  do  Pari«/  I.S94  ;  \.R.H..  IH88.  432:  loamb^rt 
"TaUe."Mo"i^leiuont,"  "Pouvuir  judiciare,"  "Onraiiisationjudiciare,' 
" Ju»tie<'."  "Aries  du  Pari." 

' /^ntfferM,  "It.  hint.."  ISm,  I- 42.  p.74;  "Philipp«  HI."  p.  30.'.:  /,«- 
thairr,  "luatil.  muaareh.."  18S3, 1.  Ill,  e.  2. 3;  "La cour  du  roi  wub  Louii 
VI":  'Maiiu(4."  p.  fi&a.  Waiion.  "Saint  Louia,"  II.  18.  ßoutarie, 
"1*  Fr.  *.  Phil.  lo  Bel."  VnT.3. 

*"  Parliament "  nioan«  assembly ;  in  the  1200  s.  the  word  wa«  under- 
Htood  to  inonn  a  judieial  body  in  France  and  a  political  assembly  in 
England.     In    1239,  Saint    Lhuik    h^ld    a    Piu-liaii)4>nt    in    Pari«.     One 

?N»e  of  thf  Parlianient  of  the   "(Thaudeleur."  or   the  ParliaoieDt  of 
hri^tma»  of  ttuoh  a  v«ar. 

*  /J<»iu,  "Iiixl.  do  JAru«.,"p.26l  and  100.  In  Pulexline  the  IltKli  (^ourl, 
a  .•(trioUy  feudal  ad^ombly,  was  both  a  council  of  Ibc  Rovftmnient  and  a 
f«urt  of  jUütioe ;  the  king  w'lw  only  ox<TUtor  of  its  wnl^n<vs.  Cennany  : 
tb«  «•mp<>r(ir  ht*Id,  until  lht<  I2()0ii,  "KHidmlaK^"  r>r  fEnni-ral  dii<lH  wliioli 
were  only  a  eonlinualion  of  Iho  Caroliiunan  a98emhlie»>.  and  "Hoflaee." 
3P  Bporial  diols  which  the  ffrandec«  of  iho  oounlry  attend«):  it  junewd 
oaae«  of  the  gtandee«,  and  pronounetMl  the  "»»Dtenlia  inipiTii"  with  th« 
coaaeat  of  the  assembly. 
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fixfti  plar*"  of  meeting,  no  regular  sessions;  it  met  wherever  the 
king  hapijened  to  be  and  travelefi  about  the  country  B-ith  him. 
On  the  oceasion  of  great  fStes,  such  as  ('hristraos,  All  Saints'  Day, 
and  Pentecoat,  tlu*  »ttendance  «-as  large ;  in  ordinal^'  times,  there 
was  hardly  any  one  except  the  officers  of  the  palace.  Those 
palatines,  who  sat  regularly  und  who,  as  a  result  of  their  experience, 
played  a  considerable  role  from  the  first,  were  distinguished  from 
the  emi  of  the  reign  of  Pliillp  I  from  the  rest  of  the  liege  men. 
Gradually,  they  formed  a  body  from  which  was  detached,  b>'  a 
diN-ision  of  labor,  a  group  of  judges,  magistrate  councilors,  like 
those  who  surrounded  Saint  Louis.'  If  the  king  pronounced  the 
judgment,  it  was  only  after  discussion  and  by  the  advice  of  the 
court.'  In  order  to  detenuine  its  t'ompetence  it  is  neccssarj'  to  dis- 
tinguish between  the  fact  and  the  law.  In  law,  from  the  l(XK>s,  no 
one  in  the  king<lom  cuuld  deny  itä  authority,  neither  vnsäals,  nor 
simple  liege  mt'ti.  for  we  find  there,  at  least  in  the  gmnd  assizes, 
the  principal  vassals  of  the  cmwn  and  the  principal  liege  men  where 
"  each  was  faceil  by  his  ]>eers."  But  iintiJ  the  time  tif  I^iuis  the 
Fat  many  seigniors  refuswl  to  attend ;  it  had  only  theoretical 
rights  over  the  great  feudatories,  linder  Ixjiiis  VII  it  juflged  the 
most  piiwerfid  of  these,  the  duke  of  Burgundy,  for  example. 
From  the  120(1  s,  in  addition  to  suits  between  the  king  and  his 
vassals  and  those  Involving  denial  of  justice  of  the  vassals  of  the 


'  Thf  pcraonnpl  of  thi»  bnrfy  >-aried  from  onp  mfPliiiK  to  anotbnr, 
aficordiiiR  to  the  imporUinoe  of  tho  *,•»!•«>«;  if  a  «uit.  involv«>d  great  jwrjton- 
asp».  the  channttlJor,  the  pwrtt.  and  prelaU'ü  attondcil  the  Parltamcnt. 
But  twenty  or  thirty  of  the  kind's  olerka  sat  in  it  repularly  from  the  l2ÜI)a 
and  nweived  pay.  "Arr.  Pari.."  V2'24  iifftutnnc.  "  Aai^^  dn  P.,"  I.  303. 
13):  peprs  wratflndM  thai  in  rases  in  wiiiüh  ihey  were  iJarli™.  llio  gnmt 
offiocni  of  tht>  oourt  i"  minifUmalpfl  hoiipitii  re^a")  could  not  sit.  HcgQ- 
lation.  Jan.,  127».     l^ngioit,  "Texten."  no.  72, 

'  Langlai»,  "Tcfct^B."  p.  I.>  (year  I  l'M\) :  "Curi»  uoelree  judioio 
deerottim  est";  p.  21  fyear  1I.')3):  "iiidi<^io  Curio  judioax'imufl.  '  etc.: 
p,  32  (year  1210) :  "  judioatum  mi  a  paribus  nipit."  etc.,  "noTjis  appro- 
baatibu»  judiuiuia."  The  eourt  olroady  hud  lU  praciicu.  its  "usun." 
The  exclusive  authority  of  tho  bine  in  judicial  matt4>rs  wiwt  evolved 
only  under  the  inSuence  of  liiiman  idea«  and  with  the  incrcaNe  of  myal 
power  Ce/..  bow'ever.  Lanfflttis.  p.  Itl).  In  Ibis  way  is  cutpluiucd  thu  fact 
that  the  declsioDB  of  the  Parliameot  had  for  the  Idng  only  the  value  of 
tcimple  advice.  Tlais  wae  no  more  true  in  the  liegiimini;  for  the  K'mu  of 
Fmntrii  l)iaii  for  the  Empemr  of  Germany  or  for  ihe  Kiri^'>f  JiTUt^cm. 
Th«  kingc/ould  no  more  judf;«  without  the  court  than  1  he  court  could  jurtffo 
without  the  kinj;.  The  kiiut  was,  wiihotit  douhl.  a  justiciar,  ^'l>Lit  he  reii- 
dtired  juxtlcR  according  to  thit  law,  and  the  law  u)>li]|;od  hi m  to  reader  it 
only  by  the  intermediary"  nf  hi»  court.  The  king  alone  was  autborixod 
to  cunvoke  his  court,  atid  (o  fix  the  place  and  date  of  its  meeting.  But 
what  cliMrly  ^owh  the  independenr«  of  the  rotirt  is  the  fact  that  it  pro- 
nounced an  opinion  in  cases  in  which  it  was  interested.  Dodu,  p.  264. 
Likewiw,  the  Emperor  of  Germany  refrained  frum  presidiog  over  the 
'■  ReichsliufBorichl," 
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king,  which  were  within  its  cojjnizancc  as  a  feudal  court,  and 
in  addition,  also,  to  appeals  from  the  decisions  of  inferior  judges, 
which  belonged  naturally  to  it,  the  Parliament  had  jurisdiction 
of  cases  affecting  the  Churches  end  the  nbhcj*«,'  of  diffcrencea 
between  communes  and  seigniors,  of  cases  between  great  feuda- 
tories, of  cases  involving  a  denial  of  justice  by  a  great  feudatory 
to  his  vas^jils,  and  of  violations  by  the  former  of  their  obligations 
toward  the  king. 

The  extension  of  the  authority  of  the  king's  court  brought 
about  a  distinction  among  its  members  during  the  reign  of  Philip 
Augustus ;  "  all  were  not  equal  In  rank  or  power."  It  happened 
naturally  when  the  lesser  gentry  entirely  predominateil,  that 
the  principal  members  of  tlie  king's  court  (all  p<'ers  among  them 
OS  co-vassals  or  co-liege  men)  reserved  for  themselves  alone  the 
title  of  peer.*  This  group  of  great  feudatories  acquired  the 
privilege '  of  sitting  in  the  court  of  the  king  whenever  one  of 
them  was  involved  by  reason  of  his  peerage ;  at  any  rate,  they 
had  to  he  summoned  in  order  thot  the  judgment  might  be  regular* 
The  Court  of  Paen  was  only  the  king's  court  "  decorated  "  with 
the  peers  of  France.  The  nunit>er  of  these  was  fixed  at  twelve 
only  at  the  beginning  of  the  1200 s;'  in  1789  there  were  thirty- 
eight  lay  peen,  the  peerage  being  nothing  more  than  a  distinction 
conferred  upon  the  high  nobility*  and  whJcl)  was  fated  to  dis- 
apiiear  with  the  Revolution. 


'  Ord.  of  12nr>  and  1215  (L.  Uli»U.  "Cautl.  df«  KcUa  At,  Philippo-Au- 

Suto.'*  DO».  927.  828.  1530) :  /*.  Fvumirr.  "It.  qu.  hut.,"  27.  1437  (eon- 
ota  from  1180  to  1328) :    LangiaU,  p.  86. 

»Conceniitig  Ihft  pr^rs,  r/.  IaikhUix»,  ""R.  hint.,"  vol.  42.  p. 85;  Olatson, 
"Acad.  sc.  mor.."  1893.  p.  SJ:  /»oroArrl.  "Table";  Krrryn  *if  LrtUnhort, 
"he  ppopja  dp  R<il>ert  d'ArtoiH"  {" Kc.  roy.  Belj?.."  2"».  10  and  tl); 
Ltiehaift.  p.  iitiO  (h'hl.).  Cf.  Onrmany  :  tho  «viIU-k«  frf  elivtors  whwh  wa« 
detached  from  the  ttnperiaJ  plea-i.  Tin*  prinws  uf  the  empire  from  the 
llOOa  claimed  the  riKht  to  Iw  judKfd  by  princee. 

'In  l\^i,  tho  l>uke  of  Burgundy  vas  pidged  by  nti  aA!W>mbly  that 
cnniiDt  bert^arded  a«  h  court  ofpeers-  i«*i(|pfoi>.  "Te3(t*«."p.2t).  In  I21*i. 
the  poeraifeferlainlv  i>xialed.  TeulH, "  Ijiyettee."  I,  no.  1 182.  Conf-ernioe 
tho  false  a^-t  of  1 171,  ■-/.  LMcknire,  '■  R.  hwt.,"  .Ml,  382.  Coiicernine  the 
raoe  of  John  Uwkland.  <■/.  Heugnot.  UC-h.,2»s.  V.  1;  Bimont,  "R.  hist.." 
vol.  XXXir  (iHÄlt),  and  BCh.,  ISOft,  n.  36.*».     ßmMirrmo«,  ihi4.,  p.  4.V 

* "  The  P&rli&iufnt  under  Saint  Louiii  and  Philip  the  Fair  got  tlio 
priori  phi  to  Ih'  aoeepted  that  I  he  preHeneeof  aunnlepem-sufflc^  to  fonder 
valid  a  dwision  nf  tlie  '-ourl ,  I  hat  l  he  presenee  of  poen  was  »ot  even  necea- 
sarv  when  a  question  invulviiif;  the  nghtii  of  itie  peeraipe  woa  not  raiaed. 
and  thai  ihu  (.'ourl  alone  hnd  the  power  to  decide  whether  peen  alioula 
be  eonsulled  or  not."     iMtt^laU.  "TexleB,"  p.  4ft. 

*  CJ.  Langloi*,  op  eit,  a.  m,  n. -Z.  ;*am6«rf.  3,  143;  1.50.166:4,396: 
5,  150.     Conjeeturee  in  Gmlhiermoz,  op.  cit. 

•"The  Engliflh  peera^  wa«  the  Kndy  of  *baronM  major*«'  which 
reeeived  the  hereditary  nghl  of  being  summoned  Ui  the  polilieiil  parlJa- 
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Tlie  Court  of  the  King,'  botli  a  couiidl  of  tbe  government  and 
a  ju(li(;Ial  tribunal,  began  to  disintegrate,  about  the  tiiue  of  Saint 
Louis,  into  tbree  parts:  the  King's  Council,  tbe  Chamber  of  Ae- 
counts,  and  the  Parliament.  .  The  fomiatioii  of  a  judicial  section' 
was  gradually  accompHshet^i  and  was  a  result  of  the  fac-t  that  tlic 
cases  submitted  to  the  King's  Court,  particularly  appeals  from 
the  bailiff,^  became  each  day  more  numerous.*  The  tlatc  at  which 
the  Parliament  became  an  independent  body  caiutut  be  fixed,  but 
it  seems  to  be  proved  that,  if  Philip  tlie  Fair  did  nut  creat«  it. 
as  was  Icing  believetl,  it  was  during  the  reign  of  this  priiic«  that  it 

meats."     Thp  High  ChamTM-r  wm  both  a  |irml(>epd  tribuiuU  for  the  trial 
of  pMTS.  and  the  supr^ne  court  of  appeal. 

*  Kngluud :  Tbe  courts  ol"  VViUiam  Uufus,  whether  they  were  derived 
frnm  ihc  Anglo-Saxon  "witf-nagfrnnt "  or  from  th«  feudal  uourl»  of  th» 
dukes  of  Nurmandy,  w«re  helcl  three  timeü  n  year:  at  Chri)itTna.s.  at 
Eai;U>r,  and  at  Peateeo»t :  "  their  voRue  ci^mpoHitiou  aud  Ihfiir  iodefimk» 
compütea«!  rrvaJl  thorn*  of  the  Capetian  courls  of  ilie  same  epoch."  Under 
llenrj-  [.  the  court  of  justice,  with  its  regular  judgua,  "justiciarij"  "W58 
a  tribunal  of  the  first  inslaaoo  for  privileged  pensoEUi.  a  court  of  appoal 
furoUsubjeiet».  and  an  a<hnim.-<trative  tribuuuJ  lor  ßnancial  disputes'  ;  tho 
sheriffs  appeared  Ix-fore  it  to  render  aooount ;  from  it  JHit  out  the  itin- 
erant iuaeva  »ho  went  tu  preside  over  tho  Iceal  IribunaJ»  «ud  to  coiupel 
liiem  tu  oL'ei'pt  tlie  decisiunH  of  ihettourt.  In  117S,  Hoary  II  sonarated 
the  tiaeaJ  tnbunul  or  Exchequer  ('■ScaceArium  ")  of  th(;  judirial  body. 
from  the  Kiiu's  Bench;  but  theltitti>reourt  Judged  only  with  tlwkini;  until 
the  time  of  Heary  VI.  and  ■wan,  eunsetiuently,  an  ambulatory  (<oun ;  the 
Great  Charter  of  1215.  Art.  17.  instituted  the  Court  of  Common  Pleas. 
for  the  trial  of  oivil  suits  between  private  persona,  in  order  to  relieve  them 
from  the  ohli^tion  of  foUowinfr  the  King's  Bench  on  its  circuits.  Prom 
tbe  oommencement  of  the  1200  s,  Kngland  had  its  three  courts  of  common 
law.  Tile  Chancery  Court,  with  its  uquity  jurisdiction,  wa«  of  the  1300», 
"If  tho  English  kin^  organized  their  royal  trihunn)  with  so  muoh  ri-gu- 
larity.  at  such  an  earty  time,  it  was  becaui^e  thoy  were  ail  powerful  from, 
the  tlmB  «f  William  the  Conqueror:  to  plead  befori'  the  'Curia  rcjris' 
was,  from  tho  beginning,  a  favor  that  wa«  dearly  bought,  inüt^od  of  betnf , 
M»  in  Franc«,  a  duty  often  eluded.  Prom  a.n  earn'  lim*^,  a  'writ  de 
prveipe'  emaaatini;  from  Iho  royal  cbauccry  sufliecd  to  varry  any  Co««- 
whatpvvr  to  th«  eounty  courts  and  to  tho  scignioriiU  court».  With  theae 
vant  |M>w(<r«  the  Enjilish  court  had  to  Iw  ilivirUxl  into  «piiciftl  Mwtiona." 
Lamloit,  p.  S3;  MaUiatui,  "Selwt  Pleas  uf  ihu  Crowu."  1888. 

•In  th«  some  way,  the  Parliament  of  Navarre  rcsultod  from  (he  dia- 
menib«nn»nt  of  th*  old  plenary  court  of  the  viseounls  of  B^i&rn  (lUNO). 
Th«  "Coup  majour,"  created  in  1220,  wa«t  composud  of  lw«lvo  hereditär^' 
"jarats"  or  barons  charged  with  rendering  justie«.  In  th«  1500  b,  it 
diMftpiii'Antl  and  wil«  rei^Hced  \>y  a  sovereign  council  transformed  into  a 
Parliament  (1020).  Caaier.  "Ktal«  dt»  B^^aru."  p.  51;  i^rtdrnchit,  "L© 
Orood  Consoil  ambulant  drs  due^  de  Bourftiieno."  IRWl  ("Bull.  eomm. 
hist.  IMg.") :   BrabanI,  "Couiwils  de«  t\ui-s  de  itourg."     {Ihiil.) 

*  Couo«miiiR  appeals,  c/.  Luehaire,p.  .'iTO  ("biblioif.'*)  ;  Auberl,  op,  cU. 
C/.  D<ipond.  "App*U  do  Ouyennc"  CPo«.  Eo.  Chartea."  1887).  Ord. 
1344,  Art.  12:  g^nuK'nev  of  "bailliit"  in  th»  Parliament  when  appeals 
from  their  bailiwicks  wore  before  iL. 

*  It  was  even  ne^essao'  to  restrict  it«  ixui'-idiction  by  exeJudine 
cacw  of  litll«  importaiKW,  by  the  "  Rftftlement  '  of  1278 ;  like  the  Statute 
of  Oloucestor,  12<S,  id  England  depriving  th«  i-otu-t  of  common  pleas  uf 
casos  in  which  the  amount  tD^'olved  wa^  less  than  forty  «hilling»,  and 
leaving  thcin  to  th«  euunty  court.     Lnnf/toi»,  "Orig.,"  p.  101. 
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received  its  definitive  constitution.'  It  l)ec-ame  stationary',  with 
its  seat  fixed  at  Paris  instead  nf  liein^  ambulatory  and  fullowiiig 
the  king  in  his  loovements.  The  sessions  were  uo  lunger  short,  but 
continued  llmmtihout  tlic  year,  except  ihiring  the  Easter  vacatimt 
and  from  September  8  to  November  15.  As  tlie  prot^dure  l»e- 
came  more  technical,  the  feudal  element,  barons,  prelates,  and 
officers  of  the  crown,  were  jinidually  eliminated  (without  wholly 
disappearing,  however);'  professional  jurisconsults,  "  niagistri 
curiie,"  "  consiliarii  re^s,"  ahnost  entirely  made  up  the  court 
(which,  in  the  KlfKJs.  was  half  lay  and  luilf  ecch-siasiic.)*  The 
"  esprit  du  «jrps  "  changed  ;  the  legists,  imbued  with  the  priii- 
ciploB  of  imperial  law,  transformed  the  Parliament  into  an  in- 
strument of  doniiimtion  at  the  scr\'ice  of  the  absuhit^  power, 
or,  to  speak  more  act-umtely,  int<>  one  of  those  forces  which  worke«! 
for  the  rcCTUistitution  of  the  State. 

In  the  histi>r>'  of  the  formation  of  her  great  judicial  bodies 
France  was  liehind  Kngland  ;  in  the  former  countrj'  the  evolu- 
tion was  made  rapidly  and  through  legislation ;  in  Kn^and  it 
was  »low  iinij  imperceptible.'    The  organization  of  the   Parlia» 


■  The  Ord.  at  Mar^b,  1302.  Art.  62.  whioh  cinu>u>d  that  tben<  »hould 
be  held  ww?h  j-oat  two  pArHaments  in  Puris  i_rf.  Ord.  1 190).  two  oxnhMiu«r* 
at  Uuueti.  two  "Gmat  Days"  al  Tmycs,  ana  uue  parliament  at  Touloune, 
did  not  regularize  Ihp  inalitution  of  parliampnts  and  did  not  fix  the  kind's 
OQUrt  at  Paris;  after  1282.  there  were  two  nession«  a  vkst;  from  1291  to 
1206.  oni- ;  in  1296  Philip  tbi>  Kair  preKcribed  tliL'  liultfinK  of  twu  sesskn». 
an  order  which  won  no  more  obiurrvM  after  I'M'i  than  after  12{t6.  Finally, 
the  I^rliamsnt  of  Toulouiw  wa«  not  üunimoned  to  meet.  LanffUtu, 
"Text«."  p.  161.  174.  Ord.  of  Philip  th«  Pair  ooncomiug  Ihc  Pkrli»- 
ment:  1201.  1296.  1303;  1310  (the  laut  mentioned  wu  raproduMd  in 
131S  bv  Philip  the  Lon«).     Lanftois.  ihxd..  p.  183. ;    liofnb..  III.  190.  254. 

»Btugnot.  "OUm."  Prtf.  Kllmroth.  "Trav.."  U.  87.  PldUp  ih«  Pair 
ordored  that  there  should  bo  rc^larly  at  th«  b<«d  of  hiit  Partiatnent 
some  K'VAt  barons  and  some  bishops  (1296,  1303).  Thexe  pre«idf>ntK  or 
^iMa  did  not  direct  the  debates  or  rvnder  Ihu  dcsriuiuus ;  then-  WL'ru 
■onior  eotinoilors  who  omrcfaed  that  functian :  but  thry  had  a  prepon- 
derant voice  in  cam  of  division ;  the  poltn^  (ir  the  hxll  Ih^Kihkc^^I  to  them. 
At  the  boRiuiÜDx  of  «aoli  seaioo,  tbey  orxautzed  thu  divisionc  of  the  parlia- 
ment :  tho  noUuicA  of  the  court  wore  under  thf^ir  ordfrt.  /><inf(ou.  p.  108. 
Al  J<>ni9talem  tiie  Higb  Court  wa»  never  rompoiKHl  of  any  mr>mbeni  excwpl 
tb«  \ivgv  vawals  of  tiiL'  iäag. 

*  In  12ÖS.  Oui  PouquoiK.  in  1208.  Gull,  de  Xogarvt.  P.  de  Bdlepcrche 
•roowntioned  in  the  "0!im  "as  clerks  of  the  kinR.  Ord.  1278.  LongUtis, 
"TflXtes,"  me  "CuiLS4.>ik>rG."  Aubrrt,  op.  rit.  "B&illis"  and  Moieeäuüs 
were  r«nioved  from  the  Parliament  in  1:103;  afti^-  1291  thoy  eonld 
Kit  oni^v  if  they  were  chief  councilor«,  and  yel.  in  this  ease,  they  could 
retire  if  the  affair  conw»rned  them.  Langloiii.  "Texles."  p.  l.'iS;  164; 
173.  "In  1319,  Philip  V  forbBdi?>  admission  to  (he  Parliaoieot  to  erery 
prelate  who  did  nol  form  part  of  the  Great  Couneil." 

*Cf.  Oprmany  where  the  jurisdirtion  of  the  emperor  wa«  exenrised 
ohieHy  through  the  tribunal  of  the  palace  ^''Keirlishofgericht")  preiii-ied 
ov»>r  by  the  prinee,  or  after  1235.  b^  a  "justitiarius  euriK  resie."  The 
juri^lietion  of  this  functionary,  whirh  extended  ta  all  affaira  tmhmitted 

43ti 


Cbaf.  XIll        THE   MONABcmCAL  PERIOD  ;  JUDICIARY 


IH04 


ineiit  was  chicBy  a  matter  of  nistom  and  until  the  last  days  it 
preserved  some  charaettTistics  of  its  priniUivi'  t'oadition  :  seigniors 
sitting  by  the  side  oE  councilors  in  commemoration  of  the 
courts  oF  vassals  an<l  liegemen ;  tlie  intervention  uf  tiie  Parlia- 
ment in  political  matters,  as  formerly  when  the  judieiul  court 
and  the  political  court  were  not  distinguisheil  one  from  the 
other;  special  summons,  at  the  beginning  of  the  I3(K)s,  for  the 
a&sembling  of  each  .session  of  tlic  Parliament :  ^  and  for  a  long  time 
confirmation  of  the  Parliament  at  the  beginning  of  each  new  reign.' 
§  -KM.  IntanuJ  Orsanizatton.'  —  The  Parliament,  that  is,  the 
judicial  section  whieh  had  become  detached  from  the  "curia 
regis,"  was  itself  subdivided  into  several  sections  for  the  more 
rapid  dispateh  of  the  increasing  business  which  was  submitted 
to  it.  At  first  provisional  committees  were  formed,  and  these, 
becoming  permanent  in  time,  were  constituted  into  courts  (12783,* 


to  the  emperor,  except  the  "oauaiB  majorea"  whiob  were  taken  beforö  a 
"Ri-iohsto^"  or  a  "HnftaÄ."  lost  iln  importani*  in  onnsfvitifnnft  of  sptvial 
Kranit  to  the  privileged  ciaases  ("de  ntiu  dvax-aodo,  de  mm  app^Dando") 
aad  of  the  guaghing  of  its  decrrees.  In  14.00.  tlui  "KeiehEihofetu'iebt" 
eeased  to  sit.  II.  had  already  been  supplanted  by  the  empernr  himaelf.  who 
6xerci<)ed  persona.!  justice  with  his  oomicilors.  From  this  ori(ci»ated,  in 
14U5,  the  Imperiat  Chamber  of  .lustice.  the  "  Keichskammerceneht,"  with 
a  ßjted  seat  (Frankfort.  HO.'i:  Wetzlar.  169.1-lNrm)  fv>mpo!«yt  of  judses 
appoiotvd  in  part  by  the  üinporor,  in  part,  by  declorü  and  the  ettlules.  It 
ban  jtjrisdiction  of  violationx  of  the  puhlli^  p<hacc.  uf  suit«  to  fiscal  mattt^rs, 
nf  !<»itxor  thoKOMei^niont  whohi'lil  iiiiiiK^liat*>]y  uf  the  Rmpire,  and,  finally. 
appoals  and  casoB  iavolvioK  liviiialN  of  ju»tivi-.  The  "  livifhtit«g"  bad  the 
netit  to  roviae  tho  decisions  of  this  chamb(^r  'only  a  sujfipcnsivo  «ff««t  after 
]W)i'}).  Tb«  iuMttution  of  th«  Tinpenul  Duunlntr  did  not  Iji-ke  away  from 
tho  emperor  bis  personal  rieht  of  administuriui;  justii;«:  be  exL'reiscd  it 
with  his  council,  which  ended  by  boin^  divided  into  a  polilica]  body,  the 
privy  council  ("Oeh.  Rath"),  and  a  judicial  body,  the  aulir  council 
("Iti-iithshufrath"} :  afttir  havinj;  commonced  by  propariu^  tbi.>  cuevm 
which  had  t«  be  submitted  io  tho  docitiion  of  the  emperor,  it  bocamc  a 
tribiiiial  independent  uf  him,  at  leaitt  in  a  certain  m«axure,  for  it  wa« 
always  poGsiblu  to  defer  the  jud^iui^'nt  to  tho  emperor  ("votum 
ad  imporatorem").  Tho  members  of  the  privy  council  were  excluded 
from  it.  The  emperor  could  l)e  a»ketl  to  revise  his  de'-ision».  The  rom- 
peti^uce  uf  thifl  tribunal  waa  twofold;  it  hod  jurbdiotion  uf  the  ^me 
caacn  as  the  Imperial  Chamber;  and  it  determined  exclusively  feudal 
questions,  criminal  actions  aeainst  the  seieniors  who  held  immedialely 
of  the  empire  and  isaseK  invtilAinß  imperial  privilogefi.  —  CooceminK  the 
puttingtinder  the  ban  of  the  empire,  r/.  Schröder,  p.  816.  Bibliog.  ibid.. 
p.  539.  811;  Btondel. -Vriti.  II.."  p.  33;  Franklin.  "Reiehshofgerieht." 
1867;  "De  justitiariis  Our.  imp.."  isao. 

'  Because,  at  ea^-h  ses.'non,  it  wan  necessary  to  eatabliith  a  list  of  serviob ; 
it  was  only  when  Ihi-i  liüt  did  not  vary,  so  to  Bp«ak.  that  the  Parliament 
adopted  the  practiee  of  me<etinpat  the  expiration  of  ita  \'aiiiitiom).  During 
tbeae  periods  the  Parliament  bnlieved  itself  under  the  neeeaaly  of  having 
royal  authority  in  order  to  judge. 

*  At  each  nf>w  reign,  it  waH  deemed  to  he  di.iAnlved. 

*  Klinrath,  "Trav.,"  11,  KM;  Auhrrt..  op.  tit.;  Ftrriire.  "Diet-."  Bee 
"Chambrp":   BoUtou.  "Etat  de  la  tVanoe  en  17«9,"  p.  323. 

*  ■•Reglement"  of  1308;  f>rd.  D<*e..  i:i20, 
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namely,  the  Court  of  Inquests  ("chambro  des  enqwgtcs")  and  the 
Court  of  Requests  of  the  palace  {"  chambre  tics  requites  ")  — 
alongside  the  Great  Chamber  in  whieb  everytliing  was  orii^'nally 
concentrated.'  Under  Charles  XII  it  beejimc  neecssarj'  to  m-ato 
tk  second  Court  of  Inquests,  in  17Ä9  there  were  three ;  at  the  begin- 
ning of  the  IÖO0-S  the  "TourncIIe"  (('riminal  Chamber)  ceased  to 
be  a  delefjation  fr<jm  the  (Ircat  ('hamber.'  'I'he  number  of 
memlx-rs  which  compos«!  the  Parliament  and  each  of  ils  chambers 
varie<i  (jreatly. 

§  405.  Th«  Oraat  Chamber  or  Chamber  of  Pleas,  "  camera 
placitorum,"'''  always  retained  an  nnqucstioneil  preeminence 
over  the  other  chambers.  It  was  there  that  the  king  came  to  sk ; 
there  sat  the  peers ;  it  alone  had  juriwiiction  of  cases  concerning 
the  cmwn  or  the  ro>-al  domain,  the  appanages,  the  peers,  the  Uni- 
versity of  Paris,  and  the  commimities  under  the  protection  of  the 
king ;  for  a  long  time  it  delivered  the  judgments  of  the  Court  of 
Inquests,  revia«!  them  or  reversed  them,  and  likewise  revised 
or  reversed  those  of  the  Court  of  llequests.  About  1308  it  was 
composed  of  eleven  masters  or  clerical  councilors,  and  eleven  lay 
councilors  in  addition  to  the  presidents;  in  1789  liiere  were  ten 
presidents,  twenty-five  lay  councilors,  and  twelve  clerical  coud- 
i-'ilore.* 


■  "Aiiditoire  dti  droit  Arit"  :  a  oommii«iDn  instituted  a/l«r  thnaQD«ia- 
Lion  of  LiAnstiedoc  tu  Judm  miita  ariain^  in  the  countriett  of  writtva  law. 
Ord.  I27Ä,  Art.  17.  After  «ime  vicinsitudra,  it  difiappeared  about  1318. 
Aub^l.  "Pari.,"  I.  7,  35. 

<  Oel«vations  of  tbe  Viutatioo.^  (after  1270)  and  uf  the  "Mar«e." 
The  Chamber  of  VopatiansoomjHMeduf  apn<<iidenl  and  a  certain  number  of 
counoilora,  dcflignalod  in  turn  by  tho  first  president,  iudjred  the  caaM 
which  riMjuiretl  celerity.  A  cMjmmissi'fn  of  the  kinp  n»d  slw-ays  been 
neoeesory  in  urder  that  it  might  l>e  cuDsliluted  and  thut  it  uiifcbt  hold 
its  aeasions.  frrri^re.  "Diet.'  In  the  13tX>5.  the  "Roqu^tes"  and  the 
"inquites"  frequently  served  tbe  Chamber  of  Vaoation».  Girard,  p. 
309. 

'  The  oaae  waa  introduf«!  by  a  coiinaers  speech  to  tbe  Great  Chamber, 
which  not  ordinnrily,  Iwing  able  to  pronounce  judgment  itself,  sent  it  to 
the  Chamber  uf  InqueRtR :  the  [tariieH  furuisliL<<)  tbe  "artiulea."  or  indica- 
tions of  t  he  points  on  which  i  t  v&s  necessary  to  be  informed  :  the  chamber, 
after  the  examination,  deMgnat«^  the  eonuniiiaioners.  to  proceed  with  the 
inttuiry;  these  bet^mk  ihnmaplves  to  tbe  locality  and,  tne  inquiry'  bein^ 
doaed.  returned  to  I'aris  :  the  Chamber  of  Iniiuetits  had  lo  w«  if  the  re- 
cult«  of  the  inqoiry  permitted  a  judement.  <jr  if  a  ^UT>plvmenlary  Jaquiry 
WM  DBOetsary :  in  the  caM>  where  tho  inquiry  wa^  rooi'iv^.  tho  doeumeata 
veregi^'eti  afain  lo  a  reporter,  who  rr^ad  tbvni  and  f>nii>o««d  a  deoiiiion, 
the  icxi  of  which  adopted  by  lb«  Chamber  of  Inquen«  was  pronouDced  by 
the  (rreat  Chamber. 

*  Further,  aeicordinj?  lo  Fernere,  the  «juncilon«  of  honor,  four  ma^tctrs 
of  the  requeetu  of  the  Hotel :  princcji.  duko:;,  peers,  the  chancullor.  coun- 
«ilora  of  Stat«:  Itie  orohbishop  of  I^aris  and  the  abb£  of  Cluny  took  part 
in  the  •iltiog.     Cf.  BoiUau.  p.  382. 
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§  40»i.  The  Court  of  Inqucrta '  ("  chambre  dos  etiqugtes  *') 
owed  its  origin  hi  the  practice  of  conducting  inquiries  at  the  place 
where  the  affair  itn^natetf]  —  a  necessity  in  most  of  the  matters 
submitted  to  the  Pariiament.  Certain  masters  were  charged  with 
making  these  investigntinns,'  or  instead,  they  were  intrusted  to  the 
bailiffs  and  seneschals.  Of  the  examininf;  masters,  certain  ones, 
the  audtton,  proceeded  to  the  localit>-  to  investigate  the  case  and 
to  take  the  testimony  of  Tiitnesses ;  the  others,  the  obMrvers 
("  regardeurs "),  and  hearan  ("  entendeurs  ")  tried  the  case 
after  the  inquirj*  by  the  auditors.*  From  this  arose  the  distinction 
between  reporters  and  judges  which  lasted  for  a  long  time.  Con- 
stituted as  a  special  chamber,  the  Inquests  took  cognizance  of  all 
cases  decided  by  inquirj*,  or  more  generally  by  docimients.*  The 
musters  designated  by  the  presidents  to  conduct  the  inquiries  were 
called  Commissioners  ("  (.'ommissaires  ") ;  the  clerk  of  the  court 
delivered  the  papers  relating  to  the  examination  to  the  designated 
reporters. 

§  407.  The  Ootirt  of  B«questa  ("  chambre  des  requites ") 
originated  in  the  jurisdiction  known  as  the  "  courts  at  the  gate." 
Masters  detach«]  from  the  king's  court  received  the  petitions 
addressed  to  him,  delivered  them  to  him  in  case  they  were  applica- 
tiona  for  pardon;  if  not,  the  parties  were  sent  before  the  bailiff.* 
When  the  court  became  broken  up  into  several  bodies,  some  of 
them,  the  Masters  of  Etequests  of  the  Matuion,  attached  themselves 
to  the  king's  council ;  *  the  other»,  Masters  of  Requests  of  the 
Palae«,  to  the  Parliament,  where  they  fonnctl  a  special  chamber 

■  Nino  iimatcrs  iu  130S;  sixteen  "judders"  and  Iwenty-foor  reporters 
in  1319:  throe  proAidt^nls  and  thirty-two  eouDcillom  in  the  17YX>ii.  Itatn- 
brrl.  "Tabic,"  »ee  "Enqiit^tea." 

» "  The  inquiry  docrwil  by  nuuiduto  of  the  kiwK  and  exeoutod  in  Ihe 
locality  hy  commiiisionors  appoint^  by  him.  boga.n  tu  bti  ^noralized 
und«r  Philip  .\ii.KUi«tiis."  It  madu  tfa«  liing's  ruurt  prewul  in  th«  prov- 
inooe  and  rKciLitat«d  appoal.  Lucftaire,  p.  050.  Tho  inquiry  or  "io- 
formation"  did  not  consist  nmply  in  tho  h«Aring;  of  witnoitws.  but  in  the 
»oarfih  for  information  of  all  kimlDfiiid  in  thei^xuminatiun  of  written  doou- 
meots  and  papers.  //.  Sic.  "Du  judleiariiii  iuquvetia."  1892;  OtiUhitrme», 
'•Enqnft<s(.,"  IS92. 

»•'R.Viemen(."  Jan.  7.  1278;  Ortl.  1291,  1303,  I31f>.  et«.  Under 
CharlL'H  VI.  tilt'  judcmpnta  rendered  by  tbo  Chamber  of  loqueats  wore 
titill  pronounced  fiy  the  Great  Chamber,  whic^h  had  the  right  to  corrpoc 
thum  und  to  annul  them. 

*  Aubert.  "Hi^ldu  Pari.,"  TI,  30.  ^.0..  suits  decided  by  inquiry  ordenM) 
by  the  Parliament  or  arising  on  a  report  from  a  ma^fiatralp  requiring  oou- 
flrmation;  furthermur«,  incidental  motions,  potty  oriminal  cases,  and 
casvä  refoTTod  t>y  tliu  Grvat  Chamber. 


*This  distinction   b«twoen  voluntary'   iunttdictioD  ("jfracJeuae")  and 

Ord.  of  "         "  .       -        ~- 

Ord.  1201.   f306.  1318.  ete. 


oontentious  jurisdii-tioQ  was  made  by  tlie 


Jan..  I2TO,  Art.  Iß.    CJ. 


•  Aubert.  "Hiat.  du  Part."  I,  29;  Girard,  p.  56,  3(i3.  6fiS. 
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(1291-1296).'  Its  competence  extended  to  two  prinnpal  categories 
of  casc3 :  {a)  the  examination  of  petitions  and  the  delivery  of 
letters  of  Justice  Cauthori/tnK,  for  example,  the  brinKing  of  a  case 
before  the  Parliament,  or  pleadinK  by  mean»  of  nn  attr)mey) ; ' 
(A)  the  rendering  of  judgment  in  the  first  instance  in  thr-  cjise  «f 
persons  enjoying  the  right  of  conunittimus  (under  ("harlcs  V  at 
least).'  We  nmy  nd<l  that  in  early  times  it  played  often  cnou^ 
the  rcMe  of  a  Chamber  of  Vacations. 

S  408.  The  "  ToumeUe,"  or  criminal  chamber,  for  a  long  time 
t  mere  tcmporarj-  assignment  of  councilors  of  tlie  (Jrcat  Chambw 
charged  with  the  investigation  of  criminal  aifalrs/  had  become  in 
144C  a  permanent  a.s.signment ;  in  lölö  it  was  styled  a  "chamber"; 
the  councilors  who  composed  it,  all  la^Tnen,  were  taken  in  tum  * 
from  among  the  members  of  the  (Ircat  (Chamber  and  from  those 
of  the  Chamber  of  Inquests. 

§  409.  The  Chamber  of  the  Bdlct  (of  Nantes,  Art.  M)  of  the 
Parliament  of  Paris  upon  \vhi<'h  there  was  a  councilor  of  the 
reformed  religion,  and  tlie  mixed  f'hamliers,  composed,  half  of 
Protestants  and  half  of  Catholics,  established  In  connection  with 
certain  provincial  Parliaments  (Castres,  .\6rac,  Grenoble),  judged 
actions  involving  members  of  the  Reformed  Church,  upon  their 
demand ;  an  edict  of  1W9  abolished  them  and  left  to  the  latter 
persoDi  only  the  right  U<  clialU-ngc  two  or  three  judges.* 

§  410.  Judicial  Powers  of  the  ParliameDt.  —  The  judgments  of 
the  king's  court  were  the  work  of  both  tlie  judges  who  composed  it 


'C/.  GIcuäon,  "Gr.  Ent-jcl.,"  we  "P<irl.":  f/curp.  "Iniil.  au  dr.  fr.." 
I,  125,  rouks  amoofT  lhi>  cxtrourdinary  (ribuoalfl:  1.  thp  "Rouu^tos"  of 
the  Hotel:  2.  the  "TfaKiuf^tes"  of  the  Polaeo.  laambrrt.  Hi.  2.'>0  and 
followmg:    V,  224. 

•Ord.  Nov.  17.  1318.     Cf.  royal  "lodiculus"  of  tbo  Franltiali  »-[»«K'h. 

*  In  competition  with  the  imutters  of  rcquetitj?  of  the  Hötfl,  fi>r  pn\ilee«d 
pvrw)!»  on^iiaril.v  hml  a  chuic*  Wtwwjn  th«m*  twd  court«.  I'/.  Frrrierr, 
wo  "  RequAtes." 

*  Prieeta,  ^ntlemon,  and  offieen«  of  iiistir«  aeeunod  of  «rrimp  ooiild  d»* 
inand  to  he  judged  hy  tbt>  Great  ChamW.  and  xhf  " Tourur-Il** "  tooethar 
lOnl.  1500.  Art.  SS);  the  eouocilon  of  the  I'arliainent  »nd  the  KiOff's 
mcD.  by  all  the  cbamberH  aKtembled.  FtrriiT'-,  »ee  "Cbamlires  OKsetn- 
bl6c«.'* 

*  From  that.  aooordJDK  to  sotno  nuthoriti«:«,  oriKioatcd  th«  namo  of 
Ulis  ohamber.  It  wu  dfisiraWe.  says  Itodin.  that  iirt  pompositinn  should 
ohanKf  ill  order  to  prir'v«>nl  habitual  sentenoiag  fn>m  makiuK  tli«  judti«« 
inhuinaii.  In  niuJity.  its  nanii*  w&.s  dcrivt-d  from  iht^  fa<>t  that  it  hdd  its 
ita»ionKin  the  "Toiirnplle"  or  Ültlptnwpr  of  Saint  Louih,  .iMferrr/'Parl.," 
I,  19,  no.  3.  Th.^^e  w»s.  fnr  «onw-  tinm,  a  civil  '" TournwIK» "  (!0li7-I(iSH». 
1735)  calnblhixeA  in  ordt^r  in  rvl)c>ve>  tho  Great  Chambor.    Girard,  p.  34. 

•/«nmA..  XIV.  285. "Table.". iee"Parlement"  ('■Coumdc").    Ffmtrt, 
b.  V.  infra,  p.  643.     Cambon  tit  LamUllf,  "l*a  Vh,  dv  rE<lit  d»  I.JUl)fUi>- 
dof."    1802:     Satiue.   id.    ("Acad.   i6e.."    11.  282).     firun- Durand, 
Ch.  d«  I'Edit  de  Gr*noble."  1873.     Girard,  p.  39. 
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and  of  the  king  who  ])resi(Ied  ovor  it.'    Once  the  ParJifiment  be- 
came detached  from  the  king's  cuurt,  it  aequirn]  by  that  very  fact 

I  a  power  of  its  own  and  nil  indejjendent  jurisdiction.  Its  judgments 
were  its  exclusive  work.-  Xevertlielcss,  the  king  was  a!waj*s  in 
tiicor>'  the  cliicf  of  Uie  Parltauent,  and  it  rested  with  him  to 
come  to  sit  in  it '  as  well  as  to  revise  its  judgments.* 

§  411.  What  CtMta  did  it  Judge?  ^  —  We  have  seen  above  what 
had  been  the  original  jiirisdiclioii  of  tlie  PaHiament  ;*  tliis  grew 
along  with  the  royal  authority  (privileged  or  crown  cases,  prosecu- 
tion, appeal),  and,  under  the  absolute  monarchy,  this  court  brought 
about  (in  a  measure  too  limited,  but  in  a  certain  measure,  never- 

itheleaa),  uniformity  of  decisions  in  the  countries  of  the  customary 
law  ("pays  coutumier  ")  just  as  t}ic'  council  of  the  king  brought 
about  administrative  unity  in  the  whole  of  France. 

It  w^as  especially  a  tribunal  of  Appaal.  It  heard  appeals  from 
the  judgment  of  the  bailiffs  and  the  seneschals,  from  those  of  the 
seigniorial  courts  of  the  royal  domain,  an<l  those  from  the  court» 
of  the  great  feudatories,  although  these  latter  had  high  imiepcndent 
courts.'  and  from  the  ecclesiastieid  courts  (appeals  for  excess  of 
powers).  Kven  tlie  decisions  of  many  special  jurisdictions  were 
submitted  to  it,  sneh  as  the  judgments  of  the  court  of  the  high 
constable,  the  judges  of  the  universities,  etc.*    As  a  court  of  first 


*  Cf.  oonoerninic  the  Judeos  of  ttio  feudal  oourls,  supra,  p.  223,  and  Dodu, 
"Inat.  d«  j#nj.s»l*ni,"  p.  261;  De^oMiiUu».  p.  I(iS:  ia  the  Harlianient 
it  was  «aid:  "curia  ordinal":  in  the  Council  or  the  king:  "le  roy  or- 
doaae."  Tlic  CN-d.  of  i;{02  declared  the  decUiuua  ■>[  the  ouurt  to  lie 
mvenifn.     Philip  III  raroly  sfti  in  tho  Parliament. 

*  Concemini;  the  prooeduru  of  the  Purliiuiii-nt  t;f.  mtpra,  p.  ISft 
et  arg.;  ß«ii(dovm.  "R.  qu.  hist.."  1RÖ3;  Bordier.  BCii,^  a..  1.39«;  Tardif, 
"La  procfid.  aux  XIII"  et  XIV"  8.,"'  IH*iö.  Tanon.  "L'onirf  du  proems 
civil  au  XIV»  s,."  188.5;  K.R.II ;  /ttibrrf.  ■'Hist,  du  Pari.."  i.  IL;  ata^iwn, 
IV.  172;  Etmein.  p.  .507;  Guiihtermot.  N.R.H..  IS8Ö.  p.  21;  iMngloi», 
"Texttv,."  pataim.  Tho  Chambers  of  InquMia  and  of  Rcqueslä  had  thftir 
pertioular  propedure.  />u  Crol.  "Le  vrai  «tvlv  du  Conneil  privÄ,  de 
la  Cour  do  Parlemnnt.  de  la  four  den  Aid«».'  1633.  Girard,  "OfBoes," 
28Sto3S3.     Ord.  i;t44,  I44ti.  I4.">:»,  IXi.")  (Proven««),  1636  (B«>ta^e).  et4^. 

*  AtibfTt.  "Parr.."  I.  IW.  The  chancellor  waa  the  head  of  it.  after  the 
"king;  he  presideil  uvfT  the  annual  upuiiiui;.  In  Kn^^IancI,  the  klag  lost 
the  perRonat  prnsidenoy  of  the  Kinß'fl  Benoh  and  the  (,'omnion  Pica«. 

*  Langloia.  p.  li:i.  no.  'i.  Philip  tho  Fair  aaauUed  wholetsalo,  in  1300. 
all  thn  decisions  of  hia  miirt  which  wem  contrar>'  to  certain  favore  a^tvrded 
by  him.     "Areh.  hisL.  Poitou,"  X.  144. 

*DCb..  5*  B.  III.  171;  Aubert.  "Hist.  du.  Pari.."  I.  263 :  and  bb- 
poeiallj'.  "TjP  Pari,  de  Paris  d©  Ph.  le  Bel  h  Cb.  VII.  sa  onmp^teace,  aea 
atlrib.."  IsyO.  M)rd.  of  BloiB.  14'J'J.  Art.  SI. 

^  Dupond.  "Appels  de  QuyeQae"  (1200b  and  l3UOs).  läSS;  Aitbert, 
"Hist,  ilu  Parl.,'*^!.  270. 

*The  "pr^vAts"  of  th«  marahalft  and  the  Intendant«  judged  without 
appeal;  likewise  the  consular  judeos  to  the  amount  of  500  livTes.  Against 
tfaose  arbitrary  sentences,  reoourse  «ould  be  bad  to  tba  ordinary  judges. 
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instance'  it  had  jurisdic-tion  of  action»  relative  to  the  domain' 
or  to  tlie  rights  of  the  king  ("  regalia  "),  cases  of  peers,  princes, 
the  grand  feudatories,  seigniors  holding  immediately'  of  the 
king,  those  of  dignitaries  enjoying  the  right  of  committimus,' 
and  cases  brought  before  it  by  removal  from  another  court 
("  location  ").  It  judged  likewise  appeals  from  it»  own  de- 
cisions, at  least  on  writ  of  error,  and  on  bill  of  review  ("  requSte 
civile  ").* 

§412.  Coufllcts  wtth  th«  Oth«r  Supnm«  Courts.^  —  The  com- 
petence of  the  Parliiument,  derived  from  tliat  of  tlie  ancient  court 
of  the  king,  was  so  extensive  and  »u  vague  tliat  it  did  nut  fail  to 
come  into  coUisioD  witli  other  supreme  courts  in  tlie  exercise  uf  its 
jurisdiction,  and  even  with  royalty  itself  in  the  exercise  of  its  other 
powers.  An  etlict  of  IÖÖ9,  and  an  ordinance  of  February.  l.'jÜU, 
attempted  to  provide  against  conflicts  between  tlie  Court  of  Aids, 
the  Chamber  uf  Accounts,  and  the  Parliament.  In  Januan.',  1-19-5, 
it  was  enacte«!  tliat  appeal  in  criminal  ca^es  should  be  permitted 
from  the  Court  of  tlie  Mint  to  tlie  Parliament.  As  regards  the 
King's  Council,  the  royal  authority  sustained  it  and  upheld  his 
rights  as  over  the  assented  sovereignly  of  the  Parliament.  The 
conflicts  between  the  PaHiaments  were  settled  by  the  king  in 
council. 

§  41!{.  Adminiitrativ»  Powen  of  the  Parliament. — Although  the 
Parliament  was  above  all  a  judicial  body,  its  powers  were  far  from 
being  confined  to  the  administration  of  justice.'  We  see  it,  without 
tJiere  being  any  precise  text  to  determine  its  functions,  behaving 
like  a  high  administrative  authority,  watching  o^'er  the  admin- 
istration and  the  victualing  of  Paris,  controlling  the  a<lminis- 
tration  of  the  communes, reforming  the  universities.and  occupying 
itself  with  highway  administration,  with  public  monuments,  with 

'  ThcappcaU  "omiRso  inpdio"  from  an  inf«»rH)r  jiiflKP  to  thp  Pnrlianipnt 
«itlHtut  paM-tiiiK  lhroii|[h  th«  dpffro*)«  of  inU'rniiHliary  jumdii-IJnn,  and  "  • 
priori"  tue  traasfor  dirfwt  to  tlip  Pai-litunviit.  without  previous  iactaooo. 
wpfv  forbiddnn  hv  mval  ordinaiipc».  aTter  ha\nnfrl>p«a  [M«atioed  Um  often. 

'Ilrd    .\IV.  202.  284. 

*  Tho  rctfiflterB  of  ih«  Parliament  Rave  the  list  of  tbem. 

*  We  ma^  add.  antifin-i  ponrrmini*  thf>  salario-i  of  ndvocatoa,  attoroejrs, 
elft.,  practicing  with  Ihem.  and  offonsm  commitlfd  in  th««  I^üao«  iaoltMnirvL 

*  Aubfrt.  "Ilisl.  du  Part.."  I.  2»0.  Ord.  Jan.  -i.  KtlSO:  Feb.  26,  1405 
(<•/.  Feb.  .■>.  14t)2).  Ibüi..  I.  p.  320.  Strudle  of  the  Parliament  a^mtt 
eoelesiaitinal  junHdiction. 

*  Thp  Parhanient  bad  a  disoiplioar^'  power  over  its  own  »embers  and 
over  those  of  thn  inferior  ciiurta  in  its  district :  it  intervened  in  the  eboioe 
of  many  fuiictiooaries.  for  the  lettera  of  provision  of  their  offices  had  to 
be  rosii^t^r&d  by  its  recorder :  it  re<.<eived  their  uatb.  and  required  them  to 
uaddr^  an  examination.  "It  oould  determine  the  bouadarics  of  Um 
bailiwicks  in  its  province." 
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huspitala,  and  with  the  poliw ; '  it  sent  its  mem(>cr3  to  visit  prisons ; 
it  assured  the  execution  of  the  regulations  of  the  craft  gui]<ls ;  it 
prohi1>ite<l  fain  and  markets  in  times  of  epidemics;  it  forbade 
certain  plaj-s  at  the  theater,  suppressed  books,  and,  in  1606, 
established  a  tax  for  tlie  benefit  of  the  poor.  Whctlier  we  see 
here  a  survival  of  theprimitivefunctions  of  the  Council  of  the  King 
or  an  extension  of  its  judicial  authority,  the  Parliament  of  Paris 
bad,  in  the  14003  and  läOOs,  a  large  share  in  the  administration 
of  public  affairs.  Specialization  of  services  caused  it  to  return 
little  by  little  (but  never  completely)  to  its  true  sphere. 


Topic  3.    Paruaments  of  the  Provinces  • 

§  414.  Cauios  which  l«d  to  the  Creation  of  ProvincliJ  Psiiia- 
menta.  —  Originally  Uie  jurls^lietiun  of  tlie  Parliament  of  Paris 
ejttendud  over  tlie  entire  royal  domaiu.  but  when  the  domain  had 
grown  much  larger  through  tlie  annexation  of  great  fiefs  after  the 
Hundred  Years'  War,  provincial  parliaments  had  to  be  created.  A 
single  sovereign  parliament  would  not  have  succeeded  in  dispatching 
rapidly  all  matters  coming  before  it  and,  besides,  it  would  have 
been  too  far  removed  from  the  suitors.  The  practice  of  holding 
Great  Days  or  assizes  In  which  justice  was  dispensed  by  a  commis- 
sion taken  fn>m  the  Parliament,  a  system  which  was  applied 
particularly  in  the  district  of  the  Parliament  of  Paris,  could  only 
alleviate  these  inconveniences.'    To  these  necessities  was  added  the 

'  ti«rAflirc.p.572:  ^«Jwrt.  *•  Pari.."  IT.  .52.  and  "Hist,  du  Pari.."  1,290; 
Lani^ai*,  "Onft;"  P-  37;  Cailrrv.  "Altriti.  Bn.  du  Pari,  fit  de  la  Ch.  des 
oompt«s"  ("Ft.  jud.."  IV,  287):    Babfiu,  "l^roviow."  I.  218. 

•  Hist,  of  the  Parliampnt«:  of  Bnnlfmiix.  by  Brivea-Catta,  187.°(;  by 
BoachtTon  dn»  Parten,  1S77  [ftamr,  "RfHisIr«*  secrfita."  1H67;  "Chro- 
nique"  by  MHiinrr.  I88ti-7> ;  of  Navarre,  by  B.  J*  Layrkxe,  1873; 
by  Ddmaa,  1899;  of  Toulousp.  by  Laviirrc,  HVTH;  by  Dubidat,  1886 
(rf,  Atnithau,  "Koa  premiera  presidents,  I.SS2,  and  Fotia,  ".\cad.  LÄjjisl.," 
Vll,  17;  XXV.  75.  See  also  I)f  Ih-'lnni.  oj..  ri*.);  of  Boiirsofin..,  by 
Paliiol  ft  Pftilot.  IfMO ;  hv  de  Ui  Cuufin...  18fi4  ;  by  Oat  Mnrchca.  I73;i-IK). 
IH51;  of  Metz,  by  .VichH,  \Mh;  of  Vonnandy.  by  PloquH.  lK4(K-9; 
by  Lair,  1589-l>4.  1861;  of  Lorraine,  by  Krug-Unimt,  "Ann.  de  rEirt." 
1898;  "Conspii  Rouvprain  d'Alflare,"  by  Neyremand  tt  Piltot,  1860;  of 
Flanders,  bv  PiUot.  IHTA  •  of  l'>anohft-Comt«,by  Etttffnard.  1802;  of  Brit- 
anny.  by  Boatard.  1800 ;   by  Carri.  1888  (cf,  £>c  la  Bordme.  "  Lo  revolle  du 

Eapior  limhrä  on  Bretjienc."  1884);  or  Pmvfinnft.  bv  Cahaaae,  1826; 
y  (iiraud,  1W3:  X.R.I!..  HI.  471.  Dr*matt.  "Cunosit^a  dps  Parle- 
menls  do  France."  1803.  Cf.  Glaaaon,  "Or.  Encycl.,"  see  "Parlcmcut." 
Girard.  -Offiiws."  p.  Ita-I  to  620.  GaiUard,  "tß  conaeil  du  Bmbanl," 
IS9S.     "  K.  de  ISsisI,"  IV,  489. 

•The  assize«  of  the  "Great  Days,"  held  by  virtue  of  the  ktoe's 
lottnra  patent  whieh  dfltprmini-d  their  f^mpotonre,  liad  for  their  purpose 
the  Itnojiting  of  judges  and  suitors  «Iuhiy  lojp-lhMr,  and  n«pecially  to  reestab- 
lish order  iti  retfioDs  where  Ibe  ordinary  (■ourt.<4  had  proven  powerless. 
"Great  Daj-s"  of  Poitiers,  14,M,  of  ßorrleaiix,  14.S6.  elr..    They  hwrame 
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political  interest  involving  in  continuing  the  liigh  feudal  courts 
already  in  existence  in  the  great  seigniories ;  many  of  these  new 
parliaments  were  new  in  nothing  but  name.  Tlie  first  one  to  be 
created  was  that  of  Toulouse,"  in  144li  (after  sundry  attempts  in 
13aß(?)-1420);  then  came  that  of  Grenoble,  1453;  Bordeaux, 
1462;  Burgnndy,  1476  (former  "Great  Days");  Briltan.v,  1495, 
ISSli;  Nurnuindy,  149«.  1515;  Aix  (Provence)  1501;  Trevaux, 
153S;  B6irn.  16J0;  Metz,  14>i:J:  Besanvun,  m7(>;  Duuai,  1709 
(Tournay,  16S6);  Nancy,  1775. 

To  these  we  must  add  the  Supreme  CounciU  of  Alsace,  1657. 
of  Roussillon,  lOtiO,  of  Artois.  1077,  and  uf  Corsica,  all  nf  which 
iuul  the  same  powers  as  the  parliaments.  F.vvn  after  the  creation 
of  ilie  provincial  [Mirliaments,  the  Parliament  of  Paris  cmhraced 
within  its  jurisilietion  a  third  of  the  kiiigrlom,  or  about  ten  million 
]>ersons  subject  to  its  authority ;  Toulouse,  Bonlcaux,  Rouen,  ami 
Henncs  had  from  two  to  three  million  each  ;  the  others  many  less; 
tluia  Uicre  was  flagrant  inequality. 

§415.  Iquality  and  Indirisibility  of  the  Par liamenu.  —  The 
parliaments  maintainerl,  nevertheless,  that  tliey  were  equal  in 
law,  and  even  that  they  formed  only  a  single  body  of  which  the 
Parliament  of  Paris  cnnstituteti  the  first  division.  This  asserted 
unity,  conceive«!  during  i)eriodÄ  of  struggle  against  the  myal 
power  for  the  purpose  of  strengthening  the  opjMisition  of  the  judi- 
cial bodies,  had  scarcely  any  support  in  the  histor>'  of  the  creation 


rare  after  the  1000  b,  bocausc  Buitor»  did  uot  willinjrly  »ooept  tlie  deoinoiifl 
readered  by  Ihom,  and  tM^cauM.'  tht-  parliarm-nu  »aw  in  tbem  a  itep  toward 
tbe  creation  of  now  w>vM-üiKn  court«.  At  Ihu  i<nd  of  th»  1200*,  d«lm»> 
tkmfl  of  the  Purliuoivat  of  Jvis  buld  Lbo  i>xcbuquur  in  Normandy  and  the 
"Great  Days"  in  Cbampsen«.  HM.  1155.  Ord.  March.  1490.  Art.  72. 
Ord.  Bloi»,  ir>79;  Ord.  1661;  -Mvmnin«  ot  Flf^rUw"  on  lb«  "Qreat 
I>ay8"o[  Clcnitont.  1(}G;M>;  "li.  hist.."  VI,  1.  272:  Boutiot.  "Itoob.  s.lw 
Qraoda^ours  de  Troytut."  1852;  Pasquttr,  "Lcis  fir.  Joure  do  Poitiers." 
1875;  AoiMfouiit.  "Journ.  *.  If«  Or.  Jouni  d»  l.4uiKiit^oc,  1G6G,"  IH71  ; 
Brw«9-Catea.  "Les  Ur.  .luure  du  d.  due  di<  Uuvoodc,  1409-73,"  1867; 
Cluwreux,  Thesis,  IftSO;  "  R.  hist.."  VI.  I,  »nd  272:  Am/«t(.  "Hiat.  do 
P»rl.."  I.  271 ;  /»ornWrt.  "TaWc."  b«o  "Or.  Joun»  ";  yju6«aü,  "Prorior*." 
1.216;  Oiru./.  p^  204. 

'  AlfoDw  of  Poitiers  gov«rnod,  like  Saint  Louis,  with  the  aid  of  a  council 
of  vlerkt  and  obvvklicrs.  which  was  al  tb«  sam<>  time  «  c<ourt  of  jtutio« 
(ambulatory,  sessions  at  certain  limnt  of  the  ynar.  \-&riablfl  cotnposilion). 
Id  1270,  a  delegatod  section  of  this  oourL  sat  at  Toulouse  (ther«  is  an 
uapubliRhodcollMtionof  itsdeoieiouH.  Boularic,  p.  410).  Under  Philip  III, 
temporary  oMiue  w«ra  held  bv  oommispinnprs  of  the  king,  delvgat«« 
of  toe  Parliament.  Cf.  Ord.  1303.  Art  ti'i,  which  was  not  eiceeutad. 
fHnoUy.  a  parUmmeot  was  established  at  Toulouse  by  letters  of  March  20, 
1430,  transferred  to  B^ziers  !d  HS."),  and  reunited  to  the  parliament  of 
PoitJ«rs  in  1438.  On  the"volu"  of  the  Kstateü  of  Laniraodoc.  the  Ord.  «f 
1437  i>reKurilMHl  its  reostabÜshment ;  io  1443.  it  »"as  deflnit^y  ornniud. 
D.  Vauteu,  X,  2207. 
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of  the  Parliament  of  Toulouse  or  in  the  royal  (iwlarationa  autlioriz- 
iug  the  uiembers  of  this  parliament  to  sh  iit  Paris  whc-n  they  hup- 
penetl  to  Iw  there  (and  reciprocally).^  In  regani  to  the  equality 
amon};  the  parliauiuiit^,  a  luj^ical  result  of  tlit-ir  unity,  it  could  have 
been  conceded  indepeiulciiüy  of  the  qufstiun  of  their  solidarity. 
The  truth  is,  the  provincial  parhiinients  were  f^<|ual  among  them- 
selves anil  indfi>eii(lent  of  that  of  Paris,  hut  that  the  latter  liail  cer- 
tain special  privileges.  Each  {jarliauient  whs  supnuuc  within  its 
own  district ;  the  dccisaons  of  one  could  Ik*  cnforccul  witlijn  the  dis- 
trict of  another  only  hy  writs  of  .mihjxrna  ("  k-ttrc-s  do  i>areatiä  ").' 
It  frequently  liappcne«!  that  an  or<liniincc  registered  by  one 
parliament  was  not  registered  by  another;  a  numbi-r  of  laws  tliua 
enforced  in  one  part  of  the  kingtlnin  were  unknown  in  the  rest  of  it. 
The  princiiml  privileges  of  the  Parliament  of  Paris  (apart  from  its 
location)  were:  supreme  jurisdiction  over  the  courts  of  the  great 
feudatories,  jurisiÜction  of  suits  involving  peers,  those  of  princes 
of  the  blnoii,  and  of  gn'at  officers  of  the  crown,  and  of  actions 
relative  to  the  royal  domain,  to  the  regalia,  and  to  the  organizo- 
tk>n  of  the  regency.' 


Topic  4.    The  Political  Role  of  the  Parliaments* 

§  416.  BaffiBtration  «ad  BamomtraoofiB.  — The  participation 
in  the  legislative  |H)wer  by  our  old  parliaments  was  exercised  at 
first  by  means  of  general  orders  ("  amSts  de  r^lemeiit  ")  which 
we  have  already  considered ;  *  later  by  refui>ing  to  register  the  royal 

'The  membCTa  uf  the  Parliam(-'iit  of  Pari»  ia  tlio  1500s  claimed  the 
right  of  "entr^o"  to  the  other  parliaments,  <n'ithout  the  lallcr  ha^nog  re- 
oipropal  riRhta.      Itambrrl,  "Table,"  see  '"I*arlement  d«?  Toulouse." 

»  Dispatrhed  from  the  royal  ctuuicullery  in  orii«r  lo  reader  the  deciBions 
ex(<r;utor>'  throughout  th?  entire  kingdom,  from  the  local  chancelleries,  in 
order  to  reader  them  executory  within  the  limits  of  l.heir  dititrtt't«.  aad  by 
the  judges,  in  unler  tu  render  ibt^ui  executory  io  tbuir  juriüdinlioos. 
Ferrikre  and  dujfot  aay  nothing  of  &  pri\'ilc^e  that  the  Parliament  of  Paris 
would  have  had  by  virtue  of  an  ordina-ntwuf  1474.  Glaxxon,  "fir,  Km-yel,," 
WHi  "Parlemnnt."  Them  is  olau  citud  an  «lid  of  IÖ&).  to  wbich  ihey 
make  no  allusion.  Needles«  to  say,  one  parliament  could  not  cncroaob 
OD  the  jurisdiction  of  another. 

•C/.  Dupuw,  •'Majoritödesroi»."in-fo. :  /oftf.  "Offlc«,"!,  1.  Ftrrihv, 
Me-Farl.  d«  P."  fbibl.). 

•P.  ficault.  "Tr.  do»  Pari,  ou  EUts  g«a.."  1679;  "De  la  oatur«  et 
nualilA  Hu  Pari,  rln  Paris."  lftr>2:  Boulairwilliera,  "Lellrcs  a-  I»«  anc. 
Pari.."  I7."j:j;  Lrpnige.  ■"Leltres  hist.  a.  les  functions  du  Pari.,  !e  dr. 
des  Paira,  le«  loU  fondamentales  du  rovaume,"  1753:  Vailairf,  "Diet. 
phitfi.'!.,"  .sw  "PaHnmenl" :  "niat.  du  Pari,  de  Paris."  17<)D;  Au^Mnat, 
'■.\cttd.  dM«Sc.  raor,"  -KI,  147;  OtujnrdiH».  ifrid..  CXII.  47H:  ■■Henri  IV 
et  lea  Pari.,"  1879;  Vlammermont,  " Itemontraa<;es  du  Pwl.  de  Paris  nu 
XVIir"a.."  Doo.  in<id..  lftÖ2:   Auhtrt.  "Hist.."  I.  347:  "Pari.."  II.  187. 

>  Pfiiet,  *'Pouv.  Iwinl.  <»n  I-Vance,"  p.  '2Ti:  Atibert.  "  Le  Pari.."  tl.*2l5 
i^.  "Hist,  du  Pari,,"  1.357)  cit«e  the  oldest  whleli  are  found  io  llio"01iin" 
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»irHinanccs  and  by  remonstrances.  Since  tlie  Parliament  kept 
repisters,  it  wuh  the  custom  to  inscribe  upon  them  tJie  royal  acta 
and  especially  tlie  onlinances.  The  otlier  sufveme  courts 
adoptetl  the  same  practice  in  rt-spcct  to  acts  faUin^  within  their 
spheres  and  so  did  tJie  bailifFs  and  tJie  seneschals.  This  was  only 
a  Tormality  intended  to  complete  the  reading  of  the  royal  acts  and 
the  publicity  which  had  been  given  them  ;  *  their  execution  was 
better  assured  by  the  Parliament  (or  tlte  tribunal)  preserving  them 
in  this  way  and  having  always  at  its  disposition  a  correct  copy. 

Rut  I>efore  inscribing  the  royal  act  the  Parliament  had  need  to 
assure  itscir  of  the  authenticity  of  tlic  act ;  it  venfic«!  it  and  ordered 
it  to  be  n^istcred  only  after  rleliberatJon  as  in  tlie  case  of  ordinary 
derisions.  If  necessary,  it  aitdressed  to  the  king  petitions  or  re- 
monstrances in  rcgawl  to  the  Inconveniences  which  could  result 
from  tiie  measures  he  had  taken.  The  ordinance  of  March,  1303, 
Article  21,  recommended  to  the  bailiffs  and  the  provosts  not  to 
execute  the  orders  of  the  king  which  were  contrary  to  the  law  or 
too  difficult  of  enforcement ;  they  should  refer  such  orders  to  the 
prince,  who,  it  was  supposed,  had  been  bailly  informed.'  Much 
more  plausibly  might  the  Parliament,  as  a  detached  section  of 
the  King's  Court,  proceed  in  like  manner.  It  did  so,  either  upon 
the  formal  invitation  of  the  king,  or  to  comply  with  tlieir  own 
private  desires,  whether  it  was  a  question  of  onlinanccs  pmjx'rly  so 
called,  or  of  special  orders  of  the  king.'  From  this  practiw  arose 
its  occasional  refusal  to  register  even  in  spite  of  the  will  of  the 
king,  and  the  theory-  according  to  which  the  ordinances  were 
obligatory  only  after  they  had  been  registered.* 

In  the  1300  s  the  king  "recommends"  the  Parliament  to  register 
his  acts  (without  helicving  himself  oblige«]  to  do  so,  and  without 


a.  "48,  23;  11.74,9;  fll3.  II:  38  and  followinr :  2fl9:  303.  rlr.l:  tbo 
greater  number  rel&t«  to  quMtion«  of  prooedun*  (12(tN,  Altorncya  &di1 
advocst««;  inquiry  by  '■turhe");  other  toatt«ra:  »morliinlioa,  12Ü1  ; 
oboUtioD  nf  tlit>  rient  of  pn>mirati(iii,  1-112. 

'  LaHifUn*.  "Orig.."  p.  112:  puMifity  of  the  proMw^tin^  of  th*  raytd 
oourt  was  esteemed  for  a  multitude  of  extra-Juaiciai  acts,  for  exam^t^, 
for  the  lakinj;  of  llit^uathof  hnmase.  Tli(^>  Vatniftwiit  to  the  Parliament 
tuit»  at  all  kmds,  treaties  of  peiaf-e.  teHtaments,  et(>.,  because  of  lb«  au* 
tbority  of  the  oourt.  said  the  reKi-strar  Nioholaa  do  Baye  in  his  joumal. 

<  Cf.  Ord.  1319.  2.S.  Itamh..  IH.  2:»  C'Ch.  dat  romplea"). 

*  "MonumentH  pr^ieux  de  la  luuciMtKe  de  do«  roin."  1753  (textw). 
Ord.  tSlS,  Art.  25;  1344.  Art.  10.  Samv  rivht  of  remonstrant«  for  mm 
ebjui«ellor  and  thn  high  functionaries.  Ain/i»,  III,  4.  Thn  nnivflrsjcy  ilao 
Addrensed  remonntraoceH,  notably  in  1413. 

*The  refusal  of  the  parlian]«iil«  to  recinur  c<<rtain  act«  is  ea-ideue« 
of  th«  lata  date  of  thin  theor>-.  The  "r^Rlpmcnt"  rolatinif  to  the  «x- 
unliMn  of  the  Ch&talet,  issued  in  Sept.,  1483.  wa«  not  r«Ki*t«r»d  until 
At«..  1609. 
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athought  dmt  their valiHit.v*!cpenHcf!  upwri  their  I>«nft  registered).' 
In  ViiH)  the  Parliament  refuscil  to  reffistcr  an  act  of  Tharlcs  V\ 
granting  a  privilege  to  Notre  Dame,  under  the  pretext  that  it  was 
prejudicial  to  t}ic  king  and  contrarj*  to  the  ordinances.  In  1392, 
Charles  VI  onleral  it  to  he  regi.steret1.  Were  these,  as  has  been 
saifl,  the  first  remonstrances  and  th<;  first  letters  of  royal  command  t 
Next  wc  see  it  rcfuang  to  register,  under  the  pretext  that  the  act 
was  not  done  in  the  presence  of  tlie  regular  councilors  of  the 
king  or  that  it  wa.s  contrary  to  the  honor  of  the  king.  When 
regi.itration  by  the  Parliament  was  done  under  compulsion,  the 
formula  "de  expres«)  mandato  regis, pluries  facto  "  was  abided ;  but 
this  was  rare ;  regi.stration  nearly  always  took  place  as  a  matter  of 
course  (()rd.  1493,  Art.  70).  Many  things  were  needed,  historically, 
for  building  up  eventually  this  doctrine  of  the  right  of  resistance, 
—  the  connivance  of  the  king,  the  long  custom  of  registration,  the 
ver>'  extensive  authority  which  the  Parliament  derived  from  its 
origin,  the  habit  of  consulting  the  Parliament'  whether  the  king 
called  it  as  a  council  or  whether  it  came  to  deliberate  in  his  presence 
with  the  princes  of  the  blood  and  the  councilors  of  the  crown, 
the  encroachments  which  were  favored  by  periods  of  trouble,  such 
as  the  reign  of  Charles  VI,  and  especially  the  religious  wars. 
Purchasabiiity  and  heredity  of  judicial  offices  gave  new  force  to 
this  bundle  of  precedents,'  Thus  there  api>eared  in  an  absolute 
monarchy,  by  the  simple  fact  of  the  separation  of  powers,  an 
organ  of  resistance  and  of  control.*  The  Parliament,  recruited 
from  the  higher  middle  class,  claimed  to  be  the  guardian  of 
the  fundamental  laws  of  the  kingdom  and  considered  itself 
as  a  moderating  power  designed  to  curb  the  excesses  of  royal 
abmlutism. 


'  A«GonlinK  U>  VoUairo.  "b»d  of  justif!»'"  ("lit  dp  justiöp")  in  1374. 

'Coooernias  thv  rulatiuu*  betwvea  the  Parliaaient  and  tb«  c<ounail  of 
the  Idnc,  ae« ahove,  1364,  Dot«  1  and  (412. 

'  The  judicial  bodiw,  stronxly  oi-Kftnix^Ml.  likf  corporations,  could  own 
prop«rly  and  have  a  oommon  injasiiry;  ia  1089.  the  Parliament  of  Bur- 
iunfiy  iitTrrfld  the  Wiim  a  siiin  of  200,000  franea  that  it  had  borrowed  by 
guaranl^H'inK  repaynifiil  from  ealarkut  of  thft  rounRilors. 

*  The  "juslicia"  of  Araftoa  prooouneeil  the  judgment  dolivored  by 
thfl  kins  anil  hiti  court :  the  king  appointed  him,  and  it  won  the  rule  that 
he  should  Iw  lakt>n  frurn  amoilK  th«  )tim|>l^  nobility  ;  he  did  not  have  to  b» 
a  gTifal  fou'latory.  Thi»  moulhpio«!»  of  thu  kine  became  a  modiator 
between  him  and  tho  nation;  he  was  transformed  into  a  defender  of  the 
lawrs  who  KuanLntv«d  lb«  right»  of  ••vfryon«.  f'/.  "Privil«gio  ^nend." 
1283,  kind  of  envil  oharl«r  for  Araeon.  C'atalonia  did  not  have  a  "ju»- 
tipift,"  bill  a  "Trihiinal  »iiprPmo  d^-"»  provi.ioiirH  fif^  f^i^fn,"  whii.'h  n*- 

Erfi^itd  all  abiiKL's  of  i>uwer  uy  thi'  royül  uflirerv«.     This  tribunal  seems  to 
Rve  \wva  a,  »ort  of  annex  of  th»  ('orlM.     Thoao  institutjooB  disappeared 
with  tbo  progTtie»  of  absolut«  power. 
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§  417.  Theorie«  conoemlnf  the  Bights  of  tbe  Parliament.  — 
If  we  take  a  sweeping  ghiiiee  ut  the  claims  [iiit  forth  ut  different 
times  by  the  rarliament,  we  shall  sec  that  few  political  and  ad- 
ministrative matters  would  have  c3C8|>ed  from  its  eontrol  if  the 
royal  power  had  consented  to  it :  examination  and  interpretation 
of  treaties  (e.g.  treaty  of  Madrid),  application  of  tlie  fundamental 
principles  of  public  law  (e.g.  the  Salic  Law,  inalienability  of  tlie 
myal  domain,  etc.),'  annulment  of  the  testumenLs  of  kings  (e.g. 
Louia  XIV)  and  the  organization  of  the  regency,  verification  of 
fiscal  eilicta,"  and,  in  general,  legislative  acts,  here  remonstrances, 
and  there  meddling  in  the  affairs  of  the  government,  actions 
against  officeholders  {e.g.  the  duke  of  Aiguillon)  or  against  cor- 
porations and  communities  (e.g.  the  Jesuits)  and  interference  in 
the  administration;  it  touched  everything.  But  it  had  only  a 
sort  of  veto ;  it  possessed  no  initiative  nor  does  it  appear  to  have 
demanded  any. 

Acixirtling  to  the  monarchist  theor>'  the  remonstranrcä  had 
only  the  import  of  simple  obsen'ations  addressed  to  the  king  at 
his  request;  the  Parliametit  had  no  rights  as  against  Üie  kinf^. 
From  this  principle  arose  the  rule  imposed  by  Louis  XIV  cnmjjei- 
ling  the  Parliament  to  register  his  eilirts  as  a  preliminary'  to  ad- 
dressinjj  rfmonstranc-es  Uy  him  (1(573).  The  theories  of  the  par^ 
liamentarians  were  varied  and  even  contradictory. 

(A)  Some  maintained  that  the  Parliament  was  an  epitome  of  the 
Estates  of  the  kingdom  (Du  Vair) — they  saw  in  it  an  image  of 
the  nation  with  the  three  orflers  which  composed  it  and  were 
represented  by  it,  —  an  altogether  fictitious  representation,  since 
the  Parliament  had  never  received  a  delegation  of  authority  and 
had  never  been  anything  but  a  body  of  officials  appointal  by 
the  king,  or  who  had  bought  their  commissions.  The  Parliament 
itself  did  not  always  accept  this  thesis ;  at  times  it  regarded  itself 
as  superior  to  the  f-'statcs,  under  the  pretext  that  it  was  the  judge 
of  that  which  they  had  cnacte<i  by  grace  of  Its  right  of  verification. 
The  parliaments,  it  was  said,  were  mctltat«>ni  between  the  people 
and  the  kings. 


'  Tbe  Porliftment  iQcreased  the  number  of  these  laws  and  aotahly  the 
rtglitoF  registry  and  of  remoostraikoe.  At  tbeeudof  lUi'  l7lXt)i,  itufiinnaNl 
thai  the  nation  waa  above  the  king,  ae  tlie  Churc-li  universal  naa  abuvu  tht> 

SDpe,  and  that  do  new  tax  could  Im  established  without  tbe  consent  of  the 
tatee-<J«iieral. 
*  However,  the  riebt  of  remonstranne  waa  never  exer-ised  on  one  (irin- 
oipaJ  point,  nameiy,  the  lixing  of  th«  amouat  of  the  "taillo.*'     The  ParliA> 
meat  protected  agaiost  the  oreatioa  of  new  taxc«.  but  did  not  Goacem  it- 
self *nth  old  onns. 
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(B)  According  to  others,  the  Parlinnient  was  only  a  section  of  the 
King's  Court ;  but  die  latter  was  us  old  as  the  king ;  it  had  always 
shared  with  him  the  exercise  of  the  legislative  power  (in  mich  a 
way  that  it  had  gained  a  prescriptive  right  thereto).'  ()r  again, 
according  to  other  tlieories,  bonicring  on  tiiese  and  less  justifiable, 
the  Parliament  was  only  the  ancient  Court  of  Peers  whose  con- 
sent had  always  been  reganled  as  necessary  for  all  important 
measures;  it  was  a  continuation  of  the  national  assemblies  of  tlic 
first  two  dynasties. 

§  4tS.  Meuurw  ot  OonstrAlnt  »gaiiut  the  Pftrll&ments.  —  The 
attempts  to  establish  in  France  a  liberal  political  regime  did 
not  sueceed ;  at  the  point  where  the  States-General  had  been 
stranded,  the  Parliament  also,  and  for  greater  reason,  was  fated 
to  run  aground,  since  the  inevitable  progre-ss  of  the  speciatiitu- 
tion  of  functions  was  bcjund  to  have  the  effect  of  confining  It 
within  its  ju(Jicial  role  and  of  depriving  it  of  its  political  rights.' 
The  royal  authority  resisted  its  claims  and  nsed  ever>'  means 
to  overcome  its  opposition;  letters  of  command  ("  l«ttres  de 
juaaion  ")  containing  an  express  order  of  the  king  to  register  his 
edicts;'  and  the  "  hefl  of  justice"  ("lit  de  justice")*  when 
letters  of  command  were  ineffective.  The  latter  institution  was 
a  solemn  session  of  the  Parliament  at  which  the  king,  surrounded 
by  the  printTS  <>f  tlie  hliH>d  and  the  chief  members  of  his  council, 
sat  upon  a  seat  in  the  form  of  a  divan,  and  himself  gave  the 
order  to  register  his  acts;  finally,  he  resorted  to  arbitrary  arrest 
("  lettre*  de  cachet  ")  of  the  leaders,  and  if  necessarj*,  to  banish- 
ment of  the  entire  body.* 

5  4IÜ.  Hiitorical  SurTe^.  —  It  was  especially  after  the  last  j'ears 
of  the  1400 s  that  we  see  the  Parliametit  assuming  to  play  the  role  of 


'  Cf.  Botman  and  otbera,  who  translau>d  the  rurmula:  "quia  tale  est 
Mrum  placilmo"  as:  "so  has  our  Parliament  willwi,"  and  not  "such 
Four  good  pli<ra«iire. "  Darr*lr,  "Ilolman,"  p.  59. 
'J.  di'  la  Vavqurri«  under  Louis  XI  ami  L'HuHpital  undur  Charloe  IX 
ütate  that  thu  Parliamont  was  only  a  judicial  body.  Ord.  of  ^Ntoulins.  liUMt. 
Art.  I.  Kdipt  Feb.,  1641 :  prohibition  of  knowing  in  aHvaTiL-e  the  olTsini 
of  Slat«,  taamh.,  XVI.  529.  llotman  ("Pruuoo-Gallia")  was  hoslile 
to  the  pari  iaintmts. 

'  "  I^tlrus  do  cachet."  ae  elsewhere,  previous  <>rder8  to  reeistor. 

*  Namo  Trom  the  socond  half  of  tho  ISOOs.  Auhrrt.  "Pari.,"  I,  JM; 
iMnfftoia,  "Orig.,"  p.  114:  "tieveral  orilinanc«*  of  the  V'alui>t  IcingH  r«^- 
lat^il  the  oeremooies  ol  royal  audiences.  When  the  king  held  a  session 
a  canopy  was  taken  to  the  Groat  Chsniher  in  the  open  air  with  fovprs 
anri  pillowa  of  velvet  sown  with  f^tlden  liliea.  hearing  the  arms  of  Kraoee. 
to  dwwrute  the  bed  or  divan  of  t  he  king.  The  bed  was  installed  on  a  plat- 
form in  a  corner  of  the  inHosiim  or  hall,  and  isolated  in  such  a  way  that 
the  king  oould  enter  awtretlv  with  liia  attendants."     laambert,  "Table." 

*  Babcaii,  "Le  Pari,  de  Pans  IL  Troyes  en  1787."  I87I. 
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guardian  to  roynltv.  In  the  following  century  it  struggled  against 
the  States  of  the  League  by  deerecing  the  Salic  Law  to  prevail 
(1693)  and  by  annulling  all  their  acts  (15W).  It  settled  the 
regency  at  the  Heath  of  Henry  I\'.  Louis  XIII,  and  of  Louis  XIV, 
Jn  1015  it  addressed  remonstrances  to  the  king  in  regard  to  tlie 
bad  condition  of  the  administration  of  the  kingdom.  In  1648, 
taking  a  bold  initiative,'  it  allied  itself  with  the  other  supreme 
courts  (the  Chamber  of  Accounts,  the  Court  of  Aids,  and  the  Great 
Council)  and  attempted  to  reestablish  the  unity  of  the  deliberating 
bodies  which  were  the  outgrowth  of  the  King's  Court  {Decree  of 
union,  of  March  13,  UUSj.'  It  revolie»!  against  the  royal  au- 
thority at  the  \'cry  time  when  the  latter  exjjerienccd  a  serious 
check  in  England.  For  this  attempted  rebeJlion,  I^Mii.s  XIV.  on 
coming  of  age,  punished  the  Parliament  hy  a  fifty  year  sentence 
of  silence.'  Upon  his  death  the  Parliament  had  its  revenge :  it 
annulled  the  last  will  and  testament  of  the  great  king;  and  then, 
when  the  Ilegent,  in  whose  favor  it  had  dared  do  this,  had  restored 
to  the  Parliament  the  right  to  make  remonstrances  before  register^ 
ing  the  royal  edicts  (Decl.  of  Sept.  15,  1715),  this  body  employed 
the  right  by  making  an  almost  s\*stematlc  opposition  to  the 
government  of  Louis  XV  ( ä  propos  of  the  Bull  Unigenitus. 
letters  of  Confession,  and  the  c«se  of  the  Chalotais).*  Tlie  Parlia- 
ment of  Paris,  uniting  with  the  other  parliaments  of  the  kingdom, 
claimed  to  form  with  them  only  a  single  body,  in  whi<4i  it 
occupied  the  first  place.  In  a  "  bed  of  justice  "  held  in  1770,  the 
king  forbade  it  to  make  nse  of  expressions  of  unity  or  of  classes, 
to  send  memorials  to  other  parliaments,  to  discontinue  its  duties. 


■  The  meeting  of  the  supreme  tonria  ma  regulated  by  tradition 
(r/.  Scharon,  "Houv.  du  roy,"  p.  82),  but  it  took  plsoe  only  upon  Ibe 
king's  order. 

*  A  Hplcgalion  of  Iho  four  supreme  courts  drew  up  a  poKtioal  ppoerara 
oonttiininK  arlii'lc^fi  like  the  abohtion  of  "lettre»  de  nurhet"  and  the  sup> 
pnaisiuu  of  iutundant^.     hambcrt,  17,  72  and  folluwiiu;. 

*  An  ediot  of  ltifi5  took  awnr  from  the  ParliamcDi  the  title  of  "Bov- 
ereitni  <>ourt"  and  aulwitituted  tlial  uf  "superior  courl.."  Parliament  hav- 
ing no  port  of  the  i=ovi<n>iKnl.v.  Tht-  Edinl  of  F«b..  1673  irf.  Ord.  I6Ö7, 
tit.  I),  ordorod  Immodtatd  rc^stration  pure  and  ttimpl«  and  did  not  allow 
remonstrances  except  during  the  week  uf  registration,  /«amdrrf,  XIX, 
70.  The  anecdote  whirh  repn's^-nts  Louis  XIV  enterine  the  Oreat  Cham- 
ber in  IG.*»  wearing  t>ootaaad  with  a  whip  in  his  hand  is  false. 

'The  Duke  uf  Aiiniillon,  eovemor  of  Brittany  in  fact,  alihouKh  he 
did  tioE  have  the  title  (htarion,  "JjO.  Itrntnffnn  et  le  due  d'Aiguillon." 
ISOS},  haWng  oaused  I^a  Chalotais.  aitorni-y  ifn'-T"!  of  Ibe  Parliament  of 
Renne»,  to  be  judged  by  a  eommiseioD.  tho  Pariianuml  of  Pari»  treated  it 
a»  an  attack  upon  the  righu  of  the  mrmhi'm  of  the  judinary.  and  insti- 
tiiteil  a  suit  s^inst.  the  Duke  of  .-Viffuillon  for  arbitrary  and  tyranuical 
act*:  the  kiog  annulled  the  proceedinsB;  the  porliamonU  resisted. 
The  n!sult  was  the  Edict  of  Dec.  7.  I7T0. 
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to  resipi  in  r  body,  or  to  delay  registcrinfj  his  edicts,  under 
penalty  of  dissdhitioii.  The  Parliament  resisted  and  was  banished 
(1771).  Justice  was  then  provisionally  dispensed  by  the  Council- 
ors of  State  and  tlie  Masters  of  Petitions  ("  inaitresd(s  requites  ") ; 
later,  superior  eouncila  were  established,  which  administered 
justice  gratuitously, without  receiving  fees,  and  without  the  right  to 
sell  their  office.'  Suitors  and  advocates,  sjin path i zing  Jittic  with 
these  reforms,  whidi  were,  however,  entirely  to  their  advantage, 
formed  a  coalition  against  what  was  called  the  Parlement  Mftupeou, 
from  the  name  of  the  ehancellor  who  had  established  it,  and  went 
on  a  strike ;  the  administration  of  justice  was  thus  interrupter!. 
Since  the  king,  nevertheless,  was  unwilling  to  yield,  the  public, 
grown  weary  of  the  struggle,  liegan  to  address  itself  to  new  tri- 
bunals, but  the  accession  of  Louis  XVI  to  the  throne  saved  the 
Parliaments  from  certain  ruin  by  restoring  them  all  their  ri^ts 
(Nov.  \'2,  1774).  "  He  had  no  reason  to  be  proud  of  this ;  they 
oppo«K^I  all  the  useful  reforms  attempted  by  Turgot,  Malesherbes, 
and  Nccker;  through  tiieir  nppoHition  to  the  establishment  of 
new  taxes  and  their  desire  for  popularity,  they  urged  on  the 
summoning  of  the  States-dencral  (demanded  it  even  in  1787) 
and  thus  contributed  to  their  nvm  downfall  by  prreipitating  that 
of  the  moiiarehy."  *  The  Constitutional  Aswemblv  gave  them  an 
indefinite  vuratitm  .Xovember^J,  I7S!),  and  abolished  them  October 
4,  1790. 

Tone  5.    Skc»vi>aky  Juhisdicttons" 

§420.  The  Provosti  and  "  Vipiiers."  '  —  The  provosts  were 
the  onJinar>-  judgc-s  for  the  "  roturicrs  "  and  the  serfs;    cases  in 

'  The  reforms  of  Maupoou  weroeood  in  priaotplu  (thus,  tho  too  ext«a- 
«ve  dJBtrirt  of  the  Parliamput  of  Paris  was  divided  amone  the  superior 
«ouneils,  ihn  cflfM^t  of  whirli  was  to  hrinjc  [iliKUnl-*  intu  (T()K(>r  relmlJon- 
•hjp  with  their  judEes),  but  only  one  lluim  wu«  Hvua  iu  thum.  immely, 
the  abolition  of  the  laat  chiwk  upon  the  arltitnuinoss  of  lb«  läng  and 
ministers.  Flnmmermanl,  "Ije  rhancfliPr  Maiipoou  »t  \e»  P«rIwmBnt*." 
IfJM.  Cf.  Ediflt.  May  8.  X788.  C/.  Monoä.  am.  -1395  and  ruUuwinR; 
Dare*le.  "Af!.  sr.  mor."  80.  323:  BlocK  "Moaiipou."  1887.  Suit  Boau- 
marohais.     Evivat,  "Hftiieh.  d'Au^iTnii«-,"  1SS.V 

*  "  Lit  de  jutlic«."  of  May  8,  1788  H^-ajnbrrt,  28,  5G2) :  Lhti  nigütratioD 
of  the  laws  taken  away  from  the  Parliamonl  was  eonSded  to  a  plenary 
^»urt  (aeiippottwl  rt-turrwlion  of  Itii»  old  "Curia  rcffi»").  oompowd  «f  ihv 
priucßH  of  toe  blood,  iMyvn  of  Fram^o.  prvlaioH.  and  ai<lfvat«s  of  thfi  »over- 
oif^  ooiuis.  The  Pfu-liament  prot^itti^d  :  a  dt^prt«  of  tn«  Council  of  Aug. 
8  Huinwndtd  tbu  vxwutiou  of  (li«si>  nioa«uix>s. 

' /santicrf,  " Table,"  »ee  "Organisation  judiciaro,"  "Juatioe."  "Pou- 
voir  judieiarc."  eto. ;  FUurg,p.7ä:  Tr-rwf/iy.N.R.II..  1893.  192  (Brillany); 
Btatütmp^Bt^uprf,  "In»t,  judi«.  de  I'Aniou,"  1897, 

*  Jouhert,  "Un«  fainiUe  de  pr^Svöia  d'Auverpne."  1880;  La  Oarde, 
"8ouv.duoi."ch.  II;  /»flmbfrt," Table."  «c#  "Pr<5vOt4S":  Guvol.  Ferriirt, 
«t«, :   •■  Jo«lie«,"  p.  68,  345 ;   Girard.  v-  825 ;   "  R.  qu.  liiBt.,"  1900.  p.  235. 
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which  the  king's  vnssals  were  parti«,  were,  on  the  other  haiifl, 
siibniitttvl  to  his  court  {and  eventually  everj'  noble  was  onicnahle 
to  tlie  hailifTs).  Appeals  from  their  judgments  were  in  the  1200  s 
brought  Wfore  the  bailiffs.  They  sat,  assist«)  by  peers  of  the 
parties*,  elders  and  jurors;  but  as  the  duty  of  sitting  in  tlie 
assizes  was  onerous  and  involve«!  a  loss  of  time  and  fines  when  the 
judgment  was  amend«*«]  upon  flppf*ul,  the  pwrs  of  the  parties  fdl 
into  the  habit  of  not  attending  upon  tlie  sunmions  of  the  provost, 
so  that  he  alone  acted  as  judge.'  At  times,  however,  the  assize 
was  converted  into  a  permanent  court,  the  notables  furnishing 
proxies  and  always  choosing  the  same  persons  as  their  substitutes. 
The  Edict  of  April,  157S,  authorize«!  assessors  to  sit  with  the 
provosts.  The  "  vigiiiers  "  and  judges  of  the  South  corresponded 
to  the  provosts  of  the  North  ' 

§421.  The  BaiUffB  and  S«naichali'  of  the  king  held  assizes 
in  the  moat  important  places  of  their  districts,*  at  which  the  prt>- 

'  Ord.  11102,  Art  9:  prohibition  »n  the  "privOtx"  to  &x  th»  lunouiil  uf 
the  fine:  nnlv  tlio  seiuweluils  and  "boilUa'  wore  authorized  lo  do  that. 
Isamhrrt.  V.  20.V 

*  in  Liif  Koulli,  th^tiv  wrv  tlin.ie  kinds  of  itif^Hor  tribunal«  (not  cotintin]; 
Ibo  consular  judsc«) :  1.  "  Vii^Grivs";  2.  "Bailira";  3.  "Juiterics."  The 
"vigiiier"  anti  •*haiUt"  wer*'  aflsiatcd  in  tho  excrme  of  tn«r  iudidal 
fuootioRs  by  jnriitrHiriKuIU  (1203  at  Toulouw) ;  lliem  OMWiuKir«  Ixranii» 
o(Be«ra  of  iusti«-'«  and  t-ndod  by  ittking  th«  phwc  ot  the  "viguier"  and 
■bailli."  Thejudgtior  the  court  of  the  "\Hjiuier"  judged  even  instead 
of  and  at  tlie  plaoe  of  the  "bailli,"  for  oxamnli>  at  B^^iers.  In  the  "s6a4- 
ohauefes"  of  Toulouse  and  .\JhigooiB.  Alfonse  of  Purtiem  appointed 
judgm  with  judicial  powtn-  in  aoverol  "hailiea";  from  this  originated 
the  '"judk-aturfB"  or  "jugprii-a."  The  number  of  "hatUra"  did  not  per- 
mit u  judge  to  each  one.  The  "hailen*'  even  retained  in  eortoin  place«,  a 
part  of  the  eivil  jurisdirtion.  O.  Vaisurti^,  VII.  19.'».  .5111;  Vlll,  I3-SU; 
XIII.  151.  i'requenl  ronflict«  at  Tuulouw  between  the  consular  *¥iurt 
and  tboeourt  of  the  "vizier."  Philip  III.  in  I2H3.  established  a  comnion 
court,  or  at  leant  required  the  "viguitr"  or  his  lieutenant  lo  preside 
over  erimiool  trials,  for  il  does  not  appear  that  the  "viguier"  had  lost 
all  hi«  conipolencc  (ihus.  he  atone  had  jurisdiction  of  ofIena»i  com- 
mitted by  the  king's  representatives).  In  VUMi,  this  was  slill  the  case; 
eventually,  the  consular  judges  were  separaleil  from  the  "  \-iiruier."  Limits 
oc  "Dox  of  Toulouse  fixed  in  I22fi.  «ur.W  dr  Kt<-Afi»Mr(i.  IV.  1005: 
Ou  Cange.  The  "agriniensores"  called  "d«?eus."  "decuwis."  a  er<j«  of 
Saint  Andrew,  carved  on  the  tree»  or  Rtonee  to  mark  the  ümiLs.  *'Dex" 
Is  a  Roman  form  of  this  word.     "Cart,  du  Kaint-Ktfpulere,"  nos.  71.  \5&. 

» Itamhrrt,  "Table."  »w  "Bailliagw."  and  the  aulhon  eited,  p.  401  ; 
Beautnanoir,  e.  1.  "Or.  Cout.."  p.  500;  "JostiMt,"  pp.fiOand  IWft.  Ord. 
I»10.  138».  etc.  Utt«rfi  of  1419.  Kdict.  1.VI3  (/».,  VIII.  616  and  671) ; 
Girarti.  p.  825;  Gaivt.  "Or.  Eneycl.."  «ee  "Bailli":  Biment,  "R6les 
gOMon»?.  '  "  Doc.  invito,  etc.,"  I89(i  (list  of  the  senesobala  of  Aquit., 
1242  1272). 

»"Or.  Cout.  Norm.,'*  cb.  X.  Btavmnnmr,  1,  29.  23  (ed.  BeufHoHi. 
Were  the  "asaisps"  of  the  "bailli"  held  only  onee  a  vcar.  as  AwArr 
thinks.  N.R.LI..  \m\,  p.  7:{7?  If  m>  the  "bailli  •'  uould  bavebvld  audieaeea^j 
without  eetvmooy,  for  ordinary  afTaim.  throughout  the  whole  year. 
Tho  ordinances  (after  llÖOi  prwmribcd  twelve,  gjx,  four  "awiaM"  per  year. 
CJ.  tteaumanoir,  I,  '29 ;   ISaulittirr,  I,  3,  telU  ux  that  thoy  were  poorly  ob- 
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vosts,  and,  in  j^ncral,  ihr  juHirinl  nfflrrrs  nf  the  plapc  participated.' 
As  their  court  was  a  feudal  court  it  was  cfunposwl  also  of  the  vassals 
of  the  king  havinj;  fiefs  in  th<^  district.  They  jiuiged  principally 
complaints  against  the  provosts  either  on  account  of  denial  of 
justice  or  other  rauses,  matters  affecting  tlie  rights  of  the  king  and 
his  domain,  and  feudnl  cEues.  Their  jurisdiction,  like  that  of  the 
King's  (?ourt,  which  they  represented,  harl  no  exact  limitations 
and  apparently  they  were  authorizeil  to  take  jurisflirttnn  of  case» 
submitted  to  the  provost.  In  the  1200  s  the  theory  of  crown  cases 
and  that  of  appeal  were  important  feeders  of  their  jurisdiction ; 
aside  from  matters  which  were  reseired  to  them,  such  as  the  suits 
of  the  nobititj',  they  ceased  to  dispossess  the  provo.<its  of  their 
jurisdiction.  At  this  time  there  were  places  where  they  never 
held  court  alone  {e.g.  the  county  of  Clermont  in  Ueauvaisisj  but 
with  the  men  of  the  fief ;  ^  there  were  others  where  the  judgment 


MTved.  Cf.  Tixier,  op.  eil.,  p.  74.  Ferriire  declares  that  up  to  tli«  1700«. 
theMiiizeH  vfrtmurfilv  lif^Id,  uiidliAdranribMithMTn  IIiuh:  "The  'bailltH'  hao 
aUthsjudffOBasiütniea  to  thr-irditHric^tB,  royal »»  well  an  '  aeigmonaX.'  to  hear 
the  readini;  of  Iho  nrdinan^'PÄ.  tfl  listpn  to  t.hf>  onmplaJnts  of  BuhjfwM  at;sin?t 
jud^Hltncl  iitlirer»  of  jii.tltce,  to  corr«ti-t  ahune^,  to  impCMB  fln(<is  upon  tliomt 
who  were  in  fault,  to  judeo  and  dispatch  durioc  their  seenoos  civil  as  well 
a»  criminal  couda  which  wera  penning  and  tr>  n«  jtid|*ed  in  thew  Btibor- 
ttiimln  RourtH."  CJf.  twHsions  of  tho  KiiKliuh  juHlices  of  tli«  peac«:  the 
sheriff  of  ihß  oounly  summoncid  a  graad  jury,  shorilTs,  justiee«  of  the 
peace,  personnel  of  the  grand  nnd  P<'lit  juriet,  keeiwr  of  rulls,  high  oon- 
staUee,  baililTt;,  coruDors,  jailars.  Thu  socrelary  oi  thu  county,  ulerk  uf 
the  peace,  prosents  the  act  of  aoousation  to  the  ^and  jury  which  act«  as  a 
ooort  of  iiidirtmpnt.  The  seiuion  i«  opened  by  the  <?rj':  Oyez  I  oyezl 
oyezi  Til«  inluLbiiants  of  thw  euutity  aru  tuxt-'d.  oblatory  regulatioa» 
are  made,  and  voxlous  othor  administrative  luoasiiren  are  here  taken. 

'  In  Oerraany.juHttoe  WW  rendered  b;v' attorney  »of  Ihe  Empire  ("lieiehs- 
vogrti"  "Laudvugt")  assisted  by  offitfure  ("Scbültheiüsi'n")  and  by  "mini- 
aterialca";  these  judges  wore  appointed  by  the  cmporor  who  often  sent 
to  them  appeniK  oddreiiseil  lo  him.  Their  eoraiietence  was  limited  in  the 
1400.')  and  liltle  by  little  Ihcv  lost  all  impurtance.  Pur  a  long  time 
WoüLphalia  had  "Kreigeriohte.*  tribunal»  for  free  men  ("Vchmeerichto") 
the  judee«  »f  which  were  appointed  by  the  arehbiühop  of  Cologne;  in 
the  laOOg  and  llJOOa.  they  ssHunnl  puhliij  security ;  in  deeaduUt-e  after 
the  14(X)3,  they  were  tnuutformed  into  seigniorial  courts.  Schuile. 
i  ll.'j  and  following;  Schridrr.  p.  ."jßS.  Oermony :  "Notgerichle," 
convoked  hy  public  (!r>'  in  ease  of  flagrant  ofTensos  and  held  by  the  count 
or  by  inferior  judge«.  Sthrdiier,  p.  öö3.  Oennany :  the  "echte  Ding" 
was  held  three  times  a  year,  and,  in  case  of  need,  there  were  extraordinary 
plcan. 

*  In  (lemiaJiy  every  free  man  could  Lake  part  in  the  determinatloQ  of 
the  judgment ;  this  pnnciple  was  followed  for  a  lone  time  in  certain  region» ; 
in  olhcr*.  the  jtidgmnnt  wasrcndfired  hy  nlpctivporhercditarj'  "'achocffen'* 
(lay-jmlgi'ti ;  KHven  or  twelvi-i.  In  the  "  Vehnigerit^hle,''  "schocffoii" 
choiicn  from  among  free  men.  from  the  simple  peasant  to  the  emperor. 
Concerning  these  "Schneffenharen."  cf.  ,^rkultf,  j  S.V  Sehrbtler.  p.  So4 :  In 
(^■ncrul,  ownership  of  land  wa«  a  eonckition  required  for  holding  the  ofßoe 
of  "««btMfffen."  //ermann.  "Altdout«h.  SehoelTeng.."  1881.  In  Jersey, 
in  the  I20t)  «,  twelve  jurors  appointeil  for  life  were  given  to  the  governor 
of  the  island  a»  a»»««sor«;    with  them,  »at  the  free  tenantu  or  direct  feud- 
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vas  given  by  tlic  haililT  alone ;  but  even  in  tbis  case  Jt  wa.s  the  cu»- 
tifiii  lu  takv  (^)uiist>l  of  "  goud  oikI  wise  men  "  and  to  coDfonii  the 
judgment  to  their  advnce. 

In  time  tlicsc  anilmlatury  judges  became  stationary,  the  com- 
position of  their  tribunal  was  modified,  and  its  jurisdiction  precisely 
ilelimited.  These  changes,  some  of  which  date  back  to  an  earlier 
time,  were  not  completely  realized  until  the  15ÜÜ  s.  There  were, 
as  a  rule,  no  more  assizes ;  the  bailitf  »at  at  the  chief  place  of  the 
district.'  According  to  the  general  rule  the  lawyers  superseded 
the  military  men  on  this  court.  The  practitioners,  the  adviK?ates 
or  prosecutors  of  tile  place  wliere  the  bailitfs  were  accustomed  to 
consult,^  were  elevated  to  the  rank  of  pennanent  assessors,*  true 
judges    (Fraiici-s   I).*    Furthermore,    the    baililT   liim^elf,    in   bis 

■tones  of  the  crowo.  Pleas  of  judgmeat:  sevea  jurors  and  the  "bailli"'i 
reformed  thn  sBnteoues  readcriMl  by  a  leKB  numlwr.  J.  Hmtt,  "  Les  Cours ' 
royals  des  lies  aorm.."  1U78  (UCh..  vol.  'M.  ;U)). 

'"Assise"  pf   the  provgigt  of   Pari»  at    Corbeil    ia    1496.      Fafniea. 
"Extr,  de«  RiHpalrwi  du  ChÄteli'l  de  Pari»"  ("Mäm.  8oc.  Hist.  Paris."' 
vol.  17.  no.  8«);  FreminvitU,  "Prat,  d«  terrier»,"  vol.  II.    Languedoo  r ' 
great  "asm«»"  were  held  five  times  a  .vear  at  the  chief  place  of  the  "Bän4-| 
ubauHte"  and  ambulatory  amtet«  in  Mwb  iudpt's  dbtrii-t.  - 

*  VfuuaatuBwi,  "Catalogs  glorift  muotu."  [»art  VII,  cons.  27  ((nt«d 
bv  Btvtrin,  p.  361) ;  Ftrurg,  p.  75.  Egmein  rightly  c-unsiders  a^  a  but- 
vn-al  of  ihtt  old  practioe.  tlu>  rule  Moordine  to  whitih :  "advocate«  were 
called  in  the  order  of  seniority  to  complet«  the  tribunal." 

'  In  the  South,  the  seneeehal.  like  the  "vipiier,"  wu  replaced  by  ft 
judge  ("judex  major."  so  oalted  to  di-itinaruish  him  from  Iho  inferior 
jadfCM  of  the  "viguier")  or  even  by  Hnveriil  judffpH,  a  judice  of  th«  flnti 
instaaoe.  and  a  jud^  of  appeal  ("judex  appellatJonuni."  1200,  at  Too-' 
lous^. 

*  The  English  jury,  wboae  rise  bai  been  explained  by  Bruntttr.  "Ent- 
fltehune  d.  Sohwurgerioht«^."  1S71  |rf.  "Rev.  gfia.  do  droit."  1881,  rfia-j 
um^  by  Samtuly),  was  originally  only  a  jury  of  proof,  an  aiuembly   o| 
witnesaes;   no  one  eould   be   punished   hy   reason  of  a  erimioa)  aecusa-' 
lioti  unless  twelvo  juror?  declared  him  e^itty.     Thift  jury  of  proof  waa< 
transformed  into  a  jur}'  of  judffment,  and  w&s  divided  into  a  i^ranrl  jury 
oomposed  of   freeboldtTs  domiciled  in   the  eounly,   to    ibe   THimljor    wf 
Iwenty-tliree   in   general,    whinh    aoted   as   a    court   of    ii/^(>u.>ta.tion    I'to- 
dictraent).     following     the    preliminary    inejoin,*    by     thf     ju.4tic«4     of 
peac«.  and    a    petit    jury,  or   jury  of    judgment    eomnosod    of    twelve 
member«  taken  also  from  amun^r  the  fn^e holders,  hut   tiavin^r  a  certain 
rating.     Every  ye«ir.  the  Miunly  elerk  railed  upon  the  high  enn»tAhles  to 
have  the  jiir>-  lists  prepared  and  these  intrustt>d   the  preparalion  to  the 
oburvb  wardens  and  overseera  of  the  poor.     The  juRtiees  of  pr<aee  verified 
theae  lists,  after  whieb  all  the  namoa  vim  inscribed  on  a  regMter.     The 
sheriff  appointed  from  forty-eiifht  to  SOVODty-two  juror»  for  each  eircuit 
and  assigned  twenty-four  of  them  ro  the  sefttnoni)  of  the  justims  of  peace, 
tialf  of  the  jury  had  to  he  eompomtd  of  foretKiier»  wlien  a  foreivnor  waa 
to  be  judged.     The  jmy  of  twoive  honest  men,  trying  in  public  and 
free  to  take  testimony,  with  judi^rft  Hmitcd  by  a  very  «triot  theory  of  evi- 
deooe  (no  one  could  be  rond«<nixiHci  fur  falwi  oath  or  for  bif(b  tix^awon  on  tbe 
evidence  of  a  nngle  witoeei,  UAanimity  of  verdict),  prvacntod  irrettt , 
guarantira  against    arbitrariaen.    Rngtand  had    not    only  the  criminal^ 
jury:  i(  had  aim  the  etvil  jurr.     Cf.  Potior  k  nnd  Maitland.  U,  60S;  A«*d,] 
Bc.  mor..  "  Le  jur3>*  anglais,"  oy  Frantfuerille,  1890. 
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capacity  as  a  military'  man,  was  eliminated  Fnim  hi»  own  tribunal.' 
I'Vom  ao  early  time  he  found  it  impossible,  in  cotisequeiico  of  the 
multiplicity  of  his  duties,  to  exercise  his  judicial  powers  in  person, 
and  he  was  therefore  represented  by  substitutes,  vicars,  or  lieu- 
tenants, mere  delegates  appointed  and  removed  by  liim  at  will.' 
Gradually  it  came  to  be  the  lieutenants  who  acted  mast  frequently 
as  judges;  the  king,  and  he  alone,  appointed  and  remove*!  thera; 
from  being  lieutenants  of  the  baililT  they  became  lieutenants  of 
the  king,  that  is,  royal  officers  (Ord.  14»S,  47  s.).'  The  bailiff  no 
longer  had  the  right  to  take  part  in  the  determination  of  the  deci- 
sions, although  his  name  always  appeared  in  them ;  he  sat  in  the 
court,  but  without  a  deliberative  voice.*    The  lieutenants  of  the 


'  FleuTT/,  p.  89.  In  KoKland,  the  üherilT  (ohomn  by  tho  crown  from  a 
liat  ot  candidates  made  out  hy  the  Ohanwllnr  of  the  Ex^hoqupr.  the  clian- 
oftllor,  the  jud({eii  of  the  higb  <^ourta  and  soni«  inftmliurs  of  ttm  Privy 
CouDoil)  ■  xiuce  the  Oreat  Charter  do  longer  exercised  criminal  juslico  lex- 
oept  in  nmttpr.i  of  police).  Tht*  pstahlisninc  of  thp  rounly  rourta  <I846) 
iuut  Laken  fivi!  ewititt  from  him;  he  can  lake  Jurisdiction  of  Ihfiu  only 
exceptionally,  by  the  aid  of  a  jury,  and  by  virtue  of  a  writ  from  the  <-baD- 
oery  called  "ventre  fai-ina"  (to  ronstitiii«^  a  jury),  "nisi  jiistitiarii  priii» 
veneriat."  In  Knj^land,  the  justices  of  the  p«»ao4t  (flnctm  formwly  by 
tha  assembly  of  the  county,  sinoe  1327  appointed  by  the  kioK)  are  takoo 
from  the  gentry  having  a  landed  incomf  wninh  has  varied  according  to  the 
time;  the  ari«t»>ora<iy  (if  landowners  [lerform  Llii»  servic«  gratuitouidy. 
Tbo  sovoreigD  out  appoint  ae  mADv  justiopA  of  tho  peace  a»  ho  pIcakm; 
their  duli««  «muh»  at  Iiifl  (]i»th  and  tliey  can  1m^  rt>r-Alh'd.  Tbvy  «m  to  the 
kuvpinic  of  the  pfouu  (that  is  cosay,  Ibvy  suppreus  diitorilure,  via.) :  atipwial 
o.onimi.ssioD  called  a  quorum  authorizes  certain  of  them  nnth  the  aid  of 
m  jury  U>  try  ftiEouim.  Appeal  from  thoir  decimons  may  he  takpn  Ut 
tbM  quartor  sessioos.  thra  to  thf  Uigli  Court«,  and  Onally  b>'  a  writ  uf 
"certiorari"  tho  oan  may  b»  oanifva  to  tho  King's  Bench.  Tbc  moj^s- 
tr^i»  1^  correctional  pulire  uverywhorc  liave  nummary  juriwlictioa. 
The  membora  of  the  Hitch  Courts  of  justice  (Kidk's  Bench,  Exchoquor, 
Common  Plea»)  were  detached  from  it  from  the  time  of  the  Plata^net«. 
in  onltv  r.o  huM  courtit  lwi<H<  a  yi-or  in  the  circuilj«  or  judii-ial  di-striclN  of 
thu  kini;dum.  Thuru  are  ordinarily  two  for  each  circuit.  They  aro 
ehareod,  by  the  [«Tms  of  a  commission  which  date«  from  the  time  of  Ed- 
wardlll,  to  niHko  im|ijiry  inlti  all  wmnK«  committed  by  th«  kinft'i«  afcent«; 
tbcy  niceivv  the  t-oinplaint«  uf  the  iiihabiiant.1  tluttugh  the  orf^n  of  tho 
erand  jur>';  while  thoy  are  traveling  on  oinjuit  ("jUFtlioes  m  eyre"), 
loniU  juriiditition  im  «usjiMidod.  Arjiony  otber  commiasions  they  receive 
that  of  "oyer"  (to  bear)  and  "terminer  '  (to  termioat«),  that  is  to  itay,  to 
try  prime«,  to  empty  prisons,  either  by  roleaning  the  prisoners,  or  by  having 
them   inxli'.'tvid    (wfiioh    puUt   an   end    to    pn^ventivc    detention    twice   a 

£ear),  that  of  holding  atMiscH,  and  that  of  ni»  prius"  for  cases  of  lesser 
nportani'o  ordiiiarilv  (>onflded  to  the  sherifT. 

»Ord,  1254.  Art.  10.  Braumanoir.  I.  20.  and  "Jostice,"  I,  ID.  S,  find 
in  the  Roman  law  tht.>  juKtiflealion  of  this  practice,  according  to  Vbicb  the 
ordinary  judge  was  authorized  to  delegate  hi.^  mrisdiotion.  Dig.  I,  21, 
C/.  oonoeming  tbi>com|K>iütioD  of  th«  CMt<?l»t  or  Paris,  '*R.  hist.,"  63,  p. 
2S2;   Oirard.  1104.  1120. 

» After  having  received  a  salary  from  the  king  (Ord.  14.S3.  Art.  89 
and  following).     Cf.  citations  in  Esmrin,  p.  359. 

'With  exception  Ord.  1463.  1498.  1579  iArt.  202).  Guy  CoquitU, 
"(Buvres,"  1666,  I,  396,  cit«6  *  decree  of  IMO  in  this  sense. 
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bailiff  were  rc<iinr«i  tu  Ihi  doftors  ur  licentiates  in  law  from  some 
famous  university.  Kach  bailiwick  in  the  end  became  the  seat  of 
a  sort  of  court  (parliament)  on  a  small  scale; '  it  had  a  lieutenant 
(general)  in  criminal  matters  (1.^22),  a  lieutenant  (general)  for 
civil  aiTairs,  several  special  lieutenants  supplementing  these,' 
councilors,  royal  prosecutors,  substitutes,  and  the  ordinary 
auxiliaries  of  justice.' 

Tlie  court  of  the  bailiff  decided :  (a)  in  the  first  ixutanoa  cases 
concerning  the  royal  domain  (assigned  onlinarily  to  the 
(Chamber  of  the  Treasury  in  the  I7(X)s).  crown  cases  ("  \^se- 
majest6,"  etc.).  cases  involving  benefices,  and  suits  in  which  the 
nobility  were  parties ;  (6)  upon  app«al,  from  the  judgments  of 
inferior  judges  (royal,  seigniorial,  or  muniapai).*  Charged  with 
supervision  over  these  inferior  judges,  they  were  themselves  under 
the  supervision  uf  tlie  Parliament  (in  that  which  concerned  justice) 
from  llie  administrative  point  of  view  under  that  of  the  council 
and  the  inteudants  extruonlinury,  and  from  the  financial  point  of 
view  ui>der  ttiat  of  tlie  Chamber  of  Accounts.  For  a  lung  time 
tliey  attended  tlie  Parliament  when  appeals  from  their  judgmunU 
were  before  it  an<l  we  have  seen  that  iu  the  120Us  tlicy  äat  in  it 
by  virtue  of  their  character  as  judges.' 

^Per)ionnt>l  or  Llii*  hjuliwiok  court  »t  the  »nd  of  th«  old  r^nn:  1st, 
tba  "boilli";  Sd.  ibo  Uvuii-uuit  it«a«t*l  of  tbv  sword,  if  tborv  wa»  uae 
(Ediet  Oct..  1703.  1753):  %I,  tho  lieuteaaotfl  of  th^^t  long  robe,  enAenJ, 
mxwiai.aadrrimiiijü  ;  thi»l»«ilofni,!owaMCrb«tMlin  ir>22  (Dm-).  Jan.  15),  and 
tben  tho  liuulvua&l  KoaersJ  took  tbc  nam«  of  civil  Uouteaant ;  the  criminal 
Ueutennnt,  tbnt  of  tho  short  robe.  1554;  4tb.  inquirers  ("cnqußtour)*'} 
(Ord.  bVx,  ir.U;  March,  l.'ia3;  lfä93) ;  5th.  oounoiJor«  {twenty  in  Ih» 
loffto  bailivickd  of  the  17(X)h)  ;  Olb,  twoadvocatosof  the  kins  and  ooe  pro- 
ouratorofthvkine;  two  record  em ;  7th.advooatcn;  8th.hainfrfi.fierffcaats, 
ebc.         ■  /4uVr/.N.R.H.,  IHM.  p.  S20,  n.3;   Oirard,  llt>4.  1120,  1226. 

*  Otb«r  auxiliarit^s  of  justice :  '  commiiM&iras  «nqii^  ti^iirH  "  or  examioen, 
advocatos  and  praoti tionors  upon  whom  the  myiU  jii()ei>s  dnvolvnd  thft 
duty  of  making  inquirios;  tbi>  poülißn  was  <>tw:1<Hi  into  an  office  in  ITiM. 
l&8ä:  after  tlie  OrdinaniH*  of  Mouliiui,  the  inouineü  became  rarer,  and 
the  eommii«ionent  gnva  inRtruoHon-i  in  r-riminal  matle-ni,  received  oom- 
plaiutfi,  prepared  thn  pwtiminary  acts  nf  prrxv^dun*.  et«.  No  more  <?oni> 
mtuioDers  ia  tbe  wverciKn  ooiirti  or  in  the  Heieniorial  nourts.  Ftettry,  p. 
ftS ;  Fcrnire,  Guyot;  tmmberl,  "  Table."  soe  "  Knqufiteum"  ;  Girant,  146* , 
1:J2«.  1.110.     "R.  hist.,"  ta,  241  to  2.'.L 

*The  Ch4t«lol  of  Paris,  a  tribunal  of  tho  ••jprÄvöt"  of  Pari».  Brat 
"  hiiilli "  of  FVanep.  was  a  eourt  of  first  in-itan«^  at  Paris  and  in  thp  Buhnrhs 
and  btiaril  appcalR  from  therast^llany  of  cli«  x-isootint  of  Pan^aod  from  Ilif 
MHnnional  <!ourt3  of  the  town  and  its  enWrons.  Ord.  ia20, 1327.  "  R.  hist,." 
62,227.  Girard. p.9M,  MV.i:  l*nmbtrl."Tah\ii"  ;  P,-rni-rt,  Guj/ol.  ibirt.: 
PariUttvi,p.  292;  Hrugnol.  "Olim,"  III,  lüU;  Bt-Ih.,  f.th i.  HI.  173. 
Girord,  "Hist,  du  CbAlelct."  1844:  Oatmatt,  "he  CbAidet  de  Paris." 
1867:  AuUrt,  "Hi«,  do  Pari.."  "Tahl^."  In  the  ITTIOa  the  ch&tclot 
wan  eompoHMl  of  a  "presidial,"  a  provoitUihip,  with  a  <*ivil  Rharaber,  a 
polio« chamber,  and  a  criminal  ehamber.  At  Llie  audiene«  of  the  provost- 
ship  w«ro  pTihli.<ihed  theordinnnn^  and  edie|<t.  ConoerninK  the  "pr£v6t" 
of  merobauu,  </.  "Ao.  Inwrr.."  1890;  Iwmbcrt,  "Tabl«." 
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§  422.  The  liif«rior  Courts  ("  Pr«sldiaux '')  ^  created  by  Henry 
11,  January,  1551,  in  the  principal  cities  of  tliy  kingtjom  judged : 
1st,  in  the  last  resort  cases  in  which  the  maximum  amount  involved 
was  250  livres  principal  or  10  livres  in  interest  or  rent;'  2d,  pro- 
visionally, upon  security,  where  the  amount  involved  was  as  much 
as  500  li^TCs  principal  or  20  livres  in  interest  (so  that  iii  this 
case  the  appeal,  when  permitted,  did  not  suspend  tlic  execution 
of  the  judsment).*  Seven  judges  were  necessar\'  for  the  valiiJity 
of  tlieir  judgments.  The  judges  of  the  inferior  court  formed, 
moreover,  only  one  and  the  same  company  as  that  of  the  bailiwick 
and  of  the  seneschals'  district ;  new  magistrates  had  simply  been 
created  by  the  side  of  these  latter  officials.*  The  reason  for  the 
creation  of  these  tribunals  intermediate  between  the  bailiwick 
courts  and  the  paHiaments  was  the  desire  to  bring  judges  and 
litigants  nearer  together  and  to  render  more  expeditious  the  di^ 
patch  of  judicial  business;'  the  treasury  gained  thereby  new 
offices  to  sell. 


Topic  6.     The  JimiaAL  PEnso^WEL 

§  423.  The  SacnUttnant  of  th«  Parhamant '  belonged  originally 
to  the  king  alone  (save  the  right  of  tlie  peers).     Before  each  session 

'  Coonfirniftfi:  the  period  when  thsy  ceaA'd  to  sit  hwr«,  c/.  Tixirr,  "  Garni 
t.  I«  baillis."  ISyy,  p.  122;  BorrtUi  de  SerrtM,  "Reoh.  b.  div.  services 
puWiM."  1895. 

'  Immhrrt,  "Table":  FerrUrtyGuyot :  Jouate,  "Jurid.  rie«  ririwJdiAiix." 
1757;  Lauraii,,  "Essai  s.  le»  prwid.."  t8Ö6  {N.K.K.,  iö95) ;  Girard, 
t42S.  952. 

*  Befom  Iij51,  the  bailiwick  (courts  were  designated  a«  "proxidlaux." 
Fteary.  "Itwt.  du  dr.  fr.,"  I.  112. 

*  Cases  vhicb  they  naiild  never  deti-rminfl  in  loRt  renort  woro:  thoee 
involving  the  myal  domaiii,  waters  and  rore-Ht^,  etnizin  and  fin«»,  eoole- 
Biastiml  casss  and  oaites  of  nuDom,  queHtioas  of  feudal  tenure,  oapaeity  of 
heirs,  and  interpretation  of  the  coutumeB."  Ferrüre,  op.  at.,  and 
thf  authors  whom  he  riti?s. 

*  Thu  sant'e  offioers  determined  :  1,  ordinarily,  ea^e^  that  woro  boyond 
the  power  of  the  "presidtaux";  2,  tboae  "prraidially"  in  the  two  chiofa 
of  lh«>  Ediet  o(  IA5I. 

*  Ftvurff,  "  Dr.  public,"  p.  76,  estimated  that  there  were  in  tbo  unUrc 
kingdom,  Rixty-three  " pre.iidiaux,"  fifteen  bailiwiehi*,  ten  scDoscbals* 
dixtrictK,  f)33  infetrior  fteat«,  not  r:ounrinii  th«  viUafce  (■xiurt«.  In  1789 
thori<  woro  102  "presidiaux,"  aocordins  to  I>e  Lufag.  "La  DtScontraliHa- 
tion."  1S9.S.  p.  139. 

'  Bifrjnn,  IJii«  offiee«  df  jiidieature,"  1R8S;  Joiufxt,  "Tr.  de  Tadmin. 
do  la  iunlieo."  1771 ;  (Hanson,  "Oriffinea  du  costume  de  la  maffif tnkturu " 
{K.Rir.,  l*S4.  p.  109) ;  -Ar.  So.  mnr.,"  1.S97,  ■■.TournAe  d*un  eonswllor 
an  ParloriM'Tit  d<>  Pari»,  XVI'h."  Fmnifi,  ■'!>•  president  deBrosawi,"  1842; 
Blanr.hard.  "Irfs  pr<^ideot«  ft.  morlier  du  Pari,  do  Pari.'*,"  1647;  Auhcrt, 
"UParl.."  1.48,  107;  "Hist,  du  Pari.,"  1.44  :  ßfl/wau.  "R.  hist.,"  1887. 
t.  37.  p.  31;  \'  RH.,  Vlir,  l(t9;  Dr  Haxtard.  I,  105.  Text««:  hambtri. 
"Table,"  aw  "MaciatraLa";  Qirard.  p.  19. 
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he  prepared  the  lürt  of  councilors  of  the  next  Partiament.'  VN*hen 
the  fomposition  of  the  Parliament  no  longer  varie<l,  the  custom 
was  introduced  of  allowing  the  members  of  the  Pariiamenl  to  pre- 
pare a  list  of  canthilnles  from  which  the  king  had  to  make  his 
choice.  This  right  of  presentation,  formally  recognized  in  134-3, 
was  not  slow  in  becoming  a  right  of  election,  the  king  «jntentiiig 
him.'telf  with  merely  ratifying  the  choice  of  the  Parliament  (Or»l. 
of  Feb.  J»,  l,'iS9,  Art.  5).'  The  election  took  place  by  secret 
Iwillot ;  but  the  briber}'  and  intrigues  to  which  it  gave  rise  were 
such  that  it  was  abandoned  for  the  systejn  of  public  voting.  The 
results  of  the  sj*stem  of  election  were  not  such  a.s  might  have  been 
expected ;  the  king  too  often  violated  it  by  impo.5ing  upon  the 
Parliament  candidates  of  his  own  choice,  or  even  the  Parliament 
itself  failed  to  reject  the  unworthy  or  to  prevent  a  secret  traffic 
in  the  offices  (with  frequent  resignations  in  the  1400  s).  At  the 
end  of  the  reign  of  Charles  VII  the  uiage  was  established  by  which 
the  Parliament  designated  three  candidates  for  each  vacant  seat 
and  the  king  chose  one  of  the  three.' 

§  424.  PurchaaablUty  and  Bsredttr  of  Jadletii  Offlo«s>  —  jVfter 
the  1300  s  and  1400  s  il  was  nut  ran.-  to  see  tiic  incumbent  of  a 
public  office  (following  the  example  of  the  hohlers  of  ecclesiastical 
Itcnefices)  disposing  of  it  for  the  benefit  of  a  third  party  by  the 
indirect  method  of  a  resignation  in  his  favor.  This  practice 
suited  well  enough  the  morals  of  the  time ;  it  was  in  harmony 
with  feudal  ideas,  with  the  practice  of  farming  out  various 
offices,  and  witii  the  custom  of  making  presents  to  the  king 
on  the  occasion  of  an  investiture  of  an  office.  Public  office  was 
already  in  many  respects  purchasable ;  there  was  a  regular  trade 

'  In  Enitlanff,  Ih«?  fiftoin  (fonuBrly  twvlv«)  ^udjf*?«  of  ttie  High  Courts  of 
WeeltnitistLT  uru  uot  takvu  from  amoiie  thi>  infvrior  iudgt-H  uf  ibe  towns 
And  couDtios.  but  from  lb<^  order  of  barristers,  or  jurists  of  grmt  reput*- 
tion.  Thev  rM'^-ivv  ft  vi<ry  h)|th  uJary,  tht'ir  («tiurM  are  permanent 
"quamdiu  Dcu«  xoeoHsorint  '  (Ja  casoormiscunduct  thoy  niaybo  rcmovetl 
|jy  tho  crown  upon  an  jMidr<>ss  of  th«  Iwo  <<haml)vrit).  Tboy  roceivo 
neither  {iti«*  nor  d «vara lion»,  and  ran  aninn-  only  tu  Im^'oiop  rhiwC  iuatioa 
or  i*baoceI1or.  The  vhiet  }\i»iivv  awoar»  thai  if  illL-tfiU  writs  oomQ  Dcfore 
him,  he  Drill  ad%'iHC  ttiekinirof  thnm  ami  nontlniietoilorighl,  notwicfaslaad- 
ine  the»>  writj.  The  indt^peadftno»  of  lb«  upp«r  taagistraey  la  thus 
fully  (iaäUDKl. 

'8amo  vioitutitudos  for  the  nomination  of  president«.  C/."R.  hist.,"  16, 
til. 

»  Ord.,  XVI.  4-11 ;  <?/.  P«(»(,  "L«  Pari,  de  Pari«  s.  Charii«  VIII '*  ("Ao. 
8c.  mor.") ;  Ord.  Bloi«.  1490.  Art.  311  H  „•,,. 

*  Savaron,  "Tr.  dv  raimuiil  «t  v^nalit^  dvm  cbarg«»,"  1017:  Treatise« 
on  offlcn»  liy  Loygtau.  etc. :  Fteurn,  p.  63 ;  Hufrrrt,  op,  dt. ;  Ouj/ot.  "  Ofllom," 
t.  HI  (art.  oF  Merlin);  Loui*-LiM-'u.  "DoUv4n.  dMoff.."  18S2;  Th«urrau, 
"Abol.  do  I»  via.  t\m  offioM,"  1868;  /*owit«rt, "  TaU«,"  we  "Offlue»"; 
Durand,  "Offlcoi,"  1SC3. 

45S 


Chap.  XU)      tue  uonabchical  pbbiod;  judicurt 


»423 


In  oflSces.  The  needs  of  the  treasury  led  to  the  regulari?,ation 
and  the  legalization  of  the  practice.'  Francis  I  ran  an  open 
shop,  first  for  the  sale  of  6tiancial  offices,  then  for  the  judicial  of- 
themsclves ; '  after  him  and  until  tlie  en<l  of  the  "ancicii 

pmc  "  there  was  no  budgctar>'  expedient  to  which  the  ministers 
recurred  more  frequently  than  the  creation  of  new  ofRces.  Obvi- 
ously, they  had  to  recojirnizc  the  right  of  the  purchaser  to  resell  the 
office  he  had  bought,  in  order  to  obtain  a  higher  price  from  him  ; 
and  as  the  treasury  did  not  wish  to  lose  any  opportunit>'  for  gain, 
the  right  was  granted  only  up<jn  the  pajiwent  of  a  fee  into  the  ex- 
chequer ;  on  this  condition  Charles  IXadmitted  the  legality  of  resig- 
nations (Ord.  of  Nov.  12,  1567).  Nevertheless,  up  until  1597,  an 
oath  continue*!  to  be  demanded  from  the  inevimbents  <if  judicial 
offices  that  they  had  not  bought  their  offices  directly  or  indirectly ; 
it  was  also  required  that  they  should  possess  certain  conditions  of 
capacity  (age,  titles,  and  the  pas.sing  of  jin  exaniination,  which  was 
reduced  to  a  mere  formality).  Contemporary  jurists  taught :  1st, 
that  the  office  itself  was  not  a  salable  commodity ;  the  king  was  not 
deprived  in  theor>*  of  the  right  of  api)üinting  to  office  those  who 
were  fitted  ;  2tl,  that  the  right  of  presenting  a  successor  and  of  com- 
pelling him  to  pay  for  this  presentation  was  a  consideration  lAdiich 
constitutPil  a  part  of  the  patrimony  of  the  incumbent.  The  sala- 
bility  of  public  offices  had  serious  consequences,  such  as  the  irre- 
movability of  the  judges,  heredity  of  judicial  offices,  and  regu- 
lation of  their  fecH. 

§  425.  IiT«mov«bility  of  th«  JudgM.'  —  Tie  who  bought  his 
office  could  not  be  deprived  of  it  without  serious  cause  established 
by  a  judici»!  proces-s.  If  it  rested  with  the  authority  which  had 
apjxiinted  him  to  remove  him  arbitrarily  from  his  office,  it  woidd 
have  been  only  a  fool's  bargain.  Kn^n  the  IWO  s  it  was  the  custom 
tci  leave  the  infigi.strntc:^  in  office  for  life,  in  the  interest  of  the  service. 
Different  royal  act'i  (i:i44-Ilfi7)  .s«'m  to  have  establishes!  in 
law  the  principle  of  irremovability ; '  but  in  reality  it  existed 


>  Loffäeau.  "Offims."  Til,  1.  Louis  XII,  in  I49S.  made  the  ofBeo«  of 
finance  venal  ia  itnitatiou  uf  the  Venetiaos. 

»  Callpii  thp  ■■  <>ffic;*?  of  Es('li(>aiB,"  fnun  1.132.  Tbi-  priüo  of  the  oAIm« 
vos  dr»m«(l  U>  he  loaiiMt  to  the  king;  loanM  novt^r  to  bo  returned. 
Bays  Lovbwiu !     CoBoerning  this  price,   c/.   Unhenu,  "Province,"  I.  307. 

».v.  Saruavd.  ■Ac.  log.  de  Touluusf."  XXX.  325;  Aabert.  "'llial. 
du  PbjI,"  184. 

*  The  Ordiaanoe  of  1344  wsa  only  an  «niergoncy  measure.  Louis  XI 
by  lettwrs  of  Out-  2t,  1467,  Bought  »luply  to  ailac-h  bimsolf  tn  hw  offioera: 
"llenceforth,"  he  said,  "wo  shall  not  give  any  ofHc«  if  it  ha.<i  not  beoonta 
TBOanl  by  death,  resignation  or  forfwlure"  II  wms  merely  a  moral  en- 
gi^ment  which  Luui»  XI  himHolf  did  not  n>!<[><.>(<t.     Ou  their  ancessioo, 
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mill  was  fully  rec-ogtiizetl  only  as  a  consequence  of  the  practice  of 
fallibility.'  Tlie  iiidvpetidence  uf  the  umj^iatracy,  ilierefure,  was 
born  uf  an  abuse. 

§  420.  Beroditjr  of  Offlcu.  —  If  the  iticUDibent  died  suddenly 
without  httvirig  dispnsfl  «if  his  oflicc-  (or,  what  uuiounted  to  the 
»anie  thiug,  if  he  died  within  forty  days  after  re»ignatioa),*  the 
king  to<"k  possession  of  tlic  office  and  »old  it  for  his  own  Ixmefit ; 
tlie  treasury  found  in  this  procedure  a  somewhat  immond  op- 
jwrtuuity  for  gain,  —  an  op])ortuiiity  often  relinquished,  however, 
by  the  ((ranting  of  reversions,*  which  were  revoked  without  scruple.' 
A  decree  «f  tlie  ctjuncil  in  IW)4,  made  upon  tho  proposal  of  Charlea  ■ 
Pauiet,  secretary  of  tlie  king,  inspired  by  this  practice  and  reg- 
ulating it,  a.ssured  to  the  magistrates  the  heredity  of  their  offices 
subject  to  the  pa^-ment  of  an  annual  fw  which  amounted  to  one 
sixtieth  of  the  price  of  their  office  and  which  was  commonly  called 
the  "  Paulette  "  from  the  name  of  the  author.  In  suspending 
this  measure  the  king  rescrv*:d  the  right  to  put  an  end  to  the  practice 
of  heredity  of  offices,  but  hi^  did  not  use  this  mean«  except  to  reim- 
burse the  purchase  price  in  oMcr  to  abolish  the  system  of  vciiality ; 
the  trcasur)'  was  always  opposed  to  abolition. 

Finally,  the  system  of  satabiltty  had  the  result  of  fa\*oring  the 
old  practice  of  judicial  fees  {"  apices  ").'  About  the  end  of  the 
I-jOOs  gold  and  silver  were  sul>stituted  in  the  place  of  presents  in 
kind,  and,  froin  being  optional,  judicial  fees  became  obligatory 

tbi?  §uc*<!(;seoni  uf  tliie  iiriiicü  vonfirmeii  in  tlioir  oflii'os  Ih«  DUuiK-ilont  who 
occupied  thom.  which  would  hnvr  hron  tiMcU-.^H  if  tht>y  had  l)o(>n  trrotnovahle. 

*  Miui[>i>uu  did  not  n<trnl)tini«  lh<>  iviu ncilon  of  llie  Parliamflot  for  ibe 
pric-v  whit^h  thi'y  iiaid  fur  thvir  otliiH-s. 

*  Rulo  of  itic  iMntifir&l  <-hnnorlU>rv  (or  ooclcMMticnl  bcncflMM.  DtAoi*, 
"H^rftiitÄ  dt«  offlr-«."  lS*i:t  (Tl».-««). 

'  ItiK-uusL-  di-aili  KU  soua  &ftvr  n-viKnatioo  croatod  thv  Hu^iHvtuD  that  th»i 
rt-.tJ^riAtion  had  tnki^n  piarc  followini^  u  svriouit  illniMH  with  a  view  U>J 
dt-frnudin):  thv  kind:  of  an  almoot  (■•>rlmn  gain. 

•  Itvvouatiom  in  1531.  1541.  etc.     Unl.  Bloi«.  ]*>79.  Art.  111. 
'Hcrt'dily.     Ediet  156S.  Uul.  l.Wö.  ITkS«.     Kdict  of  Drocmbcr.  1604. 

»•onrvrninjr  tht>  fortynjay  dispoiuiation.  Th«  pa.vm«-n(  r>f  th«-  annua)  tax 
ri'duiinl  by  half  tho  l&x  levied  in  «a«*  of  resijnuitiou  durinn;  tliv  lifo  of  tliu 
inciimlx'nl. 

•  AfttT  ih«  tniddli»  of  tho  1300 x,  juMiooPWWod  loho  fn«;  "fe*«"  wtptb 
INiid  lu  thf  baililTe  and  to  thu  elorks;  Ginird.  "Toxi««."  p.  140  {Ediol 
of  the  govimor  of  Numidin  of  3Ö1-3J.  Nov,  Ju*t..  XV,  6  and  LXXXII. 
9-  DuritiK  thv  fi^'udal  t'jxwh,  gamit,  xmall  prt-wnt»,  fruit  proiwrvc*.  etc 
Philip  thti  Pair  took  ean<  lliat  the  councilors  of  Wriiuniunl  did  not  rtv 
ccivit  eit.h<-r  gittn  or  nentlons.  LanffoU.  "TcxtM."  no.  <"^X1X,  Ord.  Feb. 
22.  1234  (Ord.  II.  97).  Tht'  mirfortunt««  of  the  Hundrtnl  Yo»r»'  War 
«ompiiltt'd  CIiurlM  V  to  enatp  pbying  salarit)«  to  thv  nuislcnf  uf  Parliami'iU. 
tho  ludeea'  fc«»  thcrM'tiro  roappcarfid.  Coneeming  tb«c«p«DMsof  iu^tic« 
in  the  1300s.  r/.  /»f.  Rt'h.,  1072.  p.  582;  soe  "Epioe«."  iMol-of  LaUnn?; 
^ii&prt."Hi«t.du  P.."I.  112;  Kan  Scfciwr.  "Lba  «i*sw.'*  ISOI ;  Giranl,  p. 
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(1395-1402).  The  judges  had  no  legal  claim  to  enforce  the  paj'- 
ment  of  fees ;  the  suitor  handed  them  to  the  recorder  after  Üie 
decision,  ami  the  total  amount  was  divide«!  among  the  judges  after 
each  session  aL-<.-ording  to  the  number  and  importance  of  the  cases 
which  they  had  decided.'  The  exorbitant  price  of  the  judicial 
ulBces  and  the  extreme  smallness  of  tlie  salaries  the  judges  received 
did  not  at  all  justify  tlie  Cdllectiun  of  these  fees,  but  they  explainetl 
the  practice  and  constituted  extenuating  circumstances  in  favor 
of  the  old  magistracy.' 

Tliere  was  hardly  any  abuse  witli  which  the  "  Ancien  Regime  " 
•was  more  strongly  reproached  tlmn  the  purchasability  of  public 
offices.  Our  early  jurisconsult»,  Loyseau  and  Bodin,  were  agreed 
in  condemning  it.  It  gave  the  preference  to  wealth  lusteail  of 
merit,  and  the  one  wlio  bought  at)  office  was  too  often  a  spcculaU^r 
to  whom  every  means  for  reimbursing  hunself  for  his  outlay  seemed 
legitimate.'  The  evil,  however,  was  less  than  one  might  suppose ; 
tlie  magistracy,  althougli  the  method  of  selection  was  open  to 
sharp  criticism,  was  distinguishe<l  for  its  integrity,  its  mdustry, 
its  learning.  In  any  case  the  system  of  purchasabUity  was  pref- 
erable to  favoritism  and  bribery  which  wouM  not  have  failed  to 
tAke  its  place  had  the  system  of  venality  been  abolished/ 


Topic  7.    Auxiliakik.s  ok  Jcstice' 
§  427.   Advocat«!    f"  Avocata  ").*  —  The    corporations    of    ad- 

*  Kdiot  of  Aueuat.  16(10.  Joiuur,  "Comm.  s.  I'Ord.  aoöt  1679"  (.ITTÜ). 
The  peasant  oo«ie  of  the  revolutionist!«  of  Brittany.  IG7.^.  dfiToonded  the 
supprewiun  of  these  fee«;  this  was  acoomplixliMl  for  a  brief  period  by 
Mauppou.  Tbl!  pmducl  nf  fws  was  valtifd  al.  twenty- nine  miUiuna  per 
yt-as  toward  the  middle  of  ihn  ITOUs. — -SolicitAtionx  addrt-ascd  to  the 
judg««,  question  of  («•  If- res  pect  of  the  jndpes.      O'Atvsel,  IV,  37. 

*The  offiee  of  iiresidpnt  of  the  ParliamtmL  nu»i  Tnmi  .'iOO.OOO  to 
l,0Uf),(]0OlivTQ9;  the  office  of  councilor.  acxi.tKX).  In  the  mX)s.  aprwiidpnt 
rweived  only  Ö.0OO  Hvres  salary,  a  pouocilor,  2000;  the  penury  of  the 
Ireiuiury  led  it  to  opnitse  the  pajtnent  of  higher  Halaries.  —  PrivileKBS  of 
the  members  of  the  ParUament.  cf.  Avbert,  "Pari.,"  I,  p.  141;  "lliBt. 
<lu  Pari."  I,  121 

'  This  wa.s  nlwprvpd  enppeialty  in  the  inferior  tribunals.  Dareata, 
"Hotman."  p.  C-Q:  "A  bntr-her  Imy«  a  beef  on  fftot.  «uts  it  upnnd  sells  the 
pieoeti  in  thu  market :  in  the  sauie  way,  the  judjio  buys  liis  ofliee  in  lump, 
and  »plls  iufll-ic«  by  rvtail." 

■  Hickelifru.  "Tivt-,"  1,3.  Jan.  I').  1618,  Ibe  annual  lax  was  abolisbed ; 
the  first  otRoe»  wbioU  boeame  vacant  wvru  given  to  vukts  and  to  Uehl 
eavalry:  it  was  oceessary  to  reSetabliäh  tM  rule  of  heredity  two  years 
Iat«r.  W«  may  rueaJI,  in  the  same  senwe.  the  word»  of  Beaumarchais  A 
propos  of  an  ofniKt :  "  If  aiiaeeuuntant  wasneoeBaDfy,adaae«robtained  it." 

*  Cf.  work»  cited  iu  I  he  preeedins  »ecliona.     Fleuru.  p.  92. 

■  uoytrl.  "Dialogue  dos  avoeats."  IÜ02.  Sur.  J.  dei  Mar»-«,  ej.  ISnui- 
qudot,  "Rdr.  fr.."  1Ä6S,  244  ("Lpttre  sur  I'oatai  d'avtwalion  d'Euet- 
r>«>rhainpi").     Cf.  works  on  procodore  by  TancrMt.  I.  S.  ete.;    Iwam- 
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vocates  of  the  Later  Empire,'  which  had  disappeared  after  the  in^ 
vaaioDS '  and  wliich  the  "fore-speakers"  or  "  prolocutores "  ' 
replaced  after  the  SOUs  arise  again  about  the  end  of  the  1100  a 
iu  cunnection  with  the  Church  Court»  and  later  in  connection 
witli  the  Parliament  *  before  whicli  they  had  the  monopoly  of 
pleading;'*  about  the  middle  of  tlie  HJÜUü  they  formed  wjtb  the 
public  prosecutors  the  brutherhootl  of  Saint  Nicholaä  whose  chief 
bore  tlie  baton  or  banner  (whence  the  chief's  name  "  batunnier  '"). 
Tlie  advocates  separateil  tliemselves  from  tlie  prosecutors  at  the 
end  of  tlie  14ÜU  s  and  iti  the  liJUU  ü  they  were  desigiuited  (following 

bcrt,  "Table,"  »oo  "Avoeal":    Perrikre.  Ouyot.  h.  vo.  (hiW.).     lioutlulf,, 
"Biblioth.  du  dr.  fr.."  h.  vo.     Boucher  d'Arfjit,  "  Uial.  »br^.  de  I'Ordr^i 
de»  avocftt»,"  1753,  1778;    Fournfl.  '-IliBt.  des  avwaU."  1813;    Dvpin. 
"Prof,  a'avotiit."   IS32:    Faumier.  "Officialil^s,"  M.  304;    Ddaduntd^ 
"Hist.  d<^  avocal«  au  fart,  do  Paris.  i:tUU  &  ItiüU,"  18S5:    itarcjrf«.  "J. 
dea  Sav.,'"  IS88;    Lan^Aot*.  "Textes,"  pa»nm.     "Gr.  Bnoycl.,"  h.  vo.U 
hrjarl,  "R.  g«n.  df  dr.,     1SS7.  p.  308;    4uWrt.  "Hist,  du  Pari.."  I,  ÄWfl 
"L«  Par).,"  1,  232;    S\coln\.  "Uiat.  de  Vqt%.  judic.  en  Oiiyenne  el   da 
barreau  ft  Hordoaux  du  XIII'  au  XIX*  s.."  ISfKi;  Sautnicr  dt  la  t*irielaia, 
"Barrwiu  du  Pari,  de  Brotutn"'."   l^^7:  Cliraud,  "Pari,  et  Bamau  d«' 
Provence,"  1S42;  ffiM-c  "L'ancien  harreau  du  Päi\.  de  Provont-e,"  I8N9;] 
"R.  hi»l.."'  63.  2M.    N.R.U,.    IHSO.  97:   18S7,  524;    R^ndu.  "Avooal^ 
d'BUlref.,"  1874  :    frornfuf.  "Eloq.  judic."  1874,1875;   Gartonnet,  I.  306] 
Gaudry.  "Hist,  du  barr«uu  dc  Paris,"  tMJti:   Dt  liattard,  I,  72. 

'  Tne  "advycatus,"  "avou*"  repri-wiited  (»arlie«  who.  by  exoeptioi^l 
were  uul  rümpellfd  to  appear  in  ponsuu  (bishupe,  priusts,  et«).  Thai 
"defensor."  "oaU9idi<>us,"  wai  a  oouiioilop. 

>  In  Enifland  iherR  are  three  elanses  of  advooatoa:  Ist,  buriüLorB  at 
law.  admitted  to  the  Iiiiin  of  (^»urt.  Tour  eorporationa  which  have  i*xiHi4-d 
in  London  since  tho  .Middle  Ac««,  and  which  are  adminiatflred  by  tho 
oldeet  BiRinben« :  these  laitor  ncoide  upon  the  admiRston  of  riuididatos 
(with  right  of  upjieal  to  the  judjtMof  the  HuiM^nor  (viurt-i)  nfliT  a  proliation 
period  of  from  Ihrtt  to  Hvo  yeora.  a  purt-ly  formal  exAiiiinatioR,  ih« 
layment  of  an  admiHsion  fee  and  attondanee  al  onrtain  <iinni>rx  sivcii 
iv  members  of  ono  nr  the  ItmK ;  2d.  «etxeaniti  at  law.  harn^Urs  raided  lA 
this  dignity  by  t  heir  oolleasuc«  after  a  long  practice ;  tho  «-rown  lawyers  are 
reeruiled  from  amnng  them  ;  M,  doclorw  of  law  who  have  the  pri*ilepe  of 
pleading  before  the  ('hur.>h  i-ourt«;  they  arn  admitted  by  a  oollegu  pn- 
aidetl  over  by  (he  Dean  of  Arehw.  The  "Grand  ('out.'  of  Normandy. 
o.  Ü.?,  knew  only  "pralooutorefl,"  commonly  ealled  "narratoreii" :  heluv 
them,  were  the  apprenticea  who  in  time  l>eeamn  barriBtim.  üloMon, 
"Innt.  Angl..  ■  III.  276. 

*  "lUglenientit"  borrowed  from  the  Roman  law  of  the  I^lcr  E^mpire; 
they  paaÄed  from  the  (•<■eh^»iuJ•ti^ul  iM>urtii  to  tho  weiilar  enurts.    f  >rd.  1374, 
I2»l.     R^gl.  of  I3tlO.     Ord.  134.V     Utnvhit,  "Orig.  du.  Pari."  p.  98: 
the  "  amiKurlier"  dei«iril>e(l  in  sermona  and  in  fables,  greedy  of  gain,  nmtal 
and  euitiiiiig.     Pliiliu  1 1 1  n^uireil  that  tti^y  Im  layiof  n  like  1  he  procurators , 
in  order  that  the  King's  court  might  nxerci»«  a  disoipiinary  surn^niMoaj 
over  them  whieh  the  elerkA  would  hnvo  been  ahle  to  ne<*tim>  by  invokiu^J 
the  immunitiiot  ("Texte«,"  LXIX);   *)r(l.  1274  obHuiti  thf  advocate«  toil 
bind  tbemaelves  by  an  annual  oaili  to  ilefend  only  jiiKt  oasea  and  to- 
ohar|>e  as  their  honorarium  only  thirty  livre»  (ourröney  of  Tonra.  worth 
about  ten  penee)  at  miMt.     Oath  ami  aseeNtmenl  for  un»*uraturH. 

*  Of  the  C'h&telot  and  other  oourt».    Advocate«  iicfuru  ibo  Kioc*'» 
Oouneii.  I«V43. 

*  Ord.    H,  10.  P«b.,  1327.     Con«traing  the  oumulation  of  the  condttot 
of  the  suit  and  the  plMdiDg,  ef.  Jsamhtrt.  XIV.  112. 
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Homan  example)  as  an  order.  Certain  ordinances  and  decision* 
of  the  Parliament  regulated  their  organization,  the  conditions  of 
inscription  on  the  rolls  '  {i.e.  capacity,*  the  taking  of  an  oath  ') ; 
their  classification  into  consultinR  barristers,  pleaders,  novices  or 
licentiates ;  their  internal  discipline  and  rights  (exercised  under 
the  control  of  the  Parliament).*  The  advocates  '  were  not  limited 
to  pleading '  but  gave  advice  and  prepared  legal  papers.'  The 
decree  of  September  2-11,  1790,  abolished  the  order  of  advocates 
and  left  each  litigant  to  plead  his  own  case  or  to  select  some  one 
to  represent  him.  However,  litigants  were  permitted  to  Iiave 
recourse  to  "official  defenders"  (Januarj-  29.  1791);  a  simple 
certificate  of  citiz<rnship  look  the  place  of  titles,  but  their  em- 
ployment was  not  obligator)-  upon  suitors.    The  roll  re-appeared 


'  Tho  ordinanco  of  \'.i4n  mentions  for  the  firtit  time  the  roll  or  Hat  upon 
which  they  were  inst-ribed  in  the  order  of  their  admission.  "Banoe'  or 
"burroaux"  :  after  thu  benches  upon  wliieh  wereaealed  the  memlieniof  the 
Parliftment,  representutivos  of  the  kin;;,  tho  "  boJiUs,"  and  the  seDesc-hals, 
the  bcDob  of  toe  advo"»tes  wils  placed. 

'  A  license  wan  required  by  the  rivil  and  oanonipal  law.  loel^nhle 
were:  thote  afRioted  u'ilh  ph^'sicai  inßrmities,  women,  jnc^es.  notiuric«. 
Bonteants.  and  meraberB  of  reltgioua  orders;   secular  elcrks  couM  plead. 

*  Ord.  1274.     Costume :  a  long  blank  robe,  (iirred  mantle  and  lioud. 

*  The  disciplinary  power  which  at  tirst  belonged  cxclu<iively  to  tho 
Porliameat  aa  well  as  the  usual  ordiaaace  power,  was  fuuülv  assigned  in 
part  to  the  Council  nt  the  Order  of  AdvocatM  which  re[vlB<^e<3  tho  General 
Astwmbly.  whieli  hs^  boeomo  too  largo  (1002). 

*  In  eivil  tnattrnt  privnto  individuals  oould  not  plead  without  advoeatea. 
A  de«rw  ordinnnro  of  l(i93  dividod  Iho  duly  of  jin-piirinK  'ftTillrn  papers 
bptwecn  ihem  and  tho  procurators.  Tho  ParJianiont  sonictimea  dele- 
^atf^d  its  nnwprs  to  advocates  1o  mako  inquirit;«.  to  make  sialc,'»  by  auction, 
and  to  jud)tv  ixTlain oastdui.  Th«<d^»ii  ofitdvin'ivb's  tonk  the  platte,  in<*&seof 
sbseaoe  or  of  loeitimato  uhallvuei',  of  the  juda«.'»  of  inforior  eourts  in  the 
di.'ilrict  o(  tho  Parliament.  Judioial  at*isfniu(c  already  existfid  in  early 
times.  Advot!at«K;if  tliw  poor.  Lol,  BCIi..  1872,592.  The  "aasipiniontof 
counsel,"  or  tbo  d««iguatloa  by  tho  court  of  advocates  (or  proeurator»)  fio- 
qufintly  took  pla^-e.  cilhor  bwauso  the  suitor  did  not  know  an  advonate, 
or  l>e<'au»ai  h»  nmld  not  (iKrw.'  with  an  advoi-alc,  or  liecatue  the  advocate 
was  afraid  of  invurrine  thy  enmity  of  some  croat  pernonase.  ()ntho 
Roman  and  feudal  orierin  of  ihis  (.-ujitom.  ef.  Dihifht-nal,  p.  (i(i.  The  custom 
ceaMd  complt'Ii'ly  in  ihi'  I.'>0(1 »  iM-i-jtuxt-  of  the  jcn-at  nmnlwr  of  advocates. 
Interdiction  of  oontinKent  f«»i  "do  quota  lili^  parte,"  a«  well  aa  of  pur- 
chane  of  riehts  of  action  and  a(HM>ptanoo  of  donations :  but  advoeatcH  were 
authnriiied  to  reoeivo  kfcacitut.  Tht<y  could  exrawise  judicial  functions, 
admininter  tho  estates  of  an  ahboy,  ct«.  Fri%'ileftes  of  advocHttv: 
"commitrimus."  saf(««ard  of  tho  kinp.  exemption  from  the  "tatUe,"  ete. 
The  pniftwsiiin  of  lulviM-ate  did  not  eoiifur  uobdity. 

*  We  littve  III»  ban-UU'r's  spooch  prior  to  the  ITAOs;  until  that  time, 
there  wore  only  analyse«  ins«rt«d  in  the  plendinifs  (after  1:164). 

'  Thw  lionurariM  of  advueatw  ooidd  Ik«  rwovured  by  judicial  process. 
Maximum  of  thirty  livrm,  aecording  to  tho  Onlinanoe  of  1274  (not  en- 
forced), ForaloQg:time,  theadvoeatMpiverecnipl.'t ;  the  eustom  having 
0«aiMd.  the  Ordinanee  of  Blois,  1579.  Art-  lOI.  and  a.  decree  of  1602 
nflatabltahed  iL;  tliLTuupon  thci  advocatcti  went  on  a  strike  and  the  court 
bad  tA  yield.  The  "Dialoguo  dos  a%'ocatä"  of  Loisol  was  compuscd  on 
this  ocoasioD. 
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in  the  year  XII  (22  Vent.)  and  the  order  of  advocates  was  pp- 
establiähed  December  14,  INIU,  with  a  tnonoimly  of  pleading.' 

§  428.  Attorney»'  ("  proeureurs  ")  like  the  modem  ("  avoufe  ") 
represented  the  parties  before  the  eourt:^,  whereas  the  advocates 
both  then  and  now  merely  assisted  them.  The  right  of  b(<ing  repre- 
sented in  court  proceedings  had  not  always  existed  for  private 
individuals,  and  there  had  not  always  been  officers  professing 
this  duty  ami  invested  with  a  monopoly  by  the  State.  The  rule 
of  the  feudal  law,  which  was  the  same  as  that  of  the  Franldsh  law,* 
was :  "  No  one  in  France  may  appear  by  attorney  save  the  Wng."  ' 
But  the  prohibition  upon  appearing  by  representatives,  which  did 
not  exist  in  the  procedure  of  the  Church  Courts,*  ceased  in  fact 
long  l)efore  ic  was  fonnally  abulisheil  by  the  Ordiiumce  of  January' 
15,  1528.     Legal  procedure  liad  Ix-cumc  a  diflicult  art;*  from  the 

'  Deio»  de  Mittrae,  "It  dee  Deux-Mondes,"  IS93,  p.  STJ.  "A*-ou*m" 
27  Vt-nt.,  year  Vlll,  tliea  advocatua.  läOti,  for  the  (.-ourt  of  cassation: 
odvuoaUiH  for  tlin  ctmrt  nf  c-jutaution,  IMtMl;  Ord.  IS17  mad**  Ihcm  advo- 
«at«s  at  the  rourt  of  rafisatioti  &od  at  Itie  Council  of  ätai«  (to  the  number 
of  sixty). 

*  Äa(oü/ard."Origtneadcrhist.  dea  pn)c,."  IfttlR;  "McBura  judioiaimB." 
1878;  and  Sutte,  "Hist,  des  proeureurs,"  USt-lSlö.  1883;  Tartttf, 
**La  procMure  aux  XUI*  et  XlV»  b.."  1889;  Avbrri,  "lÜBt.  du  l»arJ.." 
1.205;  "LeParl.."  1.240;  f-nnffJoia.  "Text«»."  table. h.vo. :  Darrn«,Thf«a. 
1884;  Lot,  see  "Proourf-iirs"  ;  "Diet,  hist."  de  L.  IMannr,  "  R.  hi»!.," 
IKJ.  251;  Fournirr.  "Offio.."  p.  3(1:  Thturena.  "Off.  minist.."  1893; 
ßrnumrtNoir,  0.  4  ;   "Or.  Cout...    p.  393,  4.12 ;   /«nmfcrrf,  IV,  470. 

*  üuriDC  the  Frauki^li  epoch,  rvpro»«ntation  wa!<  peruiitlvd  only  with 
the  kind's  autborir.y  i  Mitreulff.  I,  27i  or  oxofptionallv.  ConiM^quently,  tho 
profcMion  or  "ftvoii^"  did  nol  fxiil.  IJiirin«  llm  fwudai  upocb,  "lottre« 
d«  irraou"  wore  Dvc«««ur>'  in  order  that  tbo  iMrti««  ouKht  b«  jvpremotod 
by  counsel.  It  t(i«m8  that  at  a  rather  early  time  eotmwl  was  allowiKl  the 
d«f«nM>  and  public  purHon«,  ohur^-htw,  Ujwn«  »nd  «liuniori*«*.  Tho  «rfd 
oral  and  formal  proveuuro  mranwiy  lont  itaolT  to  rcprvM^ntation  by  attorney  ; 
on  the  oth<>r  hand,  with  the  introduction  of  written  and  loamed  procedure 
al  tho  »■lo.'M'  of  llio  1200«.  no  iirivat«  Mrson  could  afford  to  incur  the  rimV 
of  ooDduvtina  hin  own  c&sv ;  thus  ho  obtained  a  procurator,  who  had  to  be 
a  layman. 

ISeethoartieleby  Heinrich  ftru « «er.  "  Th«  Early  Hinlory  of  ItifAltomey 
in  Enidand,"  traiuuat«d  in  "  Illinois  Law  Keview,  '  111,  2^7.  —  Ed.) 

*  Flewy.  p.  03.  The  king  appeared  by  attorney  :  privat«  individuals 
in  thoir  own  nantft. 

*  Id  the  Church  Courts,  the  attorney  iravc  »eeurity  "do  rato"  if  ha 
waH  the  attorney  for  the  plaintiff,  unlefm  hin  mandat«*  wa««  ineonlnstable; 
ihDatlornr-vfor  thodefenanfumi.'ihfdi««<!urity"judi(-atuin»üli."  Fonmiet, 
"Offlcialitös,"  p.  40. 

*  Exceptions  in  tho  I200fi:  avntlomen,  olerks.  HMmh^rs  of  rpligiouH 
ordern,  and  nomt-n,  if  thuy  wore  uufoudant» ;  for  plaintiff«,  Intt«ra  of  tn'^^'o 
were  nwessarj'  to  enable  them  to  pkiad  by  attomcyx ;  juristic  persons 
<ehurchM,  comniunM.  cte.)  were  exempt,  from  the  neoewity  of  bavin« 
atlornc^'«.  »I«)  uflicvnt  of  the  kinc,  tutor«,  curalor«,  extx'uton),  and  U»tar- 
menlanes.  Beavmanoir,  IV.  2.  ''Ur.  CoutumiiT."  p.  433.  The  letter  of 
gjw^  was  valid  for  a  year.  Auhcri.  "Pari.."  I.  200,  It  was  necmiary  to 
Mhow  it  at  tb«  sam«  tim«  with  \\w  l<.<ttt<r  of  proi^uratiou  poutaiatnff  Um 
mandate.  SuupreMion  at  tbo  avoi'Miuu  uf  t'harlvs  VIII.  ReproMata- 
tion  by  counMl  ccaaed  to  b«  a  privilcffc  and  Iwoame  a  riEhl 
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middle  of  the  1201.1  s  the  employment  of  attorneys  became  fre(]iii;nt. 
There  were  urganiz«!  at  each  court  corporations  of  men  who 
milde  a  business  of  receiving  mandates  "ad  litem."  '  The  pro- 
fession of  attorney  was  regiila,te<l,-  then  it  became  an  ofUce  Corigi- 
nally  purchasable).  The  assistance  of  attorneys  I"  procurcurs  ") 
was  rendered  compulsory ;  *  there  was  no  nee<i  of  an  express  au- 
thorization to  empower  them  to  enter  a  suit.*  Attorneys  did 
not  attain  the  consideration  which  advocates  enjoyed."  The  law 
of  March  20,  1791,  punished  tliein  for  their  disrepute  by  depriving 
them  of  the  prnprietorsliip  of  their  offices  and  substituting  for  the 
title  of  attorney  ("  procureur  ")  that  of  solicitor  ("  uvou&  "),  a 
title  borne  until  that  time  maiidy  by  those  whom  the  Church  had 
fliarged  with  udministeriiig  its  temporal  properties.  The  Con- 
vention (.'J  Brum.,  year  ID.nuire  radical,  decreed  tliat  the  parties 
should  be  alloweil  to  appear  in  court  thvuiselves  ur  be  represented 
by  some  one  else ;  agents  furiiished  with  a  certificate  of  citizensliip 
took  the  place  of  solicitors  ("avDufei")  ami  managed  to  make 
even  the  latter  regrette<l ;  but  M)lieitorä  were  reestablished  by  the 
law  of  27  Veiitöse,  year  VI H  (ISCM)}.  Tlie  system  of  i)urchas- 
ability  in  rcsjMJct  tu  their  offices  reappeared  in  ISIG  (Law  uf  28 
April.  Art.  9i).» 

§429.    Th«   Public  Attomar.'     [Public   Prosecutor,    "Hlnlster« 

'  In  the  Parliament,  brotherhood  approved  in  l'M2.  Ord-,  H.  170.  Jn- 
fiGTiptioD  on  the  roll,  oalh.  no  inoaiKLfities.  I'f.  Advorates.  L«tt«rs  of 
Nov.  19.  taw.  Office.  22  July,  l.'>72.  hinnberl.  XIV.  2.V,:  c/.  Ord. 
1(120.  -  Ord.  i:t44  :   oath,  limitpd  number.     Tariff  for  salari(>!). 

*  Except  in  the  inferior  courts  (Ord.  ItlJjO),  where  the  agents  who  re- 
[jlaned  them  ruined  the  euitora. 

*  The  "proeureurs"  wer«  also  advotrates,  at  least  in  the  ciourta  of 
lower  instance«  (c/.  Ord.  IÖ60  and  to-day '«  proeedure)  and  even  jndges 
in  the  suhordinale  <^nurtB.  Confterning  the  "Clen-s  de  liL  Bawiche,'* 
or  community  of  the  clerks  of  the  Parliament  of  Paria,  see  "  Iloyaume  de 
la  Baaocbe."  Cf.  Ferri>ri',  '■Diet.,"  "Or.  Kn<>yrl.,"  and  bihhc^raphy; 
A.  Fahre,  "Lea  elerrs  du  Palais,"  IS7.J.  The  flerka  of  the  Chamber  of 
AMountA  formed  an  assoeiation  of  the  same  kind,  "TEmpire  de  Oalil^." 
AiAiTTl.  "lliat.  du  Pari.."  I.  214;    Van  .Scftoor,  "La  Itewehe."  \m2. 

*The  "Or.  Cout.  de  Normandy,"  e,  64.  apeak»  of  the  "attournfi." 
Da  (.'augr,  ««  ".\ttumat«.t"  (same  sense  aa  procurator);  Cf.  "Solliei- 
tatorcuriie"  ;  ItngM^n,  see  "  Attournex.*'  "Proctors,"  of  the  ecelesiaslieai 
tribunaJa.  Aubert,  "Hint  dii  Pari.."  I,  228:  in  the  middle  of  t\w  14O0s, 
"i)ollicil<'um,"biiaine9aa|tentN, direct^l  Ihemiitu,  pas'!»!;  Iheadvooati^sand 
"proeuicurs." 

*  Prai'Liee  had  re^stAbli.shM  it  in  fact  and  IcRisIation  partly  (T>.  of  Ool. 
ti,  1791 :  Jj.  2.'»  Vent.,  year  XI),  by  aMsit^nmitiit  iif  llm  minut««  of  the  no- 
taries, too  briof-i  of  tho  avou^g.  Ibo  "r«.*iH'rloir»*s"  of  the  bailiffs ;  only  the 
aaaiiERee  eoiild  protlTAbly  solinit  the  omce  »tncc  he  alone  poRtie.<uied  the 
papnm  which  permitti«!  iiim  lo  vxorciitp  tlx  function!«.      Oaritonni-t,  I,  1177. 

'.iMfterf,  "Hvsl.  du  Pari.."  I.  141;  "  ly  Pari.."  1.201,  n.  1  (bibhnB.): 
M.R.H..  ISW.  487;  Pdachfnal.  "Avooatfl  an  Pari.."  p.  166:  Cnumout, 
N.H.H.,  lS8i,  300;  Frrrihrf.  Guf/ol.  mo  "Oen«  dii  roi,"  "IViwun-u« 
B£n£rsux."atc.    Btmfrin,"Hiai.  de  la  proc£d.  criminelle," and  "Manuel," 
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public"].  — The  cQDimunitics  (cities,  etc.) '  and  the  seigniors  had 
aittirneys  ("procureuri*")  to  represent  tlieru  and  advocates  to 
maintain  their  rights  before  the  royal  courts ;  as  did  the  king  of 
England,  duke  of  Giiyenne,  who  could  not  appear  in  perw)n  tiefore 
the  rarliameiit  of  Taris.  The  king  had  no  need  of  being  repre- 
sented before  higher  tribunals,  since  there  were  none,  while  in 
his  own  courts  his  bailUTs  and  provosts  guarded  his  interests.  It 
seems  singular  that  these  latter  should  be  at  the  same  time  judges 
and  parties  in  the  cases  in  which  the  interests  of  the  king  were 
involved.  The  division  of  latM>r  had  an  effect  also  at  this  point, 
so  that  about  the  end  of  the  121H)  s  the  king  had  his  attome,\'s  and 
advocates  ap|)earing  and  plewling  for  him  before  his  own  tribunals.* 
The  attorneys  of  tlie  king  were  sometimes  special,  »>nictimes 
general,  tliat  Is  t»»  say,  they  were  intruste*!  witli  one  particular 
case  or  with  all  ca.'^es  which  came  Iwfore  tlie  court  at  which  the>' 
exercised  tlieir  functions.  About  the  l>eginiiii4[  of  the  1300  a  * 
they  became  public  ofliciaU,  and  in  the  end  they  were  pro- 
hibited from  undertaking  the  cases  of  private  indixiduals  *  .\ll 
the  attorneys  of  the  king  were  attorneys-general  in  their  districts. 
There  were  some  in  all  the  bailiwick  courts  and  finally  in  all  the 
extraordinan'  tribunals.*  At  the  same  time,  with  the  extension 
of  the  royal  authority  and  the  substitution  of  the  inquisitorial 
system  of  pro<'e*lurc  for  the  accusatory'  system,  the  attorney  no 
longer  occupied  himself  solely  nith  the  fiscal  interests  of  the  king, 
witli  his  rights,  and  with  the  integrity  of  tlic  royal  domain,'  but 

p.  397;  Guyot.  Ihfew.  1894;  cf.  Srrrigny,  "Dr.  public  rom.."  II,  2»; 
Daremberv,  'Diet,  des  Anliq..'  Bee  "Advwalus  Dsai"  (aevnl  wbo  wm» 
ronoerDftd  parlinularlv  with  rb»  adminir^tration  of  property).  "M^tn. 
Acad.  !lpl.."  XLV ;  TicrtnUyn,  "fXl'iiit^ri  n>>''iiux  pro»  d»«  ComwiU  de 
justice ":  LH.  AUxandrt.  id.;  Garsonntl.  "Tr.  df  iirurAl.."  I.  273;  Add. 
Girard.  p.  6A.1240:  Or  Baiitnrd,X.'2Q5:  /»nmbrrl.  "Tablp."  sm  "Minwiftm 
public.  '  "Gvntw  duinini  r««!«,"  1277.     BCh..  ISS.'>,  445. 

».^uiwrf,  "P»rt.."I.  201;  "OliuJ' 11.  113.  d°  8  (I27S) ;  Tanon."Jwt. 
Am  ano.  Egliande  Paris,"  p.  360.  "Procuraunt,"  "Avoeat«."  poosionvra 
of  the  tDwna.  Cbuches  and  Bcißniurie».  Ord.  LS  July,  1318,  Art.  29. 
BeaumaKair.  30,  00,  supposes  always  privuu-  otx-usutiuu. 

*  E»>nein,n.^\iH:  "Ili^it.  de  Iji  proc.  iTim,."  p.  101 ;  AvbcTt,"Parl.,"  t, 
202.  Tlw  Ordinanf<*  of  Man-h  23,  1:äI2.  r«iuirwl  them  to  t-ak«  an 
oath  like  tlu'  "ImüIüs"  and  äeiiPHchals.  When  tbi>y  pn>»ucut«d  flffeawa 
tbey  took  the  oath  of  eaJiimay,  like  privau»  indixiduols,  whiob  oomw 
sponded  well  with  their  orieiii' 

'  Ord.  1408.     Ord.  1570.  Art.  II."!. 

*  Uut  Qot  bpfore  seij^orial  pourts  where  lb«  BAJgakmi  had  tecal  attor- 
neys. 

*  Adviee  mnonmin;  thn  alienation  of  the  royal  domain,  the  regbtnUlon 
of  privÜMpw,  tbp  fvillatioa  of  hf>nfli>M«i,  ihn  nxnmse  of  region  jwiwör»; 
Wntrol  of  titles  taken  by  the  seisniors;  the  crpa.tion  of  hiRh  wiLiiitmal 
eourts;  thuw  of  the  univeraitios;  diBDU.ttiion  of  treatic»  of  pi-oPE-^  ioqumi« 
("«luinOtes"),  lett«n  of  graoe;  «ontrol  of  appointmenti  to  hii;h  omc«a;. 
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witli  ÜK  general  mterwts  of  the  State,  and  the  maintenance  of 
public  ordt-r;  he  handled  officially  the  repression  of  crime  ("  dfr- 
iits  ") ; '  he  defended  the  interests  of  the  absent,  the  rights  of 
wards,  of  the  poor  and  of  the  weak  ;'  he  gave  information  concern- 
ing the  probity  and  the  fitness  of  new  officials  and  watched  over 
the  conduct  of  all ;  he  compelled  the  obsen-ance  of  the  law» 
atid  ort^inances,  the  canons  of  the  Church,  the  police  rej^nla- 
tioiis,  and  the  special  discipline  of  the  judicial  bodies.  Once  the 
ofijce  was  eätabU&bed  it  was  organized  as  follows ;  the  attorneys 
of  the  king  fur  the  courts  of  the  bailiwicks  and  the  s^ueschausees, 
formerly  independent,  became  deputies,  that  is  to  say,  sub- 
ordinates of  the  attorneys-general ;  under  this  latter  title  were 
designated  the  attorne>'s  before  the  rarliaments(  or  other  supreme 
cciurts).*  The  attorneys  of  the  Parliaments  and  the  inferior  courts 
being  unable  to  do  ever>'thing  themselve-S  had  deputies  to  make  up 
the  deficiency,  —  mere  delegates  at  first,^  but  later  public  officers 
taken  from  among  the  advocates  and  practitioners  of  the  place 
(1.>S6-I616)-  They  were  assist«!  by  advocates  whoso  history 
is  almost  the  same  as  that  of  the  attorneys ;  originally  ordinary 
advocates,  having  among  their  clients  the  king,  they  became  offi- 
cials who  pleaded  only  for  him.  The  advocate,*-generaI  were  dis- 
tinguished from  the  simple  advocates  of  the  king  as  the  attomejs- 
general  were  distinguished  from  the  attorneys  of  the  king.  At  the 
bar  the  advocate  ranked  above  the  attorney.  In  criminal  courts 
("  parquet  ")  *  the  contrary  was  the  case ;  there  the  advocate  was 


tti9  chotoe  of  "  baillis"  and  senesoh&lH ;  suporvinon  of  tho  Church  court«, 
and  of  tb«  act»  of  th«  bUhopH.  «tc;.     Attbcri.  "Hül.  du  Pari.,"  I,  147. 

'  "Olim.""  n.  61«  (iai4>;  tho  case  of  Robert  of  Artois.  1329.  Lottd^ 
«f  Feb,.  1333  (Ord..  II.  lOü).  Ord.  of  May,  1579,  Art.  184;  Auburl. 
'•Hifll.  du  Pari.,"  I,  147;  öc/pon,  " Essai  imr  rHiisl.  d«  rActJon  publ.  et 
du  min  pub.."  liOÜ.     Fteur]/.  p.  9ß, 

'  Coaceming  hi«  r4le  in  civil  matters,  «oe  Attbert,  op.  cit.,  p.  16i5.  Police 
of  Paris. 

«"Stylus  Partamenti."  4,  14  (dccn-oe  of  1325).  Eemein,  p.  396; 
Pleury,  p.  94;  Auhmt,  "Hiit.  du  Pari.."  I.  143:  the  Xi^nU  «Iwa^  u^ 
" prorurvur-g^n^ral  du  rwi":  the  " proL-ureur "-ifeBeral  of  tht'  parliament 

ing  to  Garaoftiut, 

'  procuniur»  "  until 

lallvr  and  mado 

them  independent.  The  <lr(i.  I.'»22  (/;>r(iT-.i,  "()ffieos,"p.  1341)  said  »mply 
t)iat  henceforth  tbero  should  be  royal  "  procureurs  "  for  (he  inferior  courts, 
UK  there  were  already  for  tho  principal  oailiwick  tribuuala, 

Mhrd.  Mamh  23.  13112.  Art.  20.  Fatrti*^,  "F>a«m.  d'un  U^pc-rt.  do 
iurispr."  ("Mfin.  Soc.  Hist.  Paris."  18.  nos.  15.  131.  year  1425.  1396.) 
The  AXpreamon  "avoe»t-ß6a6ml"  is  frequent  in  the  l.'ith  century.  Ap- 
pointtnent  by  the  kiiiK,  iheti,  in  the  15lli  ei-n(.ury,  eteetion  bv  th«  Poflia- 
meat;  at  the  end  of  iho  ruiea  of  Oharlos  VII,  appoiutment  by  tho  kütg; 
sixteenth  <*enturj',  it  heoamc  an  offio«. 

*  A  part  of  lb»  uuurt  room  rv««rve<l  for  th«  kiug'»  representalivaa. 
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the  subordinate  of  the  attorney  because  the  latter  was  the  rep- 
resentative of  the  king.'  'ITie  "  men  of  the  king," '  the  term 
by  which  aU  these  functionaries  were  designated,  were  subject 
to  the  oniers  of  the  chancellor ;  nevertheless  they  shared,  by  virtue 
of  their  irremovability  (purchase  and  heredity  of  office),  the 
independence  of  tlie  Piirlimnent. 

"We  have  to-day,"  sai<l  Montesquieu,^  "an  ailmirable  law,  by 
which  the  prince  has  an  officer  at  each  tribunal  charged  with  pros- 
ecuting in  hia  name  all  crimes;  the  public  prosecutor  watches  in 
place  of  the  citizens;  he  acts  and  they  do  nothing."  This  admi- 
rable law.  however,  does  not  exist  in  England.  The  rule  in  that 
countrj-  is  even  yet  that  each  individual,  and  for  a  strrjnger  reason 
the  crown  through  its  law  officers,*  may  preisecutc  ofTcnse-*.  Scot- 
land has  a  mixed  system  in  which  public  accusation  and  popular 
action  coexist;  this  is  tlie  wisest  methoil,  because  we  cannot  see 
why  individuals  shnuhl  not  Ik-  atlowcd  to  act  at  their  own  risk  and 
peril  in  case  of  ncglig*"ntr  or  partiality  of  the  public  pmsecumr. 

Save  for  the  monopoly  of  the  prosecntion  of  crime»,  which  is  a 
debatable  question,  the  institution  was  jiLstiücd  in  all  respi^cts;  it 
was  only  a  happy  application  of  the  division  of  social  labor ;  more- " 
over,  it  arose  spontaneously  and  not  of  set  purpose.  It  has  hail, 
however,  some  opponents;  it  has  been  said  that  it  was  not 
without  dangers  for  tlic  public  liberties,  because  it  might  be  a 
powerful  weapon  in  the  hands  of  the  executive  power ;  and  it  ha«i 
been  atlded  that  it  destroyed  the  equality  between  the  prasecti- 
tion  and  the  defense.     Hut  granting  that  there  were  such  risks 

■The  wignion  bml  RiichI  " prxx-urvun« "  »t  thfir  tribunal«,  and  tbsr» 
wer«  "promoLours"  ut  thv  ccolcKiiwucal  tribunals. 

■  The  denomination  "g^^nsduroi."  given  a1  am  to  all  tho  royal  offioert, 
"tiMllis,"  itUf.,  WA*  rv«tHol«d  to  thoxo  wbn  r()iMlilut«<l  th«  ttafl  of  th* 
public  proKocutor.  Tbu  "procur«ur"  ^uonU  was  app«nt«d  br  tbo  kio^ 
in  tho  l:tOO».  and  otwtod  by  the  Pariiamont  in  the  14008:  arterwards, 
tbftoffi'-v  Ixx-ump  sal&lile.  Th«  8ain<>  Tor  advocalatHCmural.  On  the  ap> 
pointmoat  uf  thv  "procureurs"  of  tho  IdaK,  cf.  Aubert,  "Pari.."  1,  204. 
Alter  tbo  timo  of  CDarim  VIII,  I4fl3.  the  "  proeurpurs"  p'i'ncral  and  iho 
•dvocattw-t^iMfral  ht^ld  Wwlncitday  foiifor^tit!««,  "ini<r<>uriiÜ4«."  to  rooall 
tbv  mtmbont  of  tiie  Porliameot  to  th«tr  dulios.  Tbi' "ktvih  du  roi"  bad 
tba  same  priviloirc«  o«  tho  memlwrs  of  tho  Parlinmont.  They  were 
independent  of  i\v  imiafyi.  T}id  tht^y  form  a  «itiKlti  arid  undivided  body  ? 
Ye«,  if  one  toay  inftrr  from  the  priniitivu  urKoaizatioii  of  the  iostitution. 
Cf.  Oartonnet.  I,  27S. 

'  ^tonlrM^u'ru,  "Etii>rit  dw  Lois,"  0.  8. 

*The  attorney-Rencrol.  who  i»  the  K(Tn<.'ral  and  fl»cal  "altomoy"  of 
the  crown;  tho  flolioitor-^noral.  hisitiitwiiiuu-:  ihr  King'«  Coun-Kl,  who 
givt«  hix  adv)(w  on  qut^tions  of  Rmuaii  iiud  raiMiaioal  luw.  HitcM, 
'Conül.  d'  Anirl.."  I,  Sft").     fiartMnnet.  I.  273. 

■For  a  comparison  of  th«  Pr»nch  and  tho  Ea^Uab  ay«tem,  «co  Esmein'a 
"  Hiotory  of  Coiitioental  Criminal  PTuoedure,"  Vol.  V  in  this  Swrie«.  pp. 
33S.59Ö.  — Ed.I 
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the  good  exceeileii  the  evil,  because  private  prosecution  assures 
impunity  to  u  great  number  of  crimes.  Although  Kngland  was 
able  to  dispense  with  the  public  prosecutor,  only  her  rugged  spirit 
of  individualism  rendered  this  defect  tolerable. 

§  43().  Notulss.'  mere  scribes  without  official  character  at  the 
close  of  the  TVankish  epoch  and  at  the  commencement  of  the  feudal 
period.'  often  attached  themselves  to  the  tribunals  and  were 
charged  witli  keeping  a  record  of  the  proceedings ;  they  were 
then  recorrlers,  but  recorders  who  at  the  same  time  prepare<I  docu- 
ments for  private  jndivirluals.  This  function  became  divided  into 
two  parts,  givinn  rise  to  the  clerk's  office  and  tlie  notary's  business. 
From  the  1  LOUs  notarlM  public  were  found  in  the  south  of  France, 
that  is  to  say,  officer^  who  gave  authenticity  to  llie  [Mipers  which 
tliey  drew  up  by  attaching  their  signature;  tliL-y  actetJ  in  tlieir 
personal  name  and  not  in  the  name  of  the  tribunal  uf  tlie  district 
in  which  tliey  rlrcw  up  deeds ;  they  actiuired,  however,  a  part  of  its 
powers ;  stiinetimeB,  in  fact.  thc.\'^  pcrftjrmeil  acts  of  non-contentious 
juriädictiun,  the  apiwintjneut  of  guanlians  and  curaturs,  eman- 
cipation, and  authorization  of  the  ^le  of  property  belonging 
to  minors.'  Whoever  had  power  to  hold  court  had  also  the  right  to 
mstitute  notaries  to  act  in  his  district :  kings,  seigniors,  justiciaries/ 
oommuncs.  ami  bishops ;  ^  much  more  the  pope  and  the  emperor. 


'Bibuockapbt:  Rwu<r.  Z,8.S..  QJk..,  1S92,  356.  Z.R.O..  IV,  190; 
Slephanua  MamUftus,  "  Doctrinal»  flontm  arliü  nuturiat u». "  M02 ; 
J.  Fichard,  "Ara  noiAriatus,"  I53H  :  Immhcrt.  "Tabic."  h.  vo, ;  Fernere, 
fiuyot,  h.  vi».;  Loygfoii,  "  OKcv»,"  11,5;  Lnnghix.  "Droits  (I©«  notAiiv»,'* 
1738;  Fcrriire.  "Lu  seieufe  dw  not.."  1753  (öd.  De  Viamt.  1761-71): 
(Blondflot),  "Connftim.  nßecss.  ft  on  not.,"  1772-90;  Ber^e.  "nisi,  du 
not*ri»t."  18IÖ;  Conpin.  "Ih*»*."  1884;  FwrniVr.  "OfficialiW»,"  18.S0; 
Dwando.  "II  tabeUloaato."  1897;  Auhtrrt.  "Hint,  du  Pari.."  I.  229; 
"Le  Pikfl.."  1.267;  La  Garrf*.  "Souv.  du  roi,"  ch.  XXII:  Girnrd.  p.  123. 
I(i47;  FrtmiutiiUr,  "Diet,  de  polip»"."  «*  "KotÄir*«";  "Ar.  eiur.,"  64. 
141. 

'  The  prohibition  upon  cleriea  ^tn  bi<iQg  notaric«  was  explsinod  on 
thu  part  of  th<^  Chuitrb  by  tbe  dexire  nut  (o  diKlnwl  them  fmm  Chmr 
roU^ous  ministratioDS,  on  ihu  part  of  the  SluU<,  by  tbv  privikin'  at  the 
elergy  wliibh  modn  tfaem  almost  imwnonsibtv.  The  prohibition,  howevpr, 
was  poorly  rmpectod.  Miane,  vol.  216,  p.  486.  CapitulainM,"  I,  7f). 
11.'^.  121. 

■  Prom  thin  vzA  derived  the  name  "JudiiMts  chartuluii"  itomcitimr« 
^vun  them. 

*  In  the  end.  the  rieht  to  Snslitul'P  nolarieB  iraa  aocordod  only  to  »oiKn- 
lore,  hieh  jitstidan,  who  n-ere  chatoIiiint^~s  (oxoepC  bv  righl.  or  immemorial 
pojwwsion).  Dool.  Feb.  24.  I.'j37.  "Cout.  of  BIois."  17;  of  Tour«,  75. 
It  ytus  udmiltod,  bow»vpr,  ih&t  this  wan  only  by  royul  lolonuMie. 

*  Thp  Edict  of  N'ovemlM-r,  IKUl,  provided  for  royal  and  apostolic  notaries 
in  all  the  dioceses;  from  that  time,  il  was  no  longer  the  bishop,  but  lb» 
kine  whii  appointed  them.  Cf.  Ediet.  Feb..  1603.  Science  de«  ootaircs." 
1.  16.  c.  21-  They  ceased  to  h«  able  to  prepare  legal  instrument*  in 
temporal  matters.     Fleury,  p.  03. 
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who.  having  universal  jurisdiction,  conferred  upon  them  the  pMwer 
vf  drawing  up  legal  itiatrunicnts  in  ail  plaws,  "  ubique  terrarum."  * 
Philip  the  Fair  regulated  the  profession  of  notary  in  the  South 
Ijy  an  ordinance  of  July,  1304.'  During  the  monarchical  period 
the  right  to  appoint  notaries  belonged  to  the  king  alone  or  to 
those  to  whom  he  had  granted  it.'  In  the  north  of  France  * 
the  notaries  remaine«!  longer  as  mere  auxiliaries  of  the  court ; 
their  acta  were  authenticated  by  affixing  the  royal,  seigniorial, 
episcopal,  or  communal  seal,  according  to  the  authority  which  liad 
«atablishetl  tliem.*  The  separation  between  the  functions  of 
recorder  and  notar>"  was  not  well  completed  before  the  Edict  of 
March,  1542.'  The  organization  of  the  notarial  profession  w«3 
complicated  (mainly  for  fiscal  reasons  after  Philip  tlic  Fair) '  by 
dbtinguishing  between  the  following:  1st,  the  notaries,  who  were 
merely  sworn  srril)es  charged  witli  ilrawing  up  documents;  3d,  the 
scriveners  ("  tab<'!lions ")  who  engrossed  these  protocols  in  a 
large  hand  ami  gave  them  autlienticlty ;  3d,  the  keepers  of  the 
seals,  who  affiled  the  seal  of  jurisdiction  on  the  cngros.scd  copy(aDd 
even,  4th,  tlie  "garde-notes"  in  lö7ö).  In  the  course  of  time 
and  after  many  vicissitudes,  these  offices  became  hereditarj"  and 
were  united  with  die  profession  of  notary  ("garde-notes,"  1579; 
*'  tabellions."  1597 ;  "  garde-scels,"  1708) ;  the  notaries  themselves 
»ealcd  their  documents  aitd  gave  them  autlic-nticity  pen»uiuiU>' 
(Edict  of  July.  170(>-I708)." 


*  Tho  number  of  imporial  and  apofltolie  aotartM  was  mulLiplied ; 
ignorant  and  acarewly  honorablo,  thvy  wom  unpopular,  and,  in  th«  end, 
TOO  nipprawed. 

*Ord.,  t,  416.  iMmbrrt.  II.  818;  dry.  p.  827  (details  ronflenÜDC  it 
atlhe  end  of  thti  I21K)n  and  lif^inniiigof  tho  ISOOh).  Cf.  Orel.  12»1,  XI. 
371.     Secret  cütariv«  of  llic  kiiur.  Oit'ird.  pj>.  81U  and  680. 

*  La  Gardr,  '"Souv.  du  roi."  p-h.  II,  lAl. 

'  The  nolAJ-i&t,  properly  »[leakinff,  did  oot  «xiat  in  Rnf^and;  but  the 
attorneys  drew  up  the  act«  of  tho  parties;  ipeoiol  aotarios  drew  deeda 
and  [pKal  document»  KMpeeially  in  oomaiercinl  matters)  aad  ^ve  notioeaf 
prol44tj>.     t*moU>r)i  at  tlie  ('hutvh  ['otirt»  wore  n\*c>  iWvMKUAU^S  tut  notaries. 

*  A  deed  »"««pted  without  proof  waa  r  deed  tioalvd  ^Aith  uu  autheaLio  aeaU 
that  i^  (o  ttay.  wiih  n  seal  widely  enoueh  known  U>  Ih>  nattily  rw^o^mzcA : 
gi>ntlemcn. -ii'ti^iiiriiU  and  royal  oni<v^rA,  nml  «•ofU-Miaxlica]  judff<etordin*- 
rily  bad  authnolio  »müs.  Cf.  Beanmanoir.  35.  18;  "QUm."  llTSSl.  Ord. 
1290,  1300  {I.  .144).  The  oldest  royal  seals  of  jurisdietion  dau>  from  the 
lime  of  Louu  VI[I. 

■  Tbe  1-^iot  of  Xov..  1542.  created  scrivenots  offldally  in  all  tho  king- 
dom. At  lh4>  s&mn  time  it  forhado  judgM  and  rooordem  from  drawing  up 
private  deeds ;  the  inomtpoly  of  notariw  wm  thus  eetablisbed.  Cf.  OnL 
July,  141K}.  Uutil  1789.  aotariee  exorcised  the  funcüoos  of  reoanwa  for 
the  eei^ioriaJ  nourts. 

^  SeigDiorial  scrivenoni'  ofltoe«  were  ant«nor  to  the-  royal  soriveiketa. 

*0q  the  notariat  durioi  the  Rovolutioo.  cf.   Dtavrgier,  "Coll.  dea( 
lots,"  vol.  in,  p.  463  (texte*  eit«d) ;  Deo.  20  Sept.  ~6  Oct.,  1701  (abolilioa 
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§4:il.  Racorder»  ("  Owffler«  ").'  (A)  Notariua  CaussB.  — The 
fourth  Lateran  Council  (I21Ö  c.  38)  having  required  the  presence 
In  even'  trial  of  a  '*  publica  pertwjtia  "  with  a  view  to  drawing  up  an 
authentic  report  of  tlie  procee<iings  aiul  of  the  decisiuiis  of  t!ie 
juilgea,  it  became  the  custom  to  char^  in  turn  one  of  the  notaries 
attached  to  the  court  with  the  keeping  of  the  record  of  eac!i  case 
(rough  draft,  ''schedula";  register,  "  memoriale,"  "manuale"). 
This  notarj-  even  received  sometimes  the  diit>*  to  proceed  wholly 
or  in  part  with  the  inquirj' ;  he  also  \'ertfied  obligations  under  the 
form  of  acknowledgment  or  "  recognitioncs  "  {c/.  notaries) ;  finally, 
he  eausefl  the  decisions  of  the  court  to  be  executed. 

(B)  Recorder».  ^  At  the  beginning  of  the  1300«  the  notary 
"dcputatus  ad  acta  scribeiida  "  had  become  a  functionarj'  keep- 
ing the  register  of  the  c<.»urt.  a  true  recorder'  for  tlie  ecclesiastical 
courts  and  for  the  secular  trihunals.*  The  recorders  received  in 
court  the  ordinances  and  decisions  of  tlie  judges  and  delivcrcvl 
copies  to  the  parties.*  From  an  early  time  (1302)  the  rccorrlcr's 
position  was  farmed  out ;  Francis  I  made  it  formally  an  office  in 
1521.'  The  Decree  of  March  20.  17fH,  aholi.shed  the  ministerial 
offices  which  again  became  salable  in  1816." 

I  432.  Oth«r  Officers.  —  The  Sergeant»,'  in  court  of  bailüTs. 
senescfaals.  and  provosts,  and  the  marshal! "  ("huii^iers  ")  in  the 
supreme  and  the  presidial  courts,  maintaine«!  order  during  the 
session  of  tlie  court,  carried  summonses,  made  levies,  and  per^ 
fonnc«!  other  acts  of  execution.  In  the  exercise  of  their  functions 
tlicy  bore  tlie  waud  ("  verge  "),  the  symbol  of  power.    For  a  long 


L.MCfifnrr.  p.  ooa  (didi.j  ;  uiasson.  M.n.n.,  i.  v  isounies  or  wvii  pro(*B- 
#).  /,fjj(»*-nM,  It,  .lanr!  f(>llr)witi(f  ;  FUuru,  n.  97 ',  Ferritre,GHf/al.  h.  vii.; 
mbcrt,  "Table,"  mx  "Cirx-lllcr,  "Orofft.  tot.  "Org.  du  treffe  au 
I.  dl-.  Pnriä  "  (■'  P(w.  Ee.  Chartt««.'"  I8.S-7S) :  Fovmirr.  "  OfßoialiuiB."  41 ; 


of  tho  pdndplc  of  solability  ;  systom  of  pubik'  aomnotition  for  the  nxruit- 
meiit  of  the  imtariÄt).  L,  25  VvotÄfte,  year  XT.  X.  2  Nivftse,  y«ar  XI[ 
(obaiubtir  of  uotario»). 

'  LMch/\iTe.  p.  568  fbibl.) :  (7Mjison._>I.R,H.,  l.V  (Soupoes  of  wvil  propt*- 
dur«). 
laamhtrrt. 
Pari. 

A  uhfTl,  "  Kixt.  du  Pari.,"  I,  229 ;  "  t*  Pari.."  I,  2fi7 ;  La  Gardr,  «h.  VII ; 
Oirard,  p.  73,  1339. 

'  "Opofflcr"  moans  acrih«:    "graphium."  "jrrapluariu«." 

«  Oomoi,  "Lobe  civile*,"  2,  2,  5,  I. 

'  On  the  roeordors  of  projienuition».  cf.  Atibert,  "Hist,  du  Pari.,*' II,  43. 

*  Exo«pt  tho  rooordcrs  of  tho  «upremo  courts.  Ffrrihe.  loc.  tit. 

•On  tlie  povolutionary  p-riixj,  cf.  Gnrxonnti,  I,  353. 

^  "S«rvi<>üt«8,"  "lodölh."  " apparitores,"  "nuncÜ,"  " vuleti ciiri»," 
"ostiarii";  tiiffcmVf'.  p.  553  Cbin!.):  i,ou««iw.  "Offlee«,*'  II.  3;  FUiiru 
p.9ß;  Frrri^r,T,(7u(/"'.h.vi». ;  A«(i»iirrt,"TftWe,"h.,»W.*"Sl.ilpd«slniisi*iHrs, 
2"  (^d.,  rcvulor  »t'rvtuknl«,  nith  hereditary  olÜeo;  ef.  Logget,  50:  Senrnaot 
of  tho  taiiK  is  peer  of  the  eourty.  "R.  Mat.."  03.  258;  TraieJy.  "Ser- 
»<nt^  r*Ocle»."  1898.  rf.  BFaumanoir,  c.  29. 

Mu(NT(."L.«huiB8iur»au  Pari. do  Pari«"  (BCh..  XLVII.  370;  "Hist, 
du  Pari.,"  I,  219;    'U  Pajl."  I,  300;  r;irard,  p.  2M.  1Ö39. 
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time  they  made  only  a  verbal  report  of  what  they  had  done 
("  proc^verbal  ")•  In  the  end,  the  sergeants  were  subordi- 
nated entirely  to  the  marshals;  they  announced  and  caused 
to  be  executed  judicial  and  extra-judicial  acts;  the  marshals 
were  charged  with  the  service  of  the  court  rooms.' 

*Jou8ae,Il,658.    Deo.  March  20,  1791.    C/.  Dee.  Jane  14.  1813.    See 
Duvergier,  for  numerous  laws  on  their  subjeot. 
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Topic  1.    Receipts  \^n>  Expenses 


(438.     RooelpU. 


I  (  434.     ExpeiuwH. 


1-136. 

f  436. 


«437. 


Topic  2.    The  Royal  Douain 


Whftt  it  Embrftced. 
Indivisibility    and    loalien- 

ability  of  tba  Crown  t>ti- 

roain. 
Exceptions  to  the  Rule. 


<  Aim.  The  IncMH-pora&l  Domain. 

43ft.  Money. 

440.  MinM. 

441.  VariauB  Due«. 


Topic  3.    Est.vblisumekt  op  Taxes 


I  442.    Subsidies  and  Impositions. 
(A)  In  the  t:»)()s. 
(JJ)  I-Vun  the  year  IS.'iä. 


Eaglisb  Budicetary  Law. 
Forms  of  Taxw. 


■  BiBuooRAPBY :  Feudal  Epoch.  —  Luc/iairf,  "Manuel."  p.  578  <bibl.) ; 
ruitry, ''Et.  f).  lo  ri^ginip  flnani-ier  dp  la  France,"  1S78-K3:  monarchioat 
efMch;  Monad.  "BihlioK.  t\n  Ihisl.  d«  Kr.."  p.  97;  Stnurm.  "Biblioe.  des 
Ütianoe«  au  XVIII*  s."  C'Ann.  Ecole  sc.  polit-."  l88tt-7) ;  .V.  7'Voh- 
m«nteau,  "  La  «enret  dea  änannes  de  France,"  1581  (Pseudonym 
BarDand?);  Ifmnttiuin,  "Le  Kuidon  K^nfiral  dea  finance«."  I.Vüi.  IÖ44. 
etc.;  SiUlif.  "OBconoinie«  rovalew."  1&5S;  iioUguiUfbtrt.  "Detail  de  la 
FVance."  LtKKS;  Vauban.  "Prtiiel  d'uae  dime  royale"  (1006),  1707;  "Les 
oiaivnt6s,**  IH42;  Dramartt»,  .M6tn.  s.  I'admiQ.  des  finanrAs,"  1708  to 
171Ö;  iJu  ilauiehamp,  "Hist,  du  syst,  de»  finances."  1719-^1);  Dutol, 
"R«fl.  a.  lea  fln.,"  ifSS;  F&rbonnaiji,  "Reeh.  s.  lea  fin.  de  la  Kr.."  1595 
to  1721,  17.W;  (Coqutnrau),  "Admin,  dca  fin.  sous  Tcrrai."  1776;  U 
Trotne,  "L'admio.  proviDe.,"  177U;  Morro»  de  Uftiumont,  "M*m.  a. 
lea  impflls."  1785;  Nreker,  "CompU'  rendu  au  roi."  17H1 ;  "De  Tadmin. 
des  finanwM."  1784 :  Bottrbouton,  "Obscrv.  st.  IfS  op^r.  de  Nooker,"  1781  ; 
"Bncyelop^e  lllttnod.,"  »ee  "FinanoG«";  (iSalhon  de  la  Cour),  "Col- 
lection de  pieces  oonoern.  le«  flnanrcs  de  la  I'V,  I70!{  Ui  I?.*)?,"  1788; 
Waroquicr.  "Elat  de  la  FV.  en  178^1,"  1789;  Uoitfau,  ibUf.,  p.  410;  Jae- 
queton,  "Doo.  rel.  Ä  ladmin.  tin.,  1443-1523,"  1891;  /««mbcrt,  "Table." 
fl€«  "Finannes,"  "Imnflta,"  et<^. ;  ef.  Ferriire,  OuytA,  h.  via.;  Pattortt, 
"Ord-  des  rois  de  Kr..''  t.  XV  to  XIX;  Brr»<.,m,  "Hist.  ßn.  de  U  rrani»." 
1820  (2*  «d.  1847) ;  Bailly.  ibid.,  1830;  Dt  Nemo,  "Les  fln.  franc.."  IS63; 
De  ParUu.  "Tr.  des  impAta,"  2*  #d..  IfWiO;  Ctamasfran.  "Hifit.  du  I'im- 
p6l."  lWi7;  .V.rf/.  "El.  hii»l.  *.  TorR.  fin.  d«  la  Fr.,"  ISS2;  ObtHeitfrer. 
"Frank.  Finanzpesch.  u.  L.  XVI,"  ]8(i(i:  Chrgier,  "Impöts  et  revenu« 
de  I'Anc.  K<Sr."  1882;  Stourm.  "IjM  ftnanocs  de  I'Anc.  Rög-."  1,885; 
Fournier  dr.  Flatz,  "Im  rÄforrae  do  rimnfll,"  I88.%;  Ducroc^,  "Et.  d'hUt. 
änaoo.  et  moD^t.."  18S8;  Bouchard,  ^'Syst.  flu.  do  I'anc.  monan*lti«," 
1891;  Oomei.  "Cattseti  fln  de  la  R«vol..^'  1892-3;  /<.  .Say,  "Diet,  do» 
Hnancwi,"  1894. 
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1445. 


{446. 

1447. 
I  448. 


Topic  4.    Direct  Taxes 


The  "Taflle." 

(A)  The  Real  "TaOle." 

(B)  The  Peraoma  "Taille." 
This  Levy  and  Apportion- 
ment of  the  "Taille." 

The  Collectors. 
Criticism. 


I  449.     The  Royal  "ConrÄe." 

i  450.     Direct  Taxes  of  the  1600b 

and  1700  8. 
I  451.     The  Capitation  Tax. 
5  452.     I'Tenths"      and      *'Twen- 

tietlu." 
§453.     "Privüeges." 


454. 
I  455. 
I  456. 

457 


Topic  5.    Indirect  Taxes 


The  Aids. 
The  "Gabelle." 
The  "Traites." 
The  Stamp  Tax. 


§458.  The  "Contrtle,"  the  "In- 
nnuation,"  and  the  "Cen- 
ti6me  deniw." 

I  459.    Collection  of  Indirect  Taxes. 

i  460.    The  FarmerB-OenetaL 


Topic  6.    The  Public  Debt 

{  461.    The  PubUo  Debt. 


Topic  7.     Financial  Administration  and  Jurisdiction 


1462. 

{463. 

§464. 
1465. 


Personnel  of  the  Adminis- 
tration of  Finances. 
(A)  Ordinary  Finances.  The 

Domain. 
The  Receivers. 
The  Treasurers  of  France. 


{  466.  (B)  Extraordinary  Finanoea. 
Division  of  the  king- 
dom into  "  Elections" 
and  "  Qeneralities." 

{ 467.  Merger  of  Ordinary  and 
Extraordinary  Finanoes. 

{  468.    The  Chamber  of  Accounts. 


Topic  8.    Conclusion 

g  469.    Defects. 


Topic  1.     Receipts  .^nd  Expenses 

§  4.33.  Receipts.  — The  feudal  monarchs  had  hardly  any  differ- 
ent resources  than  those  which  the  seigniors  enjoyed,  namely,  the 
revenues  from  their  domain.*  Taxes,  which  were  considered  for 
a  long  time  as  extraordinarj'  resources,  did  not  come  to  be  added 
to  the  domainal  revenues  until  the  end  of  the  1300  s,  and  in  the 
1500  s  loans  formed  a  third  chapter  in  what  we  would  call  the 

'  Fleury  still  called  them"  fiaanceRordinaires"  in  opposition  to  "Snances 
extraordinaires,"  or  those  derived  from  aida  and  "tallies"  (1600s).  CJ. 
Esmein,  p.  545.  The  concern  of  the  Estates  of  the  1500  s  was  to  avoid 
the  alienation  of  the  domain,  in  order  that  it  would  not  be  necessary  to 
levy  taxes.  In  England,  extraordinary  revenues  depend  on  a  vote  of 
Parliament. 
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budget  of  receipts,'  Corresponding  to  the  two  principal  olassea 
of  resources  were  for  a  long  time  two  distinct  administrative 
organizations ;  the  treasurers  of  France  and  the  generals  of 
finance. 

§  434.  ExpwoMn.  —  The  feudal  tnonarchs  did  not  have,  so  to 
speak,  any  public  expeiwe»,'  because  the  public  services  were  cared 
for  in  large  part  by  the  seigniors,  the  Cburcli,  and  the  coimnunea.' 
Dut  iu  tlic  lütlOs  this  was  no  lunger  the  casi-  and  the  expenses 
of  the  State  were  grouped  into  two  classes :  1st,  onUnary  expenses, 
which  iiitliided  the  maititeuance  of  the  royal  household,  salaries 
of  royal  officers,  tlie  navy,  local  offices,  pensions  *  (which  were 


1  Reoeipto  aopording  to  Nrcktrr.  "Admin,  des  fiaaooes,"  I.  35:  "twen- 
tJelhs."  76  miUlouH ;  "taillD."01:  («pitution.  411 ;  local  impotjiioD»,  2  ; 
ranner»4en«ral,  IGti;  eAQOral  tulntinHlration  ("aides'*).  61:  domuiDs, 
41 ;  SG4Lle,  1  i  poul*  ana  mevvengiT  wrvicu.  lOi  ;  irioni'yB,  500.000;  pow- 
Hf-nt.  ftOO,000;  royal  lottefj',  11}  millions ;  r'ii.sual  ri'vimue»,  .'i.'OO.OOO; 
"mare  d'or"  (dutv  paid  tuo  king  bv  tti^  titul&rira  of  cortAia  offices), 
1,700.000;  frue  Kirt«  from  Ihf**  pay«  d*But8,"  lOj;  .Ji^nn-.  U;  octroi. 27: 
"aides"  of  Vuraaillom,  000.000:  UUCua  of  Coraim,  «>00,000;  ttixßs  of  ihe 
Fronfh  guard,  cto,.  a)X),OOI>:  various  objects.  2;  "eon'fio."  20;  "eon- 
tramUw.  7,300.000;  turn«  rwuvvrwl  by  tlii>  priiicws,  2.500.CXX).  Total. 
.585  millions. 

'  ExpL-nsos  undvr  .Saint  Loui»:  \.  Ordinary:  1.  tn  the  province«. 
"liberfttiont's,"orpiiy  of  llivkinjr'«  auvntj«;  "'ftK>da,"  or  rvnt«  for  the  beo^ 
fit  of  certain  lairaU;  "duomoMinw."  or  gifts  to  tlu<  Churrli;  "opwa," 
or  expens«  of  conBtruc<tioo,  etc. ;  "minuta  expeosa."  or  various  expense«. 
2.  Al.  Parin:  Exponsea  of  the  king's  houB«.  B.  Extraordinary:  uarona- 
Uon  «f  the  long.  Imiphthood  for  his  sons,  marriage  of  his  danghters. 
dowries.  "boMp  (inililary  pa;»")-  crusade«,  ambassaoor»  and  penaionH  for 
BOvereignR.  The*-  expenses  inrreitsed  with  the  inevitable  develupnient 
of  th«*  administrative  and  diplonintir  sei^icos:  "If  the  amount  of  tbe 
royal  revenues  in  m4  was  almost  diiuble  what  it  wax  in  1*270,  the  expenxes 
neoeaaitate<l  by  the  loeul  and  eentral  ad  minist  rutiou  iuen-a^'d  in  triple 
meaaure;  the  deficit  was  permanent."  I'nder  Saint  Lotti«,  on  tho  coQ' 
Irary.  there  wa»  an  excew  of  reoeipt«.  Litchairr.  584,  601 ;  "Hist,  FV.," 
21.!!2:  De  H'aÜiv.  "Hl8t.  Fr."  XXXI;  icin»f^m>. 'PliiUpuu  III,"  30; 
BCh..  XIV.  27 :  OauH  d'Artq.  "Compt«i  de  ThfttN  de»  roin  do  Pr..  XTV«, 
XV  »."  ("Soc.  Hist.  Pr.") ;   örtmrJ.  "Umge  dw«  Fit.f*.'*  I,  464. 

■  Ou  the  fiubject  of  publiu  asaintanev,  cf.  Pnulhomme,  "  L' Assist,  pub.  h 
Grenoble."  1S98. 

*  The  abuse  of  pensiomt  nevpr  cpajtwl  to  in<-re«,te,  thmughout  tho  pimod 
of  the  "anc-ien  r^Hcime."  Lbc  budgelury  deßeit.  Thoy  wor«  reducod  from 
time  to  timt\  but  in  vain.  Xt^iker.  in  1 1  (6  and  in  I7K0.  BtippreMed  for 
the  future,  the  "croupex,"  and  jmrlji  of  interest  in  the  farms  and  in  iJi« 
"roeie."  Edicts  of  Dw.  22,  1770.  Nov.  S.  1778.  Jan.  7.  1779.  and  Aug. 
8.  1779.  C/.  Ibo  Law  of  22,  Aug..  1790.  whieh  intrndured  the  principles 
of  KeokwV  legislation  in  rwipwct  to  pt^intinna.  Tiie  5th  of  May.  l7K9, 
Koekmr  (wlimat4<d  the  east  of  pensions  tu  be  twenty-nine  miUions;  Ca> 
tonne  at  Ibirty-two.  of  wlijeh  seven  miltinn  were  not  jnatilied.  The 
Constituent  Aissuinbiy.  afl«T  having  Iriwi  ti>  make  pubbc  abusive  favors 
by  liü  publieutiun  of  the  "  Red  hook"  and  the  "Ctal  nominatif  de  toutea 
Im  ponriont«."  found  itself  under  the  nr^essitv  of  Huppressing  or  revimng 
all  IheooDeenionaof  tbtnuld  regime;  neither  it  nor  the  aaaembUes  wbieh 
followod,  MOOMdod:  in  short,  the  greater  part  of  the  penaions.  even  tfao 
mokil.  juMiAable  onos.  coaaed  to  b«  paid  tn  whole  or  in  part.  Stourm,  II. 
125  nod  following. 
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\'ariable),'   ami   loan<!i  for  the   city  of   Paris;   2d.  «xtr&ordmAryi 
expenses:   those  on  account  of  war,  jpfts,  public  works,'  build- 
ings.'   A(fricitlturc.*  industrj','  commerce,*  and  the  colonies  thein- 


■  Under  thti  "uteien  r^Kim^,"  pensionR  and  gr«ttiiti««  wmt«  only  Bt*t« 
tttvon :   in  tnodem  law  thev  are,  or  tond  to  be<>oRte,  tv*i  riEbtsof  fuiictioE 
aries.    TliP  OniHtitiitifjnal  ARSctmhly  niadt>  itmJf  the*  jtidire  of  wbetl 
they  ahouM  h<^  grantrd   (Law   179«),     Not   hcing  ship  to  oaunt  nn 
Slatf,  the«^inpl(iyp^!i  of  the  varioUH  adminiatratioDH  onrani7>?d  ilu'inwlvi 
into  EyndivuLi's  fur  tb«  creation  of  retiring  (H-niuonK  by  nK^ns  of  dFtdiictk 
from  their  saloriea  tbe  amount  of  wliii-li  w&h  put  into  a  romnion  trtiami 
apart  from  Ibat  of  Ibe  State.     Tbe  law  of  June  1^,  IH-U.  umt4>d  all  il 
(uodfl  iu  the  band»  of  tbe  Rtate.     Tbe  preondenM  for  lbf>  nxütine  \f^t 
lation  arv  found  in  lhii<  practice  and  in  the  regulations  of  tbeold  form.' 
(Delib.  of  Feb.  21,  17(W.  "  Encyclop.  method.") 

'  For  a  luoe  time,  puhli«^  wnrkn  were  re|;arded  a»  a  ptirely  local  affair ; 
they  wer«  executed  by  tb«  twi^iiora.  town»,  corporations,  and  c«mmuni- 
ti«  (tbe  towns  and  corporations  rcceivinfj  by  way  of  cumpeneation  the 
right  to  levy  loll«  and  local  Iiucos).  The  king  underitwik  the  conHiruciion 
of  IhcM'  puhlic  works  only  as  an  ordtnar>-  seignior  on  bis  own  domain ; 
the  domainal  administmlors,  "baiUis."  etc..  at  Bnt,  later  the  treasurer» 
had  at  Che  aomv  tim«  the  r^m  of  public  work«.  t'ndi>r  Chories  VII  and 
Louis  XI  KTMt  public  works  were  undertaken  by  eompanif^fi  of  merrhaats 
und*r  the  supervision  of  tbe  State  (t.g-  the  Seine  wa»  remlert.'d  navigable)., 
lo  tbo  I^OOm,  tbe  röh<  of  the  Slate  vrtus  incmoKiNl  (ia  I.VkI  tbere  was  aal 
order  to  plant  l^lm»l  alone  <bf  cbiof  road» ;  laler  an  order  preMTibin^  their 
width);  undvr  Hrnrj-  VI,  Ihere  was  a  wntnilirjitinn  of  tbu  mTvire  of 
bridiTEW  and  oauM'way»,  wtiirli  vma  |ila«-od  under  the  dirceliou  of  Sully, 
whowoHcallcvl  lhe"Krand  voyi*r  dc  bVanoe,"  1.199.  Thprewfn-  impnruuibi 
fomnanieti,  for  fxntnplii,  for  tbe  dmiiiinfc  of  mar^hest.  Oonfli''!.«  lH<twnca 
1  oral  powers  aJid  the  "grand  \'oyer"  broufiht  about  the  tnippremioti  of 
the  ofliee  of  the  latter  in  Id'JÜ.  Colbert  organi/.ed  tbe  sdmii)if<lrmtioii  of 
public  works  in  the  "'pounlrioaol  election«'*;  director  KeuemJ.  tiisitector^ 
and  engineers.  The  expenses  of  puMic  works  were  stilt  borm-  by  iImI 
provinces.  Iowtib,  and  contmcling  companies.  The  tidminixtralion  itwif 
(letermined  the  indciunily  due  ibe  owners  on  account  of  expropriation, 
rabjeet  to  tbe  right  of  a^ipoal  to  the  rouncti  of  the  partic«. 

A.  det  CiUtnU»,  "Origine  et  develop,  du  rri^me  dex  trmvaux  publico  en 
Pranoe,"  1805;  iiaint-Mare.  "Etude  sur  i'entrepri!»  du  caiuil  du  Midi." 
1888  ("Ann.  univ.  Bordoaux");  fidVaa.  op.  ni.  in/ra,  p.  847,  856:  RatfU 
nrt  "Code  de«  pont«  et  eh..  1729";  Oarmnr.  "Bmi.  d«tN  lois  ».  la  voiria," 
1824:    VifTton,     El.  hist.  s.  Tadm.  do«  voieopubliq.  av.  1790." 

'  ffcury.  p.  tS4:  DartHic.  II.  18.'>:  Dr.  Lnhnnir.  "Comptc«  de«  fa&ti- 
ments  du  roi."  1878;  Guiffrrjf,  "Comptes*  des  hAlimcnts  du  rot,"  doo. 
in^d..  1881. 

"  The  State  adopted  generaJ  mMLKann  in  the  inl+TP-st  of  atrneulture  only 
under  Sully  and  Colbert.  Tb»-  Physioorats  (e^nnomi!*!«  who  heUnved 
that  wealth  in  foundinl  ou  affrirulture)  in  the  1700».  Oumfr,  II.  191. 
Premiums  wore  given  for  eaiiy  marriagw,  and  to  fatbors  of  familie«  eaa- 
tainins  ten   children    (1C)06). 

•  Industry  on  a  lare«  scale  warcdy  appeared  in  France  until  the  ISOO« ; 
the  kintr*  eiicouragecf  H  by  privi]«p>s  (exemptions  from  taration.  freo- 
dom  from  tolls  and  locnl  taxes,  temporary  monopoti*«!,  advarKwi  of 
funds.  et<!.  Colbert  estubliahod  a  SToat  number  of  royal  manufaeturoaj 
(t«pfl«trif«  at  Beauvais,  ©le.) ;  he  gave  to  tb«?  groat  indurtrie«  regiilaiion« 
for  manufaeloring  as  minute  as  tbuRe  that  wer«  impoMMl  on  oorporalions, 
and.  in  iO^.  ha  created  a  comptroller  of  mnnufacluros;  tbe  tiRor  of  ih« 
legislation  on  this  point  la  explained  by  the  faet  that  it  waa  a  quoatwn  of 

*  Ehtring  tbe  feudal  epoch,  the  Statt«  occupied  itiielf   with  conuoei 
only  iu  so  far  as  it  concerned  privileges  whieb  tho  merehanr  eorporattoi 
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selx'ea  '  remained  for  a  long  time  outside  tlie  sphere  of  action  of  the 
•State  and  only  exocptionall.v  encumbered  its  budget. 

vsubliehing  uow  iodutitrm ;  but  it  vras  out  without  influenoe  od  the 
quality  ana  good  lasto  of  tho  produets  of  our  favtoriM.  I[owever,  it 
Ml  intadi«iiMi  wh««!!  t-hi«  induHtry  wa«  «ntahliMh«K].  DiirrMc,  11.  214.  Dt* 
CilUuh,  "Hi«t.  tft  r^Kiiiio  do  la  tcrundt^i  iuduslriu  va  Franc«  au  XVII*  el 
XVIIl«  9.,"  1808  (Board  of  Coraropree). 

eajoyed  (c.ir.  tbo  watvr  morcbanls  of  Paris).  It  or^aoizud  fairs  and 
nuurkot«!.  prat«ßted  forci|;n  mcrohaots  nttendin^.  and  instituted  special 
judtfcH  fur  tlK'iii  (KuartU  of  th«  fairs  in  CliampaKo«).  Tlw  absolute  moD- 
arcny  multiiiliml  those  privilcfftw,  created  consular  nourU,  (M>nvert«d  pm- 
feuions  forinerly  fro«  inlo  roval  offlocs  (counif^nt.  bankcrs),  croatAd  cham« 
burs  »f  voiiimeroe  (central  cliamber  at  PariH  in  IfiOl,  7>roviocial  buurdit}, 
issuod  tbo  Ordinance  of  10^711,  cranli'd  to  Etnillt^inun  tlif  rii;ht  to  cngag«  in 
marin«  commerce  without  its  invntvinjc  their  doerodation,  prcated  in- 
tWldanUt  of  noinmen-f  (17(H)).  ('oniin«>r('<<  ni>w  fiiriii<.-il  tlw  objix^t  of  u 
naw  bnuioli  of  the  administration.  —  Kxlvmal  comincrw,  rxpuriation, 
was  at  first  forbiddon,  bficausp  it  was  feared  that  the  co«ntr>'  would  bo* 
com»  im[><>viinshMl  by  ttit«  furiehiiif^nl  of  it:*  nft){hborK;  i[i  tlw  14008, 
trefLtiescH  commorci'ti'll.'f,  l4i^S.e(«.)eneroa«hiid  upon  this  prirtoiplo  with- 
out deatroyitiK  it ;  it  r^annoared  noon  to  Iw  entarcf-ti  aeninat  the  powerful 
nval$  of  Prano«,  Spain,  Holland,  and  Kngland  (hJdic't  of  Iß.'j9  whivli  ro> 
caJls  cho  Navieation  Act  in  KnRland.  t^stabliabine  a  tax  of  fifty  mus  a  ton 
on  forffijT"  ships,  tantTfl  of  Ififi4.  Ifirt7,  etn.) ;  the  prohibitive  system  was 
»ppliod  si>  rigorously  by  Colhtirl  and  was  KeneraliKfxl  to  sueh  a  jK)iiit  und«r 
hiA  ministry  in  i-on^^t'ciufn^e  of  ropri8ai.i  exercised  aeainst  Kmno«;.  that  tt 
has  frviqucintly  been  onsignated  by  tho  namp  of  "Coibortism."  Onlbprt 
alM)  orKani/j"*!  in  a  uniform  nuuint'r  Ron.suial«-«  dt-sitim-d  to  prnifft  our 
Kiibjeets  in  foreien  countries.  Before  tiiis  timo  tbc^  consuls  wer«  appoinUMl 
bv  the  niercliaal«  thoitwi-lv««*  or  by  the  towns  from  which  ihey  i^ame. 
Tbe  Stat«  approiiriated  this  institutiou;  but  tlii-re  wvrv  uo  con;iubi  ap- 
pointed by  the  king  bofnro  tho  trcAty  between  Suleiman  and  Francis  I. 
CollMq-t  "conferred  on  Uwm  in  n  tk'finiff  manner  the  character  of  ogenta 
of  Ibu  Slate,  and  probJbitcd  them  from  enKaihuK  in  Iradu  on  their  own  oe- 
count."  At  the  same  timo.  ho  exoeted  oi  tnem  information  conceminir 
the  rotnmerco  of  th*  country  wherr  they  rwided.  Ptgeonnrau,  "  Iliat.  ihi 
cümmurcv,"  1890;   Matton,  "LiO  commerce  franvais  en  Orient,"  1894. 

>  The  eoloni«!  (Stat«  domain,  monopoly  of  eommerno)  were  not  at 
fintt  exploittMl  by  the  Stat«,  but  by  ereat  eompanica  (16tM,  (Canada;  in 
the  limo  of  Colbert,  Company  of  West  and  Eaat  indies;  Louisiana. 
1714,  etc.).  to  which  the  State  aeeorded  privileges,  among  others,  the 
monopoly  of  commeroc.  It  would  take  too  lone  tn  desi^ribe  the  roionial 
rSyimv  in  tho  time  of  these  frreat  ooinpanies,  and  the  transformation  they 
ooderwent  afterwards.  We  shall  limit  ourHclves  to  sayine  that  the  mm' 
paniefl  were  quasi-^overeijn^,  with  the  power  of  raising  and  maintaining 
troops,  trcatinic  with  States  friendly  Co  France,  appoinlinjc  the  icreater 
part  of  the  functionaries,  etc. :  but  their  statutes  had  to  be  approved  by 
the  State  and  the  mother  country  intervened  in  the  administrative  or- 
eanism  with  which  it  eudowed  tho  colonies.  They  su'?eumbed  one  after 
another  (for  ex.  1674.  the  Company  of  the  West  Indies  in  eonsoquenee 
of  the  withdrawal  of  it«  monojwly),  and  the  Stale  tonk  thwr  plaee;  the 
administration  of  th«  (loluoies  woh  eonflded  to  three  authorities  often 
hostile,  the  governor,  the  Intendant,  and  the  supreme  eoundl,  and  wa« 
modeled  more  and  mon.»  on  that  of  the  mother  r-oiintry.  The  cotunie« 
wero  foN*e<I,  iu  tht-  17008,  Lo  Ibmw  off  a  little  of  I  he  too  heavy  [ruardian- 
ship  of  tho  State  and  tho  constraint  of  the  prohibitive  system.  Uamhi-rt. 
"Table,"  »ee"Coloai««";  Dorr^.  tl,225;  Pai(/hu(,  "L.  XlVet  laCiedea 
IndoB,"  I8SÖ. 
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ToPir  2.     Thk  Royal  Domain 

§  4:iö.  What  it  EmbrM«d.  ^ — Tlu-  (Inmaiti  of  the  crown'  in- 
cluded two  parts:*  1st,  tlic  coipor«al  domain,  that  is  t»  say,  the 
lands  which  tlie  king  held  iii  full  ownersJiip  juM  as  a  private  in- 
dividual, a  :«eigiiiur,  or  other  person  might  hold  them,  and,  fiirtlicr- 
morc,  tliose  which  are  to-<Iay  classified  under  the  head  of  the  public 
domain  uf  the  state  ^  such  as  the  highways,  rivers,  and  navigaMc 
streams,  shore»  of  the  sea,  and  the  wnlls  and  moats  of  fortifie»! 
towns ;  *  waters  and  forests  were  at  an  early  time  detached  from 

■  BiBLinaBArQT:  Cf.  the  trrattses  on  publit!  law.  Bihlioff.  in  the 
"Or,  Kncycl,,"  sm»  "Domain«"  (t'A.  MorUf);  Catnti»  rt  Ottpin.  n"  15tt9 
et  »cfl.  Jafijueton,  "  Dotr.,  Table,"  h.  vo.,  and  Mpwially  p.  205 ;  Frrriirt, 
"Diot.,"  .«w  "■Dom,."  rating  a  isjinmrnt  of  Charondas  on  the  Ord.  I5Ö6. 
H«e  HApeeiallv  tb«  tnwtifios  of  Chopin  n.^72.  IU05.  1I)I2>.  Lebrel  ("Souver. 
du  rat."  Km);  Jiacywi  ('(EuvrM."«.  1744):  towei  { 'OpUBC,"  1052) ; 
La  Oarde  C'Tr.  hJstor.,"  I7i»:t) ;  U/hrre  de  La  PlanrM  fl*G4);  Henry». 
1.  2,  4.  "Diet,  dc  Drillon."  h.  vo. :  {finmiuct),  "Dipt,  dea  domuinra."  1702; 
Isambfrt.  "Table,"  »uo  "Domaiuc,"  "Itl(iini>iil,"  "RJvajn»,"  "Voiri«." 
etr. :  Pollaek  and  MaUtand.  l,  360;  Btackstonc,  I.  S;  C/.  " 8i>(Kmonal 
Hnanoes."  tntjira.  i'££2.  Add.  Luchmre.  "  Manunl. '  p.  267  (blbU :  L. 
Del\»U,  "Itwvviiu«  publirM  i-n  Kurmauiüo  ati  XII'i*.";  Lr/hvrf,  BCb-i 
XVIII  (CbumiMieiR').  hivcnlorii.'is  dvs  Arvh.  Pas-<k>-Cala)9.  Bouohos-du- 
Rb6iM,  CäW>-d'Or.  t>l«.  H^hrrf.  "Tli^ww  Erolo  dw  Chart*«."  1890  f  Plan- 
den)  ;  D'Arboia  lie  J ubainrilif,  B<vh.,  XXVI  (Chiiiiij)«^!«}.  titouff,  "  Jjy 
rtfeimo  eonimunol.  fonuo  do  IVxpIoitatioa  MÜffnt^uriale,"  180U;  Corilk. 
"Los  flnanwa  diw  duM  do  Bouruoirnc."  1K97;  H.  Sfe,  "Ae.  8e.  mor.." 
189«.  t.  '»I.  p.  .508  ("OriK-  des  dr.  dom.") :  Saanac.  "Thtoe,"  1S9D. 

■  Thn  divisions  of  the  domuin  worp:  I.  Tho  Tiiti  as  controdistin- 
Kuiabed  from  th«  "C«aa«l."  tbal  ih  lo  tuiy,  unoETtain,  like  th^  producta  of 
toe  "droit  d'aubaiiH'."  i-scbeat,  etc.  II.  MotabU,  Ibo  produot  ot  which 
variAd  (thn  amount  of  ibo  "farma^"  changcnl,  «.{r.  rooordcre'  fctts  and 
lolU).  and  IiuDuubIa  ("rens."  rents,  etc.  alwuyti  the  «ame  in  prinri]}!«). 
A  subdivision  of  tho  ÜxikI  domain.  III.  Tt»  Craad  (soiKoioncs  bavins 
Ihn  riftht  of  juatico)  and  P««t  (detachod  parocl«).  The  property  pom- 
PHmnI  in  the  "caniier'  domain  paued  ■>f  full  riRht.  into  the  fixed  domain 
at  the  end  of  ten  yi-arsuf  admi lustration  by  royal  offietwor  was  ao  oloanflod 
by  edicts  or  doolaratiuns.  By  this  mranit  it  bocamo  inaUenaM«.  Ths 
petty  domain,  tUe  exploitation  of  whirh  woidd  biive  b(H-n  too  expiKturive. 
was  alienable.  Tb«  private  ur  individual  domain  of  ibe  kiiiK  oompriHKl 
the  property  possemod  by  him  before  Iii»  occcssioQ  to  tho  throne;  it 
beeame  inrorpurnted  in  tbe  royal  domain  as  a  r«mlt  of  hi*  aooMtadon,  but 
remained  alienable  fur  ten  yean :  tliis  was  a  period  of  proof,  a  kind  of  bI«» 
before  being  dassiflod  in  tho  great  or  potty  domain.  Bap«t,  "Hist,  des 
joyaux  de  la  eouronne,"  1889.     f>iipm,  p.  347. 

'*In  Romuu  law.  was  the  Statv  thu  owner  of  property  which  could 
Dot  b«]on^  to  privato  individual)«  lMy!an!<e  it  w&n  deagnod  tor  ihp  uho  of 
all.  or  did  it  Itave  over  such  land  only  a  right  of  sovwai^ty  ?  Tbepoinl  is 
debaUbto.  Girnrd.  "Manuel  de  dr.  nun.."  p.  233  (2d  ed.] :  SaUitU»,. 
N.R.lt..  1880.  In  «las«ical  law.  a  tendi>aoy  is  obiervod  lo  aepante  titf 
publie  durnaiu  of  the  Stale  from  itK  private  domain  (that  is  lo  say,  ordi- 
nary pruporty.  susovptible  of  prt\iLto  ownundiip,  land«,  etc.).  On  the 
contrary,  feudalinm,  maldng  little  diättnetion  hetvocn  ownimbip  and 
Bovereignty,  united  under  tbe  same  title  all  tho  rights  of  the  Stato  in  its 
domain.  Tbe  diaiinctiim  outlined  at  Rome  reap|>oarod  undor  tho  mon- 
archy to  be  sanctioni-d  finally  by  modem  law. 

*AmoDC  tbe  depeodeneieK  of  the  domain  were  alao  ninked  territorial 
seaa.  the  idands  and  accretionii  formed  in  ibeso  Boaa  as  well  an  the  atraanM 
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the  onlinar^'  domain  ;  2d,  the  inooiporeol  dom&ln,'  that  i.s  to  say, 
the  dues  ("  droits  *')  collected  by  the  king  :  la)  in  the  rapacity  of 
isoigninr  (feudal  <hies) ;  (b)  in  the  rapiicity  of  .suzerain  or  soverpign 
(<!omairmI  dues) ;  (r)  by  reason  of  his  right  of  general  police. 

Tha  coiporeol  dom&tn  nnlinurily  Included :  (a)  lands  ("  in 
Ellodio,"  "  in  ÖHCO  ")  cultivated  by  copyholders  ("  cciisitairrs  ") 
or  serfs ;  (6)  fiefs  granted  to  vassals,  —  this  was  the  nrdinarj- 
divLsion  of  every  seignioriiii  domain.*  The  management  was  m- 
trusted  to  the  provosts  and  royal  bailiffs  who  were  umler  the  control 
of  the  superior  courts  of  finance.  The  domain  was  increased 
gradually  at  the  expense  of  feudalism  in  the  most  ifiverse  ways: 
purchase,  marriage  dowry,  inheritance,  confiscation,  and  c()nquest. 
Having  acquired!  hi»  kingdoui  in  this  fashion  the  king  was  suffi- 
ciently justificil  iti  reganling  it  as  his  i)atrinmny.  Incorporation 
of  lands  in  tlie  «tomain  tfKik  place  expressly,  in  consequence  of  a 
declaration  (e.ff.  return  of  an  appanage,  confiscation,  feudal  with- 
drawal) or  tacitly,  as  in  the  cascnf  land  held  and  administcreil  by 
the  royal  officers  for  a  prritKl  of  ten  years;  it  t(«tk  place  also  by 
means  of  merger  of  rights  when  the  proprietor  btvame  king. 

WatftTB  and  Forests  ^  received,  at  the  end  of  the  120()  s,  a  special 
administration:  Ist,  special  directors;  2d,  venlerera  or  "gruyers"; 


.  id  naviftahl^  rivom  (whos*  beds  conaequraUy  Mon^fed  tr>  thn  Idng), 

ittärren  and   wa«te  landi),   buildingB  on   public   places   (p/.   Loytvl,  277). 

lltOyel.  no.  3T.!  and  rullowing  :  the  Eiaall  rive rs  and  ways  beIongi?d  to  the 

•eii^niors  of  thp  lands  through  which  they  tlowpd.  tho  hrooka  to  the  in- 

Idividual  t«nsnts.     Tho  risht  of  fishing  in  navigable  rivurti  belonged  to  the 

;ldn(r.  hut  navigalloa  of  tnem  wob  trw.     The  publiu  ruads,  ihu  width  of 

■which  was  dotcrmined  by  rogulations  (»pvrnty-two  foot),  could  not  bo 

phang»'d  except  by  order  of  Ihe   king.      CJ.  Fcrrürr.  Oityot,  and  Jgambert; 

La  Oarde,  ch.  IX. 

'  The  incorporeal  domain  should  have  comprised  all  the  rights  of  tho 
public  power;  but  in  it  were  included  so&roely  any  except  the  old  seigniorial 
rights  ;  the  greater  part  of  Ihe  tajdng  puwor  renmined  outside  of  the  do- 
mainal authority,  for  which  no  explanation  could  be  made  oxecpt  their 
origin.  Cf.  Oornian  theory  of  the  "regnliit" :  public  wayx,  n&vigable 
Btrüams,  forests,  hunting,  nunc»,  raunius.  On  thu  iormaliun  of  this  theory 
and  the  character  of  the  king's  right.«,  r/.  llrutUr,  '"Inst.  d.  d.  Privatr.." 
II.  3fl8  (6  74);  Schröder,  jft  48.  .W;  Slohh.-,  "Deut.  Privat.."  T.  529. 
For  England,  see  Blackslone,  I.  8. 

*  Thodomainjil  administrntion  never  ^ot  so  far  ai  making  an  exact  and 
complete  register  of  the  right»  of  the  king,  England:  "Über  Ilubeue" 
(about  1234»,  (Aquitaine.  1137,CbanipQgii«.  12S5,4]tc.) :  succvssiun  (Bur- 
pindy,  1002.  county  of  Toulouse.  Quercy.  Houerguo,  1271.  et«.);  feudal 
seiz^ure.oonfiseation  <Xonnaudy.  tSOCJ.elc);  ounquest  [Lower  Languedoo. 
122fl.etc.).  The  "pariages"  betwivn  the  king  and  thußhurchesorsvoular 
seigniors  prepared  the  way  for  complete  union  with  th«  crovn.  laambtrl, 
"Table."  see  "Territoire;  Z^cAajieiic."Codedwiterrion),"  1761.  "Tilres 
dp  la  maisun  de  Bourbon."  lfift4-74. 

•  FUury.p.  144;  /jraimt^rf, " Tabic."  »ee  "Eauxet  Forets,"  "Qaronnes," 
etc.;  Sainctvon.  "  Baux  et  fur^ts "  Oois).  1610;  La  Gar4e,  oh.  VHI: 
Ciiauffourt,  ■' Tnstrueiton."  1609.  1642;   De  Froidour,  "  Instr.  pour  lea 
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3d,  keepers  or  sergeants  (1201),  witli  a  superior  court,  the 
"  Mnrhle-Table  "  (1.146)  and  a  sovereign  master  ami  reformer 
(i:i((2-l.'U8)  who  presiiiwi  over  the  latter  body  and  liad  the  general 
dirt^rtion  of  the  administratiuii  (13M).  The  unity  of  direction, 
abandoned  in  tiie  löüüs,  was  reestablished  by  Sully,  who  created 
a  superiiiteiKlent  of  waters  and  forests.  Colbert  re4>rgaiiizeil  the 
masterships  and  to  liim  belongs  the  credit  for  the  ordinance  of 
1660,  the  basis  of  our  existing  forestry  law.'  From  his  forestry 
domain  the  king  t|erive<l  iiuiiierous  revenues:  proceeds  from  the 
sale  of  cuttings,  from  the  a<ljudication  of  acorn  pasture  rights 
("  pannages  ").  from  the  sale  of  acorns  and  from  pasturage  in 
forests,  from  fees  on  the  sale  of  cuttings  by  private  individuals 
("grucrie,"  "  grairie,"  "  tiers  et  danger  "),  and  from  license  fees 
for  tlie  privilege  of  hunting. 

§  436.  IndlTlslbUltr  and  Inalienability  of  th«  Crown  Domain.' 
^Wliat  the  kings  acciuiri'd  on  thi-  one  hand  through  the  property 
nature  of  fiefs,  they  often  last  on  the  other,  hccauäc  this  same  Sys- 
tem authorized  them  to  dispose  of  their  lands  and  to  di^uneinber  the 
domain,  and  this  was  done  by  the  kings  of  tlic  first  two  dyna.stie3. 
It  was  as  much  to  the  interest  of  the  kings,  however,  to  presence 
the  land.s  which  they  had  already  acquired  a.s  to  acquire  new  lands ; 
prudent  statesmen  were  consciou.s  of  thi.s  and  eoulil  not  fail  to  be 
imprcAscfl  hy  the  example  of  the  Church,  which  forlmde  the  aiiena* 
tlon  of  its  property  and  whose  patrimony  never  eeiw^l  to  inereose.. 
.\t  the  same  time,  tlie  Roman  theory  of  sovereignty  put  an  obstacle 
in  the  way  of  the  abandoimient  of  the  rights  of  the  State. 

(A)  The  royal  authority  proceeded  at  first  according  to  circum-J 
stance;  when  they  found  themselves  at  the  end  of  their  resources < 
the  kings  of  the  13Ü0s  revoked  the  alienations  already  mode,  only 
to  make  them  again  a  little  later.  These  alternations  of  revoca- 
tions and  sales  hardly  tended  to  reassure  purchasers  and  to 
strengthen  the  credit  uf  the  State.'  (B.)  Tlie  15ÜOs  proclaimed 
118  a  principle  of  public  law  that  which  had  seemed  to  Im*  oidy  a 
financial  exiiedient  (Onl.  Mouhns,  15W)).*    We  see  in  it  an  tm- 

vcntM." — vtth  notM  by  Btrrirr.  17S9:  PttqHtt.  "Txiia  forcBtifirns  de  b . 
fViuico."  1753;  ßattdriüarl,  "Tr.  d.«t  Eaux  o<  P.."  1821;  Ufauni,  "t 
toi^u  do  la  Qftulu."  18ÖS;    De  XHoHne,  "  Hisl.  du  d<>«6oh.  dea  bou 
marais  avant  1789,"  1891 ;  "Recueil  des  eauz  ct  f.."  1753. 

■  Th«  TorwU  of  the  Slat«  were  vmlu«d  ftl  1.360.000  Uvtm  in  1703, 
the  »all  mamhcs  aud  mioes  at  flhy  mitlions.     Stourm.  II.  453. 

'  DrtjnnhnJi.  "IX*  I'ali^n.  cl  prcflfr.  dM  hions  <\v  I'Etat."  1S62. 

'  I31S.  1322,  1357.  v\x.     Uamhrtl,  "TaKl©."  «e«  "Domaine-" 

«Ord.Pt-b..  1402.  Oril.Cttlti>ohR<ano.  I4L3,  Art.  80.  Charit  VII.  1425. 
Roll,  of  thi)  Pariiamvnts  and  of  tho  ChAmhor  of  A««ouats.  VioUrt,  tT, 
167;  A^ArrU  "U  Pari,  de  Parii.."  1890.  p.  203.     Onl.  Jun«  30.  1539. 
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downienl  of  tlie  kind  indispensable  for  the  fulfillment  of  hts 
functions  ("dos  ipsius  pegni  '*),  the  patrimony  of  Uie  crown,  of 
which  tlie  king  was  not  the  owner,  l>ut  only  tlie  adiuinistrator. 
Impoverisliment  was  almost  a  forfeiture  of  the  crow»,  wWilv  the 
greatness  of  the  royal  power  coincided  with  the  increase  of  the 
royal  domain.  The  more  extensive  the  domain,  the  greater  were 
the  kinK*s  revenues  and  the  fewer  were  the  contributions  necessary 
from  his  subjects.  Besides,  the  principle  of  the  indivisibiiity  of 
the  kingdom,  which  was  not  cleady  distitiguiabed  from  the  royal 
domain,  contributed  toward  the  acceptance  of  the  new  principle. 
Inprescriptibility  followcl  as  a  necessary  consequence.' 

The  principle  of  inalienability  was  npp)ie<]  to  the  incorporeal 
domain  as  well  as  to  the  con^real  ilomain,  but  the  text  of  the 
Ordinance  of  lUCS  did  not  appear  to  apply  to  the  rights  of  the 
public  power;  they  were  none  the  less  rcganicd  as  inalienable  and 
frequent  applications  of  this  idea  had  to  be  made  in  the  course 
of  the  long  struggle  against  feudalism ;  so  when  the  provinces 
were  annexed  aitccessively  to  the  crown  domain,  and  so  when 
the  seigniorial  richts  were  taken  over  hy  the  royal  sovereignty. 

§  437.    Exc«ptioiu    to    thtt    Bui».     (A.)    AppanagM.'  —  By  an 

appanage  we  understand  a  portion  of  the  royal  domain  set  aside 

for  the  children  of  the  king  in  order  to  provide  them  with  the 

means  of  subsistence  and  the  means  of  maintaining  their  dignity.^ 

OnthHacUprBvioufl  to  1566,«/.  /xnmbrri,  **TaMo."w)«  "Domaioe."  Oalli 
of  Ü10  iiog  00  his  aooession.  L«cond  in  "Fleta,"  3.  0.3  (//ouonj,  "Trait«« 
8.  lee  cout.  an^o-norm.,"  vol.  5.  p.  397) :  a  solemn  SMftmbly  of  all  the 
mvgreünit  of  Riironn  halt!  at  Montpcllivir  in  1275  proclaimed  th«  in- 
aUenalHlity  of  the  aoniaiD  of  tixa  orowu.  IT  Ltiu  fact  is  not  m,  it  Is  at 
toast  about  that  datu  that  this  priaciplo  bcfan  to  appear  (James.  Idng 
i>r  Sicily  in  1325).  /Mmhrrl.  I.  CG4);  Vinllrl.ll,  162  (sanif*  nviiliLtion  for 
til«  otDiT  Stau«).  Eneland  :  aut«  of  n«UDiptioD  ana  a  statute  of  Aiiae. 
I.  1.  4.  ivanutliMl  tho'ifrantH  made  for  more  thao  thirty-one  yean  or  for 
rnorm  tlmii  Hire«-  ptufratioii». 

'  N\'VLTllK<le«s,  property  whicli  bad  not  passed  the  staee  of  l«a  years 
wa«  pri'-wriiJtihUn.  The  Dee.  of  Dec.  1.  1700,  |wnnilt4)d  ltn»  proscription 
«r  doinniiiui  prom-rty  after  forty  vsara.     Civil  Code,  Art.  2227. 

•  Du  TiUrt.  "Rwuetl  dm  ro'i».  p.  2S0.  1618;  Ditputj.  "Rw.  dvt  droits 
du  «M."  IftVi  <<'h.  IVl:  BoiK-AW.  "Bihl.."  n.  108.  1667:  (/>«  Vnuetl). 
"Ruaai  n.  \e»  apaciiifcr»,"  s.  d.  *'(ir.  Kacycl.,'  h.  vo. ;  "Rnoueil  d'Bdits," 
1714;  /sumbn-f,  "Tahl*«."  we  "ApaoaRos";  Camus  tt  Dupin,  n"*  1607  rf 
«fl.     /»/rn.  p,  792:   ''f?oinpt<«  dii  mi  de  Xav.."  1884. 

'  Dowr>'  or  mnrrinff«  portiim  ordinarily  iu  imintiy  for  ifiHa:  doww  for 
th«  widow.  Inambtri.  "Table,"  bop  "Donairfi."  The  sysiemof  appanaKM 
rofiAtablieihed  fptidaliam.  hutprepftn^d  tFie  w.-iy  for  the  nriion  of  tho  prov- 
iaoos  to  lilt«  <<rown  and  tliNr  aMdmilation.  Cf.  Ä.  ^fol^nirr,  "Corresp. 
admin.  d'.Uf.  de  Poitiers,"  1896.  P.  Ouerin,  "Arfh.  hist,  du  Poiiou." 
1A81,  p.  17.  9"otiL  of  appanages  variablo:  under  the  tint  Capi^tiana. 
4üt4«t)ded  domainx  (for  nx.  tlie  dui-liy  of  BurKiimly),  litfn,  a«  a  rt.i)iuU  o( 
roaotJoQ,  small  fief»  ;^  from  the  time  of  Louis  vlll  (t.ucMairt,  p.  482)  lh«re 
wa*  a  n'tum  to  i^onndemhlr  dotations,  but  mea^ureR  were  taken  to  insure 
tlivir  rvtuni  to  i\w  domain  of  lli»  cn>wu.     Ou  TUUt,  p.  290. 
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Ori)>innIly ,  tlie  ynuiifrcr  .sniis  had  tht^  same  rights  as  t)ir  eldest ;  but 
once  the  system  nf  primogeniture  was  establislied  *  it  became  the 
custom  to  proxTde  a  dowrj'  for  the  younger  chiWrea.'  The  r^in'ii^ 
of  api>aiia[;es  which  was  established  for  tbeir  benefit  jiajs&Mt, 
thnjuglT  two  phases : 

1.  The  appanagist  had  full  owTiership  of  the  appanage,  sovereign- 
rights,  and  the  power  of  disprjsing  of  it  "  inter  livos  "  and  even 
of  bequeathing  it  to  his  collateral  relatives.  The  appanage  wjis 
reanne.xed  to  the  crovm  domain  only  in  exceptional  coses,  such 
as  di.sin  hen  lance,  or  succession  nf  the  reigning  prince  to  the  np- 
panagist  or  inversely. 

n.  Witli  tlic  principle  of  the  indivisibility  and  inalienability 
of  the  domain  llien-  appearr»!  a  tentleiicy  to  give  the  holder  of  the 
appanage  only  teuiiHirury  riglita.*  a  !»orl  of  usufruct  trauMiii».sil>Ie 
only  in  the  direct  line.*  (a)  The  appanage  could  do  inure  be 
alienutcd  than  luulil  the  ruyul  duuiabi;  the  king  received  it  Imrk 
free  from  debth  after  the  fashion  of  a  substitutiun.^  (l)  In  the 
sut.-cessiuns  to  the  appanage  male  collaterals  were  excluded  (frum 
L^>uis\^II)  as  well  as  daughters  (Philip  the  Fair)  so  that  it  reverted 
to  the  cronii  upon  tlie  extinction  of  the  direct  male  Une.*    During 


ft 


'  L«yifl,  839;  Du  Canfff.  w-e  "ApanÄmirtuni  "  O^rman  law:  "uW 
rimugcoilura.  ibi  apuniLciuni."  The  ritibl  lo  au  appmioeH  fJÜxtc^  only 
or  tliost'  who  werp  pxcluui'd  from  tho  auircMwion  by  virtue  of  birthright. 
Thir*  WH»  no  appaiiKKc  in  lln-  Hfctimi'  of  thprath<>r  (h«wevpr.  Iht-oldeott 
Bou  somi-timoK  rvcL-tvi-il  il  at  Iiis  niujohty),  but  a  stmplu  rtfrhl  (o  icaiaco- 
n&neo.  The  appona^-  «rait  »oinotimc«  awieni-H  to  ihc  rlyrutsty.  Hitnetime« , 
to  thi'indiviiiual  audfor  lif<i.  ll  wasduofmni  th(*  stitU'.  if  I  tic  king  had  »' 
civil  list. or  from  tbo reiirmDepriD««  wheu  hv  bad  a  ]jaLhmou>'.  ^Prussia) : 
ItotUtnitorff,  "EripycL  d.  Rwhuiw.."  p.  I2T7  and  the  bibliograpliy. 
"  Apanafnum,"  hereditary  tY<nt,  was  oppoAt<d  to  "Paraciuia."  endownuuit 
in  IaQd<rd  property  «ith  ordinary  »overcien  riKhtfl  (.whioh  amazos  r«ecDt 
laws). 

*  Lojfxft,  Tkll}:  "dnil  li^  roi  apanafcft,  mariaito."  But  tbi»  wax  doubt- 
less only  a  moral  ohhsation  :  there  was  no  moao«  of  ooinpuldon  lo  Jusiire 
Itt  oxmution.  In  (tcrman  law,  thcn^  nniild  be  re^oUFBe  to  the  faniily 
eoUDcit.  "D4»eiaion8*'  of  the  "Parlemfnt,"  12S4.  (Bmtlartr,  "Wot*«  du 
Pari.,"  I,  3Wt) :  "non  possunt  peter«'.  Red  primoKeoitusquaoiuta  vult  et 
quando  vult  ein  (Hinfert.'*     ViolUl,  11.  1.^7:   Lwhairt,  p.  485. 

*  Was  it  for  this  reitson  that  appanages  wen<  lajver  in  extfat  from  tfa* 
time  of  Louis  VIII?  Wa»  il  not  rather  l>o<-ause  they  were  in  baroiODy 
with  the  ext^^nsion  whinh  the  domain  underwent  ? 

*Ord.(M.,  i:i74  fVI,.'S4.  /M«mf<rrr,  V,4.^0).  1 1  did  not  fall  by  dispoci- 
lion  nor  to  ibo  female  lino.         *  (Juyot.  "Kapert.,"  vol.  II,  y.  330. 

*  The  appanan  retunuvl  to  th«  nmwn  if  i  he  apnanairiKi  diHl "  jrinehevede 
proprii  oorporis.  without  direct  heirs.  Ix^ui»  VIII  ho  Htipulalvd  in  th* 
eaM>  of  the  appanage  of  the  Count  of  Arlois.  Tettitt.  "lÄyoLUM  du  Tr. 
dM  Ch.,"  no.  I7h).  Application  in  l2flK,  1284.  Cf.  appanaM  ol  Plülip 
the  Tall  {ViiJIrl,  II,  57) :  A<-l  of  i:il4ex<'liiilinKdauKnt«r«aod  Ol«post«rior 
ac't  of  Louis  the  (^uam.*bome  ret>alüai;  them  to  uio  huccgoIoo.  beeausB 
the  natural  right  recniired  that  they  should  inherit  in  default  of  nuUea. 
"Invent.  Art?h.  Pa»-de-CaUia,"  I.  91. 
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Uieir  lives  tlip  appanagists  lost,  following  the  example  of  the  seign- 
iors, a  part  of  tlieir  sovereign  rights.'  Each  appanage  hart  its 
particular  law.-  and  its  code  in  the  edict  by  which  it  was  created.' 

(H)  PledB«.  or  Cbarg«.'  —  The  domain  might  atill  be  alienated 
for  ready  money  to  meet  the  expenses  uf  war,  by  letter*  patent 
enactefi  and  pubUshed  by  the  Parliaments,  in  which  case  there  was 
perpetual  power  of  repurchase.  In  spile  of  the  formal  terms  of  the 
Ordinance  of  February.  15(50,  Art.  I,  alienatioa.  in  such  a  case, 
tnok  the  form  of  a  simple  ptedgt*  tu  guarantee  the  reimbursement 
of  a  loan;  the  purchaser  was  desigtiatctl  as  a  mortgagee  ("  en- 
gagiste  ")  and  the  king  prestrved  the  ownership  of  the  part  of  the 
domain  of  which  he  was  disseisted.*^  The  excliaiige  did  not  offer 
the  dangers  of  alienation,  since  tlie  domain  was  not  diminished. 
It  was  authorizwl  without  constituting  an  exception  to  tlie  rule 
of  inalienability,  uiwn  the  condition  of  certain  formalities  (Edict 
of  Oct.,   1711). 

The  monarchical  law  began  by  regarding  the  royal  domain 
as  the  property  of  the  king;   later  it  made  the  domain  the  in- 

'  The  kinjt  nwLTVwI  for  Iiimgelf  the  rights  of  soveroiirnty  and  of  juris- 
diclion,  of  faith  And  liogo  bnmfi^,  the  guardian  «hip  nf  r>hun?hci4  and 
cathL-drmU,  jurixrliotion  of '' royal  ca^t) "  and  of  f&nf*  which  iht-  kiiiK  kni<w 
bj'  prosMtution  ("pri^vctnliou"),  nomination  to  many  offloes.  etc.  Du 
Vattfff,  see  "FieKalia."  Prom  IS-lt'i,  ftaint  I/uii«  re«wrv(rd  for  himself  the 
nWIiaof  th<3cliuri-hGa  (*'rt>KiLlia<.-ivitaluni").  and  wen  royal  rcffuUa.  The 
holdor  of  the  appana^'  va»  hound  Ui  ttart^  for  tiw  fon^t,  tg  a  good  father 
would  care  for  liix  riLHiily,  <'iilLin(i;  the  hieii  Int-n  only  to  rciMiir  t<diüc«fl. 
Cod«  Huury  111.  p.  957.  Auf»jrd,  vol.  11,  «h.  XO;  DttptiMC«.  I.  7.  and 
11,313:   FvTTÜrr.  Dipt. 

'  Crpalion  of  th»>  rounril  nf  tlin  appanntto  nf  tho  Dukv  of  Orl&in», 
July,  178Ö  ilsamhrri.  28,  2IK) :   coniplrolk-r"  «vm-ral  iihuL.  27.  265). 

*  Tho  Constitutional  .\s>«eml)ly  dotiland  |22  Kovpmber.  1790)  that  rool 
appanoK«:"«  i(Hot)l<l  no  lo»e<'r  Iwt  grmnt^^l.  Idt>a  of  th<-  rf^luclion  of  the 
uupaiuLüTu  to  Ali  aimuity.  Ord.  0?t..  1374,  1  and  4  (VI,  'i5),  14841.  ViolM, 
II,  161  :    Vuitrf/.  I.  47-1 :   Dtajardin«.  op.  dt. 

'  Ixtinthrrl,  "T»I>1"*,"  ttM>  "Dom.  «tnjcajc&i." 

^Fleury,  p.  153.  Ist.  Tlio  priu(Kt  upon  whom  tb«  KffWOMtf/b  WMttlwi 
wu  eallcd.  for  <.>xatnpIo.  Duke  nf  OrltWis.  otx-. :  the  «neuiBte"  (tenaafe 
of  crown  land")  xeiRnior  hy  pledge  of  auch  duchy,  etc.  SdT  Th«  nral:  r*» 
ci'ived  in  hi^  uuint.-  faith  and  hoDuue  and  «x«mMa  all  the  feudal  rii;bl»  tus 
proprietor  of  thr  dominant  flof ;  he  was  obarged  only  with  iran.'inull.ing 
to  the  Chamber  of  .-Vccountii  in  duplicate  lh<^  acta  of  faith  and  liomagt«, 
et«.,  in  order  to  uroscrvc  ihv  riicbt«  of  tbi'kine-  Thi>  "cnira(:isi"cxt*rctiMMi 
tht^M.'  rights  in  tno  naml^  of  tho  king  as  a  Kimph>  u.>cufnirtunr>',  held  only 
the  right  uf  usufruct ;  th<i  king's  ofliovn«  n-c^civ^-d  fn^ni  him  fatlh  and 
vowti.  3d,  Justinci  was  reudort'din  tht-namcof  tliv  holder  of  thoappaaage; 
aft«r  ICItH,  in  hi«  name  and  in  the  Jdng's  iiamo.  In  domain  of  in«  "en* 
ga^^t "  justice  wa«  rendered  in  the  numi^'  uf  ihi^  kin^  onlv  ;  lht>  rtrotcr  did 
not  cv(>n  have  the  honorary'  rieliti«  at  hii;li  jiL-^iiciar.  4th.  ThL>  officers  of 
the  appanage  were  appointed  by  th<>  princo  with  I  ho  np|>mval  of  tho  king. 
Od  "  eajca^et "  lands,  tbe  Idng  had  th«>  full  right  of  pro%-iMioii,  if  the  jiower 
of  dlspOMing  of  the  offiuui  was  not  ü)4pi>('iuny  iiifludod  in  ihu  Luruis  of  tho 
•'engagement";  but  on  all  othom  the  oflleers  were  always  royal.  Cf. 
Femire,  Diet.,  see  "EogaKisle»-" 
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iilienable  patrimony  of  the  Slate.  The  Constitutional  .Vscmbly 
'llstiiigubitied  in  the  national  domain:  \si,  the  public  dom»izi 
of  the  State,  including:  (a)  property  which  wa.s  used  bv  all 
(rivers,  ix?rts,  and  roads);  (b)  the  rights  of  the  public  power.' 
2i\,  the  prtvkte  domain,  composed  of  all  property  or  rights  belonging 
to  tlie  State  such  as  would  belong  to  a  private  individual.  The 
first  alone  were  made  inalienable,  by  reason  of  their  nature  or  pur- 
pose. As  to  tlie  others,  tlie  so-called  national  prop«rt7  (property 
of  the  State  and  of  tlic  Church),  the  Constituent  Assembly  onlere«! 
their  sale;  1st.  in  <inler  t<i  efiver  tlie  clefieil ;  2d,  W't-ause  it  was  not 
believed  to  be  wise  for  the  State  to  be  a  proprietor  and  to  exphiit 
land.  By  alienating  the  lands  which  it  jx^ssesseil  it  parceled 
out  and  twnimereialiKed  the  doil  —  an  advantagi-  both  cconuoiic 
and  political,  ätnev  the  lauds  would  be  better  cultivated  and  the 
mas»  of  purchasers  would  be  attailieil  tliereby  to  the  iww  regime. 
In  a  genera]  way  tbe  pn>perty  constituting  the  private  domain 
was  declared  to  be  alieuablv  by  act  of  legislature.' 

§  438.    Th«  Incorpor«al  Domain.  -  -  (A  I  Svlgnloiial    Dum/  such 
as  the  "  ccns  *'  and  rent,*  "  banalities,"  profits  of  justice,  fines. 


'  .-ViiH^iiit  lliv  natiiiria)  piwMHt«ion.t,  the  n]i<<nation  of  whioli  ttic  R4>volu- 
tiuii  prohibited,  thi«  valuatioa  wati  iniuU-:  Ist.  Xhnm  iiilliutui,  tfao  prup- 
ertv  of  llio  cltTnv  nnd  «'rown ;  2d.  *2i  biDions,  thf>  properly  of  "ciiujrrf'j" 
and  refupM-h-  ( Dt^-.  of  Fvh.  12. 17tH  ;  Mart-h  12. 171*3).  Total ;  5)  hilliun«. 
<tmali  pay  for  the  forty-flvc  Mlliona  of  asüignatK  ihnt  were  issued.  CJ. 
on  this  eKltmAt««  and  im  th*>  «xaegfrntioni  of  [lie  Itevoliitionary  periud. 
Slourm,  II.  44>>.  Iiiquiry  uf  ISÜSä  ifrupoK  of  tlm  biltiuu  belotii^'iiie  to  ibe 
emigres,  ibul.  liourgnMi.  "Et.  «.  Ifs  hicn«  foclt'H.  Bvant  lu  lU'voluiion." 
1S!)T,  In  iU  viüiiRlio»  i»f  Ui«  projwrl.v  of  the  «-lorjp*  »nd  tbnl  of  tin?  rrown. 
lI|[>  Cuo-Hlilui'Dt  Assi-mUy  took  aa  a  buiJH  tl»;  pncus  u(  Ictunf  und  salen 
in  17iK).  .S(ourm.  11.4,'jO.  C/.  Rcp<irt  of  Cambon  of  Oct.  17.17112.  Lavoi~ 
wivr,  "Rinbemw  t^irit-  du  roy.  di"  Kfrnncp,"  17ÖI. 

*  Law  of  Nov.  22-Dk'.  1.  17D0;  ilii^  aJienatious  previous  to  1560  were 
drifinitive  unle«»  thf-y  contained  an  exproM  nM^ulring  r«tam  ;  those  mad*- 
«fttir  that  date  wi>rv  revoked.  Tho  disposHeesed  Tiolders  of  appannKi>s 
r«H«Y«d  an  annuilv  fn)m  the  Stuto;  the  " L-ii|nMriate "  roiild  Imj  deprivitd 
of  tlie  tanrl.  bnt  only  in  consideration  of  reimbursement  for  the  amountx 
he  had  aetually  paid  1o  tliM  StAte;  buyers  ftavr  tlicir  titles  annulleal  iti 
ease  of  irreßularitv  in  ftirni.  for  fraud,  or  for  wrong.  In  default  of  powvr 
to  reimburse  their  crecUtoro,  they  were  allowed  to  remain  in  posscsmon. 
The  Deer«?  of  10  Prim.,  ywar  1 1 .  dinpossessed  purely  and  nimpJy  all  holder« 
of  the  dotnaia.  hut  it  was  Buspend(>d  (23  Fnm.,  year  HI).  The  law  of 
14  Vent-,  year  V 11,  definilely  regulated  the  situation  of  all  pofiseftsora  what- 
ever <"en|rafiist'e)i."  "^hauint<tc>!<."  and  even  donees);  ihey  bea^^DW  In- 
enmrautaMe  owners  npnn  nonditjon  that  they  paid  a  fourth  of  the  value 
of  the  property  nw-eive«!   by   tliifm.     ff.   Iäw,   Manth    12,    IJßlV 

'  tmmheri,  "Table";  Ra<}ufau,  "Indico  dtwclr. royau.xet  t>eiRn.."  ir>20: 
La  Gardf,  rh.  XI.  In  the  iaOO.i:  "domaJnn."  "eeni."  ■'taiUe."  etc.; 
"explola,"  jiidieial  n-veuue«:  "»■«■nd«  iHMiPonim,"  wood  cultinfi;  "bi- 
eilla."  chanei'Ilery  futw;  "raeliPla,"  reliefn  (Ord,  1235.  30),  etc.  ;  "fore- 
fiwturtn"  and  "e*ehe<e1(u"  oonflseated  property  or  «uecentODB  collcctAtl 
hv  Tile  kine.  Lwhairr.  '>7S ;  Coville.  "  Finances  dm  due»  de  BoHnt«*(mp.'* 
1807.   DoHu,  245.    *  Z^  Gordr.  ch.  XI :  duori  on  fiQrs.oonBivee,aad  ullodm. 
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confiscations,'    rfisinheritances,    wrecks,    vacant    lands,*    tolls,^ 
etc. 

(B)  R«raUui  or  Dom&in&l  Dum  (that  is  to  say,  seigniorial  dues, 
which  had  become  the  exchisive  prnpertr  of  the  Icing  and  formed 
a  part  of  his  domain) :  *  amortization,  new  acquisition»,  "  franc»- 
fiefa,"  allodial  fees,  rij?ht  of  escheat,  bastardy,  ennoblement, 
naturalinttion,  legitimation,  regaHa,  etc.*  The  sale  of  offices, 
the  right  to  the  gnlHen  mark  ("  marc  d'or  ")  paid  by  every  one 
who  obtained  from  the  king  a  public  office  or  a  favor,  the  gift  "  for 
a  happy  result,"  paid  for  the  confirmation  of  offices  and  priv- 
ileges, the  sale  of  letters  of  freedom  of  a  company,  —  all  belonged  to 
the  same  order  of  ideas.'  Likewise  monopolies,  coining  of  money, 
salt  springs,  the  businejw  of  operating  stagccoacht</  gtinpowder 
and  jiflltpeter,^  and  tobacco  '  (numerous  monopolies  in  Palestine 
and  in  England,  1580,  of  iron,  gunpowder,  vinegar,  paper,  etc.). 


>  Sdgtiional  «ourta  (^oatmufd,  the  proflts  of  justice  rcmained  for  the 
seigniors.  On  oonflKimlion,  e/.  Lojfsrl,  839  and  following  ("  L$»e  majt-Kt^," 
tliun  I,hi>  king  took  BVerylhinB).  La  Garde,  «li.  II  and  VIII.  RJEhla 
and  emoIuint'Dtn  of  rocorden,  tbid.,  eh.  VII. 

'  Th(>  kiitg  and  lli(>  xcifniiurt  disputed  uver  these  fees ;  Mime  held  thai 
domuioiJ  or  iVfiialiiiD  duu»  ahould  iw  puL  in  thi»  <rliu».  lM\tsrl.  277  and 
following-,     Cf.   Eiatrin.  p.  5.S-1,     On  tnn  exploitation  of  l\w-  Jows.  infrn, 

S.  Ü78;  L^Khnirc,  "Man.,"  .182,  Ö9i);  Latard,  "Cond.  civ»  Juif»  de  le 
am.  royal."  (a  Kngl&nd,  d^hna  of  xhipwreoks  if  the  own(^r  did  not  pre> 
Bent  his  claim,  ''bonanaviarta,"  or  wreeks.  estrsys,  or  lost  animals,  vacant 
and  nnnll.'tr-ated  land.'«  or  oHohitat  ("dMidand."  th<^  forfeiture  of  all  animalti 
or  insI-nimpntB  that  had  cans«!  Iht-  death  of  a  man).     (Hojtton,  IV,  12.1. 

'  Tolls,  as  well  as  judicial  fees,  were  oonsiderpd  as  a  roncession  of  the 
kinif  to  the  Reitrnioni ;  th«  latter  ooiiM  not  establish  them  anew,  and  the 
Irinc  had  the  right  to  annpress  the  old  ones.    La  Uardc.  ch.  XX. 

Mnatr.  of  May  8,  137^  ilna-mbtrl.  V.  371} :  deBnition  of  regatian  right« 
((/.  iWd.,  Vr,  545).     BUtndfl.  "FVAI.  11.*' j.  141. 

•On  thene  variou.«*  rißhls,  ef.  ici/ni,  fi<9.  Haequtrt.  La  Carde.  oh.  IV, 
Ftrrüre.  Guu^t,  Ittambt-rt,  "Table."  "liastardy."ia.  "Ii'rano»-fief8."eto..  L« 
Gardf.,  eh.  aII  and  fnllovine-  In  Kn^lund  the  temporal  of  vacant  hish- 
oprie»;  in  our  time  th^'«*^  n>ven«(«  are  restored  to  the  now  hishop. 

•  JtQmbrrt."'Y&hW':L'i(;ariit,fh.X\  :  VuiVrw.-'H.  Deux-Montres."lSS3. 

T  hamhtrt.  "Table."  RAlktrhild,  "Hist,  de  la  poste  aiix  lellres."  lS7fi. 
Ix>uis  XI  organizr-d  the  imslal  swr^iee  in  the  exolusivo  interest  of  the  king 
(1404).  The  eomplrollt-r  cenend  of  iiosts  was  a  veritable  (rontrwtor 
("entrepreneur"}  who  lioiiRht  his  oflioe  with  a  vivw  to  deriving  nmflt 
from  it;  hi»  eonfeivad  the  idea,  under  the  minority  of  Ix>ui^  \ltl.  of 
puttinif  "courriers"  at  Ihe  nerviee  of  private  indi%'iduale,  «ho.  until  thai 
time,  wero  compelled  to  have  their  letters  taken  by  meKspneers  of  ibe 
towns  or  univem'Ues.  Lator  thn  adniinistration  of  thf  poslH  piktsed 
completely  to  the  State.  A  Huporiotendont  in  (ho  pla<<e  of  a  eomplroUer. 
UXii);  pHxileg«»  of  the  ma«t«r8  of  post;  monopoly.  Irt72.  tariff,  1673; 
Kdid.  .fftM-,  \G8f2  put  the  [wal  "en  rteic"  (appointment  nf  all  the  agenlii 
bv  thd  kini;').  JuriMlielioti  of  int«naaut8.  Lcifuien,  "Us.  dee  poat««." 
1720;  Bi^itoc.  "Lo«  Po«tos  fr.."  1886. 

«  Itambert.  "TaWe."  «w>  "Poudrw"  and  "Salpfll«»."  Edict  Nov.,  ia40. 
1001.    "R^ieie'Mn  1775. 

■  Toba^eo  «as  tax«1  In  1629:  the  monopoly  eatahlislied  in  1074 
paseed  to  the  rannen-gunvral  iu  \TM).     It  brought  in  about  thirty  mil- 
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§  439.  Mon»y.'  —  (A)  From  tJie  13(10  s  mya!  money  prevaÜMj 
aiifi  in  the  end  coiiijjletely  excluded  seignioriHl  money,'  MoiiiTHrj' 
unity  preceded  the  unity  of  weights  and  mea^sures  by  a  long  time, 
for  a  |K>litieaI  reason,  sinee  the  right  ti)  aiin  money  was  reganlc^l 
us  u  visible  sign  of  the  ijidependeni«  of  the  seigin'ors,  and  for  an 
economie  reason,  since  the  r^irae  of  a  plurality  of  coins  excluded 
any  guarantee  of  good  coinage  and  constituted  a  constant  im- 
pediment to  trside.^ 

(B)  The  orguninition  of  the  monetarj*  monopoly  e^'olved  merely 
applications  of  the  law  of  the  division  of  labor:  fa)  mints  in  the 
principal  towns  with  mint  masters  and  subortlinate  officers ;  (6) 
general  officers  of  the  mints  attached  formerly  to  the  Chamber  of 
Accf)unts,  constituting  later  the  Court  of  the  Mint  at  Paris,  erected 
into  a  supreme  court  in  1551. 

§  440.  Hlnei.*  —  The  mineral  inrlustrj-  was  subject  to  the 
s>*3tem  of  previous  license.    No  one  couh)  open  mines  upon  the 

lions.  R«KulBlioiia  analoffou»  to  tbose  of  to-day.  TIm  eultun*  uf  nntiv» 
tobacco  waa  prohibited  exce[>t  io  certain  provinfc»  recH-nily  annex«^. 
Prajichp-ComtÄ,  Plandirs,  Kainaut.  Artois,  AUa^e,  rBmbr^Ki.i  ilint«  of 
cuHtniiiH,  toliacc«  zones  at  a  re^ured  prieM).  Tb*«  ('oDstitut'Ul  A»»*imI»Iy 
suppressfld  tiie  moiiopoty.  and  allowoa  free  cultivation,  maauf act  lire,  aad 
sale  or  (nhanro  r20-27  Maivlt,  I7fri).  Tax  on  manufacture  of  Lohaiooo 
undftT  the  Dirertorat«  and  ConHutatc.  lieMttabUnhnutnt  of  lb»  mooopoly 
in  1SIÜ  (D<M.'.  213  Dtx'uinber)  and  authorisation  of  native  cultivation  under 
tlie  iiupi.'rviMioii  of  (■mpioyiwa  of  Lht-  iid  tut  run)  rat  inn.  I'ilaurm,  I,  3f>\  ;  luatn- 
btrt,  '"Tabl«."  *w?  "Toba«'."  Larehct^trie.  tAm«,  1887. 

I  A'.  Ore*me,  "Tr.  des  monnaicw."  <*d.  IM^ ;  L(b\ane.  "Tr.  hiat.  do« 
monnaif«,"  I6«l;  FU»t]i,  p.  II.*.;  "rmif^r.  dm  Ord.,"  M,  n,  1;  Sm 
Oarxk.  cb.  XVII;  Z>c  Bnitighrv,  "Tr.  do*  inunnaiea,"  I7'>i ;  Monc 
"Bibliog.."n''l58^(«f/;.;  f«omÄer(."Table."]*t'e"MBtiftre«d'or<.'td'anfBnt/* 
"Marqiif,"  "MonnaitM,"  eLo. ;  Kuehnirr,  p.  27fl  (Ttililiog.)  Hi  P-  591; 
BCh,  1870.  MÖ;  Utiprl  rt  Strrurf,  "Numismatiquü,"  t.  111.  1889 
SauUff.  "Doc.  r^.  h  PhiRt.  den  monnaios,"  1879;  S'ukrr,  "Adm.  de  f..* 
III.  For  (It-rraanv.  cf.  Srhradrr.  p.  519;  HhwM.  "Pr.  11,"  p.  153; 
Ouifu.  "\\i*\.  do  J«rus.,"  2-13. 

'  R^iform  of  Saint  l/niiis.  Ord.  ISIay.  12ti3:  tbe  king's  money  had 
oxcliiKivo  rifcbt  of  oin^ulatinn  in  \\\%  dtmiaiu  and  outiiidf  of  it  in  comp^'titioa 
witli  M'iiftiiorinl  money.  The  Idoe  alone  had  juriHli<'lion  over  infrai-lions^ 
of  Ibo  nniinanrp  fvimimiled  in  the  wipniorics.  Philip  tht-  Fair  «'(»nlroll«-*! 
«MKninniü  inimcy  »(>  ri^nmuitly  that  th«  Mi?i|;nioni  Kold  liiin  thrlr  ri^ht  rif 
eoiiiaev.  I'mitn-s»  toward  nionolary  unity  was  im  ratndly  accomplish«! 
that  it  bronelil.  about  the  annrtxation  of  thr  ä(>ft(  to  Uie  crown.  Flevry, 
p.II9;    Loy-ui.no.^  {t^\.  Oujnn):    L'Hommrau.l.  12.     T/.  finminn.  p.  5H4. 

*  Ritcht  of  soiKniorair«  for  ibu  kinx-  Altcrallun  of  moneys:  profit: 
I.  by  mixing  eoitper  with  gold  and  silver  {count*rfMt  monpyl ;  2.  by  rB; 
ooininjt  money  in  i^it-ulatiun;  'S.  by  ruisiiie  or  towt-riii^  tlw  nomii 
value  of  money  in  virculation.  (Philip  ili»  Fav  proeeodiid  in  tlus  DUUUNri; 
BCh.  187tt.  U,«!.) 

'Cod.TWwl.  10,  19:  Cod.  Juat.,  II.6.  L.  Pat.  Charli«  VI.  :W)  May, 
1413  (pretended Onl.  1321) :  /Mmbrrf.-'Tablo."  h.vo. ;  F/r.<ry,  p.  117, 1'^ ; 
La  Gar<lf,  eh.  X:  Dnrfttt.  II.  183:  Lamf-FUurj/.  "L6b»\.  min.  sou« 
I'anc.  man-."  18611;  Aguillon.  "Itdgiti.  diw  minoB,"  1886;  Kru^finxtr, 
thfiflis,  1888:  Add. Blavirr, " Jurisp.dM mim«."  1S25 ;  S. Luer."R.qu. hist.." 
21.  189:  h.  21.  July.  1791. 
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lands  of  private  individuals  without  the  permiÄsinn  of  the  king;' 
the  grantee  ("  entrepreneur,"  company)  indem nifieil  the  pro- 
prietor and  paid  u  tux  of  a  tenth  to  tlic  king.' 

§  -J'U.  Tftrious  Dubs  were  eollected  by  \-irtue  of  the  poHee  power 
of  the  king:  in^pettioji,  registration,  and  the  hundredth  farthing 
("  centit^me  denier "),  fees  relating  to  mortgages,  prescription 
and  stamp  taxes,  and  various  other  dues  (marks  on  metals,  gaming 
buusesj  btacksmlth  sho(>s,  etc.).* 


Topic  3.    EsTABusintENT  of  Taxes 

§  442.  Subsldl««  and  Impositions.^  —The  domainal  revenues  of 
the  feudal  nmnarcliy  were  not  taxes,  that  is  to  say.  «jntributions 
exacted  of  each  individual  as  bis  share  in  the  expunses  of  the 
^,general  interest  (defense  of  the  country',  internal  nnler.  etc.).  It 
WHS  not  as  king,  but  as  pntprietor,  seignior,  or  suzerain  that  the 
king  collected  most  of  them.  It  resulted  fn)ni  this;  1st,  that  the 
amount  fixed  hy  usage  could  not  vary,  as  it  should  have  done, 
with  the  needs  of  the  State ;  241,  that  outside  his  own  domains  the 
king  eould  not  deprive  tJie  seigniors  of  rights  of  the  same  kind ; 
this  wouhl  have  been  to  expropriate  them.  However,  expenses  in- 
creasing mnre  rapidly  than  revenues  in  consequence  nf  long  wars 
anci  the  augmentation  of  the  public  services,  the  king  was  forced 
to  find  extraonhnary  resources,*  temporary'  expedients  designed 

■  In  Knffland  only  gti[(i  nnil  nUvi^r  minex  were  royal.     Germany,  iScArA* 
4er.  p.  5S'i:   n-Kalia  o(  aiini-«  aad  of  sail  (Avi  of  (KU>:  all  metals  wer« 
r  «ubiwl  to  Hip  Bcrer«^«!.     Cf.  constitution  J'  doreffalibua,*'  U58.    **  Ooldea 
Bull,"  IMd.  Art.  9.     Blotultt,  l.'>7. 

'  The  sy8t«ni  of  domainallty  of  min*»  prevailed  during  the  f^udnl 
«noch  (oxnept  in  certain  rountrttut,  for  example,  Kngland.  wber«  the  owner- 
ship or  mini>H  hi-l()iiKed  to  the  owner  of  the  aurface] ;  one  can  hoarctiy 
«ee  in  this  a  "  rc^  nullius"  BUsoeptible  of  beine  a^i^uired  by  oooapation: 
but  the  Rtale  did  not  exercine  Jtü  risht  to  exploit  tninea;  it  autJiorised 
l^rivatA  persons  to  do  »a.  Cf.  on  the  Law  of  181U.  Aguithn.  "LSgial. 
ries  mines."  I8SB. 

*I.a  Garde,  eh.  X.  XVMT.  Add.  oh.  XVI:  the  »'mam  d'or."  or  tax 
paid  by  roy&l  oflioers  when  they  wer«  appointed  to  their  offie*. 

*  Pothernl  de  Tfuni..  "  lltch.  ».  ToriR.  do  I'irapftt,"  183S;  Bovtari,  "L» 
Pranoe  soua  Phil,  le  Bel,"  IR63 ;  CalUry,  "  Du  pouvoir  roval  d'imposer.*' 
IK82:  "R.  qu.  hist.."26,419;  F/«mnwrmoFi(,  "  Deooneessulegiaet  auxilü," 

11SS3;    Luchaire.  "Jnat.  mon.,"  I.  126.     /»amiert,  "  Table,    see  "Aides." 
"SubsideH." 

*  Domainal  revenuen  under  Saint  Ijoui»  amounted  to  about  200,000 
livres;  looal  expenses  a^nrrenated  about  70.000  livree;  expvosee  of  the 
king,  Rltont  70.000.  1  ndw  Philip  the  Fair,  extraordinar>'  rosouroBs 
produced  about  TilMMKlO  livrmi,  and  tn«  royal  domain.  4U().IXXJ.  After  the 
death  of  CharW  V.  the  receipts  increased  to  1,800,000  livres,  of  which 
300,000  were  for  ordinary  pevenue-s.  In  1Ä14.  4,600.000  livres  of  exlmor- 
dinary  reitournes,  acainst  300,(K)0  livres  for  the  domain.  Cf.  ViolM, 
II.  1Ö3. 
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to  provide  for  exceptional  expenses,  contributions  levied  with  a 
view  to  meeting  the  expense  of  a  fixed  enterprise  (for  example, 
a  war),  and  which  ceased  to  be  exacted  when  this  enterprise  wa» 
ooutpleted. 

(A)  In  the  1300  «.  —  The  king,  as  the  universal  suzerain,  de- 
manded of  his  vassals,  seigniors,  or  communes  the  feudiil  aifl,' 
at  first,  to  enable  him  to  engage  in  a  Holy  \\'&t  (the  Saladin  tithe 
under  Phih'p  Augustus,  1188),'  later,  to  carry  on  wars  in  genera]  ' 
and  for  other  purposes.*  The  aid  in  the  latter  case  was  no  longer 
obligator>'  for  vassals;  it  was  voluntary  and  constituted  a  free 
gift.*  The  king  had  to  ask  for  it  and  the  vassaU  could  refuse  it ; ' 
sometimes  he  negotiatt-d  individually  with  each  of  them ;  some- 
times he  consulted  the  provincial  Estate»  or  tlie  States-General 
(first  time  in  1314).'    The  view  is  erroneous,  however,  that  "  ac- 

■  Ord.  1, 534.     tiambtrl.  Ill,  15  (mairiaee). 

*  tn  l)4ß,  f-nisa^ln  nf  Lnui»  VII.  OHinanM)  of  Philip  Aueiiataa.  1 186 
(th<>  King  of  fV&nr-e  and  thu  King  of  Kngland,  at^'ling  in  commoD,  decree«) 
the  estabushmfnt  of  a  "dime"  ia  urdtv  to  eupuly  the  aeede  of  the  «ruMde 
to  the  Holy  Lund),  Oril.  US8,  '*dlmo  salauiiui":  wluMiver  refused  M 
eoeago  in  tlie  oruMidfi  paid  a  tenth  of  his  iocome  for  a  year.  Tbia  ImmI 
ordiooDo«  oould  not  be  eoforc^d,  and  the  same  was  doubtless  the  case 
with  ihif  iini.     Luchaire.  "R.  hiat.."  72.  SM. 

■  Ord.  Judo.  VAl'J  (I,  60*2) :  the  noblea  of  Auvefgn«,  on  the  demand  of 
the  kine,  erautod  " benovoloatly  aad  eracJousty"  «n  "aide"  for  the  war 
with  FlanÜRm;  thiH  ^fl  was  made  or  their  fmn  vill  utid  itpeoiul  Krare; 
it  was  not  t>xp«oted  of  thorn  except  by  " pure  ersfxt "  ;  Ibe  irraatiBir  of  it 
did  Dot  tnfluenea  Ihoir  succe<t8ors.  iWh  noble  baling  2.000  livros  of 
rent  paid  the  wo^es  of  a  man  undtr  tumit  for  a  vear ;  the  others  in  pmpor- 
tioQ  to  their  income.  Their  word  or  tbi>ir  oatli  was  taken  as  to  tbe  value 
of  their  rents.  The  amount  of  the  ^ft  wan  fixed  and  levied  by  the  dep- 
uties of  the  commune  and  of  tbe  nobl^  of  the  baili^-ich  of  Auverne. 
The  aohtes  were  not  held  for  aii\'  "Imid"  or  "arri^lre  ban"  duriDK  that 
year,  and  if  they  wished  to  follow  the  kin«,  they  rereived  waees.  Ord. 
Deo.,  1355  (iMmhtrt.  IV,  75S),  Art.  20 :  if  the  three  Kütat^H  did  not  »gn» 
to  Foroisb  aim  a  suitable  "aide"  the  king  returned  to  his  domain  ilie 
moneys  and  toothers  risht-i  that  he  liad  abandoned  (forfeited),  tuamherl. 
II.  781.     Cf.  Luehaire,  p.  271. 

'Saint  Louiü  and  Fliilip  III  levied  "aides"  and  roeeived  free  sift«. 
On!.  1205  (XII.  3SS) :  levy  of  a  fiftieth  of  the  value  of  the  property  for 
the  drfonsc  of  the  kinjcdom,  on  clerks  and  laymen,  with  the  exeenlion  of 
noble«  who  had  to  wn-e  in  person  and  at  their  own  expcoM-,  We  thus 
reaoh  the  subsidies  of  the  iSOOa.  "l(K-al,  unequal,  sometimes  refused, 
aomelimca  accorded  hj*  grace,"     LnekuiTt.  I,  120;    Vuitry.  I.  160. 

*  In  Germany  I  he  first  taxes  were  ealled  "Bedon"  or  "Beten"  (''p«tir 
Uones."  "pre<:ariffi")  because  they  were  exacted,  not  by  virtue  of  a  nehl. 
but  anked  as  a  favor  in  certain  eir  cum  stance«.  Cf.  "Benevolences'  in 
England.  Other  taxes  "pro  conser^-atiooe  imperii."  1374,  12V0.  .Srftr6- 
dBT.  p.  5.16. 

*  Ord.  June,  I45fl  fXIV.  3«7 ;  Uamheri.  IX,  278) :  Lani^uedoc  granted 
a  subsidy  of  116.000  livres  instead  of  laO.OOO  a«ked  by  the  king. 

'  By  reason  even  of  the  rifjht  of  *■ar^i^^e  ban"  or  of  the  levy  "en  maase" 
{Du  Cange,  soe  "Itetrobannum"),  Philip  the  fair  atikcd  for  "aides" 
on  account  of  wars.  BCh.,  5'  s.  1,  24.  Philip  the  Fair  and  the  EstatM 
of  1314.  ITis  flutwemnrs  oildrossed  tbemfielvcs  rather  iodividtially  to 
the  seigniors  and  to  the  towns  (131^.  I3Ö0,  etc.). 
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cording  tu  the  feudal  law  iiu  tax  was  lef^itiinate  unless  those  who 
hod  to  pay  it  gave  their  consent."  Tlie  aid.  voluntarily  granted, 
had  no  feature  of  a  tax  which  the  taxpayer  was  uiuler  an  obliga- 
tion to  vt)te  if  it  was  necessar>' :  and  it  was  not  the  payer  who 
grantetl  it,  but  the  seignior  or  tiie  commune,  who  levied  it  upon 
thuse  subject  to  them  and  who  transmitted  the  amount  to  the  king. 
The  king  attempteil,  it  is  true,  to  undertake  the  collection  of  the 
siun,  which  was  onerous  and  without  pruBt  to  tlic  seigniors;  half 
through  neghgence  and  half  tlirough  fceblenetts  t^ic  seigniors  often 
allowed  the  agents  of  the  king  to  collect  the  i&xcH  on  tlieir  domains, 
expecting  tliat  tliey  would  be  able  to  do  it  more  effectively.' 
Nevertlieless,  neither  Philip  the  Fair  nor  his  imme<liate  succe^sont 
succeeded  in  depriving  the  aid  of  its  character  as  an  extraonlinarj' 
local  and  temiwrary  resource ;  it  required  the  calamities  of  the 
Hundretl  Years'  War  to  transform  jt  into  a  general  and  jierma- 
uent  contribution  upon  alt  men  of  France. 

Subsidies  were  alwa,\'ä  free  gifts  and  often  the  granting  of  them  was 
an  occasion  for  the  re<!ress  of  grievances ;  there  would  be  a  treaty 
between  the  Estates  and  tlie  king,  tlie  Estates  agreed  to  furnish 
the  aid,  the  king  in  return  promised  tu  take  into  consideration  the 
demands  morleof  him  by  the  Estates.'   Grievances  and  subsidies — 


'  Scerot  inslrucUoas  tri^'ea  to  tho  royal  oommissioDors  for  tho  levy  of  a 
Bulwidy  at  tho  time  of  the  war  with  Flanders  (Onl,  I.  S-W.  370).  laatnfmrl, 
II,  781  :  "Ami  againjit  th«  will  of  tJie  harnns  laxf.s  cannol  he  levied  on 
tbeir  lands  and  tiii»  ordinance  shall  be  kept  secret  .  .  .  beeaueo  it 
would  work  to«  creat  an  injury  if  they  wnro  awan-  of  it."    C/.  p.  928.  n.  3. 

"  Gasqurt,  "l*r<^pi«,*'  I,  .Ti."»:  under  Philip  tho  Fair,  the  "iiid«"  iMXttun« 
oliuogt  an  annual  lax,  in  reality  :  it  axsu  med  all  fornix,  was  inipotied  od  all 
da».'«»,  and  all  prc^'aution»  were  takeln  to  caii^e  il  to  pas»  inio  <>uttt4im.  The 
war  againat  Araeon  was  oonaidftrod  as  a  orusade ;  the  "dÄeini«»"  «er« 
leviedat  this  time  on  er'.'Iesia-iti(*al  beneii''es;  noblet^and  the  "good  towna" 
had  to  respond  to  the  royal  »ummon»  or  pay  th(>  ban.  <'ar(>aR«onne  ^ve 
tlw  kintr  l.DUt)  livTPs  (Toura  currency)  in  ordw  tx>  he  exenipttwl  from  mili- 
tary wniee-  In  i'2VZ.  a  tax  of  one  "denariua"  was  levioa  on  tho  sak'  of 
ail  merohandiae ;  this  lajt  waa  calk'd  llie  "inaltAte"  beeaUHo  of  the  vexa- 
tion« without  number  to  whirh  it  gave  riso.  The  population  of  Pari-*  and 
of  Ilouen  took  up  arms ;  and  fearing  l.bat  the  tax  would  become  perpetual, 
tin'  two  pities  purchaMed  an  exeuipiiun.  on«  for  tho  aum  of  UMj.OOO  livrea, 
tlic  other,  for  lO.OlH).  In  120^,  a  forced  loan  from  the  rich  bourgeois  of  the 
"good  towns"  produced  6SU,000  livres.  In  r29.').  the  kinp  levied  an  ex- 
trnordinary  tax  of  one  per  <?enl  on  lam)  rcvBouM;  in  !2(m,  a  lax  of  two 
iwtr  e«nt  which  was  renewed  the  following  year.  The  terrible  war  with 
Klanders  made  new  supplier  neeeasary  1 1303-1303).  The  kinj;  had  1o 
aaktheaeJeninra  for  their  part  of  thecnntribuLioas  levied  on  their  tenants. 
In  1304,  tn«  feudal  ""aido"  was  levied  on  the  occasion  of  the  marriaK« 
of  his  daiiKhtfr  Isabella  to  the  kini;  of  England  :  in  1313  for  the  aeooutre- 
menta  of  his  three  sons  aa  knighta.  Wc!  note  only  by  way  of  memo- 
randum, the  alterations  of  moneA-,  extortions  inflicted  on  Jbw§j  and  Lom- 
bards; the  purctiasc  for  'JU.OOO  li%Tes.  of  all  the  Jews  of  Valois;  the 
«onßscation  of  all  debts  due  iJewii  under  pretext  of  usur>'.  and  the  appro- 
priation of   Die  proceeds  by   the  royal   treaaury.     The  clergy  waa  not 
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the  English  needed  no  other  weapiins  than  tliese  to  win  their 
pulitk-Hl  liberties.' 

In  sliort,  the  public  tax  evolved  Trom  the  feudal  aid  ;  it  became, 
also,  ti)  a  certain  extent,  the  price  of  exemption  fn)ni  military 
service;  from  U»e  time  of  PhiHp  Augustus  the  obhgatinn  of 
militarj'  serviee  was  transfonued  more  and  more  into  a  pecuniary 
paxineat;  une  either  paid  it  in  ativanee,  or  paid  off  the  fine 
ineurrwi  after  tht  event.' 

(B)  From  thB  Year  1366.  —  The  princifial  taxes,  the  "  taille," 
the  aid,  and  the  fuilt  duiy  were  kni)«n,  but  there  was  neither 
order  nor  n^giiiarity  in  their  assessitieni,  nor  uiiifiirmity  in  their 
collection.  They  were  established  definitively  only  at  the  meeting 
of  the  States-(»eneral  of  13')ö  and  13'iCi.'  The  latter  "  proclaimed 
at  the  same  time  the  liability  of  all  persons  to  the  payment  of 
taxes,*  the  periodicity  of  the  vote  of  these  taxes,  and  the  necessity 

«panMl  any  moru  than  ibo  rest  of  the  aation.  It  paid  Uucos  upon  ttw 
Iftiidi«  ooi-upiod  by  iu  "roturior"  t^niknt»  and  paid  tho  "d^imM'  for  its 
Ut'iii-llcv^.  TIti-  purpDMt  uf  lliix  i?oiitnt>i]|i»n  wkn  1o  defray  tli«  «xpvnMB 
of  thu  uniMuioti.  £verytliini;  tK><'ain(*  a  matter  of  thf  cruttade».  Tb* 
oompUints  of  th«  cJom'  wt-ivi  mrriM  to  ihc  pope,  who  claimod  thai  hi* 
i.>oaM'iil  wMDWOmnry  fort)K>  («xsumi  <if  ttjit  cU-rKy.  BotiifitiM  VIII  inued 
hi«  Bull  "CTIoriciii  laiooif."  thtin  »uihoriiMid  the  prrcoptiou  of  a  doubte 
"d*V>imc"  for  the  Idni;.  who  granted  hini.  in  rftiuTi,  the  right  to  ftollect 
a  *'dÄcim«"  on  the  oli^rgv  of  Fran«). 

>  iMMherl.  IV.  e3A  {year  1350},  »to.  Espoolallv.  the  Ord.  of  Dee.,  1355. 
IV  734. 

*  V'ui>|/."Etudra."'n.  1;  I,  U9;  CaHrrji.  "Ruu.  hut.."  20.  419.  CA 
Lanfitoif.'}'hi]ipj»  III."  MQ;  BortlU  dt  Serrf«."Rcf  horche*."  ThoesU- 
tustm  of  "roturipr"  M»rvice.  /«(iimAjt/.  II,  7SJ :  noblinS  who  wishod  to 
bo  exempted  frura  pLTfunidni;  military  survJM*  had  (o  pay  iht  half,  Itie 
fifth  of  the  annual  revenue  of  thi-ir  lands:  the  n<m-nohloji.  thf  t^nth  or 
the  flfLielh.  CJ.  IV,  ßSt  <IXW),  etc.  Wiiil».  admitting  that  th«  tax 
waa  io  ooounutaUuu  of  luililary  eervice  iti  oertaio  evav*,  it  wbh  doI  alwavs 
M ;  it  ythi  liaa  an  "aide.**  But  tho  hoiid  b^twoen  the  iax  and  the  mill- 
tary  terrice  serve«  to  explain  the  exemntion  fnim  th»  "lAillo,"  of  noble« 
lK«riBK  anna  or  wbo  bad oeaaed  to  bo  able  tu  Ix-nr  thvm. 

»Ord.  Dee.  28.  1355  (htmberl.  TV.  731);  the  K^tat^'j»  of  "  frfin^e 
d'oil  "  alIow*<d  »tnx  t(iht>  Icvitnl  on  «alt  and  itn  iin|K>Hitiiin  of  ei|;ht  "dnna- 
rius"  pvi  livTv  on  (^'Verythiojf  t'Old  ((<xoept  inlivritauei-«).  Th<>  adminis- 
tration of  this  "aide"  was  eoufldod  to  eleetcH  wToon»  and  t«  i^neral 
8U|)«>ritit«'nd«>n(s.  The jnrope«*di«  from  it  had  Io  rw>  utu^l  oxi-luuivciy  for 
the  iiuruoHf«  of  war.  The  a«<N>uut»  wvrv  n>iider<*d  to  the  Eülate».  Tbe 
"aides '  lasted  only  a  year  and  werelevitKl  without  prt- jiidiee  to  Iheripht« 
aad  fianotuw«  of  the  Bstatwi.  XoliKw  and  (ilerk».  the  kintt  himiwlf,  paid 
tben*  "aidas."  Io  return  for  the  "aidvi',"  the  kitiK  renounced  tbe  pno- 
lieoof  altcrEng  monie«  and  abolished  various  abti.<en.  The  "atdm*  and 
the  salt  tax  not  hat-ine  an|H<»rvrd  »iini<-irnt  ami  not  beiiia  airreaabi«  to 
flvor^-bodv,  the  Ord.  oTMareh  12.  IS-V».  erfatod  the  "taille.  ttamburt, 
IV.  764.     t?/.  V-SOS-ISi:  /^rw«,  '-R.  hiat."  Nov..  1884. 

'  Aodordiiie  Lo  the  Ordinanee  of  Dee..  1355,  .\rl.  20,  the  riergy  and 

oobiliiy  eould  nut  bind  the  Thtrri  Kxtale  in  the  matter  of  "aide».'      Tbi* 

privilesed  ordfT*  did  not  sueeee^l  in  ohtaininR  a  ceneral  exemption  from 

aides     or  indireel  laxe«.     But  it  was  not  the  iwmit  in  the  caie  of  Ihu 

"laille":    in  the  1400 1  the  noble«  were  exempt  from  it  for  the  aimple 
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of  a  responsible  adniinistratioit  placeii  under  the  pennaneat  eon- 
trol  of  the  natiuii."  Of  these  rules  not  one  remained  in  force ; 
the  financial  organization  established  by  the  Estates  atone  en- 
dtire<l,  but  by  passing  into  the  hands  of  tlie  king.  In  the  1400s 
without  tliere  having  been  a  single  royal  act  which  established 
the  principle,  and  without  the  Estates  having  accepted  it,  the 
pemiarieuce  of  the  subsidies  was  established  fur  all  time.  The 
Ordinance  of  1435  regulated  aids  and  the  Ordinance  of  1439  (from 
which  is  dated,  without  good  reason,  the  permanent  "  tuille  ") ' 
prohibited  the  selgniurs  from  levying  "tallies"  on  their  subjects 
without  the  authorization  of  tlie  king;^  tlie  king  tlieii  establisheil 
free  companies,  the  "  first  permanent  army."  '  The  permanence  of 
the  army  could  not  fail  to  lead  to  the  {lermanence  of  the  subsidies. 
Under  these  conditions,  the  voting  of  sub-sidies  by  the  Estates 
degenerated  into  a  simple  formality.  The  kinglevied  tliem  of  right 
tlimughout  the  whole  kingdom ;  he  Imposed  them  on  his  subjects ; 
hencefortli  they  are  no  longer  called  subsidiesbut  taxes  ("impöts") 
or  impositions. 

The  royal  right  of  levjTng  taxes  was  thus  established :  Ist,  as 
a  result  of  custom ;  2d,  in  consequence  of  the  cxteiisioD  of  the 
king's  authority  and  of  the  influence  of  the  Roman  doctrines.* 
One  wa.s  hardly  aware  in  France  of  the  revolution  which  had  thus 
taken  place.*    The  States-General  afterwards  attempted,  without 


reason  that  tbcy  «tone  wor«  rabJMt  to  boor  arms  fwfaile  formerly  it  was 
HMessary  that  thi'v  »hould  be  Mtually  in  the  kine'^  anny).  Notbinf 
justified  tili»  t'Yi'm|>ti<m,  iir)l»wi  it  wax  tn*>  f«ftr  of  >-ni:oi]ttl4!rinK  rei^UlAnnri : 
tbe  nobility,  a&ys  dv  Touuovillo,  iind  tho  bowneit^  to  allow  ilw  Third 
Sstato  to  he  tax^d.  pr«vi<!t>d  that  they  themm-lvcs  wore  owmptod.  The 
elenc'  nbt&innd  ttio  Mkm<>  fnvnr,  to  il  ((titscr  dexriHi. 

'  Cf.  Thoma»,  "EtaU  prov.  de  la  I-V.  ot-ntr.."  1879. 

» For  example.  FUndprs.  129(1.  <h-d.  XI.  382:  cf.  1302.  ibid.,  I.  S.»». 
Th«  non-nohle«  payinK  th«  "airUt"  to  t)K*  king  wero  not  liat>!(t  Tor  Lhe  tax 
to  thoir  seignior. 

*  In  Oormany.  after  the  b^nnini;  nf  the  1-500  s.  r«>tnilar  eontriiiutiona 
w«r«  paid  for  tho  mnJntenai»^  of  the  imperial  army,  but  the  pniic<>s  were 
tooUtti«  taxed,  (be  town»  and  counties  too  muc-b.  Reform  in.  1.541-1545, 
i>iet  of  RaCisbnnne. 

■  From  th«  KIOOu.  pertain  Roman  dontrtnes  apiM*r«l  in  Pierre  Jorobi 
{cited  by  l)t  Ora»mliun.  "  ItcRahum  JYancite,"  p.  106).  Cf.  the  oomment* 
on  Law  I,  p.  "Xnva  Vwtip.  imponi  non  poss*«."  Esmrin,  p.  .V4Ö.  J. 
ijfcoi/,  q.  Ö0  (il  was  "l&iMvniajftst^"  if  cm*"  pn'twnd^Mi  that  the  King  needed 
ihn  eonwnt  of  bis  »ubjeicts  to  lew  taxes).  The  "Sonjro  du  Verger."  1, 
135.     rj.  ViolUt,  II.  IKi.     tie.  VHomm^^.  \,\\. 

'  Cf.  Limiifux.  "Nntitia  pi-gni  Franri*,"  about  1040;  "reKnum  GalliA 
e«t  pratum  tlareiiti.->sinLUm,  in  quo  pa;<('untur  infifiiti  ovium  (jreBPs.  aureis 
relleribnii.  niiie  wnderi  pnsnuni  quolieii  pa'^tori  lihiierit"  [eited  by  DariJilc, 
II,  121).  Th<4  Venetian  anibaaNador  in  l.^itH  «aid :  "  In  France,  the  mib- 
jeota  of  the  kins  not  only  profess  irreat  obcdionee  and  afTootion  for  their 
prinee.butthey  venerate  nim,  they  adore  him  :  their  property,  the  producta 
of  (heir  labor,  thtiir  life,  all  that  llu^'  liave,  ean  be  laid  under  eontribution 
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auccv:*3,  to  recover  the  biulgetary  right  which  they  had  lost ; '  the 
provindai  Estate»  ulontr  preserved  it  in  tliu  partji  of  Frautt  wtiere 
they  sunived,  aud  even  there  it  was  reduced  to  a  mere  shadow. 
Some  theorists,  likv  Bodiii,  protestcti  on  the  ground  that  since  taj 
lion  involved  the  taking  of  private  property  it  pre.-4uppoaed  xhi 
consent  of  tJie  owners;  to  this  it  was  replied  that  the  king  w« 
the  owner  of  the  property  of  lii.f  subjects.'  England  became  the 
founder  of  modern  budgcta,r>'  control,  and  tlie  philosophers  of 
tlie  17(H)s  ranged  themselves  as  its  advocates.' 

§  4-i;i.  English  Budgetary  Law.  —  \Vlien  Charlrs  I,  at  tlie  end  of 
his  resources,  in  spile  of  Uie  Petition  of  llight  whicli  he  liad  signed, 
June  7,  W2H,  and  without  consulting  PaHiament,  undertook  to  levy 
again  a  tax  on  shi[w  (sliip  money),  formerly  Icvieil  in  time  of  war 
ill  certain  counties,  he  enntuntered  the  liveliest  resistance.  nam[>- 
den  refused  to  {Miy  it  and  uiaintaineil  in  court  tliat  the  tax  waa 
Illegal.  The  judges  (.•onileninwl  him,  but  the  Revolution  of  I()4S 
marked  die  triumph  of  the  cause  which  he  had  defended,  and,  in 
IÜSS,  the  Dill  of  Ilights  recognized  anew,  and,  this  time  in  a  more 
definite  manner,  the  old  rule :  "  to  the  representatives  of  the  coun- 


liv  tiim  w'ttiioiil  tfxr  l.hal  llifv  will  ivvoll ;    tt  in  an  if  IIik.v  wer«  nlai 
Thi»  devotion  was  woriti  iH^inji  roinnrkt^l  m»  a  uniouc  ibiog  in  Ibe  Cluii 
tian  world."     Hint.  Dort,  uf  France  n«port8  of  the  \  »netiao  unb«u«»dor  in 
the  IGlh  wtttiuy  (ibid,). 

■  Itambert.  IX.  lOK  (1441) :    the  Katate  of  Nevprs  ukcä  the  kin^  not 
to  irapoNe  tbe  "(«ille"  without  the  consent  of  the  Bstateii;   Cliarlfoi  VII 
replied  that  by  hie  royal  uutbority,  for  urifi'iit  n^tuuriH.  he  wjuIU  levy  ih« 
*'tailln."  as  no  one  elso  could  «-ithout  his  permiflflioii  :   there  wati  no  need 
to  aiM'mble  the  three  estat««,  for  it  woultl  be  only  a.  burden  for  the  (kiot 
|M>upIe  who  paid  the  expeoaes  of  tbtne  who  stiended;  «evvml  uotabI«g 
seigniort  had  n.^ke(l  that  the  Est&tMbeno  more  «ummoned.  Cbarlos  Vit* . 
aays  Comminex,  who  (gained  his  point  of  imposing  the  "Ijulle"  at  bis 
pleasuTD  wilbuul  th«-  cunseiil  of  tui>  Kstatiw.  irreatTv  burdcui<d  hie  miad 
and  that  of  hi*«  fvurroswrs  and  inflieted  upon  his  kingdom  a  wound  whieh 
bled  for  a  lonjj  lime.  —  Diwi^irde*!  in  fw^t.  the  rinnt  of  llii«  Kst-itt«-«  [H-n* 
aisted  in  the  vublii-  opiuiuu:  it  wa«  aiMH.>rt()d  cuUBtanlly  (Extal««  of  M8|^j 
I57ti.  1570.  ftf  I,     Finrton.  "F.xumon  do  conscleooe  mir  Im  devoirs  do 
royaut^"  ;    formerly,  thi3  kinj;  did   not  lake  anything  from   tho  peopl«^ 
UQ  his  uulbority  aJono;    Ihi-  asf^'iiibiy  of  the  nntioa  aoeordMl  him  ibo 
funds  for  tho  extraordinary  ncodx  of  the  State. 

*  Onpont  lie  Srmoum,  Comotp.  wilh  J.  B,  Say  :  It  i*  a  nan-ow  and 
rish  idea.  likt>  thai  of  the  Eruclitih.  that  it  is  oco^ssary  to  dßtonniDe  eve 
year  the  amount  to  he  frrantod  tbf  i^vemmeni  and  to  rottervn  th«  ni^t 
to  rwfuw  the  lait.     Sl^urm,  "  t*  Biiitjfet."  p.  33. 

'  Delib.  of  tbi^  »ovcreiiirn  raurt»,  June.  l&l.S  and  Dcel.  July  13.  10-18, 
declarine  that  in  future  there  fihould  be  no  m-w  imposilionü  exc-pt  b5- 
virtue  of  edict»  duly  verifii«].  fnamhrrt,  XVII.  74.  S4.  But  Ihi«  had  no, 
refBreni>e  to  what  we  eall  indirect  taxes:  it  tiud  n-ferenri'  only  io  direol 
taxes  like  the  "taillc."  In  17>t7.  th«  "pftriiÄmontttrian«"  n'<'0(fniK«i  t1 
fact  that  to  the  8tnti»>-Genvra]  iilone  bnlongetl  the  riKhl  of  gmnlinft  tbo 
tax:  "tbo  cunHtitutiunal  print-ipte  uf  tliu  Prenvh  imiunrehy  was  that  ini- 
ponitionN  muüt  )k>  ronaented  to  by  thoM  who  had  to  support  ibem.** 
Stovrm,  "Le  Budget,"  p.  38. 
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tr>'  belong  exclusively  the  right  ti>  permit  tlie  levjing  of  taxes." 
From  this  momeut  the  funds  intended  for  the  use  of  the  crown  and 
left  to  the  free  disposal  of  the  king  were  distinguished  from  those 
which  were  to  be  devoted  to  the  public  service  and  which  had 
to  be  expended  under  the  direction  and  coatrol  of  Parliament.' 
The  budget  is  never  vote»!  beyond  a  year,  and  in  the  House  of 
Commons  must  originate  the  Imposition  of  all  taxes. 

§  444.  Tormi  ol  Taz«t.  —  *"  The  problem  |of  taxationi  consists 
in  making  eacli  individual  contribute  in  proportion  to  his  re- 
sources, but  the  great  difficulty  is  to  reach  these  resources,  which 
are  verj*  diverse;  they  arc  a  sort  of  Proteus  which  takes  in- 
numerable funns  and  disappears."  In  the  llJfJOs  people  were 
not  concerned  witli  the  question  whetlier  it  would  be  better  to 
establish  a  ^ninglu  tax  or  nmltifarious  taxes,  a  tux  on  capital  or  a  tax 
on  inc(»me;^  nobody  cared,  provideil  the  necessary  funds  were 
tibtaitieil.  Tliere  were  creiitwJ,  therefore,  in  onler  to  be  more  sure 
of  success,  two  sorts  of  taxes :  the  one,  including  tlie  "  luille  " 
and  the  ''  fouage."'  corresponding  to  our  direct  taxes;  the  other 
correstjondlug  to  our  indirect  taxes  and  cimsistiug  of  taxi's  on 
the  sale  and  circulation  of  merchandise :  the  aids  and  the  customs 
duties  ("  traite  foratne  ").* 


'  The  first  aonstituted  ihp  dvil  litt,  no  Msltnd  henauae  they  haä  to  ho 
used  for  the  Pxp<>nsM  oT  the  roya]  hoti^hold  and  for  thft  rwward  of  eerlain 
oivil  employee« ;  to-tlay.  Ihp  cnHI  list  «erves  only  for  (he  cxpenseB  of  tho 
ruyal  tiousohnld.  The  rivil  Ii»t  cjirne  to  us  from  England;  bo  alio  4-ame 
the  bud(et  or  Dict  of  prior  approval  of  t  h<^  puhljc  ri^oipts  and  expenffs. 
This  word,  in  spil<j  of  its  exotit'  asp«*c'i  and  its  only  recent  u»e  in  Fraucc. 
fortnprly  iHilonjftid  to  the  French  lantrunacf:    "iKnijretle"  -  "ponhctle." 

'  The  imposition  of  eight  farthings  per  livre  and  the  tax  on  salt  were 
crant«d  to  King  Jotm  ;  but  the  qui^tion  was  asked,  would  these  "aide«" 
Be  atrreBalile  to  (he  iieople  and  would  they  sufllee  for  the  expeaues  of  war? 
The  Estates  of  1:155  replied  hy  Ie\-ytng  the  "taillc."  Estatr«  of  Tour», 
1484  (lifiTTttirrt,  XI.  47)  :  if  it  happened  that  the  domain  could  not  con- 
trihuti'or  that  then' wa-t  no  need  to  levyaKubaidy.il  Beamed  lo  Llio  £st«tea. 
that  \vithnut  thoir  "ladle."  the  impositions,  salt  CazM  and  equivalonU. 
would  amount  to  more  than  was  ne>-e(iMUT.  The  Bstales  deTnanded  the 
«boliliou  of  the  •'laille";  they  retrallcd  that  Saint  Louih,  in  bis  inalnic- 
tion.1  to  his  son,  rocommended  him  not  lo  levy  " tallies"  on  hi»  people  ex- 
eupl  upon  grwM-  necetuiity.  They  defdred.  at  least,  that,  if  it  wax  indi»- 
pfU£abK>  to  levy  "taiUes"  it  tihauld  not  bei  dime  withuul  Ibo  «."ousenl  of 
the  £«talos.  The*  Rstate:«  of  the  {'enter  granted  the  "taille"  lo  Charles 
VII,  hut  not  lilt'  "aides."     Tfioma».  "Elats  prov.,"  1.  229. 

'In  the  North,  "feu"  Mgntfled  hoiiseholii,  hahimtlon;  iu  the  South, 
ft  certain  number  of  households  whose  revenue»  i-onld  sujiijort  the  imposi- 
tion luvied  per  household.  Spout,  "Ann.  du  Miili."  IsyO,  p.  375.  Hv- 
pairiiig  of  habitations.     Rating  nf  hearth  tax.  ibid. 

*  Hern  IS  the  fall  liit  of  the  prineipal  taxes  of  thf  old  regime.  Taxes: 
I.  Direct:  A.  Ancient:  (a)  "'taille";  (6)  "d^cinie,"  free  gift«  of  the 
fliTgy:  (e)  free  gift«  of  the  Countries  of  the  Estat«».  B.  Modvrn:  (n) 
*-orv<Se:  (6)  poll;  (<-)  tenth,  twentieth.  II.  Indiretft:  A.  Aneiont:  (il 
"aid?«"  aad  laxes  coouected  with  Ibem ;    W  salt  lax;    (c>  "traite*-" 
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Topic  4.    Dirkct  Taxes 

§  445.  Th«  "  Ttillfl, " '  for  a  long  time  a  proviüanal  ta:t  leWed 
on  account  of  war  and  ceasing  «ith  tlic  end  of  the  war,  became 
permanent  at  the  same  time  us  did  the  army  under  Charles  VII  (free 
companies,  created  in  1439)."  The  twenty  per  cent  increase  ("  la 
grand  crue  ")  which  was  added  under  Francis  I  and  the  "  taillon  " 
under  Henry  II  were  Ukewise  designed  for  the  pay  of  the  army. 
Afterwards  various  accrcssories  were  added  to  this  and  even  the 
"  corvfc."  The  proceeds  ceased  to  be  applied  exclusively  to  the 
needs  of  the  army,  tlie  king  using  them  for  such  purposes  as  he 
pleased.  From  1,80(}.00()  li\Tes  under  ('harles  \'II  the  proceeds 
of  the  '*  taille  "  increased  to  52,On(),(XH)  under  Mazarin  and  Ui 
90,000,000  on  the  eve  of  the  Revolution.  "  In  proportion  as  the 
burden  of  the  'taiUe'  increased,  the  number  of  those  who  bore  its 
weight  decreased.'"  It  was  tlie  tax  of  the  "roturier";  the  dergj-, 
the  nobility,  the  mapstracj",  and  many  functionaries  were  ex- 
empted from  it.'    The  nobles  were  deemed  to  have  paid  with 


B.  Roecnt:   (a)  stamp;    (b)  "oontrftte";   (t^  "insinuation"  and  "iren- 

lit>mt!  denier."  Th<TO  were  a1iu>  th«  foca  from  uloit  of  piihlio  office,  mm  m 
non^regular  it«m. 

■  Concerning  the  word  "UiJ[Ic>,"c/.  in/ra,p.  7til.  and  on  the  mrlior  modes 
of  computation,  cf.  L.  Say.  nipftini;  of  lb«?  AriMlf>ni,v,  Jan.  6,  I8S5:  Vfu^ 
Tondaa,  "ffiuvrws,  II  (uu  Xhv  Eiliüt  of  "laiUL-»");  Drtpeisats.  "Tr.  dai 
tallies.  (Euvres."  vol.  III.  p.  33d;  Au^r.  "Trait«  «.  loa  taillM."  1788: 
BCh.  6th  B.  II,  189;  Ferriire.  Onyol.  see  "Codo  des  Uillcs."  1737. 
"Rqu.  hist.."  32.  41. 

'  Reference  here  is  to  the  roysl  "i^t."  I«viod  by  the  Wng  In  eon- 
Iradinlitiction  to  the  «(•ignionKl  "t&ille."  levied  t>r  the  seieaior:  1,  on 
serfH  ;  3.  and  foiiH-iiiucs  evuii  ou  (ho  "roturiom"  of  Ids  doinuDS.  imui.v  of 
whom  were  only  former  «erfs.  In  prin^nple,  the  mzerain  nnild  not  exa«t 
it  directly  of  tlie  wrfa  or  "rottini<n<"  nf  hi«  wsal»,  )>ol.  if  he  demanded 
an  "  aidu  '  of  the  Utt«r,  the  vossaU  tlietmiolvoH.  in  ordor  to  im  discharged, 
oolloeted  it  of  their  taxpaj'crs.  FlaWng  tlic  diversity  of  fctidal  r«latloiu. 
it  is  not  Borprining  that  the  sti/.erain  hiin^vlf  !«>in«lirrio«  proo«eded  to  le\-^' 
this  "taitle.  whetbor  oJUit  an  uKroemeut  with  his  varäUx.  or  b.v  virtue 
of  a  custom.  Bamein.  p.  553  (a.nd  other  authors  oit«d).  Kin^  hod 
this  way  of  doinic-  Wlinn  the  royiJ  "laille"  hwamc  permanent,  th« 
lu-bilrary  seimuurjul  "luillo"  was  supiirvsxud.  or  at  hiul  TViinÜDe4. 
Boittarie.  "Dr.  seigQ.,"  holds  ihat  it  vfta  not  due  except  by  nrtuc  of  a 
tilledTOO»). 

»  L'Etcuytr, "  Instruetiou  göu^mJ  des  flnanees."  following  the  new  style 
of  the  chanoellerte.  1622  (list  of  exempts).  Richelieu  e^limaten  at  four  mil- 
lions  the  number  of  those  exeRiptoiT  According  to  Ax'enel,  the  «hare  of 
each  one  would  have  been  rorty-ilvofnuuisundflr  LouihXIII:  "to-day.  it 
is  eleven  francs,  and  m  the<«  ar«  some  large  quotas  (some  (»aying  as  hiKfa 
as  150,(X)0  fr.  land  tax),  the  average  Hgure  for  the  mass  is  still  less."  Bat 
his  estimate'  of  the  numlwr  of  lu-ivilfKi-«!  per»ns  Is  op«n  to  queBtino. 
Cf.  Fleurif,  "Dr  publ.."  p.  171:  Du  Cr,>t.  "Tr.  do«  Aydes,  Tailles  rt 
Qabellw.'^  1639  (1630);  tbe  "laill.'i."  had  to  be  paid  by  all  indisorimi- 
nat4<ly,  according  to  the  word  of  Qod.  imtiu'al  roosoa.  ana  the  ordinances 
of  our  Idngs. 
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their  blaod,'  the  fuiiiliuiiaries  wiifi  their  services,*  and  the  clergy 
tu  have  paid  hii  etjuiviiletit  wilh  tlieir  tenths  und  free  giftä.' 
But  the  actual  bunlciis  bume  by  these  privileged  persons  were 
far  from  counterbalancing  the  exemptions  which  they  enjoyed. 
Tlie  free  towns  or  nmipounded  towns  [cities  «-hich  hiid  charter» 
of  privileges]  like  Paris  and  Rouen,  were  also  excused  from  paying 
the  "  taille,"  but  onlinurily  ii|K)n  condition  of  paying  an  equivalent. 
The  "  tftille  "  was  real  or  persoiml  in  character.  (Aj  The  real 
"taille,"'*  analogous  to  our  real  estate  tax,  was  collected  on  im- 
movables according  to  their  value  and  this  was  stated  by  means  of 
"  compoix  "  or  registers  of  surveys  of  the  lands  ("  cadastres  ")  * 
pri'pareil  at  the  re<iupst  of  the  inhabitants,  following  an  authoriza- 
tion by  tlie  Court  of  Aids  by  upright  men  and  tnisteil  cxijerts  under 
the  direction  of  local  judicial  officers.  The  lands  were  surveyed, 
classified,  and  valued  on  the  basis  of  their  revenue.  After  that 
the  rßlc  of  asaesisnients  or  quota.s  to  be  paid  by  each  tract  of  land 
(so  much  per  acre)  wa.s  prepared.  Only  the  lands  of  tlic  nobility 
and  certain  landed  property  of  the  Church  were  exempted,  so  that 
the  nobles  and  eccle;siastics  had  to  pay  for  their  "  roturier  "  lands. 
This  system,  followed  in  Languc<loc  and  in  Guienne,'  more  eqiii- 

'  Or  rather  Ihey  cicappH  the  tax,  bcraiiso  nt  the  boeinning  h  was  they 
who  lovitid  iL.  Let  us  nut  foreet  "ihut  bi'lng  rich  sumced  tu  make  om> 
a  noblo  and  one  b&eamc  &  nobl«  in  order  to  escape  pavitig  taxes."  The 
farmers  uf  th»  noble«  were  taxed,  a  faot  which  reduced  furm  rente ;  in  this 
Beiuv,  ibo  ''tttillo"  aiTecled  ibe  uobles;  but  the  "roturiers"  who  had 
famu  submitted  to  tbo  "taiUe  d'exploltation"  on  the  farmors.  and  paid 
ItMidM.  a  tax  aM  uwners.  Etmrin,  555,  1  ;  Fieury,  n.  172;  Condorret, 
"<Euv.,*'  8.  351. 

»  Principal  offleors  of  justice,  police,  finances,  army,  professors,  etc. 

'The  w'rli'«!wtifal  "d^eime«"  (a  t*>nth  of  the  revenue»  i»f  occlt^ 
Eiiuitie-ikl  buuoBuca,  vvrillvd  by  the  deelarutiun  uf  the  t-axpayera)  were  oftoa 
grantod  by  the  poue«  to  the  kings  after  1 188 :  Luchiirr.  p.  5S0  (bibliog.). 
&98;  Vuitrjf,  1. 404;  Gtrhaiix,  " Poniiox]  He«  <''lBV<-«derE<N>Iede«ClmrUi*.^' 
1881.  I-'rom  the  tin»  of  Pliilip  the  Fair,  Rijrunl.  ud.  1188;  "döcimes" 
went  levied  in  spito  of  tbo  pope,  and  he  went  so  for  as  to  reoognixe  the 
n|;lil  of  the  king  to  exact  tnetn  in  iTiue  nf  nei-eHxity  williout.  liix  euitient. 
On  iho  eoQlrary,  the  pope  neudud  the  aulhurity  of  tiie  Koverauicnt  to 
levy  thorn  on  the  ft«nch  elerg>'.     Xe-ckcr,  "Adm.  d.  fiu.."  TX. 

*  It  wii«  the  old  beartb  tujc,  but  it  wtut  not  apporiiotivd  among  houM^ 
holds,  "«SnAcbausties"  and  "viorueries":  the  "taiUu"  wa«;  uppbrtioued 
by  diooews  acmrding  to  a  tariff.     Spoat,  'Wnn.  du  Midi,"  I80u,  377. 

*"Compoids"  (1464)  (or  OHtimates).  because  the  weight«  or  valualioti 
ofnroperty  wa»  mule  conjointly  for  all  the  inhabitants  of  the  xame  plavv, 
"Compoix  t«rri*in'"  or  land  and  "compoix  C4ihalli»le,"  conlaining  the 
valuation  of  llie"Babnux"  ("caput,"  lAuauf  t rude  or  traßic)  and  movables 
of  value,  industry,  money  at  mterwsi,  |Kiniuua.  rent,  cattle.  Tho  mer- 
chant« and  inhabitants  of  the  lowns  were  taxed  according  to  the  "eom- 
poix  oaballiBte"  and  besides,  if  thej'  had  luads,  acconlin«  In  tlit«  "compoix 
torrien."    Cf.  De^pei»»cn,vo\,  in,B.  I ;  .VcfAer,"  Admin,  de*  fin,,"  chap.  IX. 

•  Ompeia«».  vol.  II.  Art.  14;  Pteuru,  p.  170;  Monin.  89;  I*amhtrt, 
''Ta»)le,^'iwe"TaiIlw'':  11.654(1254.  LanffUwlo<--);  V,  374  (1372};  XII, 
407  (lä35) ;   Spont,  'La  taUlo  on  Lan^odoc  de  1450  H  1515"  ("  Ann.  du 
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table  thau  the  perscnal  *'  taille  "  and  less  arbitrary,  should  have 
been  made  j^cneral  ami  Colbert  so  jjroposed. 

(B)  The  Personal  "TaiUe"  was  not,  as  its  name  would  lead  one 
to  believe,  a  capitation  tax  or  a  contribution  per  head  ;  *  it  was 
levied  on  "  roturiers  "  alone,  according  to  tlie  totality  of  their 
income  (products  of  landed  property,  commercial  or  industrial 
profits,  and  wages)  as  it  was  known  from  their  declarations.  It 
was  in  this  form  that  the  "  taille  "  was  levied  in  all  the  "  couutries 
of  elections  "  ('*  pays  d'^ectlons  ").' 

§  446.  Th«  Ltvj  aod  Apportionment  of  th*  "  Taille."  '  —  Every 
year,  six  months  in  ad\'ance,  the  total  amount  of  the  '*  taiUe  " 
for  all  the  "  countries  of  elections  "  was  determined  by  the  kiug 
in  council  by  means  of  a  general  warrant.*  The  apportionment 
was  made  according  to  four  degrees:  Ist,  a  special  wurmat.  Uke- 
wise  issued  by  the  king  in  couninl,  fixed  the  amount  of  each 
"  gen^ralite."  *  2d,  In  each  "  generalite "  this  warrant  was 
sprea<l  by  the  bureau  of  finance  to  which  was  arlded  the  intendant ; 


Midi."  1890.  365;  1891.482);  Üoffnon.  ibtd.,  1891.  340.  On  the  realit« 
of  tbe  "Uille."  r/.  Ord.  XIH.  693.  On  the  apportiotuneot  of  tbo  '•taiXle.** 
in  Laiiguiidop.  c/.  SpotU.  1890.  p.  484. 

>  Fleury.  p.  168.     Gfraud.  "PftHi*  d.   Phil,   le  Bel."  1837   (list  of   Ibe 
''taille").  uaeditod  dociiriient. 

»  Ord.  March  12,  1355  (/*..  IV.  7Ki) :  WhoBver  had  one  hiindwd 
of  revenue,  paid  Tour  bvres ;  forty  livrw  of  revenue,  fortv  sols ;  t«n  livr 
twenty  hoI«:  IwIqw  yva  livres,  ten  »aXs  (agriculluriHt  latiurnn«) ;  widoi 
and  marri'ed  childmn.  Domeatica  wbo  did  not  earn  aae  hundrM  aoli 
and  b«CRKrs,  h»l  nothinf^  t«  paj'.  Tbe  property  of  married  women  wa* 
counlnd  with  that  nf  their  husbands.  CimnemiiiK  personal  property.«/. 
Art.  4  :  it  maj'  be  obAor^'od  that  th'«>  tax  of  non-nobfea  was  less  loan  tJiat 
of  nohlm.  The  plerß>-  «intributed  aecurding  to  its  revenue«  (but  willi 
privilefred  valuation  for  the  property  uf  the  Churab.  and  bouaebuld  fur- 
nishinf;«  were  not  counted).  —  Concerning  the  proi>edurn  to  be  follow« 
for  declarslionii  in  i-ase  of  tbe  neeesKity  of  an  oat n  by  tbiise  maktni;  d*>«>lBT 
tinnti.  or  if  they  did  not  wish  to  iiwear.  the  pniof  by  «ell  known  commune. 
<•/.  v\j-t.  U).     ('/  {»ambert.  V.  8  \VA^l 

»  FUury.  \m;  Piuird.  S.'iS.     C/.  Siwnt,  "Ann.  do  Midi."  1890.  p.  :r7l 
f »ambert. " Table."  see *' TaiUee" ;  April,  14(H) :  Cirpul.of  Oeaenil  P. Brican^ 
net.  Jarmicton.  "Dnc.  s.  I'admin.  fin.."  p.  102;  June.  1.517 :  Marfh,  IwGt, 
IGKi:   iAt:*;  JhIv.  1760;  Aue..  1776:  July  13.  I7MU  and  June.  17SS.      CV. 
Vauban,  HoissuiUtbfrl  ("  Detail  de  la  F.."  1090;  "Faclum  de  la  Kr.."  17o/), 

*  One  of  t  ho  mast  tterious  defc^^ts  of  tbe  old  financial  üvstom  wa.H  tho  in- 
deßnite  extension  of  warranU  of  the  "laille"  ;  and  the  ex«-*«»  of  "lailli*«" 
in  tbe  course  of  tho  year.  Tbo  Parliament«  which  prtjtosle«!  with  »o  mueb 
energy  ma  soon  as  there  was  a  Question  of  the  stamp  lax  or  of  the  '*ci(>n- 
tiime  denier,"  did  nut  have  aiiy  senso  ot  their  riKuteas  to  tlie  "taille." 
The  derlarmtiun  of  Februury  7.  176S,  fixed  definiirly  and  forever  the 
prineipal  of  tho  "taille":  but  it  did  not  apply  t»  the  second  wsirant 
composed  of  aeoessorie«  of  the  "  taille."  Mrcktr  (declaration  of  Feb.  13. 
1780)  desirtMl  that  the  "taillo"  be  invariable  in  prinfiipal  anil  aeoenory : 
ebaogea  to  be  müde  only  by  lc^«lative  acts  äubmitted  to  the  Portiameal 
and  «overei^  courts. 

*  laequalitioa  among  genemJitira:    Riom.  nine  livree  per  iohahttantf' 
Itou«n,  ei^ht :  Cmo,  Mven  :   Rourges,  ibnw. 
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from  it  were  drawn  comniissious  for  each  "  election."  3d,  The 
persons  elected,  and  afterwards  the  aubdelegate,  determined  the 
quota,  of  each  parish  ("  mandemeots  ").  4th.  Finally,  in  the 
parishes,  the  individual  rolls  were  prepared  by  assessors  anri  col- 
lectors, elected  by  the  iidiabitants.'  a  libera!  procedure,  perhaps, 
but  one  which  led  to  the  most  crv'big  injustices/  so  much  so  that 
finally  the  apportionments  had  to  be  made  under  the  direction  of 
"tallle"  ci>miiiissloners  appointed  by  the  intendants.  These 
«.■ommissioiicrs  visited  each  parish ;'  and  there  in  the  presence  of 
tlie  collectors  and  of  the  inhabitants  drew  up  un  official  report  nf 
thepupulationundof  tliestjitcof  the  parisli,  adding;  tu  it  the  general 
liedaratioii  of  tlic  inhabitants  concerning  privüeged  |)er^ons  and 
tlieir  ]X7S»esäioii.s.  and  tlie  individual  declaration  of  each  person 
in  n'ganl  to  tlie  landed  prt^perty  wliicJi  he  |)ossessed  ur  cultivated, 
the  income  wliieli  he  received  in  funu  rents,  house  rent,  and  income 
of  every  kind.*  Measure»  (of  uiininmni  efficacy)  were  atlopted 
to  assure  tlie  trutli  of  the  det-Iarations;  they  pmvided  fur  the 
doubling  of  tlie  tax  in  case  of  inaccuracy  in  tlie  declaration,  for  tlie 
taking  of  declarations  fn)m  other  persons  in  case  any  one  refused 
to  give  information  concerning  his  fortune,  for  reading  the  declara- 
tions before  the  assembly  of  the  people,  and.  if  they  were  nut 
siipiw)rted  by  documentary  evidence,,  for  relying  instead  upon  tlio 
opinion  of  the  panHh,  and  finally,  for  a  general  survey  at  the  expense 
of  those  coneermil  if  tlie  inti-nilatit  siisiwcted  fraud." 

§  -147.    The    CoUflctors,*   or   taxpayers   charged    witli  collecting 

'  Tbo  powoni  KTontoci  io  1355  to  tbo  cltK.'Uid  ofUc-iubi  pormiltod  thorn  to 

Srooeed  with  Iho  Apportionment  in  tho  pAriiihiis ;  hut  tue  abusm  of  which 
:«y  w«*rii  ffuilty,  t>sp(t(rially  whun  lh<-^v  wKr«  m>  Itintrur  appointod  by  the 
EstÄlcv,  led,  by  roa^lion.  lo  tli«  ulecliuu  of  "ass^uunt"  b^'  aiuwrnblies  of 
the  inhabit«nta  (Ord.  Nov.  29.  1370.  iMtnhrrt,  V.  5151  which  was  perhap« 
only  ihc  mjiiiilonnniNi  of  a  tnidttion  o:*  old  lut  tb»>  Lax«M  in  th4>  common 
int-orottt  ^isUbli^ljcd  bv  the  paritdioti.  Esmcin.  p.  500,  vites  Ord.  I,  2U1 
(town?«).    Brh.  I.  45.'i. 

'  Flrunj.  US'.l :  «invy  nf  tho  rich,  favom  for  Ih»"!»,  vinlt-nnc  of  th«  »ö|fn- 
iofK  (o  diM-liartn-  Oii-ir  t^-uuuU  and  doinusti«.'»,  fxt-ortioii  by  the  otHoers  of 
finanirp;  iho  nurdcn  foil  on  the  poor.  R*-raedioa :  tho  best  wm  a  good 
inti^ndiuit.    loHlr.  Co  th«  i-oiiimiwiKtni'm,  1598, 

*  Piztinl.  |).  'ifJO.  The  i.ils iiayers  Aiuffht  lo  iipiiear  jvooror  than  they 
were,  for  thf'ir  doolaratioD»  woro  iudfiiy)  by  nppi:-ftra.n''f«.  Taiat,  "On- 
friiiesditla  Pr.  cotil,,"  1,5.  Cf.  tbtfliiiiuoriKti«  liol  i>f  .Warf/uwrfr  Hirabtau, 
"Tr.  do  In  populalJon."  II,  5<). 

*  ConMTning  tho  divn>ion  of  income  of  th*?  taxpayers  into  several  cate- 
IpHiexat  the  cixi  of  the  oUI  r^mc,  cf.  Esmciii,  ji.  ndl  nrid  the  authors  that 
beoitce:  .4uflrr.  I.2ÖS:  III,  1773  (Dtvluniiion  of  Auk.  11.1776);  D'Ar- 
Aoi>  df  Juhtiinnli^..  "L'admin.  do»  iiileodants."  p.  'M. 

*  Deol-,  April  23,  1778  fnonceming  claim»). 

*  FUtiry.  p.  170.  At  ßrst  "aMÖeura"  <;hai^:<?d  with  ppoparinß  tho 
asj*e)wmen[  roll«  and  "ooIlccteurB"  who  eoU«'otpd  Ihc  «nm  lotal.  lAler 
lhi<  two  olRtv«  were  unitwd  into  one.     Tho  system  of  c-oHwlion  pranliced 

497 


i  -i-isi 


HISTORY   OF   FHENCH   PCBLIC   LAW 


ICSAP.  XIU 


the  "  taille,"  sliowed  extrvmc  harshness  in  performing  their  duties' 
because  tliey  paid  Ihe  taxeti  of  the  iitöolvent  and  were  jointly  and 
severally  resi>onsih]c'  for  the  quota  of  the  whole  parish  -  und  by 
reuäon  of  tliis  heavy  responhlhihty  they  were  ohligctl  to  neglect  tlieir 
own  affairs ;  ruin  and  imprisonment  awaited  tlietu  as  fonnerly 
the  inenihers  of  the  curia  of  tlie  I^ter  Kmpire. 

§  44S.  Critlciim. — Tlic  "taille"  was  neither  unju»t  in  prin- 
ciple nor  always  excessive  in  rate.  But  it  was  ciiticized  for  being 
too  variable  and  eonset|uently  as  discoura^ng  production  ;  for 
being  unequal,  sinee  the  wealthiest  did  not  pay  it  and  consequently 
the  share  of  the  jxHire-st  was  increased ;  and  for  being  dispmpor^ 
tjonste,  thus  Hiom  paid  nine  Iivre,s  per  capita,  Bourges  only  three. 
Colbert,  who  desire*!  to  a>rrect  the  most  serious  evils  by  regulating 
and  generalizing  the  real  "  taille,"  succeeded  in  tairrying  out  only 
a  small  part  of  his  propriun  (cf.  Necker.  "  Compte  rendu,"  p.  64). 

The  ('onstitutional  Assembly,  by  the  law  of  December  I,  1790, 
establishe<l  o  land  tax  bused  on  the  net  income  from  the  land  '  and 


w«re' 


to 


by  ibe  taxpayers  was  <K>ndemii<>d  in  the  17CX)9  by  BoisiruiUcbert.  the  abbd 
of  Sftint-Pinrrc,  Tiirgnt  (r/-  Utourm,   I,  92  and   the  iiulhors  dtwl).      I 
Limousin,   In»  RtttmtiUiU^l   for  «olWton«,  "prPponAs"   (overst^rs)    un 
bond ;  a  happy  innovation  that  the  As»«inbly  of  Boitt,-  and  olhprs  w 
et^-^r  to  follow,  hilt  which  thp  <"'finstit.upnt  jVsaembly  wm  wpong  in  rcpii- 
dittliu^.    Slourm,  1,  147,     It  intrusittd  thf  prwparation  of  thf<  ro^ater  ' 
muoicipal  oftiriTs  and  to  the  inhaltitAnts  uf  the  oomniunc;  the  c>ollp«ti 
vee»  awarded  by  i-onlnwl.     Two  vf «rs  fiaj«i'd  l>*^or»i  th«'  roll«  worn  finiabed 
thci  niunt(!tpu.liti<.ii  paid  uu  atit-utiuu  tu  iho  n.<pi>atoil  orders  wbiob  tbi 
recoiveid ;  tn«>  rvsnh  wax  that  tho  toxen  remained  unpaid.     Tbe  Consuln 
found  itnelf  under  the  ne«*e«iity  ut  rrealinit  a  MjM-cial  adminirtration  hy 
icrare  uf  whifh  thu  law  of  17l>0  wax  at  laitl,  uud  at  the  «•ad  of  a  short  time, 
applied  (L.  Oct.  24.  1799). 

'  Extremely  rigoroun  prOM^niliun  of  delinqumit  taxpAynn:  h&iliflrM* 
mein  or  fusileors  iuHlaUud  io  Iho  homos  of  tbi-  laxpayw«,  «tijiurc  of  tbeir 
furnitum.  doors  and  windown.  etc.  Th«  code  of  ihit  "laillen"  Ml  tb« 
asent«  almoHt  free  to  aot  a»  tbey  pleaxed.  Stowrwi,!,  101.  Hinffftiillrhrrl, 
"Dt^tail  dp  la  Pram-«.',"  KldO,  di.  vl.  Capturt'  of  villanott  by  annault.  d 
sorted  parishet;.  "Croqiiants"  (aanifi  jrivon  to  Frenrh  poasanla  vi 
rebetied  under  ITenry  IV  and  Louiii  XTlI)  in  Ooycnn«.  "Jraa-Va-N 
PietU"  in  Normaudy,  1639.  The  Pruvinuial  Aawmblius  propoMNl  ^  .  _ 
ivmodies  for  thp<)c  cvili: :  subititution  of  port«r«  of  constraint  for  bailiff's, 
diminution  nf  expvnora,  etc.  It  wa«  propowd  to  »buliitb  th4>  boUifT« 
mpn.      (C7.  L.  Feb.  10.  ISH). 

'An  edirt  of  Turifot.  Jan.  a.  1775  (Immbtri.  XXIIT,  127)  abolished 
constraint  solidly,  but  il  reappeared  in  1790.    Stvttrm,  I,  ISl. 

*  A(.-4>or<linf;  to  the  phyidocrata  (economiHt«  who  bclitn'e  that  wraith 
is  founded  on  agriculture),  the  taxes  should  he  levied  only  upon  landed 
property  and  the  net  produi?e  then-from.  But  a«  it  waK  imiKMoibln  to 
detormine  exa<-tly  tUiit  pn>duci.  tbL>  Con<(tirutioDfü  Assembly  adopted  oiüy 
the  formula  of  the  physiocrats,  and  ^bstitute<l  for  the  net  valne,  tha 
tenantable  value  of  the  land.  .S/owrni,  1,  140.  Conwniini:  thi»  nul>je<'t 
of  thi*  determination  of  (he  amount  of  the  land  lax  (240  miUion-i  in  1790 
result  of  tbe  rMeaKhe»  of  Lat'oüirr.  "De  la  rtoheM«  du  royaume 
Prance,"  1791).  oonoeminK  the  very  arbitrary  apportionment  among  tha 
partment«.  and  eonoeming  Ih«  determination  of  &  loinimum  tax  (6  odq 
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profl aimed  the  abolition  of  privileges  and  the  equality  of  all  in 
respect  to  taxation.'  It  contented  itself  witli  noting  the  necessity 
■of  a  register  of  land  surve.vs  ("  cadastre  ") ;  the  Convention 
decreed  that  it  should  l>e  made,  but  nothing  was  done  before  the 
tiine  of  the  Consulate ;  and  the  creation  of  a  detailed  register  was 
not  definitely  prescribed  until  1807.  and  was  not  acooraplislied 
until  1840.^  Thelawofthe:WFrimaire.yearVII  (March  23,1798), 
fonned  the  |)oinl  of  departure  for  modern  k'gislation  nii  tlie  subject. 
§  44Ö.  TTie  Royal  "  Corvee  "  (of  the  great  roads)  ^  was  added 
inthel6(M)sand  es[)eeiallyin  the  170()  d  to  theseigutorial  "corvlf"* 
for  the  purpose  of  providing  for  the  construction  and  repair  of  the 
public  roads  which  were  badly  kept  up  by  the  seigniors,  It  was 
introduced  in  imitation  of  what  the  Si'lpiiors  ilid  on  their  lands 
and  by  an  extension  of  the  requisitions  of  men  and  of  horses  made 
in  the  name  of  the  king  in  time  of  war.  Sully  first  had  recourse 
to  it  and  Colbert  on  a  larger  .scale,  but  it  was  still  only  an  excep- 

hundredtba  of  the  land  revenue,  above  which,  the  n^duotion  vra/t  »  matter 
of  right)  of  which  the  appliuuli'^ii  Ivd.  iu  tiiuw,  to  nu  vau«l  )ui»oiMii»«nt ;  c/, 
Slourm,  I.  20t ;  CondorcFt,  "(Euvroe,"  ed.  Aruffo.  vol.  V'lII.  p.  355. 

'  The  "proiöt"  for  a  tcrrilori&l  tout  adopted  in  1787  bv  Iho  afwpmhljr 
vt  uutablv«,  aliolitibed  all  privIU««»  (Bdict  Aui;.,  1787),  Init  {l)i^  uppoxi- 
tiun  of  tile  pArliuments  suc(!iM>dea  in  proventinic  ihat  imponanl  rf^forni. 
Ediet.  of  Sept.  19,  1787.  Cf.  r&MiIt  of  tiie  A»emhly  of  Peers  of  Dec.  20. 
1788.  Stourm,  I.  114.  IKi  (vxlravis  from  lite  "cahiere"  of  the  Stat«e- 
Qeneral  of  178!»).  Vauban  would  have  had.  like  the  "dltno'"  1evi«d  by 
the  clergy,  the  tax  collected  in  kind ;  in  1787,  this  idwi  still  hud  iU  bu[^ 
porters ;  it  waa  rejected  partly  beoacuo  of  the  erpainess  of  thi;  cxpeoEQ  of 
aaseBnni'Cnt  and  ihp  difficullins  of  Pxe«ution,  and  more  because  it  van  in 
oppositiuD  to  B  doctrine  of  the  physioL-rata,  thuc  taxes  Khould  be  levied 
exclusively  on  the  net  produce  ot  land ;  the  contributiün  in  kind  affwled 
thf!  grass  product.  Tno  same  question  was  raiKiMi  in  the  Con.^iitutional 
Awfembly,  which  exacted  the  lax  in  monev.  and  in  the  Convention,  which 
introduced  the  experiment  of  the  tax  tn  kind  (1705  to  1797)  and  demon- 
strated that  it  waa  impracticable. 

*  The  Bix!alled  "Cadastre."  prepared  according  to  the  law  of  1790, 
consisted  in  a  simple  statement  «"ilhoul  a  survey  and  map,  giving  the 
situation  and  the  approximate  Mzo  of  individual  properties  with  an 
evaUintion  of  their  incomers.  It  was  somewhat  like  the  procedure  con- 
OMved  by  the  provincial  assemblies.  It  was  very  inferior  to  the  "ea- 
daetro"  of  the  countries  harine  Kstates  ("pays  d'Etats").  Stourm,  I, 
148,  "Instr.  del'ass.  tiation.  surlaroatrib.fonci&re,"  1790.  Cf.  Condortxt, 
V.236, 

*  Stourm,  1,231;  L.  Say.  ■■Diet,  dea  1-^nances."  h.  vo. ;  "TOct,  d'Econ, 
Polit.,"  li.  vo. ;  "Or,  Eneycl.,"  h.  vo. ;  (CA,  Mörtel)  and  bibliog. ;  l't#non, 
"Et.  hist,  sur  I'adm.  des  voiea  publ.,"  18ß2;  Hyenfn;  "De  la  corv^." 
1863;  /MmhirW.h.vo.  "Pont«  et  ohaaaa6es"|,"  Table  ):  Dneröcq,  "Lacor\-6e 
et  sa  suppression,"  "Rev.  g6n.  du  dr.."  1882. 

'"Corvee"  from  "corrogane"  ("corvad»,"  "eor\'(^itt"),  exoeptioiial 
labor«  as  oontradi»tingiii»hcd  from  the  tixi->d  or  "riga>  araturee."  From 
the  Roman  epoch  where  they  were  chicllv  public  charge»,  »üiiietimei', 
howev«",  private  services,  they  pasjtod  with  this  latU'r  cliara«tw  to  the 
Fraokish  epoch  (.Gutrani,  "Pol.v-pt.  d'Irminon,"  p.  t>44)  and  to  the  feudal 
vpoob,  when  the  greater  part  or  public-  works  and  even  the  coostruotion 
-of  oathedrala  were  carried  out  by  the  "corv6e." 
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tional  local  measure  when  tiie  camptmller  genenil,  Orry.  made  it 
Rfru'ral  in  17'iS  (Instruction  concerning  the  repair  of  rtia<l»,  June 
]•'{,  171)8).'  Ho  was  struck  by  the  fact  that  good  results  ha<l  Ihscd 
ubtainc<)  by  tliis  method  for  the  maintenance  of  strategic  routes 
in  the  frontier  provinces;  furthermore  tlic  treasurj'  had  no  otticr 
resources.  The  "  taille "  payers,^  between  sLxteen  and  uixtj* 
years  of  age,  hving  in  parishes  within  three  leagues  at  most  from 
t\\e  road  tit  be  repairiHl,  wen'  summoned  fifteen  dajTt  in  edvaiicr 
antl  wert^  obligee!  to  betake  themselves  to  the  spttt  with  draft 
animals  or  beasts  of  burden,  without  the  right  to  commute  the 
service  into  a  money  pajinent.  There  were  two  Kummoitses  a  year, 
one  in  the  spring,  the  other  in  the  autumn.  Moreover,  such 
latitude  was  left  to  the  intendants'  that  the  "  corvfie  "  liticame 
in  their  hands  the  most  vexatious  of  burdens;  here  the  number  of 
days  of  labor  was  six,  there  it  was  fifty ;  here  the  '*  corvfc  " 
service  was  performed  two  leagues  from  home,  there,  seven : 
fmudident  exemptions,  the  exactions  of  overseers,  excesses  of 
subfirdinate  agents  and  oF  the  constabulary,  all  contributed  to 
make  tlie  institution  unpopular.  Still,  if  tlie  JKUutiful  roads 
which  were  constructed  by  it  had  only  been  profitable  tu  those  who 
performed  the  labor !  But  they  coniiecteil  tlie  great  cltips  witli  one 
anollier,  and  tlic  local  or  country  roads  were  almost  impassable 
during  the  had  season.     De  Fontette  at  Caen  (IT.'iS)  and  Turgot 


■  A  remarkable  cxamplo  of  a  new  tAX  MtabUshod  by  a  «mplo  miai*- 
t«ri&l  ürder. 

*  The  nyndios  prepared  every  yvmr  tfae  list  of  mon  and  onimaU  subject 
to  the  corv<?e. 

*  The  »4>r\'ir(*  of  roads  and  bridges  which  h«>Ion£ed  originnlly  to  tbe 
treasunT»  uf  FVa.nt.'«  (Edict  1027)  ptuoicd  litltc>  by  Utile  for  Um  most  part 
to  the  irttcndnnts  (Arr.  Con.  17U5.  1720,  1721)  llko  the  poUoe  of  waffon* 
ing,  nnd  ttiutuf  navigation.  Darrtte,  ".Ini'lii-i'Hdmin.,"  p.  122;  ef.  p.  120, 
uu.  2  (ID  L&nfpiedoo :  Ibe  adminislruiiuD  ut  the  pubLc  highways  (Ku«ni^*d 
to  the  Rotates,  the  dorision  of  contentious  matters  to  the  int^ndanl  >. 
Guj/ol,  "Offices,"  in.  333.  For  tbe  eBtabliihmeDt  of  mc>«nsof  comnium- 
cation,  as  for  that  uf  ^at  public  wcvks  (canals,  drsininc  of  iimr^hcM), 
the  intendants  hod  to  inciuire  into  the^  UBefulnms  of  tbe  enl^rpriiie,  »od 
Ihf  pnu'ticubiiity  of  its  exwution,  give  their  advice,  prepare  a  plan  and  &d 
Mtimato  and  have  it  approved  by  thr  king  (euncorauie  the  e-itiniatcK  and 
plans,  c/.  archives  of  ihe  ancient  seats  of  the  intendanta).  They  tukd  to 
Me  Uial  llie  eoatraotors  furniähed  äuffioicat  tfuaranlw«  to  the  lanE  (aol- 
vouay,  doniicile.  etc.).  The  Kdint  of  ooooeasinn  or  nwardii  of  enntraciw 
mado  in  regard  to  eoeh  undertaking  Doatatncxi  formal  clauseji.  from  which 
have  eume  ottr  lawB  on  exuropriation  and  our  rules  rvlatjve  to  inderanities 
for  flaiaage«.  In  CJue  m  expropriation  or  damsKe^.  tho  amount  of  tbe 
indemnity  was  dctt^minnd  by  expert«  Mid  had  to  be  paid  prt-Wouitly  to 
taking  poss««sioD.  All  Hehlji  ovor  real  estate  were  Iransferrcd  on  pay  men  t 
of  ihv  retarded  price.  The  eontroversiea  which  arose  in  eonnw'tion  with 
work«  and  iuilemnities  were  submillctd  li>  the  intendaiU.i.  with  the  riifbl 
of  «upcal  to  the  Council  of  State.  C/.  Edict  of  1Ü07.  1&38,  Ddamar« 
■'Police."  rv.  .Tfll:  Darntf.  123.  n.  2. 
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at  Limoges  (1761)  made  the  "  corvfe  "  redeemable.'  under  the 
pretext  that  they  wore  authorized  to  complete  the  delayed  public 
works  at  the  expense  of  those  liable  to  the  "  ct»rvfe."  Having 
I>ecome  comptroller  general,  Turgot  abolished  the  "  corv6e " 
(Edict  of  February,  1776)  and  substituted  in  its  place  an  addi- 
tional tax  of  a  twentieth  which  was  badly  received  by  the  privileged 
classes  whom  it  affected.  In  August,  1776,  the  downfall  of  Tur- 
got put  an  end  to  tlie  reform.  Calonne,  in  1787,  took  it  up  again, 
but  the  money  tax  which  he  substituted  for  the  "  cor\'ee  "  was 
added  to  the  "  taille,"  that  is  to  say,  it  fell  npoTi  the  *'  roturier  " 
class  in  such  a  manner  as  to  spare  the  pri^'lleged  classes.  From 
the  "  countries  of  elections  "  the  system  i>assed  to  tlie  "  countries 
of  Estates."  In  1789  the  "  corv^  "  no  longer  existed  except  in 
Brittany.'  The  Constitutional  Assembly  abolished  all  personal 
"  corvfes  "  (seigniorial  and  rfiyal).' 

§  4.>0.  Dirsct  Taxei  of  the  1600  »  and  1700 1.  —  These  were,  like 
the  "  taille,"  taxes  levied  for  war  purposes  *  under  critical  cir- 
cumstances, in  the  same  way  as  was  the  income  tav  i[i  Kngland 
(1798).''  The  capitation  tax  appeared  in  IG95  after  the  war  with 
the  League  of  Augsburg :  was  abolished  in  1697  and  reestablished 
in  1704,  this  time  to  endure  |)ennariently-  In  1710,  during  the  war 
of  the  Spanish  Succession,  an  income  tax  of  a  tenth  was  added ; 
tlic  amount  varied,  it  was  in  tlie  end  a  twentictli.  later  two  (17öü) 
and  even  three  twentieths  (1760-I7fi;i.  l7S:i-l7Sö). 

§  451.  Th«  Capitation  Tax,*  included  during  the  feudal  epoch 
with  seigniorial  dues,'  took  its  place  among  public  taxes  under 

'  Thw  real  "norv^fs."  t)iji<  by  rpason  of  Lhp  ownprship  of  land,  WRrn 

Jmrchasable  [comntu tabic  into  pecuniary'  paympnis].  They  rcproscnlfid. 
ike  due«,  Ibe  prif*  of  tbe  land  ^rant.  "Trudaini?.  the  director  neneral 
of  tlifi  ser\-i<!H  of  road»  and  bridges,  als»  Eitiüuura^ed.  «ilh  all  his  power, 
the  syatom  of  r«l«>mption." 

'  ftourKe«iB  "corvee"  at  Metz,  Chalons,  and  Troy«,  for  etreeta  and 
niral  made. 

'  Üupsnay,  Dupont  de  Nemours,  and  the  Marquis  of  Mirabeaii  pro- 
lest«a  «eainst  the  "porv^e."  Condorcft.  8.  407,  Fault  «-as  found  with 
it  beoau.<ie  il  was  not  an  econnmical  Lax,  for  thr>Be  subimt  to  it  worked  but 
little.     Cf.  pr«<stAtioD.  Arr.  oonsul..  4  Therm-,  year  A. 

'  The  oorv*e"  was  eoanec't«d,  in  a  (;ertain  sense,  with  war,  because  it 
was  only  a  conlinuation  of  the  conslmction  of  strateeic;  rnutee. 

*  CoDflwninK  the  English  income  tax,  r/.  FtMi-ktt,  I,  'J3M. 

*  ItajntnTt.  "Table."  see  "Capitation."  "R^loraeDt"orMareh  12, 1701 
(iWrf.,  XX.  3.Sn:  Baialute,  '-Corresp.  dea  conlrÄleure  s4n.."  1,  ."iflÄ. 
Edict  Jan.  IS.  1Ö9Ö;  supprefisiun  iu  ItWH;  rej>stabliabment  in  17CM. 
Product  in  1781»:  42.192,000  iivres.  'Or.  Encyol.,"  see  "Capitation": 
pomporative  legislatiun.  "Klasscn.-itpuer"  in  Prussia  in  lf^20  (about  44 
millions,  more  than  a  million  proswulions).  .Wecktr,  "Admin,  d^s  fin.,** 
eh.  VII;   Moreau  de  Beaumont,  11,  421. 

*  Etmrin,  562,  Bees  in  the  (-apitation  tax  a  tax  on  the  ineome.  for  the  tax 
imposed  on  all  persona  in  the  aame  olasti  waa  fixed  aocordinn  to  their  pre- 
sumed income. 
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Ijouis  Xn'  (-1(590, 1704).  The  taxpayers  were  divided  into  twent^-- 
tWD  classes  according  to  their  wealth  and  their  profession.  The 
dauphiu,  by  hiuü^^lf,  formed  the  first  class  and  was  taxed  2000 
livre» ;  simple  workmen,  day  laborers,  and  servants,  who  forme«] 
thv  last,  paid  one  livre  eadi.  But  the  tax  lost  its  original  form. 
Anioiiji  tlie  peasant  class  ('*  roturiers  ")  it  was  fixe<l  in  proportion 
to  llieir  sliarv  of  the  "  taille  "  ["  capitation  taillable  ")  and  became 
an  acce(i8or\-  of  the  "taille."  The  nobility,  the  clergy,  arHl  the 
cities  a«|uirefl  privileges  of  sut-h  a  sort  t)iat  in  the  end  the  capita- 
tion tax  fvll  for  the  tnu^t  part  upon  tlic  "  taille  "  payer». 

§452.  "Tenths"  and  "  Twentietbi."  '  —  Appropriating  the 
ideas  of  Vauban  in  his  "Dim«  Itoyale."  the  comptmlter  general. 
Deamarets,  by  tlic  Declaration  of  Octubcr  14,  17IU,  levie»!  a  tax 
of  a  tentli  on  the  declared  income  of  the  taxpayers ; '  but  while 
VftUban  took  care  to  substitute  this  tax  in  the  place  of  all  others, 
Desmarets  abohalie«!  no  otlicr.  The  "  twentieth  "  was  suiier- 
imposef]  upon  the  already  existing  taxes.  Tlie  amount  varied 
widely:  a  "  ßftietb  '*  over  and  above  was  added  in  172r>;  after 
1749  (Edict  of  May)  it  was  stylwt  tlie  "  twentieth,"  then  a  sewind 
(1756),  and  a  third  twentieth,  then  four  sous  per  livre  in  addition 
(in  all  sixteen  per  cent  of  the  income). 

Theoretically,  the  "  twentietli  "  was  imposed  upon  alt  incomca^i 
in  fact,  it  was  leni'd  almost  entirely  u|K)n  incomes  from  landed 
property  famong  which  were  iiiclud«i  interest  and  in  particular 
dehcnlures).      Necker    (November    2,    1777)    abolisheil    in    the 
Imroughs  ("  bourgs  ")  and  in  the  countrj'  districts  tlie  "  twentieth» 
of  industry'  "  (income  from  manufacturcA,  commerce,  and  offict«), 
leaving  tlicm  in  existence  only  in  tlie  cities.     At  the  same  time 
he  made  the  qui:)ta  unalterable  for  twenty  years  in  order  to  avoi«! 
tlic  troubles  resulting  from  incessant  re\"isions,  a  consideration,, 
which,  riuring  our  (Tnturj'.  lias  alwa^^*»  given  way  before  tlie  equ«ll 
distribution  of  the  land  tax. 

This  tax  was  critidze^i  for  its  vexatious  and  odiously  inquisttoriat 
character.     There  were  no  frauds  which  the  taxpayers  did   not 

'  Uambert, " Table," 8W»" ImpAt":  Hoitam»-Foure<ult,"Whl. du Dixiöme 
«t  du  Cinquftnlit'me,"  ISäÜ:    Marion,  "hes  rÖIes  du  Vinetidmu  d»oa  «fa 
ToiilouBaiti."  -Hfiv.  fr.."  I«ft4  ;    Mnrhnutt.  I«fl2.     Cf..  on  Vauban,  MiehM^ 
IH7H:     M,l!u,r,.   ISS6:    Lohn.aun.  1805;    A.  dt  BoistiaU,  "Lt  proscr.  du 
Projet  df  Dime  roy&le."  1875. 

■  Saint  Sinum  n-lntoH  that  ftl  the  time  of  ««ilahüshiti^  tho  truth.  Loui«. 
XIV  had  srtim-wru (ill-«  about  hii  right  toiinposenew  taxed  on  hi^^iubjecl«;^ 
but  his  eonscicnce  was  pul  at  ease  nv  P.  k'TeUieratid  by  consultation  wit" 
the  Sorlmnne  which  declared  that  all  rhn  (»ropprly  of  hif  »abject*  waa  h£ 
and  that  it  wm  a  Tavorfor  him  to  luavelhem  wlialhedidool  tako.    Supn 
p.  WO. 

S02 


• 


CBAr.  XIII)       TUB   UUNARCmCAL   PERIOD;   FINANCBB 


H4Ä4 


commit  in  order  to  escape  the  tax.  The  more  the  rate  of  the  tax 
varied  the  more  they  concealed  their  wealUi ;  thej'  were  afraid 
of  bebg  fleeced  without  mercy  if  their  wealth  waa  known.  Bodin 
in  1577  maintain«!  that  tlie  lax  should  be  real  and  not  personal, 
and  thiü  was  the  dominant  opinion  in  178^. 

§  453.  Prlvilsff««.  —  Based  on  equality  in  principle,  capitation 
taxes  and  the  "  twentieth  "  left  room  for  privilege».  The  clergj- 
in  171U  bought  tliem  up  at  a  small  cost  by  paying  once  fur  all  the 
sum  of  twenty-four  millions.  Tlie  nobility  subject  "ex  officio"  to 
tlie  capitation  tax  '  and  paying  only  one  eigtitli  of  their  share,  ob- 
tained also  a  favorable  arrangemeut  in  respect  tu  tlie"  twentieth».  "- 
llie  "  Countries  of  Estates  "  ("  pays  d'Etats  ")  and  many  cities 
compounded  for  their».  Had  it  not  been  for  the  frauds  and  ex- 
eniptiuiis,  tlie  iiicumu  frum  these  taxes  would  ha\'e  been  double 
what  it  was. 

Topic  fl.    Iitoirkct  Taxes 

§  454.  The  Aids '  ("  auxiUa  ")  *  were  a  tax  collected  on  the  sale 
and  trar9pnrt4ttioii  nf  merchandise  or  objecto  of  consumption  and 
especially  on  drinks.*  Hardly  more  than  two  fifths  of  the  kingdom 
wore  subjected  to  this  tax  (district  of  the  Court  of  Aids  of  Paris 
and  that  of  Rouen)  *  and  there  was  no  uniformity  in  the  method 


'  Uv  the  intendant.  under  the  pretext  that  subordinate»  would  not 
ha%'e  dartid  to  taji  the  nolilns  ritrnrouHly;  in  rtsatity.  llie  iul«udaat  ßxed 
&s  h»  pleased  ih«  amounl  ot  the  Lax  that  th(<y  had  to  pay. 

*  L«tt«r  from  a  ffeotleman  to  the  iatendant  of  his  ^puerality:  "Your 
Lender  haarv  would  never  ooosent  to  a  father  or  my  Hlatiuu  being  subjevt«d 
Lo  Lhe  rigid  tax  of  the  twentieths  as  it  would  in  the  com  of  a  common 
father." 

■  BiBLioiiHAPHV :  Fteury,  p.  IflO:  Jacquitt,  "Coraraeut.  a.  I'Ord.  Juiu 
1680."  ITWI;  UM,i<re  lie  la  BalUinde.  •■Trait6  dos  droits  d'aidos."  Ii70; 
KoiiMet,  "HiBt.  lies  imp.  indir.  en  Fp,."  1883;  Jncaufton.  "Admiu.  fin.." 
p.  122  (Ord.  frfWi :  p.  170  (Ord.  l."!]?) :  p.  275  {•■\VstiKe  il«e  finances"). 

*  By  the  word  "aides"  waa  meant  at  first  feudal  aids,  or  subsidies 
(suppues)  granted  the  kins,  then  all  levies  of  ta?cpH  for  Lh»  nwesxitt«« 
of  the  State,  the  "taille."  salt  laxes,  eto.  "Seasu  striclo."  tbo  moaning 
was  limited  to  that  which  was  paid  on  pro%'isions  and  murehandiee. 
Isamhfft,  III.  48  (13I4>:  IV,  633  (1350).  etc.;  V,  405  (1374);  VI.  589 
(13S3):    VIII.  S34  {143.*>).     Especially  f>rd.  I6S0. 

*  OriRinally,  Ih«  "aide"  was  paid  l>y  nwn  of  all  conditions.  luambert, 
Vt,5.S2;  VU.79;  Vt.SÄi.  Pnvileced  from  the  "aide"  were:  member» 
of  the  Parliament,  of  the  Chamber  of  .\nnmints.  rlerpv  (exnmpt  from  the 
"aid«'"  on  the  prodime  nrChiiM-h  lands),  and  the  nobles  (In  ease  of  the 
sale  of  wint-  from  iheir  inheriled  lands). 

*  Outjiide  of  these  timiu  there  were  analnratis  ta.Tes;  the  "Equivalent" 
in  LanRuedoo,  Lhf»  "ferrae  des  devoirs"  in  Brittany,  the  "mft«pheninp'* 
in  Alüaee,  oto.  The  "Äquivalent"  was  the  rommut&tion  price  or  ^'aidft" 
in  eerrain  provinces.  .SuahI.  **I.'^uivalent  auxaidesonLaoguodoc,  1450- 
1515"  (VAnn.  du  Midi."  1S91,  Ä«).    ^'Kncycl.  m6lh.,"  «oe  "Devoir." 
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of  coUectiüD ; '  thej-  iticluiled  the  duties  on  wine  sold  at  wholesale. 
increases  of  eit^htlis,  fourtlis,  subventions,  import  duties.  '*  octroii," 
—  in  all  twenty-five  K*^nera1  taxes  and  as  many  local  «lues.*  In 
each  "  genSralite."  in  each  "  ele<.>tion  "  the  taxes  varied.'  If 
we  add  the  customs  ("  traites  ")  and  the  tolls  ("  peages  ")  which 
were  often  superimposed  upon  those  mentioned  above,  we  ran 
understand  how  the  price  of  a  ho}^ead  of  Bordeaux  wine  wms 
increased  in  the  north  of  France  to  ten  times  its  value.^ 

Sharing  tlie  prejuiHces  of  the  j>hy.';iocrats  agiiinst  indirect  taxes* 
the  Const i tu tiotiul  Assembly  abolislied  aid»  (March  2*17.  1791), 
but  they  reap{M;areil  in  1S(^  under  the  form  of  taxes  on  l>everttgC5.* 

§  4Ö5.  The  "  Oabell«  "~  or  salt  tax,'  levied  at  first  tike  the  aids  for 
extraonhnary  pur[>o»es,  became,  like  tliem,  u  i>ennanei>t  tmx. 
Must  uf  tlie  seigniors  si>ld  salt  tu  tJieir  subjects  at  a  price  fixed  by 

'  The  mtfiilftlion  instituu«!  by  the  Farmers-GenenU  (for  whinli  Keckrr 
Substitut«!  thi!  "it^foi^")  TormMl  the  ba«is  of  the  cxislinj;  loArialAi-ioo  on 
drink«.  Sloarm.  1,8^1.  PnK3iir.-t:  in  tli«  uuijjtiUurhuod  of  tlfty  tnillJoas 
in  17S9. 

'  OrdinArv  "aidcis":  Ist.  Tax  on  sales  In  gross,  5  per  ceni  on  «ües 
oertilivd  to  r>y  tlii>  l>ixp«yf>r  tunniml  invuiilvry  uf  th«*  <.<tu[>.  prtdnpttoD 
fur  thu  farm.  otc.).  AuKiiH'ntfttion,  0  fr.  31  <'t<iit.  |Mir  hty'tam.  2a,  An 
cii^lUh  OQ  retail  soles.  2  fr.  01  or  2  fr.  51  |)«r  hoct..  plus  a  fourth  prupor- 
tioniU  tu  tbe  priv«  of  «alv.  lid,  Giitriiw  fur  tliu  HeiinQl  uf  th«  Irvasury  in 
tho  priaHpal  towut.  Slourm,  I,  326.  ^'Ot^trui"  laxvs  wvn  also  Im-jcd 
by  towns  on  winr<  or  pro\-i8ion3  whioh  wrro  hroueht  in  or  taken  out.  by 
virtup  of  pormisHtuii  eivpo  bv  the  kin«  (lypttwra  ut  "tjrtroi");  th«'  pnwi- 
unt  was  dmdod  liKtwocn  tho  king  and  tbe  town  (Ord.  lfM7.  I(>67,  IGKI. 
173S).  Ferriire,  Dirl-.se«  "Ocln)i."  Exlraordinary  "aides."  fur  cxanipb- 
in  1630:  rovultu  in  Xormandy  and  I^tiifUExlot?.  Taxes  annexed  to  rbc 
farm  of  "aides"  ("droits  r^Suni«");  gang«  and  brokers^.  ISZ7 1  annual, 
l-'>77:  markufeuld.of  §ilver,  ofiron,  lli'JCi:  tax  on  cards,  1577,  ete.  Slourin. 
II.  91.     "TabTe."  see  "Bnt-ycl.  m«lh." 

*  Th<«e  diffflroaoM  which  shock  our  sons*  of  equality  bad  their  orijEJa, 
and  to  a  certain  extent  th«ir  rvasun  for  «xiat(>n(?4>.  in  t^wnoniir  rondiliuos 
and  in  thfi  syBlem  of  deoentraliaaüon  of  anctent  Friin<-t>.  Nc^'kpr  .-^lill  saw 
here  taxos  whoso  aa«essment  and  coDmIioq  were  left  to  tho  local  autbnri- 
lies. 

*  AucordinK  to  jtf.  d'Amnet.  II.  160,  the  inrrease  of  tbe  lax  on  the 
iranaportation  of  drinks  intorfrrcd  more  with  oommeroe  tban  did  tb« 
|pv\-in4{  of  "aides." 

'  Dupont  lie  Stmoum.  "Pnijets  do  dnitts  sur  lea  boiasoos,"  1700; 
randoreft.  op.  cit..  vol.  VHI.  3.'*».  361, 

'  Product  in  i7>W,  in  tbn  neiRhborhood  of  fifty  mitlionn.     "IW««.** 

*  BlULlouRAHUT  :  iaambrri.  "Tabte,"  h.  vo. ;  Hritton.  sec  "OtunUea"  : 
Hfuru,  p,  164  :  Ditcrocq,  *'  l^e  m^m.  de  lk>ulain%nlliprs  aur  ratnortias.  d«« 
eabeUes,"  1SS4;  Jtamei,  "t'inanceB  de  la  Il^publ.  fr.."  "Gr.  Enovol.." 
h.  vii.  ;1)ibl.l :  JacqurlOR,  on.  ril..  p.  23tl  ("Ventige  de;;  financea"):  Spottt, 
"Ann.  du  Midi,"  IWJl.  4;J7  (lAninjedn«-) ;  TamajtHrfli.  "  Le  sol  et  le  fouairv 
do  Ruine  au  tuoven  ftgi'"  ("Arch.  Soo.  Itom.  d.  storia,"  1897,  t.  30); 
fierrnany:  Sr/irödrr.  p.  S.12  fbibl.) ;   "Enfycl.  m^^th.."  see  ^'Oabelle." 

*  ÜU  Can^.  see  "Oabimn"  bavins  the  stffniliealion  of  "oons,"  trihut«, 
and  "Qaule."  "Oablagium,"  "(»alM?iIa  vini.  *  "aalis,"  etc.     Broadly,   tho 

■eabelln"  was  used  to  inelnde  all  kind.'i  of  taxp«;  in  the  end  tlie  word 
(tame  1o  mr-an  only  the  tax  on  wUt.  Cf.,  however,  ilatifiid  ami  Tkitma*, 
"Diet,  de  la  langu«  ft*-."  "Encvi'U  m^t.":  "nsbel."  tribute  iQ  Oermaoy? 
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themselves;  the  seigniorial  niunopoly  was  in  time  superscdwl  by 
the  royal  monopoly.'  Id  l.'Wö  the  sale  of  salt  was  organized 
throughout  the  kingilom  and  the  Kstates  of  1355  adoptwl  Üu* 
"gabclle"  which  continued  in  force  until  the  Revolution.  All  salt 
produced  had  to  be  carrier!  to  the  king's  salt  store  houses;  there 
the  comptrollers  of  the  salt  storehouses  bouglit  it  from  the  owners 
of  salt  marshes,  at  first  at  a  price  agreed  upon  by  mutual  consent. 
later  at  a  price  fixed  by  a  tariff ;  they  sold  in  bulk  (wholesale),  and 
the  retailers  or  hucksters  commissioned  by  them  resold  it  in  small 
quantities  at  a  price  fixed  by  a  taritl".  The  tax  was  collected  at 
the  time  of  the  sale,  the  king's  price  being  higher  than  that  of  the 
merchant.  Finally,  in  oraler  to  be  certain  that  the  tax  would  Ije 
paid,  the  obligation  was  imjM).se<l  upon  families  of  buying  "duty 
salt  "  —  that  is  an  amount  supposed  to  be  necessary  for  their  needs 
(at  least  in  the  countries  of  the  "  grandc  gal>elle.") '  This  tax, 
questionable  in  prineiple,  sinw  it  was  le\'ied  upon  an  article  of  prime 
necessity  and  preventetl  freedom  of  sale,  was  one  of  the  most  badly 
organized  of  the  "  Ancien  Regime  "  :  onerous,  unequal,  and  vexa- 
tious for  nil.'  The  price  of  salt  varie<l  in  unlwlievable  proportions, 
here  selling  for  2  Hvres  per  quintal,  there  as  high  as  (it)  livres, 
France  was  div-ided  rn  this  respect  into  six  principal  regions :  the 
prov-incea  of  the  "  grande  gabelle,"  the  "petite  gabclle,"  the 
"  quart-bouillon,*'  the  "  salines,"  the  "  redeemed "  and  the 
"  Tranches  '* ;  the  price  was  not  even  uniform  in  each  of  these 
parts.''    Such  a  s>'stem  conduced  to  fraud  («^lealers  in  contraband 


I  Ord.  1318.  Cf.  Uhugeur.  "Phil.  I©  Loo«.'*  vol.  H.  CoUection  by  the 
mntlicid  ttt  farming  \!^00n  (1.^7,  trf^neral  leo^e  for  each  storekeeper  in 
paniciilar ;  1 110,3.  R^ncraJ  Irasn  for  th«  ' '  ^a hellen  "  of  Kranee,  that  is,  where 
ihi>  "Kaliefle"  via,*  ("stahlislied  in  ancient  times:). 

*A  "mimit"  (3  bushel»)  or  39.36  litrea  for  14  pertiona.  lu  tho  '■re- 
deemed" rounlries.  ihe  least  noasihk  quantity  was  dcJh*ercd  in  order 
to  oompel  the  purchase  of  an  atiditional  quantity  at  a  ver>*  high  price. 

* ''Th*'  fiaoal  aj^nt  examined  the  cellar,  tented  ihe  brine,  lasted  the 
salt,  declared,  if  the  salt  was  1<io  Rood,  thai  it  was  smugged,  hocaiiso  that 
of  the  farm,  wlijch  alone  was  lecitiniate.  was  ordinarily  ilaiiia^d,  and 
tiiued  with  ooaree  plimtiT."  The  .'jüt  for  industrial  unes  wan  tainted. 
The  tran.'*portation  of  sail  from  abroad  was  prohibited,  without  which. 
the  inetjualities  and  Privilegs  could  not  have  been  inaintaiued;  the 
prnduotion  nt  salt  was  aliio  limited ;  oeenca  threw  baek  into  tlie  sea  that 
whifih  was  formed  naturally.  Condorcet,  op.  eit.,  p.  37J ;  Champion, 
•■FVanc-een  I7«tt."  110. 

•  In  the  re^nn  of  the  preat  "gabelle."  the  center  oJ  Fnume,  eumprisinic 
aliout  two  thirds  of  the  territory  of  France,  the  price  of  salt  was  1  fr, 
25  per  kil. ;  but  there  wore  privifoited  plaooB  wb«re  the  price  wa«  10  cen- 
tinips  per  kil.  Biireundy  vtA  in  the  region  of  the  great  "  j^b*-!!«  "  (58  livron 
per  qtiinlal);  Dijon  wa«  privilivm)  (7  I.);  FVanche-t'omt ^  was  in  the 
region  of  the  salinen  "Kabello"  125  I.) ;  MAconnaiu.  little  Kabell«  (2S  1.) ; 
(lex.  free provinee  (2  to  7  1.);  country  ■•redeemed."  öl. :  in  iheroKlonof  the 
"quart-bouilloa"  10  1.    Privilofced  [>erM>iii4  had  the  right  of  free  «Jo  (royal 
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salt) :  an  urmy  or  agent»  and  the  infliction  of  atrocious  punishments 
dill  not  succeed  in  preventing  it.  A  third  of  the  galley  slaves, 
said  Necker,  were  smugglers,  and  there  were  arrested  iti  an  ordinar>* 
year  for  fraudulent  smuggling  of  salt  Xi(\0  men.  18(H)  women^  and 
6600  children.' 

Necker  desired  to  reme<ly  the  evils  of  the  "  gabelle"  by  trans- 
forming it  into  a  unifumi  tax  collected  on  salt  at  the  time  of  its 
extraction.  The  Constitutional  Assembly,  animated  by  the  pro- 
posals of  the  asaembly  of  notables  and  the  doctrines  of  the  physio- 
crats and  driven  on  by  the  popular  tumult,  preferred  to  abolish  it 
and  to  substitute  fur  it  additional  direct  taxes  (Decrees  of  March 
30  and  October  2f>,  1790)  which  remained  unpaid  and  had  to  be 
aboliahctl  (June  13,  1794).  The  tax  on  «ill  reappeared  in  1806 
(Decree  of  March  16)  in  the  form  which  Necker  had  de^^red  to 
^ve  it.* 

§  450.  The  "  Tratte»"'  (r/.  cu.'^toms  duties)  wore  derived  1st, 
from  si>igniorJtd  toll»  which  the  annexation  uf  fiefs  to  tlie  royal 
domain  did  not  de-stroy ;  2d,  from  old  prohibitions  on  the  exporta- 
tion of  articles  of  prime  necessity,  such  as  grain,  wine,  etc.,  — a 
measure  of  prudence  at  first  ju.stificd  by  the  difficulty  of  exchange ; 
there  was  the  danger  of  lacking  the  necessaries  of  life  and  it  was 
necessary  to  make  provision  for  the  home  supply  before  allowing 
exportations ;  or,  again,  it  was  a  question  of  gold,  or  of  siK-er, 
or  of  the  munitions  of  war  and  there  wa.i  fear  of  impoverishing  or 
enfeebling  the  kinplom."'  These  genuine  reasons  of  former  times 
became  by  the  end  of  the  I3(M)s  a  mere  pretext.  It  wa.s  well 
seen  when  Philip  the  Fair  in  1305  in  the  midst  of  his  financial 
embarrassment  forbade  the  exportation   of  most  merchanilisc; 


officeni,  and  tnagistmleE)  thai  it>.  tb«  right  of  purobaaiuK  Bait  at  ocMt jpruMh. 
Xohltaandccclc«ati<«lon-Qor8of  saltmarshos.  BaiUau,  p.  367.  C/.  Taine, 
"  L'Anfif-n  Regime."  p.  H)9. 

■  PeualUes:  flaw,  nix  lo  oiue  yvarr  at  thv  KiUloys,  d««tti.  OriffJDally. 
puoishments  wore  BtUI  morti  s«vpn> ;  thun.  liontcs  hoa  other  animus  wem 
lorn  to  pi«o».  laforming  wa«  obli^tury  under  pciivltv  of  tiMkvy-  fines. 
Ord.  16S0,  vol.  17. 

'  Actuai  product :  about  thirty  tnillioas;  in  1780.  about  sixty  milUoiu 
plufl  the  beneS«:«  From  th«  oontract  f>t  famuige —  MKbl««n  tv  twunty  mil- 
liona. 

*  yUuru.  p.  156;  Du  Frttnt  de  Franeheriltf,  "Ilist.  d«  firiane««," 
1738  (tanff  of  1Ö64);  Caürry.  "Les  duuanwavant  CoUwrt,"  "U.  Iiisi.." 
1>H2,  40;  Saulnirr.  "Rrwh.  hist.  s.  lf>  dr.  de  douan«."  1S30;  Stöurm, 
1,470:  U.  1:  /«iwifctrf."Tiil.le."  M>»>"I>oüane«,"ote.;  Comte  tie  BuUm^, 
"Eiabt.  en  Pranoe  du  1**  tarif  e^n^ral  dee  douaaes,"  17S7-01,  1880; 
fitTtnanv  :  "ciintotns  dutipa,"  r/.  ÄrArt^r.  p,  .'»22;  DoiofU,"Hhx,ot  l^x^- 
lion  in  EnfiUnd."  ISSR;    Hall.  ''Uhl.  of  ouatom."  ISS.V 

*  ttamb<ert,  "Table."  we  "Eapfeow  d'or  et  d'arBent."  "Exportation,** 
••Qrainm"  "Poru  franca";  LufiAaii-r.  507 ;    Kuiiry.  II.  143. 
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five  Hayii  after  having  issued  this  impracticable  decree,  he  created 
a  master  of  ports  and  passajics  in  order  to  sell  permits  to  export. 
The  taxes  on  "haul  passage, "  the  "rgve,"'  and  the  "imposition 
forainc  "  {levied  to  pay  for  the  ransom  of  King  John),  ail  of  which 
in  the  end  became  confused  with  one  another,  were  taxes  on  ex- 
portation. From  this  was  derived  the  name  "traitc"  and  "traitc 
foraine  "  (a  tax  on  merchandise  carried  out  of  the  kingdom).' 
Taxes  on  imports,  which  arc  so  considcrnble  to-day,  were  slow  in 
bcin^  established;  while  conversely,  taxes  on  exports,  formerly 
very  heavT",  have  been  rcdutx-d  to  a  mere  trifle.'  Before  the  15O0  s 
there  was  notJiing  to  fear  from  foreign  competition ;  systematic 
protection  of  home  industries  hawily  cxi.sted  before  the  time  of 
Colbert  (lßft4).''  Introdueed  by  the  accident  of  the  feudal  parti- 
tions, multiph"«!  by  the  rapacity  of  the  .seigniors,  tolls  and  "  traites  " 
covered  the  entire  countrj*  with  innumerable  barriers,  veritable 
internal  customs  whic-h  hindered  all  rommercc.*  Colbert  was  of 
the  opinion,  and  rightly,  that  by  reducing  the  general  wealth  they 
were  prejudicial  to  the  interests  of  the  State ;  regarding  them 
as  in  contradiction  with  the  logic  of  the  monarchical  system  he 
desired  to  abolish  them  ;  but  he  only  partially  succeeded.  In  con- 
sequence of  the  measures  that  he  adopted  France  was  divided 
into  three  regions:  1st.  the  provinces  of  the  "  five  great  farms  '* 
(so  calle<l  from  the  five  principal  ta.xes  leased  out  at  first  to  five 
farmers,  later  "  en  bloc  "  to  the  famters-gencral :  the  foreigti 
"  traite,"  the  domainal  "  tralte,"  the  entry  tax  on  spices  and  drugs. 


'  For  "ruov*,"  vvrlinl  KultKlttntif  for  "rover"  ("rogano").  Thin  won! 
Ib  Btill  iiisvd  \o  tliü  »uulhwDst  of  liVauue  to  dosijnuiU)  tlit»  r»nt  in  silver 
paid  hy  tKo  iiTnatI  former  to  tho  proprietor.      >  Ea^fland  :  customs  dutios. 

'  Tho  KfltJiU»*  of  1014  dvmundixi  thw  abmilutt«  proliihitioii  of  tlio  ira- 
portftlion  of  all  uiuuufboturud  products  »imilar  to  oum.  ttiv  suuprusmon 
of  tho  entry  tax  on  raw  matorials  used  in  oiir  industries,  and  noaDy  a 
firohihitinii  of  tlm  «x[iortfttion  of  Pr*'m;h  nrxKliH'ti"  xiiiluhl«  for  u««  lu  raw 
maUvial»  in  foruiiica  uuuiitriirs.  Darr^te,  11,  '21H,  Thittu  fp^ovaocM  wore 
tho  expression  of  general  opinion  under  tho  old  r^me.  "Reo.  do  reglos 
t).  le>!t  maaufaoturwii,"  L730. 

*  Lavitn  et  Rambaud.  -'Hisl.  K«n.."  VII,  OSO;  Monod.  Bibl..  n«  1345 
el  ««q. ;  ef-  CauiriB,  "E«)n.  polit.,"  bibliog-. :  f .  CUmrnt.  "Ilist.  du  «Trt. 
pri>tect«ur,"  1854;  A/anassifr.  "he  pommeroe  dee  c^^^alnü."  Iw4; 
Biollav.  ••'El.  fcon.  «ur  to  XVIII»«.,"  ISSS;  cf.  Bonaitaie^,  "Cahlera  de 
I7S9  ftu  p.  do  V.  industriel  et  commercial" ;  tf  Trottte,  "Ia  Ubert*  du 
comniwoe  des  grains,"  I7G5 ;  "  Reo.  des  lois  sur  le  eom.  des  grains.'*  1709. 

'  Innumer&lile  local  taxes:  ef.  eniimeralinn  in  Iavt  at  Nov.  5,  1790. 
rolfttin|;  to  Ihe  siipprfluioa  of  traileii."  l»t  ua  arid  about  l.ÜUU  lolls 
bvlijii^ne  to  iho  King  or  to  the  seigniori!.  "  Kph(^m brides  du  cito;ren," 
vol.  \  .  1775  {misRifin  of  M.  Blancht-t.  to  buy  wino  in  th«  South  to  bring  it 
h)in»4:-lf  to  F&riK  in  nrder  to  nirider  nil  »npoitnt  "de  visu"  of  Sacal  collec- 
tions:  from  Koaontu  to  Mulun,  34  "toll«"  or  ootrois).  Stourm,  I.  473: 
Gvilmota,  "Lesdr.  de  navig.  do  laScino  du  onzidme  au  dix-htu'd^me  s.,'* 
1880. 
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on  rioth  of  pold  or  silk,  and  on  comnirKlities  in  hulk) ; '  iliis  region 
emliracetl  tlif  twelve  provinces  of  eentral  Kninee  unii  lliey  fiirmMl 
a  sort  of  cuatoms  union  within  which  giMxIa  circiJated  fri'cli. 
(turifT  of  IfM) ;  2d,  the  provinces  reputwl  as  foreign  (iic»tahlj- 
the  Suutli,  Brittany,  etc.) ;  they  fonnett  a  seconii  union  witii  a 
higlier  tarilT  (tarilT  of  Ififi?) ;  'Stl,  the  provinces  in  imitatiim  uf  the 
real  foreign  countries  (Alsjice.  LulKiunl,  Gex.  etc.)  which  traded 
freely  with  foreign  countries,  but  nul  with  FranL-e.*  At  the  etui  t>( 
the  17Ü0  s  the  abolition  of  these  taxes  became  easier  with  the  pmg- 
ress  of  centraliÄHtJon :  their  Jncttnvenience-s  iinpresstnl  all  the  >:«'n- 
sibh'  minds  (Tniiiaino,  Turgot's  IX-x-ree  of  the  Council  .Septenil)er 
13, 1774,  on  the  liberty  of  commerce  in  grains  tliroughout  the  king- 
dom.' and  Xeekcr) ;  *  an  edict  of  aliolitioii  was  pn-ijanil  fnlluwing 
till'  delilieration  of  the  Nntahles;  the  Tonstitniional  Assrmlily 
had  only  to  adopt  it  (Deerpps  of  Oct.  .'KKil  and  Nov.  5,  1790). 
The  economists  Qiiesnay  and  Turgnt  were  not  only  [lartisan^i 
of  the  alM)lition  of  internal  customs  duties ;  contrarj'  to  nil  the 
accepted  ideas,  they  maintainefl  the  principle  of  freedom  nf  trade. 
Their  liberal  theories  of  trade  came  to  he  tneorpnratcd  in  the 
treaty  of  commerce  of  I7Sti  between  France  and  Knglaml  and 
especially  in  the  tariff  presented  to  the  Notables  in  1787,  a  tariff 
which  the  ConHtitutioiial  Assembly  reproduced  in  1791  (with  snmr 
restrictions).' 

§  457.  Th«  Stamp  Tai  [Kdict  of  March,  1673,  and  Au^st. 
IB74).*  'ITic  document  duty  fto-c3ny  the  stamp  tax)  was  iropospd 
upon  judicial  and  notarial  instruments,  for  the  preparation  of 
which  it  was  necessarj'  to  use  paper  or  parchment  stamped  with 

'  Floury,  p.  Ifiä.  C/.  oonoemini;  this  tnumpration  and  tbe  number  of 
proviDom,  '^ncyel.  mil-,"  »w*  "("intj.  et.  f." 

*  CunttiDliou«  jurisdiction  :  l-'irnt  in^taiiop,  iDaatcm  nf  port«  and  hunmus 
of  "traitea" ;  appoal.  Cbamlwr  of  Amruunis,  at  Rrat,  later  tbe  Court  of 
"Aid«." 

■Mensurvfl  taken  bv  Maofaault.  1749;  Dec).  Mny  25,  ITtii;  Dm. 
23,  1770. 

*  Order  in  Council  of  Aug.  15.  1779,  dwlaring  in  ra%*or  of  the  pHnoinle 
of  Ihp  repurehftso  of  iici|niio''i»l  tolls,  hut  pultine  off  the  expriiHon  of  tnia 
mi-tuturc  unlil  the  «Ninülusion  <jf  iMUfH-.  Som»"  «piciiiurs  I'urrendvnxl  vulun- 
tarilv  their  riBht*  to  charge  toll».     Slourm,  I.  4<  < . 

'  Rut  rV'iolier  1Ü,  1705.  the  importation  of  Cnelish  merrbandise  waa 
prohibited. 

*  /i*>»7iw(,  "Diet.  (\vn  domain«!,"  h-  via. ;  ""Rec.  d'Rdits  ct  rtgl.  con- 
corn.  Ich  dontaines."  1719;  id..  "lo  contrftlede»:  jwt«";  id.,  "IcconirAte 
d*«  exploit«."  10SÖ:  Bw(A/ro(.  "Trait*  (lea  domaJncs."  1719;  "  Commnnl. 

It.  le  tarif  du  conlTÄle"  by  Contramont :    id.,  by  HaMtn:    liupin.  "  Itutr.  s.  n 

div.  queat.  rcl.  au  dr.  do  contrite,"  1787;   I'oiattm,  "Confer,  »ur  I'^d.  da  ^M 

c<mtr."  <"Tr.  IWRale");   I^   Garde,  "Souv.   du  rol,"  ch.   XXI   ttt   «r^.;  ^M 

Äa/ffronflwf,  "I«    timbre  k  travers    rblstoire,"    1882;    Stourni.  1,  3SK;  " 


Bngland  :    Pi»chtl.  11.  aS8. 
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the  arms  of  the  kinn  and  haviiiu  mo<lcls  of  K-^al  foriu»  {"  furmules  ") 

with  only  ll»e  blanks  to  till  in.     After  H>74  the  "  fomiules  "  were 

cliauged  into  a  mark  or  stamp  on  the  sheets  used  for  puhüe  iii- 

struluen^s.    The  stamp  varied"  with  each  "  gßn^ralitö." '    This 

tax  yielded  little,  was  not  ini]x>sed  upon  doeuments  under  private 

seal,  and  was  applied  in  only  a  part  of  France.^    The  Assemblj-  of 

Notabk's  in  17S7  elaborated  a  plan  which  ileveloped  the  tax  and 

which  was  transformed  into  an  edict  (Aupist  4,  I7S7).but  wliidi 

was  revoked  by  the  king  in  consequence  of  the  opposition  of  the 

Parliament  (September,  1787).    The  law  of  the  17th  of  February. 

'1791,  was  suggested  by  it  but  was  passed  in  such  ineffective  form 

that  the  proceeds  from  the  tax  were  not  sufRctent  to  meet  the 

.expense.     After   s»:irae   reforms  the   definitive   law   of   the    13th 

fBrumaire.  year  YIJ  (17ft9).  was  enacted. 

§  458.  Th*  "  Control«,"  the  "  Insinuation."  and  th«  "  CsntiSm« 
D«ii«r"  corre^iponded  to  our  registrfltii>ii  fi-vs.  The  "control«" 
(1093)  consisterl  in  the  registration  of  Icffal  instruments  by  abstract' 
bUpon  a  public  register  and  in  the  certificate  of  registration  which 
Was  attach«!  to  the  instrument ;  *  the  purpose  of  it  was  to  give 
the  instrument  a  definite  date  as  against  tliird  persons.  The 
"  intinu&tion "  (1703)  was  the  copy  in  full  or  the  mention  by  ab- 
stract of  ft  document  {donation,  sale,  etc.)  in  a  register  kept  by  a 
sworn  officer,  who  was  obliged  to  give  information  to  all  who 
requester!  it.  Thus  "  insinuated  *'  doouuents  were  brought  to 
the  knowledge  of  the  public' 


'  Gwifof,  "Hfip.,"  see  "Pormule"  ;  Egmrin,p.  .578;  Revolt  In  Brittanv 
in  1675  ("Ami.  do  Brel.."  IS98).  Ord.  ItiSO.  Dotilor.  Jua«  Iß.  IfiOI. 
etc,    Cf.  Nov.  44  of  Justiman. 

1  Exemption  for  Artni^,  PUndeni,  Alsaoe,  Fntnpb»-Comt#,  etc.  faati^ 
6cri,  ■■  Tablu."  sw  "Tiinbro." 

'  Contaioin^  the  nikinos  of  the  parties,  «haraeter  of  the  act.  tho  dat«'. 
nam«  of  ih«  notary*,  und  the  nuiotr^r  of  sluwls.  Cf.  Ferriirc,  "ScimwAv* 
notBirt«." 

•  Edict  Junt,  1581.  June.  1627,  Doc.,  1635;  but  the  insutnlion 
w««  well  oi«aniz»d  and  Mneralix^  only  hy  thit  Edict  of  March  1699 
(Tariff  of  1708).  at  least  for  acta  of  oolariv«.  Tho  purpow  was  to  avoid 
forgory.  antfidating.  inuipicions.  contests.  Ediet  Ausist  lti6!).  providing 
for  thi'  r<>Kistrati(ia  of  th«  writJi  of  hailiffM  (to  nrt-vonl  RntiHlatinjj:  und  f«!«!- 
fyine)-  For  ai^U  under  private  seal.  Dftct.  July  14,  1601).  Edi«ri  Oelotter 
170.')  {they  tiftd  to  l)ti  r<>gi*torod  before  tlK^y  could  bo  nroduot-d  in  court). 

*  Cf.  conf?orniiuj  tl»?  "insiimtttioa"tax  at  Romo.  Girard,  "  Pröci»  de  dr. 
r.."  2d  cd..!).  918;  /«omfcerr."  Table,"  aw>"  Insinuation."  Ord..\ue.,  1;>30. 
.\rt.  132  (donation:  n^stry  under  ponally  of  nulhtv).  Isomlifrt.  XII. 
1127.  Kilict,  May,  I.W3:  "iasjiiuation"  of  act"  of  »ale.  donntion,  and  of 
oblie&tion  oxeeedinjt  50  livrtisi.  Ord.  l^IoulinK,  l,%ö.  Art.  57.  Dccl.  May, 
KU.'»,  Ecolmiiwttinal  "insinuntions"  (that  in  to  sny  the  rcgiKtrntinn  of 
arti«  con<N*r»inK  th«  .Slatu  and  iKidM-^Mtmis  <if  »«"•■Ir-ioastic'i),  Jiini>,  I.'ilt.'»; 
Dtw..  1601.  Laucal  "iDäinuaiioDK,"  Edict.,  !>«■.,  ITüti  (ihal  U  to  suy,  "in- 
siDuatioD"  of  acts  of  donntionü.  le^racic«,  sales,  9tcl.     I^t  (iardt.fh.  XXV. 
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The  lmiulre(lt]i  farthing  ("  cantleme  denier")  was  a  tax  on 
transFers,  collected  for  the  Iwiiefit  of  the  king  over  ami  above  die 
feudal  dues  or  quitrents  paid  to  tlie  seignior.'  On  the  oceusion  of 
the  "  insinuation  "  of  acts  transferring  the  ownership  or  use  of  im- 
movables, fiefs,  copyhnkiR,  or  even  free  alods,  the  recorder  coUecte«! 
one  per  etMit  of  the  priw  or  the  estimated  value  of  these  properties. 
It  mattered  little  whether  the  transfer  took  place  by  succession 
by  intestacy,  by  testament,  by  donation  "  inter  vivos."  or  by 
sale ;  the  tax  was  ilue  even  when  tliere  was  no  written  transaction,' 
The  high  rate  of  these  taxes  enlightens  us  concerning  their  true 
charocter ;  they  were  fiscal  expedients,  and  not  a  means  by 
which  the  State  obtained  a  just  compensation  for  the  expense 
which  it  incurred  in  ser\'ice  of  the  public,  through  assuring  the 
preservation  of  legal  documents,  their  authenticity,  and  their  pub- 
licity, and  so  preventing  litigation,  llicrc  was  complaint  during 
the  17I.H)s,  with  some  exaggeration  it  appears,  of  the  urbitnuiness 
and  the  harshness  with  which  the  tax  was  cuUecteil.* 

The  law  of  December  19,  1790,  relative  to  registration  fees  unifiecl 
the  rules  in  regard  to  the  suhjec-t  matter,  which  was  well,  but  it 
confused  the  admin istrati(m,  and  this  required  the  substitution 
of  a  better  law,  that  of  the  22d  Frimaire.  year  VH  (1799).  This 
law  was  merely  a  revision  of  ttie  old  ordiminces  of  the  monarchy 
bringing  them  into  harmony  with  modem  ideas. 

§  459.  CoU«ctlon  of  Indirect  Taxei.  —  At  the  end  of  the  ItiOOs 
all  the  revenues  of  the  king  were  collwte«!  by  the  pn>cess  of 
fanning  out,  except  the  "  taillc  "  and  tlie  "  Ixiis."  Tins  extension 
of  the  very  old  system  uf  tax  fanning  and  the  preference  which 


etc.   Rmaa^A 


Complet«  cuiiy  at  dunatioiiE,  r[^str>'  by  exIraoLs  of  iBdrociee, 
"K,  deling..*   1872;  "L'etirog.cn  FV.  ui  Movoti  Ago." 

'  ^Mict  Autt-,  170(1  (/MmVrr.  XX.  488).    /*nmft«T(."TttMc,"»«>*'Droil 
do  mutatioii.     "Coiitrdlo" ;  La  Garde,  oh.  XXV.     TarilT  uf  1722. 

'  "  InminiiBlion  "  of  itio  aft  or  doclArntion  at  sucmMon  is  six  months.] 
Rxccplii'Aii  for  the  Iniiiiifpr  in  dirtH-t  liiio  )iy  miooeMion  and  by  marriaeal 
contraol.     "Subscriptiuu"  |iroviiiiH>8.  tiku  Flandirn. 

'According  to  a  Alemoir  sulimitlod  to  thu  iisiionni  AxMmbly  hy  thtt 
Royal  Ro<;ii>ly  of  AicnVulturt'  fur  tli«  tti-«|iiiiiition  of  immovaWe  properly 
worth  20,000  livn's,  ouo  fmitl :  62'10  livrt-s  fur  tbo  eoignior's  fifth  ;  KJiOj 
IhTO»  for  the  lOOth  "ilcnictr";  260  livrcs  for  the  «xponsM  of  th«  tra.Q^ 
Bullion,  in  all,  7091  livri's,  that  is  to  say  27  per  cent  of  tb«  pric«.  Ro- 
Dionstrano»  of  MuIe^horbLW  in  tho  naiiio  of  the  Court  of  "^Vidos."  in 
ITZS:  "Vour  Majo.*ty  Hhoutd  know  thnt  all  the  taxes  of  'eontrölr.'  of 
'tnflinualion'  and  of  Iho  'oenti^mo  dvnivr'  which  are  imposed  in  Ivgal 
inKtruRK-nts  are  ntgululMl  aticurdiug  to  tho  whiDu  uf  thr  tax  farmers  or 
of  thmra^nts;  that  tlw  pretondod  lavson  thesubji-et  arusoohMoreand 
Roincviiipl«*!«  that  thoM<  who  have  to  pay  tbem  nevvr  know  how  much 
they  owe ;  that  oft«n.  tho  oxojse  offloer  doee  nob  know  any  bL'itcr.  and  that  | 
they  permit  interpretations  more  or  lees  rigomua  aoowdiiig  il&  tho  oBlccr  is 
more  or  low  gruMly"  (cited  by  Stourm,  1,  39$). 

510 


CUAP.  Xllli       XU£  MOMAKCHICAL   PBRIOO  ;  FINAXCRS 


li«0 


the  '"Ancien  Rfgime"  ahoweti  for  it  in  wmpariwti  with  excise 
officers  ("r^ie"),  are  not  inexplicable.  l»t,OriKiriall.v  there  was 
little  difference  between  the  system  of  rnmning  and  that  of  excise 
officers.  These  officers  reimburse*!  thenisclves  by  retaining  a 
portion  of  the  receipts ;  only  what  was  left  reached  the  king.  The 
tax  fanner  negotiated  for  it  as  a  speculation,  remitted  in  advance 
his  share  to  the  king,  and  kept  the  reniaimler  for  himself.  2d, 
The  treasury  suffer«!  from  fraud,  excessive  expenses,  delays  in  the 
puymeuts,  and  tlie  iuKolveney  of  financial  officers ;  on  the  other 
hand.  "  the  amount  paid  by  the  ta.x  farmer  for  his  «»»tract  went 
witii  certaiuLy  to  the  king."  A  decisive  reason,  this;  but  the 
tax  farmer,  profiting  from  the  embarrassment  of  tlie  treasury, 
fleeced  the  State  as  he  did  the  tiixpayers.'  "  No  pity,'"  said 
Adam  Smith,  "  ever  toudied  a  man  whose  fortune  was  derived 
from  the  collection  of  taxes."  However,  the  "  Ancien  Regime  " 
sought  to  correct  the  evils  of  the  system  by  substituting  general 
leases  in  the  place  of  special  leases  which  alone  were  practiced  at 
first.  The  farmers-general  disciplined  their  agents,  made  good 
functionaries  of  them,  imposed  minute  regulations  upon  them,  and 
thus  prepared  the  way  for  the  mixlcrn  system  of  administration. 

§  460.  Th«  rarmers-Oanvral.'  —  For  a  long  time  the  collection 
of  each  tax  was  the  object  of  a  special  lea-sc  in  eacJi  bailiwick  (or 
even  in  each  provostship).  The  iuetiualities  resulting  from  this 
defective  procedure,  the  arbitrary  prices  of  the  leases,  the  few 
guarantees  which  the  farmers  offered,  and  the  practice  of  sub- 
leasing to  subfurmers  who  mafle  bad  use  of  them,  letl  Sully  to 
group  together  similar  taxes  in  such  a  way  as  to  make  four 
farms^encra!  wljich  the  Council  of  Finances  sold  at  auction  to 
tax  farmers  ("  traitants ")  or  contractors  ("  partisans  "),  so 
called  because  they  were  bound  to  the  king  by  a  treaty  ("  tralti  "} 
or  by  conditions  ("  parti  ").  Colbert  went  a  little  farther  and 
gave  a  company  of  forty  financiers,  (he  '"  farmers-general,"  the 
right  of  collecting  throughout  all  France  the  entire  amount  of  what 
we  should  call  indirect  contributions  (1080).* 

1  Maatfaqaieu,  "Esprit  dee  lois."  1.1,  20;  ef.  "Encyol.  mtfth.,"  h» 
'-'Feniic." 

'  P.  Clinuiit  and  L«moine,  "M.  dp  Silbouett«  ©t  It»  Anricn«  f.  g-." 
I8M;  Lfmmnf.  "I.*s  rtpmiers  fiTmipra  gt^nt^raux,"  1873;  Oelahanle, 
"Une  famill«  dfi  firianc«  au  XVIII'  ».,"  IHSl ;  De  Janzf.  "  Los  finAtiWerfl 
d'autrofoii,"  1881 ;  C'Aortfon,  "Une  dirmtion  de  ri^orecislreoMml,"  1887; 
Orimaux.  ••L*voif«ier."  1888;  fleMnn.  "fir.  EncycL."  li.  vq.  "M6iDoiro 
junüfifÄtif "  prmeuled  lo  tb»*  Convention  by  Utimaür.  "Memoire"  of 
Abbi  Trrray;  Itambert,  "T«l)Ii'."  »w  ■"Forme."  etc. ;  Guf/at.  "IMper!.." 
ane  "Ff^rroo  g6nfinie" ',  "Rec.  de»  Oril,  flat  tcrmm."  1750. 

*  Tti«  SLaU>  )(aiD«d  by  this  Bystt«*!!] ;  beiiides  there  was  n  gTc»t  HimpliflcO- 
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The  lease  For  tax  farming  was  made  for  six  years  iu  the  name 
of  a  straw  man,  wlm  may  be  n)mparcd  with  the  "  manreps  "  of 
the  sucietieä  of  publicans  at  Hume.'  After  having  signet]  the 
contract  with  the  king  this  dummy  {e.g.  Jean  Fauconnet,  IliSl, 
and  Laurent  David,  1774),  often  a  valet,  contented  himself 
with  n-et'iving  an  annual  salary'  of  -lOOO  U\Tes;  he  bad  neither 
pari  nor  rcsjiuiisibility  in  the  management  of  the  company ; 
but  tlie  award  of  the  contract,  us  well  as  legal  actions,  took 
place  in  his  name.  I'he  company  was,  tn  appearance,  only  his 
surety ;  it  gave  a  bond  to  the  amount  of  ninety  millions  fur- 
nished in  erpial  parts  by  its  members,  each  of  whom  was  obliged 
to  obtain  from  the  king  a  warrant  as  a  farmer-general.'  At 
Paris  the  company  hat!  a  central  administration  and  it  con- 
ducted inspections  in  the  proWnces;  in  eacji  "g6n6nUit6"  were 
found  inspectors,  directors,  controllers,  verifiere,  and  clerks:* 
the  actual   adniinistration. 

The  unpopularity  of  those  taxes  whose  collection  was  confided 
to  them  (the  "  gabelle  "  and  the  "  traites  ")  was  reflected  upon 
the  furmers-generaj.  Voltaire  summarized  in  a  satiric  sentence 
the  opinion  of  his  contemporaries  when  he  said :  "  There-  are 
in  Penepolis  forty  |>lelH-ian  kings  who  liold  by  lease  tlie  Em- 
pire of  Persia  and  who  pay  for  it  soineüiiug  to  tlic  king."  The 
monarch  and  the  courtiers  were  at  least  assoäated  in  what  may 
be  regarded  as  a  system  of  legal  plunder.     The  indiscretion  of  a 

tion  in  the  mr-thod  of  rondpring  ofoounta.  and  the  Slat«  reM-ivivl  a  highaa»] 
price  for  the  farming  of  tli«  taxes  as  a  result  of  the  reductioD  of  tb»  geaenlr 
«X  peases. 

'  Ferriire.  SM  "FemiM  du  roi."  Ord.  July  22,  1681  conneming  th* 
fomwof  contract.  In  the  1700s.  theaucttoRiDgof  the  ooatravt  no  lonff|Br 
book  pliiou  in  public;  the  contrulUir  geiHTal  of  finanms  diwusaed  th*] 
prioe  with  tho  farmers,  after  vhioh,  a  dtxrne  of  the  council,  availed  th* 
r^jtullat."  a«tur«Kl  Ihfun  tht«  t*njoymfnt  of  the  contract.  Cf.  "H^iv 
mtful"  of  Maroli  27.  1780.  "  EarvnL  Moth,"  bw  "  Bail."  Price  of  .W.b^O.- 
000  UvTM.  rabod  to  162  millions  in  1774  ("Gabellcs."  3.5.1'.)6.(KN»; 
^'tmit««"  and  Rve  larg»  farm«,  14,031.300;  "Aide«."  33.983,200;  To- 
bacco, 22.20«,700.  vU!.). 

'  Appointment  It  dopoodi-d.  theti,  in  a  certain  mearar«,  on  the  pubUe 
nuthoritir»). 

*  Ccitrtil  arrrict:  t,  Tlio  iH-otion  of  ooromittoe«  (treasurin.  per- 
snnne).  contentious  quMlion«.  ptmsionx.  "g&belle,"  tobiceo,  "trait«s"). 
Kanh  dvpartmeitt  was  subdivided  into  bureaus  with  obiefH.  subnhiers, 
clerks,  a  director,  and  u  c»mmiti4M>  of  tax  fanners.  2.  Tho  Hectiun  m 
Con*8pordencc :    3,  Thi'  Kw>tion  of  inspection. 

Rtgutnal  HrTvief.  1.  A  dirviMor  iD  oar-b  generality;  2.  InsMotore:  3. 
Travelin«  ooBUollers  and  vcrifiurs;  4.  Clcrkti  (exempt  from  the  "tailln." 
Chft  ttlt  tax.  and  th«  duty  of  loflglng  sotdicrs,  utc).  Ürd.  July.  1681, 
Art.  11.  Edict  Maj^b,  1090.  Notaries,  "procureurs,"  and  n-oordora. 
chareod  with  tbe  oolIociioD  of  the  la.Y»<  of  "contrOIo,"  etc.,  übuvn-d  but 
Utttc  zeal :  from  Ibis,  camo  ibo  iastitutioD  of  supemumorancs.  July  ^, 
1774. 
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derk  umler  the  ministry  of  Terraydiaclosed  tlie  perquisites  ("pots- 
<le-vin  '"),  the  New  Year's  gifts  to  the  niiiiisters,  aiid  the  pensions 
and  ritke-offs  given  to  courtiers,'  all  of  which  contributed  no 
little  to  increase  the  discralit  of  the  nysteui  of  revenue  funning.' 
Under  Louis  XVI  public  sentiment  made  itst-h'  felt  by  securing 
the  abolition  of  a  bonus  of  100, IXK)  gold  crowns  ("  4cus  ")  given 
to  the  comptroller  general  upon  the  occasion  of  each  new  lease 
(Turgot),  and  by  a  reform  more  far-reaching,  due  to  Xecker,  who 
allowed  only  "  traites,"  "  entrees  "  at  Paris.  "  gabelles  "  and  the 
tax  on  tobacco  to  be  farmed ;  aids  and  domaitml  ilues  were  confideti 
to  general  excise  commiijsiouers  and  to  the  administration  of  tlie 
(jomains;  collected  by  tlie  State,  the  proceetl.s  of  these  taxes 
doubted  (onler  of  January  9,  17S0).  At  the  ^ame  time  the 
number  of  farmers-general,  which  in  1755  had  risen  to  sixty, 
was  reduced  to  fort>',  a  fact  which  permitted  tlie  purging  of 
the  company.  But  these  measures  did  not  save  the  system  of 
tax  farming  at  the  time  of  the  Revolution,  nor  prevent  the  tax 
farmers  from  being  condemned  to  death  by  the  Revolutionari- 
tribunal,  May  S,  1794,  under  the  pleas  of  conspiracy  against 
the  State,  exactions,  and  of  poisoning  (mixing  with  tobacco 
ingredients  injurious  to  health) ;  they  were  even  accused  of 
having  retained  money  which  they  owed  the  State.  In  order  to 
supply  it  to  foreign  govcnmients.'  It  wa.s  proven  ultimately 
that  far  from  owing  the  treasury'  anj'thing,  they  had  in  fact  made 
advances  to  it  to  the  amount  of  eight  millions  ("  arrSt  "  of  May 
1.  ISOtJ)/ 


'  Pernuwitt'  ("pnt-dp-vin")  or  lOO.OOfl  gold  prowns  ("*cUii")  to  th? 
«oniptrollurKi-uiTiil  at  oavL  ruucwal  uf  Ltiu  Ivosl',  uNuw  Yi-arVgift  of  200,000 
livrea  por  year  to  ministftra.  ppoBlons  to  courtiore,  400,000  livro»  in  I77fi. 
Mnu^  <Ju  H«rrv  liad  »iti puUted  with  her  jirot^fr^,  Boiirft  irKrifiny,  for  h 
"oroupe"  uf  200.000  UvrGs.  Thu  kiuK  auproprinlcd  for  bi»  own  u»e,  by 
means  of  threo  "cronpos"  tho  proceeds  of  an  cotiri-  farmer-tenenJ  (about 
300.000  tivrtiH  per  ywir>. 

*  O^lenlatious  lifi'  of  (HTlaiu  faruivrs.  Unmod  de  la  Keytndre.  Booreti 
fitc.  Popiflinii'^re  patmnizf^  am.hnrs  witlioiit  forliine.  nro\ided  dowries 
for  nix  ponr  eirl:i.  K<»ux«t*au  "l>wamt>  ax  fal  nti  a  prieüL"  at  the  home  of  b 
ttuc  farmer  namvd  Dupin. 

•The  Oonjilitiitionftl  Ajiaoinblv  duppnsssed  "aides,"  "gahellea."  etc., 
und  hIwHsIr"!  lUv  "  fartnui>-|{*mHniI  '  ( Murnh  'ill.  UMO.  Feb.  19-25,  1791. 
March  2-17.  17f>l).  Tho  Convention  of  Sept.  27.  1703.  iiistnioted  a 
nommittw!  to  rev-isw  the  a«poiiiils  ;  on  the  4lh  »iin.,  year  11,  it  ordored  the 
arrest  of  the  farmens  of  thv  last  three  Iviuwn  (among  others  Lavoi8t«r). 
CJ.  "Monitflur"  of  20  Flor..  y«w  III. 

*  Instead  of  paytnp  the  prico  of  tho  loase  to  the  trwwiir>'.  the  farmer  had 
a  earrent  account  with  it  and  bonorvd  tho  Slate'o  drafts.  At  the  end  of 
the  leatw,  if  there  voh  b  receipt  above  six  ounuit^oR  of  the  farm,  the  mir- 
plus  was  divided  between  the  fartniT  nod  the  State.  In  17S0,  there  va» 
Ibus  a  ^rpluB  of  thirty  luilUoiu  to  divid«. 
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Topic  6.    Tbe  Public  Debt 

5  461.  Th«  Public  D«bt.'  It  wns  under  Krancis  I  (1535) 
the  first  bonds  were  Issued,  called  the  bonds  of  the  City  H«I 
("  H6tel-de-VUle  ").'  The  treasury  beinjc  exhausted  on  account  of 
the  \rar  with  Milan,  this  prince,  at  the  end  of  his  resources,  bor- 
rowe<I  200,000  livpcs  (Tours  currcncj')  from  the  city  of  Paris.  His 
commisstoners  negotiated  with  the  provost  and  "fchevins"  and 
promised  to  pay  in  return  for  the  principal  25,0(W  livres  interest 
with  an  assijrnment  for  their  pav-ment  of  the  pnKX-cds  from  the  aids 
and  other  taxes  oollceted  at  Paris.  On  their  part,  the  prox'ost  and 
tlic  "  ^'he\ins  "  were  obliged  to  ask  of  the  wealthiest  citizens  • 
the  ncccssarj*  amount  to  complete  the  .siun  of  200,000  U\Tes  prom- 
ised the  king.  The  king  did  not,  therefore,  make  an  indi\*idual 
and  direct  appeal  to  the  capitalists ;  he  had  recourse  to  the  city 
of  Paris,  whose  credit,  better  establi^ed,  se^^•ed  to  guarantee  his 
own.  and  the  loan  was  half  forced,  because  in  case  of  refusal  by 
the  citizens  there  is  no  doubt  that  pressure  would  have  been 
brought  to  bear  to  obtain  the  sum  promised  by  the  municipal 
authorities.*  From  the  moment  when  the  city  served  as  an  in- 
terraetiiary  between  the  State  and  the  capitalists,  the  admlnistm- 
tion  of  the  debt,  tbe  pa>-ment  of  the  interest,  and,  in  case  of  need, 
of  the  reimbursement,  and  the  decision  of  controversies  which, 
arose,  concerned  only  the  municipal  authorities : '"  it  was  at  the 
city  hall  that  the  income  was  paid,  hence  the  name  of  the  bood«. 

The  prohibition  on  lending  money  for  interest  caused  the  pro- 
ceeding to  take  the  form  of  a  settlement  of  perpetual  annuities ; 
this  was  the  cu5tomar>'  procedure  for  avoiding  this  superannuated 
rule.  The  State  profited  by  it,  moreover,  since  it  could  never  be 
forced  to  pay  back  the  capital  it  had  received ;  but  it  always  re- 
ser\'ed  the  right  of  redemption,  that  is,  the  right  to  extinguish 
its  obligations  by  reimbursing  the  lender  for  the  principal  received 

'  Ih  DtliaU,  *'M4tn.  ■.  W  op4rratioDs  financi^reis  des  Tempticrr«,"  11 

i"Äo.  laser.."  t.  33) :    Vuhr^r,  "Um.  di>  la  dette  p«IiIiquo  «n  Ftwum-/ 
880;  fi«  ÄO).  **Le  contröli*  des  renU»."  "Juri=pnid  dtw  ronlcs."  17(J2 ; 
liOjmmu,  ^'Tr.  d«  la  gmranlic  de«  n-nte«"  (WurKH.  ed.  16ti6) :    fmmhtrt^ 
"Tahio,"  awj  "DeU«  du  roi,"  "Emprunis,"  "'Caineß."  fip.  I 

*  There  WM  aa  anterior  Imd  to  ino  Tomple  from  IlaliaD  banker«.  »•>' 
pvciRlly  to  th«  towns  {Iokd  ofti>n  for?«d).     Lvchatre,  582;  Strvoit,  BCh. 
XIX ;  DtlinU.  "Op6r.  flu  dc*  TcmpliiT«."  1887. 

'  Cf.  Tax  of  thff  "Avif«."  !55a.  L'tTO.    Vuhrtr.  1.  24.  30  and  fallowing. 

'  And  doubtlMus  a  befprmine  wuuld  have  been  made  in   that  way^ 
had  ther»  not  beoti  Titor  that  resort  tu  lonv  would  havA  caaaed  espjl 
to  flo«v. 

*  läxcvpt  the  loami  of  the  State  to  other  towns,  to  the  clergy,  and  to  the* 
provincial  Gutalcis. 
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and  by  fixing  the  hour  and  the  day  which  were  most  cojiven- 
it'tit  for  it.'  From  the  time  of  Francis  I  it  was  under  the  form 
of  perpetual  annuities  that  the  loans  of  the  State  were  contracted.' 
However.  I'ontchartrain  procured  funds  by  means  of  a  royal  ton- 
tine (lfiS9),'  and  by  issuing  life  annuilies  (loai).*  In  the  1700s 
recourse  was  frequently  had  to  the  (morally  doubtful)  expedient 
of  a  lotter>-  (1700, 1717.  etc.) ;  an  order  in  Council  of  June  30, 1776, 
gave  it  a  definitive  organization  and  a  special  adniinii«t ration.' 

The  historj'  of  the  public  debt  reflects  little  honor  uixin  tiie  old 
monarchy ;  it  was  not  <tishonesty  of  which  it  was  guilty  "  but  delay's 
in  the  payment  of  arrears,  deduction  of  one  or  more  quarters  from 
Uie  unfortunate  bondholders,  revision  and  reduction  of  interest 
dues,'  and  bankruptcy.  The  uidy  tiling  tliat  may  be  said  in 
e.\oneration  is  that  the  creditors  of  the  Stat«  were  often  little  de- 
serving of  regard ;  tliey  were  treate<l  a^  tisurers  and  were  com- 
pelled to  disgorge  without  scruple  becau.se  tlie  State  had  received 
from  them  only  a  small  part  of  tlie  amount  for  which  it  acknowl- 
edged indebtedness." 

*  Tbanlu  to  th»  subvention  gmntod  by  the  clorgj'.  tbo  public  debt 
vould  hftvo  had  to  be  paid ;  thiLt  wa^  its  object,  but  seouritiofl  were  issued 
on  the  «xpeotnLiun  of  thi«  «ubwtitiun  a»  tu«y  bad  been  on  other  antiei- 
pated  taxes,  and  il  »ervivtl.  uii  tlw  iMintran-,  Lo  innrosMi  the  public  debt. 
Vührtr.  I.  27.  35.  58. 

*  Concerning  the  cionatitutional  tax  or  "denier."  cf.  "Jurisprud.  des 
rentes."  The  "deoSer  20"  is  our  S  per  cent,  or  one  Hvre  of  interest  for 
twenty  of  capital. 

*  Conceived  by  the  Ilalian,  T^^urenl  Tonti,  who  i^vn  it  his  name,  and 
tried  at  his  suggestion,  but  without  aiK^cess.  by  Kouritipl,  IGKi,  ihn  tonline 
connisted  in  tbe establishment  of  life  annuities  for  thp  Kpnclit  of  a  ferla.in 
numberof  subeoribHfs;  the  sun-ivor«  had  the  use  of  llw  tiharc  of  ihoK*-  who 
died  first;  at  the  death  of  th(^  last  onr.  tho  capital  was  rfturned  to  the 
Stat«.  *  The  first  publio  loan  in  England  was  in  HiU'-i. 

*  The  Edict  of  May.  llä(>.  authorized  the  estnbli.'.hnienl  of  lotli-ries 
under  the  name  of  "Blanqup"  in  the  towns  of  the  kingdom,  in  imilalionof 
the  practice  of  Italian  towns,  —  on  the  moral  grounds  of  averting  licentious 
games.  The  king  grajilpd  the  pri\-itege  to  every  town  in  cotiüideralion 
of  an  annual  sum.  A  royal  lottery  was  e-slahlj.iih(>d  hy  the  Decree  of  the 
C^anoil  of  May  11,  I70().  Itouchard.  p.  I.'iO.  tiambling  houses  were 
authori/Eid.  InRUraiir-ps  agatn.it  fire.  17.>l:  life  intiuranne  in  17S7.  Order 
in  Council.  July  Ü7.  17SK.     flee  "Or.  Enrvpl.";    iMmbtrt.  "Table." 

*  Reduction  by  Sully,  16IH.  Bankruptcy  in  lOtKI,  Order  in  Council 
of  KHH.  Bankruplcy  in  1713.  John  l^w'.'i  system,  r/.  ifimoH.  4432 
and  following.  Bankruptcy  under  Ijoiiis  XV,  writh  I  lie  AblWt  Terray. 
Program  of  Turgol :  neither  loans  nor  now  taxes  could  be  applied.  8ink- 
ing  fund  ofSne  established  by  Calonnc,  Edirt  Aug.,  I7ft4.  VuUry.  "Le 
dfisordre  des  finanee«"  (Louis  XIV  and  Louis  XVI.  ISS.'i. 

'  Id  our  time,  eonvcTsion«  (refunding)  are  explained  by  a  general  lower- 
ing of  the  rate  of  interest ;  the  State  has  the  rieht  to  prollt  hy  it,  like  all 
debtors  whose  credit  is  well  establi.ilied,  ?<ince  it  is  eauy  for  it  tii  l>orrow  at 
a  low  rate  and  to  pav  what  it  owes.  Formerly,  these  operations  took 
plaee  under  ijuite  difff-rent  conditions,  although  bond.4  were  depreciated 
hy  Ihc  bad  faith  of  the  Slate  and  ils  lack  of  credit ;  it  was  a  partial  failure. 

'  Perpetual  debentures  were  seizable.     "Jurispr.  des  r.."  se»  "Sai»e«." 
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Topic  7.  .Flx.vncial  Administration'  and  Ji kwdiction ' 

S462.  P«raonnel  of  ih»  Admlnlstratloa  of  Plnuie««.  -  Flcur>' 
(at  the  en<i  of  the  HiOi)  sj  pointed  out  a  (listiiicti<iri  in  the  p<Tsonnel 
of  the  financial  admlnirtration  tthirh  inaife  ven.-  shiw  pr<)(;rcs,s  ami 
which,  a^  late  as  ITSn,  wn.4  still  vcit,-  iniiwrfect.*  HrHistinKiit^ed  : 
1st,  the  draweri  of  warrant«  {"ordonnateur;")  whii  «i-ri' elmr*;!'«! 
with  prrsrrihinK  the  exiK^nses;  2<),  the  accountant!  i"e»iin|>- 
table*  "),  chargiHi  with  the  managi'ment  of  the  fumis;  and  3d, 
thi-  judf«s  to  whom  was  confiHi-«!  the  decision  in  dispute!  claims.* 
With  Fleiiry  we  may  nl.'*o  divide  the  historj*  of  the  admini^-^tnition 
of  the  finances  under  the  third  djTiasty  into  four  pcriods :  1st, 
when  the  king  had  only  the  domain ;  2d,  after  the  imp4^)«tinn  of 
extraordinary  taxes;  .td,  after  the  merging  ttf  onlinary  with  ex- 
traordinar>*  impositions ;  and  4th,  after  the  institution  of  farmc^rs^ 
general  (already  dis**ussed  above) ;  at  this  time  the  nffieial  organ- 
ization was  dupliented  by  an  indefiendent  organization  more  and 
more  perfected,  almost  identical  at  the  end  of  the  "  ancicn 
regime  "  with  the  mechanism  of  a  State,  and  entirely  ready  to 
become  a  part  of  the  ntlieial  nr?iinization. 

§  4ti3.  (A)  Ordinary  nnancM.  The  Domain.  —  The  adtniii- 
istration  of  the  dnmain  wa-*  distinguished  from  the  gcnemi  ail- 
ministration  only  during  tlie  l.tllOs.  The  provost»  and  t)ie 
hailiffs,  who  were  at  the  same  time  "  ordonnateurs,"  ptt>Tnaatrr!»* 


C/.  Vahrer.  I.  33  (Edict,  Ool.  18.  15Ü0).     Tliuy  vrorw  exempt««]  from  th» 
(MurBoent  ot  tlio  tenth  and  the  iw^nlicth.     Cf.  Peeh  de  iMoatut.  Thoaia^i 
18B9-     Hinkinf;  fund  ofTir-»  (Mtu-liaiilt.  1749).     Burwau  of  aooounU,  177U.  ' 
Bourse ;  sixty  atockbrokur»;  thi-  ovwspaiM'ni  puMiKbini  iho  <iuotatioa8  uT 
the  Botinte  lanne  l7Si>. 

*  /•iini6«T*."Tftlil<\"'*c»'"AidiTt,""Rn»np«t,""Tr<^or,""ConjpUihle»,", 
et«.:   Jacftuthn.  "Don.  rvlatif«  il  I'adiuio.  On.  ea  Kmavv  tlcpuis  Ct 
Vn  h  Fnwcoia  I"."  ISfll :  BCh..  1892.  IÖ4.  323.  676-6S0. 

'  Panhimux,  "OrKanin.  judii-.,"  p.  210,  and  KotitUwitku,  "EMM«.rhi>t. 
d«  ta  iurid.  ß»ealo  t>D  FraiR'v  depuis  lo  XIV*  ».  juttuu'k  la  toort  do  Louis 
XIV.*'l870<UiKuBsiaa):  /«anivrt," Table":  alsosee  A.  /)ares(«,"Jottiooa4t- 
minifltrativo  tn  FVanee."  2*  6ä. 

>"If  Ibe  *ordonnat<>urB'  had  had  the  bandlioff  of  the  Taudn,  tbey 
would  bare  dtspueMl  of  them  in  thfir  intcrosi  and  to  tho  dotrimL'nt 
of  thn  lreasur>- :  Ibc^  judges  i-ould  not  bt-  charEml  «titli  lbi>  a(lmini<^ 
tralion  without  being  at  the  same  time  both  judeos  and  |iartk<s.  iVa 
mmpUi  tLH  ihe^f  idroa  von,  it  Uiok  cf^ntiine«  to  pot  ttiero  int» 
praotif«." 

*  List  of  finaiK-inl  courts.  I.  Supreme  Court*:  «bambora  of  aceounit. 
courts  of  "aidM,"  and  the  (<hamber  of  tho  treasurv:  II.  Superior  CouitK 
(of  oppwU) :  the  i^nurl  of  thv  mint  and  tho  "TabI»  of  Mnrtilv"  «fur 
wators  and  formt»);  III.  Onlinary  Courts:  courts  of  "eli>etioii»."  of  füll 
Htur^hoiifw>.q.  biircfljiR  of  rtnnji''*'^,  iiiU'tidunts.  ma)it«rs  of  porta,  and  jtiiL^ 
of  "tnii(ti<t,"  ri[>f>ri&I  ma.it»tn>  itf  wittfm  and  forests  aaa  courts  of  tnintä? 
IV,   Inferior  Courts:    "crHyiTK"  and  "vortüers." 
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ami  accountauts.'  iM-gaii  by  paying  t]it!  Iiical  expenses  (salaries  of 
tbe  royal  ofGctTs,  exijenscs  «f  managing  tlie  king's  estate,  etc.), 
turning  over  to  the  tirasury  only  the  net  priHiuct  of  the  reeeipt». 
Themastersof  watersaiid  furrst-s,^  officers  of  tlieforeipi  impositions, 
ÄUd  the  mint  masters  were  rt^anleil  as  attaeheil  to  the  domain. 

§404.  Tha  Receivan. — ^Ahont  ]'V2H,  the  finaneial  powers  of 
the  haihiTs  aud  seneschals  passi-il  to  nceivers.^  clerks  <»r  seeretaries 
whijui  tluy  hail  removed  at  will  and  of  whom  the  State  made 
royal  agents  with  tiif  power  of  hamlling  the  funds.  The  efTeet 
was  to  estahlLsh,  at  least  In  the  province-t,  a  si-paration  between  the 
functions  of  the  administrator  and  tho«c  of  the  accoimtant.  But 
altlioiigh  the  innovation  was  execllent,  an  exact  reekoning  of  its 
imjMirt  was  not  takerv ;  it  was  regarded  fhiefly  ils  a  nirans  of  reliev- 
ing the  iMiiliffa.  Instead  of  confining  tlie  reet-ivers  to  the  duty  of 
accounting  as  should  have  been  done  fortiiegooiiorderof  thefinan- 
ees.  the  mistake  was  made  of  pving  them  administrative  powers. 

§  4(Vi.  The  Treutmrs  of  Franca,*  mere  custmlians  or  cashiers 
at  first,  centralized,  under  I'hilJp  the  Fair,  the  administration  of 
the  finances,  with  the  concurrence  and  under  the  surveillance  of 
the  Chamber  of  Accounts  where  they  sat.  The  OfUnance  of  131S 
already  mentioned  a  ohiaf  of  treasurers,  who  was  a  sort  of  minister 
of  finances,  t}ie  predecessor  of  the  suiMTintendent.  The  treasur>' 
had  no  power  to  make  a  payment  without  the  order  of  the  king  and 
the  ratification  of  the  treasurers.'    Although  the  bailiffs  retained 


» AcoouoU  of  I20a.  Br«m^  "Us.  des  Hufs."  t.  II.  rxxjtix;  of  1^26, 
Petit  Duttntlin,"  Txiuis  VIIl."  p.  ."»2«i.aiid  HorrtlU  tie  .Scrrta.  'Hmb.  s.  div. 
mervieea  publik)."  p.  2fll);  of  12114.  *'  Hist.  Fr.."  XXII.  .>(i»):  of  123S.  ibid,, 
XXI.  252;  of  124».  ibirf..  XXt.  2(S0;  of  12H.'i.  it../..  XXII.  623  (Receipt«: 
"ranliota."  " domania,"  "pxpleta";  E-xpfiiiae«:  ■'fiMjda."  "dücaicwyiUD," 
"HborationM."  "op«*»."  "minata  expensa"j;  c/.  iMt/eUf*.  III.  4380 
a.  1257);  lAchaude,  "Orand»  Itftle«''  (■•M4m.  Aatiq.  N'onn.")  1846 
:a.  1230). 

'  Inferior  jarisdiction  of  "(jruvpr*"  and  "verdißps";  ihp  "ordinary" 
of  Bp««tal  niaslen.  {(»rd.  VlKi.  12HI  ;  Fph..  KUS;  .July.  13«7.  S.-i.t.,  1400. 
etfl.);  fourl.  of  app(>al  of  l.hp  K^and  maHt^r  T'Tablo  d«  Marbrt-"  in  the 
"Palais  dp  Ju-stiee"  at  Paris).  Appeal  U>  thi>  Parliami^nt  of  PariB  ("r/. 
L.  22  Junp,  i:j94  ;  Ord.  Nov.,  1508).  Afterwards,  each  Parliament  had  iW 
'•Table  do  Marhre"  fl.'>.54).  Cf.  Edint  1704  fexei-ul*d  oiily  at  Douai 
sad  at  Besanton).  Its  jurisdiption  enihrai^t-d  :  litigations  and  ii-iolations 
of  lawrelatinji  towat^^rsaad  wood.t  of  llii<  doaiain  and  not  to  itiow  of  private 
pe.rson»  or  eommunitie^.     Ord.  I.SIS,  I.VKl.  Ififlft. 

'Ord.  July.  i:ilS;  Jan..  i:t20;  May  27,  1320;  1444.  CJ.  Ita-mb^rt. 
"Taltle."  see  " It^ceveurn,"  Ord.  Nov.,  1333  fnot  exepu(ed).  hnthairt. 
p.  fi02;  CMid<<r<.  "Chariee  le  Bd"  (The-tis.    ■Kn.  Chartea."  1886). 

*  Lwhair«,  p.  003  (Mbl.) ;  ßoffwnrf,  "Theses  Ec.  Charles."  1878: 
P.  CWiweni.  "  KnaTicirand  de  Mariirny."  1857;  fourau-oi.  "  Rw.  d«  lilro« 
eonwirnant  Im  trÄ-wrior«  de  FVadm-."  1655. 

»  "Knteriner,"  that  i«  (o  «ay,  toini(iat*t  an  «et :  to  approve  it.  to  eonurm 
it.  to  order  the  exut^ution  of  it. 
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the  jurisditrtion  of  disputed  claims,  ii  distinftion  was  mude  (Ord- 
1389)  between  :  («)  the  "treasiirtTH  in  malter  of  finaiici^,"  supreme 
adtniniätratorsof  tiiedouiaiiial  pruptrrty,'  four  in  Dumber  and  with 
four  dbtiiict  districts  (\i>rmamiy,  LAiiffue  d'oil.  Liuigue<liic,  and 
tlie  couiitrj'  be.voiid  the  Seine) ;  and  ib)  Oie  "  treasurers  in  matter 
of  justice,"  who  were  judf^  uf  domain»!  controversies;'  here 
was  the  origin  of  tlie  Chambarof  the  Treuurr  (end  of  the  1400  s),' 
the  jurisdiction  of  wliich  was  extended  o\er  the  entire  kingdom; 
appeul  from  its  decisions  lay  to  the  Parliament.* 

§  4tilj.  (ß)  Extraordin&ry  FinancM.  DlTislon  of  the  Ktoedom 
Into  "Eleotioiu"  and  "  OeneraUtM."  —  The  Estates  of  1355  rt^ 
ser\'ed  for  tliemselves  the  colUrction,  the  adminiM ration,  and  the 
litigation  of  tlie  taxes  which  they  votwl.^  Tlicy  ap|w»iiit«i  certain 
tax  nnicials,  taking  them  fmni  the  tliree  Kstutt-s  and  eimferring 
upon  them  both  the  (»wer  of  administration  and  of  jurisdiction. 


■  Cndt-r  tb(ür  Burvoillanc«  ao  acRouniant,  th«  "ebimgour  du  Tresor." 
r«o«ived  tbo  domuDsl  rcvoouos,  but  deduction  was  oiAdo  of  Ihi-  nam* 
tbat  thorwwivorB  paid,  ttiat  is  tOBAy,  ''dMnivrK  rtrvvuaalM  IwnN,"  nnd  ovoa 
tloducUoD  va»  made  uf  the  Bum«  paid  to  lE(iiii<latii  tb«  dobia  of  tbe  treasury 
o^aiiut  rMwipl«  ordisehargoAdC'livonod  to  tucrcdilora.  Closely aawoiated 
with  tbu  aocountant,  w«-u  (il«irkx  ur  (■uiitrulliTit  ot  Iht*  trNUfury,  wbo  kept 
a  rvcord  of  rocoipts  and  expuruo».  Cf.  TnaiaiT  of  SavlBfli,  roMtrvti  fanos 
for  unt>xpeot«d  cxponMA,  in  whioh  wem  dc^positod  th»  prooeods  front  eaaual 
prDj<<cts  {F'ranriii  I,  l.'>22),  Fhuru.  p.  190.  In  oase  of  ordinary  or  m- 
tr»ordinar>'  tioancial  confusion.  &li  i ne net  twonneof  the  king  waa dopoai ImJ 
in  the  Savings  Treasury-,  which  wa«  no  longer  diBtinEuished  frum  the 
roval  treiifiurv. 

'  Haqiul,  "Edils  conwm.  U  Ch.  du  Tr*«>r."  1640;    DarrttU.  I,  :ifiO; 
FcTTÜTf,  h.  vo-,  "Or.  Encycl.,"  h.  vo. ;  FUuru,  p.  ItC;  fardeMtu,  "Ornnlj 
jud.":  Bourneu/,  "M^ini.  aur  los  priv.  Pt  les  funet.  d««  Trdeoriers,"  1745 {i 
Miraulmanl,  "Orig.  das  Cogra  souv.."  1584;   JouMe,  "Traits  de  la  jarid. 
des  Ir^wrivrs  de  France."  ITTT. 

*  Tho  insjifliKiuufy  of  this  inturt  led  Francis  I  to  kivb  the  bailiffB  and 
senosohals  Jurisdiction  in  domainal  matt(<ra.  Edict  Cr^mieu.  Iä36; 
Fell..  li>43.  The  Chamber  of  the  Treasury  exereisod  a  ri»-ai  iiu^HdictioQ 
with  Ihem.  cwej»!  in  Honii'  bailiwicks  in  the  ncinhlwrhood  at  iVris.  whei« 
it  had  an  cxclusivp  jurisdiction  until  IfiiKl,  when  it  wa«  suppretwcd. 

*  iMjnbrrl.  "Table."  see  "Eleotions"  ;  rüu^,  "Trait« de«  Ei«otioiu," 
inO:    Vwtrt/.in.  140. 

*  **Tbo  rrnorals  of  flnancf'  had.  with  regard  to  extraordinary  rcvenu«<«, 
pow«rs  andoffous  to  thww  of  the  treatiuren  with  regard  lo  ordinarv  tvv- 
eoues.  Thoy  were  adimniftruturs  and  ordotuiateura  of  them  and  fulfillerf, 
at  tho  samo  limn,  tbo  funrtion!!  of  imtpcotors  general  of  the  officer.1  eharf*«-«! 
with  collectiniE  and  di^tributittf;  ihein.  As  the  trc^asurors  ratiße«!  tuna 
rrlating  to  oruinury  revenues.  <ui  the  i^enemJe'  joined  their  seal  of  judicial 
ratiS^atioD  to  mandiiteü  relating  to  extraonlinary  revenue*,  whir-b  wt>r»| 
all  addresMwl  (u  them.  There  were  four  of  them.aud  eaohbadaKt'oerality 
uudcr  his  direvlion;  the  ^.'neruliiies  bore  the  aame  namoi  ana  had  tho 
Mune  boundaries  as  the  eircumiM-ripiiona  of  the  trcaauren  of  France." 
Jacqveton,  p.  xj.  The  receivers  (fcDeral  of  änanec  corresponded  lo  tbe 
"ehanifeur  du  Trfisor."  tbere  lieing  one  for  eanh  Beneralily :  they  paid 
the  alignments  addressed  by  the  king  to  tbe  generals  not  in  speeiA,  but 
in  diNobaim«,  on  tbe  rtweiven  of  tbe  *'tail]e"  or  of  "aides"  and  ou  the 
koepors  of  sLorehou»i<s. 
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Tbese  ufficiahs  were:  1st,  tiiiii-  s«n*r*I  superintendent!  ("ordonna- 
teurs  '")  and  inspectors  diargtxl  with  assuriug  die  employment  of 
the  taxes  fur  war  purposes  only;  2d,  under  tbem  were  the  eUctcd 
superintendent«,  charged  with  the  apporttonmetit  and  levy  of  the 
tax  ici  each  provuice.  Butli  general  ami  elected  superintendents 
ba<l  near  them  receivers,  some  general,  otliers  special.'  The 
subiüdies  being  pennanent  and  the  Estates  rarely  assembling,  the 
appuintinent  of  these  officers  of  finance  soon  passed  to  the  king 
(Charles  V,  13G0)  and  in  time  Uie  ofUces  became  purchasable.  By 
the  side  of  tlie  eltKrtive  officials  for  "  tailles  "  and  aids  -  tliere  were 
comptrollers  of  the  salt  stores  for  the  saJt  tax  (the  "gabellc") '  and 
masters  uf  the  ports  for  tlie  tax  on  foreign  gatxls,*  all  beitig  at  the 
same  time  administrators  and' judges  (in  the  6rst  instance). 

Over  them  were  placed  always  the  generals  of  finance,  divldetl. 
after  138S,  into  two  groups,  one  for  the  business  of  finance,  tliat 
is,  tliey  were  mere  administrators,  the  other  for  the  administra- 
tion of  justice  iu  financial  matters  and  constituting  the  Court  ot 
Aids,  1411.^    This  sovereign  tribmial  '  had  appellate  jurisdiction  ' 

1  Isambvrl.  "TrIjIw." 

'"HecttoM."  Ordinanoi«  1452,  »prciiü  "oloetiotw"  supprLWHwl  Aug., 
I&HI  and  Jun..  IBS-S.  In  the  17(H)!t.  tliiro  wore  180  "elocUon-i"  divided 
into  20  "gwnoralities."  Ewli  one  ooiuprised  preaidenü,  eouuselore.  pro- 
cureuni.  and  reoorders.  Thny  hod  admituatrativ*^  jurisdiction  in  matUtra 
of  laxee.  direct  or  indir«ct  (exr^pt  the  salt  lax  and  •.'ut^toma).  Ord.  June 
19,  144,5.  C/..  oapppially.  Ordinance  July.  16ft1,  Their  jurisdinlion  was 
even  crimtnal  [rohftllion  affainat  fiscal  a«onts).  (>rd.  Aug.  2fi,  14.12; 
»umniary  procedure.  DwI.  Keb,  17.  Itisy;  April  2y.  177«.  Jurisdielion 
of  laat  reaort  up  to  an  amount  which  varied :  1.^52,  10  hoIh;  168,').  .'Kl 
li»T«>.  Cf.  Kdict  15^,  1078  concominK  the  administrative  powers  of 
those  elected.  Above,  p.  4IÜ;  Fttnrif,  p.  187.  In  the  Countries  of 
Estates,  adniiniRtrative  jurisdiRtioo  runrej-ninfr  taxes  belongred  lo  the 
ordinary  jud){«>s,  with  the  ri^[ht  of  appeal  to  the  Court  of  Aids,  ('oncero- 
ing  l.An(niedoc.  c/.  "Memoire  de  BasvilJe  Bur  le  Languedoc,"  p.  148. 

'  Salt  BtnrebouBPH:  storekeepers,  controUem.  "prufurHurs"  of  the 
ting,  recorder  (countricä  of  the  '■gabclle") :  they  had  administrative 
jurisdiction  of  nue4tinn!>  relatini;  to  the  salt  tax  and  the  repression  of  con- 
traventions. Edicts  l.V>.3.  lÜSO,  May,  1680.  Their  juriMÜcüou  waa 
maintained  in  placcA  which  were  not  scalsof  "electionB."  Ed.  Itia5.  CoD- 
ownina  Languedoe.  cf.  B-ixnlle,  "Memoire,"  p.  144. 

*  Kiastersof  ports  and  judges  of  "iraites"  :  disputes  and  conlravuatJDDB 
in  customs  mat tf^rs.  Jurisdiction  of  first  instance :  appeal  to  the  Court  of 
Aide«.     Edict,  i.iSl ;  Ord.  July.  1881  :    Feb..  1087:  Edict  .May,  I(i91. 

* /«nrfiAcrf,  "TaWe."  see  "Aides."  "'Cour  des^dee,"  "atoeraux";  A. 
CalUrv.  "lliat.  des  attrib.  du  Parlement  de  la  Cour  d»S  aides  et  de  la 
Cbambre  des  eompt«i."  IKSO;  />u  Cr4tt.  "Le  \t«  style  du  Conaeil  on\6. 
de  la  Coin*  de  Parlrment,  de  la  Cour  des  aides,"  16,'i3  :  iOioni«),  "ftlCra, 
p.  »ervir  h  rhiwl.  de  La  C.  des  aides."  1355;  "MC-m,  p.  la  O.  des 
aides  sur  les  eonflita  entre  eile  et  la  Ch.  des  complMs,"  1*82;  lAugrr), 
"Memoir»,  et^.  C.  des  aides  dep.  n.'iß  h  iTlH."  17/9;  R.  DantU:  o.  30. 

•Conflicts  between  the  parliament«  and  the  Court  of  "Aides.'    Edict 

» Cönc4jming  it«  jurisdiction  in  the  first  instance  and  last  resort, 
cf.  R.  Darette,  p.  35;   in  criminal  matters,  p.  36. 
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in  litigation  relating;  to  aids,  tlio  salt  tax,  and  ciisti>nis  duties, 
or  involving  the  tiomptniUcrs  of  the  salt  stores,  and  also  apprllate 
jurisdiction  of  cases  relating  to  customs  and  "traitcs."  I^ikc  the 
Parliament  this  court  had  the  right  of  addressing  n-monstninccs 
tn  the  king  against  edicts  concerning  taxes.  Corresponding  to 
the  provincial  parliaments  there  were  provincial  courts  of  aids. 
crcatwl  directly  by  die  king,  or  which  were  outgrowths  of  the 
Chambers  of  Accounts  or  of  the  stMgniorial  courts  of  aids.'  After 
1:^90  Languedoc  had  its  generals  of  finances;  after  1437  its  court 
of  aids  (made  stationary  at  Montpelier  in  1467  and  united  to 
the  Chamber  of  Accounts  in  1G29) ;  in  17S9  there  were  only 
three  of  them  left :  Clermont-Ferrand,  1557 ;  Bordeaux,  1637 ; 
and  Montauban.  1643  165(1.* 

§  467.  HergAr  of  Ordinary  and  Eitrsordlnar;  nn&ncM.'  — In 
the  1500»  the  administration  of  tlie  domain  and  that  of  the 
taxes  formed  only  a  single  sen'ice.  Francis  I.  in  1542.  created 
»ix  receiver-generalships  lt>  receive  indiiRTiminately  the  proceeds 
of  the  domains,  the  aids,  "  taillcs."  and  the  salt  taxes;  in 
each  of  them  he  placeil  a  rewiver-p'iieml  and  a  clerk  from  the 
treasurer»  of  France  and  generals  of  finance.  Henry  II.  in  1551, 
transformed  these  positions  from  commissions  into  offices ;  there 
were  seventeen  nffiws  of  treaiurers  of  Pranca  wlio  were  at  the  same 
time  generals  of  finances,  but  in  order  to  have  more  ofheen  to  sell, 
the  treasurers  were  separated  from  the  generals  (1557).  Henry 
HI  reunited  the  offices,  but  multiplied  the  number  for  the  same 
financial  object  and  his  successors  imitated  \m  example.     In  July, 

Deo.  20,  IS.'tO.  settled  hy  the  Or«at  Chamber  of  ParUameat  united 
with  the  CummisKioaers  uf  lb»  Court  of  "Aidee";  Ord.  Aug.,  1060.  11. 
12,  by  the  Idng'ts  counril.     Above,  p.  442. 

'  Paris,  the  olciesl ;  Monfpellit-r,  1437.  14«7  (PhiUipi.  "  Renueil  »ur  la 
Cour  dee  aides  do  Muatp.,'  1560},  same  disLriut  as  the  pBrliamtfnl  of 
Toulouse.  Rout^n.  14SA. 

*  The  greater  part  had  been  united  to  the  Parliaments  or  to  the  Cham- 
ber of  Accounts.  Rouen.  14^-1705.  Pou,  1632.  Qronoble.  ICSft-lOfiS. 
DijoD.  unitod  in  1630;    Dole  in  1771. 

'  In  the  provinces  united  to  the  kingdom  after  (he  time  of  Charles  VII, 
BufRundy.  Dauphiny.  Uritluny,  etc.  there  was  already  a  single  ad- 
ministration for  ordinary  and  extraordinary  taxea !  a  general  and  a  treas- 
urer or  reoeivOT  general.  Loyfenu.  "Ofllves,"  3.  4 ;  ffcury.  p.  187.  The 
general  inventory  or  register  nf  ft  n&nc«?«  or  "  Rtat  diiroi,"  a  ktnd  of  budget, 
was  elaborated  by  the  long,  the  treasurers,  and  the  generals,  who,  rf^dinif 
at  the  court  while  (hey  were  not  makine  tours  or  inspeotion  trips  in  (heir 
eiroomaoriptions.  united  to  farm  a  kiiui  of  eouneil  of  finanne;  iho  lant 
word  belonged  to  the  ("ouncil  of  the  Kin^.  but  vwy  often,  IrBasurers  and 
generals  aeted  without  him.  They  divided  among  their  districts  iho 
reeoumefl  and  the  eharges  established  in  the  geiteral  inveolory.  and  so 
special  inventories  came  to  be  made.     Kxpense«  which  were  not  aotiei- 

Eated  in  it  could  be  paid  only  by  special  order  of  the  king.  oouatersieaeU 
y  one  of  bis  secretaries.     Jaequetan,  p.  24:1. 
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rl577,  lit'  placed  in  each  "  petitralite  "  a  bureau  of  flnaacM  com- 
posed at  first  of  five  trt'asuriTs-gciieral,  but  who  uuiuticnxl  more 
ttiaii  thirty  in  1775,  including  presidents,  prosecuting  attorneys, 
advocates  of  the  king,  and  a  recorder.  The  intendants  look  away 
from  tliem  a  portion  of  tlicir  pctwers ;  thtse  latter  were  botli 
admiiiiätrative  and  judicial  (domainal  affairs  and  highways;  (^, 
our  councils  of  prefecture).  In  the  countries  with  Estates,  the 
ÄUtliority  of  the  intendants  was  restraine<l  by  that  of  the  Estates ; 
there  were  no  bureaus  of  fiiiances.  The  "  countries  of  impositions," 
recently  amiexed,  had  neither  bureaus  of  finances  nor  Estates; 
there  the  duty  of  apportioning  the  "  taille  "  and  other  direct 
taxes  devolved  upon  the  intendants. 

The  four  treasurers  of  France  and  the  four  generals  of  6nance 
established  at  Paris '  disappeared  in  or<lcr  to  make  way  for  the 
central  bureau  of  the  intendants  of  finances  with  a  chief,*  the  sup«r^ 
Intendant,  corrPsiKmding  to  the  former  grand  treasurer  of  France,' 
and  a  comptroller  general  "  as  long  as  the  finances  were  ticklish  " 
("chatouilleuses  ").*  Tlie  downfall  of  the  superintendent.  Fou- 
>quet,  and  his  replacemont  by  the  comptroller  general,  Colbert, 
'Vfts  ft  ca.se  in  point.  Be]ow  them  was  a  guardiui  of  the  royal 
treasury  who  received  :  (o)  "  the  sum  remaining  to  the  good  of  all 
finance.'!  after  the  chai^^es  were  deducted  " ;  and  {b)  paid  out  in 
ready  money  upon  ordinances  signed  by  the  king  which  were 
for  regular  e:cpenses;  for  the  extraordinary  expenses  the  king 
gave  patents  or  current  quittances.  The  patents  in  discharge 
("  acquits  patents  ")  were  for  pr«»ents  which  he  was  willing  should 
be  known  to  the  Chamber  of  Accounts ;  they  had  to  be  repstered 
if  the  gift  exceetled  3,000  li\Te3.  The  "  receipts  on  account  "  or 
certificates  for  cash  were  also  letters  addressed  to  the  Chamber 


'  Charvod.  'bi*for«  there  we(n>inlornlants,  with  tho  direction  of  lhi>  puhlio 
MTvioea.  tliL-y  rvlained  the  neiji«  trat  ion  of  awt«  rolaiini:  to  the  tluuiiiia, 
ehe  roooptioD  of  faith  from  direct  vassals  of  thn  kinjc  for  lands  iho  title« 
to  which  th«y  did  not  hold,  the  ord«rinfr  of  paymenta,  and  tho  supm-riMon 
of  oocouotaate. 

'  Edict  1026.  Th»  Chamlwr  nf  thü  Trcaaiiry  was  abotishixl  m  1603  in 
the  "geuorality"  of  I'ari.«,  and  tho  burcAu  of  finanra  )nhmli>d  its  local 
powers. 

*  yacfueton,  p.  XIX:  Remblan^ay  wan  not  Riirnrint«ndont  of  flnaaee 
in  theMOiie  that  wautfivon  to  this  word  in  the  )flO()<i.  Dr  Haixlixtr,  "Hrst. 
de  la  aurint.  do  SombUuiffay"  CUibl.  Soo.  Hist,  i'r.."  vol  -XVIII); 
Spord,  "Sembtan^v."  1805.  Oti  Colhnrt.  cj.  supra,  p.  394.  no.  4.  Moüiat, 
"M«in.  d'un  ministn*  du  Tr^or."  17H0-I815,''  1S46. 

*  On  tho  oriKiD  of  comptroUor's  office,  supra,  cf.  p.  518,  n.  2.  Goneral 
control  of  finan<'«se.<)tahli!ihod  in  l.'j>>4.  FUiury.n.  190:  Itamhrrt,  "Tahte." 
Bwe  "  Control  oil  n»  d«»  iinajic^«,"  "Trßaor,"  "TrfWirifiTs."  Kn^land  ha« 
hod  a  <M)niptrollor  tfüDtiral  only  since  the  time  of  William  IV ;  «/.,  coDcoro- 
ing  liis  funiHtioDS,  Fmehet,  I,  2lVt. 
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of  Acc-ounts,  but  without  mention  of  the  name  of  the  parties 
receiving  tliem,  nor  uf  ttie  cause;  only  the  king  stated  tliat  the 
guardian  uf  thu  treasury  haiJ  pliicdl  ready  money  in  his  haticls  for 
secret  piir|xrses,  sueh  a  sunt  as  he  wished  to  he  allowed  in  his 
account,  without  there  tn-ing  a  need  for  further  acoounting. 
These  secret  cxi>ensea  were  tlie  privy  purse  for  the  minor  ex- 
[wnscs  uf  the  king  (forintrly  lO.tXK)  gold  crowns  per  month,  said 
Fleiiry),  for  the  nioncy  umiJ  for  seert-t  negotiations  of  StJite  con- 
cern, gratuities  which  the  king  wished  kejrt  secret,  —  material  in 
plenty  for  fraud.  Receipts  of  this  kind  were  intriMlucwi  by  the 
fa\nrites  of  Henrj'  HI.'  Without  examining  how  far  this  assertion 
of  Fleury  is  well  founded  we  may  say  that  the  practice  of  receipt» 
on  account  was  in  accorrl  «itli  the  higic  of  the  absolute  monarchy ; 
it  was  hy  this  means  that  the  j>ersnnal  jjower  of  tlie  king  expressed 
itself  in  the  matter  of  finances. 

§4(18.  The  Chambar  of  Aceounta.'  Oriftn.'  —  Aeconntant», 
masters  of  accounts,'  appeared  in  the  second  half  of  tlie  I2(Kls; 
they  were  members  of  the  king's  court,  charged  with  auditing  und 
verifying  the  awwunts  of  the  domainal  agents  (for  exnm|)Ie,  those 
of  tliebaiiilfs),  and  with  judgingdisputed  claims  relating  to  finances.* 
This  commi^on  acquired  a  certain  ]>ermanenee  at  the  end  of  the 
I2(K)s  und  (instituted,  incontestahly.  u  distinct  chumlier,  inde- 
pendent of  tlie  Parliament  at  the  beginning  of  tlie  lS(H)s.  An 
ordinance  of  1309  was  the  first  act  which  spoke  of  the  '*  camera 
conipotf)rum."  The  ordinances  of  July  18,  llilS,  and  of  January 
li,  1<{2U,  organize«]  it  definitively.     Its  composition  was  analogims 

'  FteuTff.  p.  191.     /«/r«.  p.  523. 

»Cf.  f/r  flMM«'-.  "Tr.  dftlaOh.  defiwmpl«."  1047:  Unfroy.  frt^  1702; 
L«  Chanttur.  "ijk  ('h.  iIm  ivtnipl«*«."  ITtWi;  Itai*liiiir,  "PV^-mien»  prMd. 
d«  U  Ch.  (los  wmpl<.•^.■■  187:*:  VuUry.  I.  SWJ;  II.  278;  frou.  "Or. 
Enoyrl/':  BCh..  18SM.  US:  "Hiat.  do  Kr.."  t.  XXU:  J.  UGranä.-lngtr. 
».  )o  fftit  dns  ftniLnc««."  Iß82;  Miraulmanl.  "Wfim.  n,  I'oriff.  el  inat.  des 
Cour«  »ouver."  IS^M  ;  l'ri*quier,  "H«ch.  de  la  f''V»nct,"  II.  5;  VI.  Ootttt, 
"Rwnieil  d'Rdiloet  lettn«  potinem.  Ira  nfflriera  de  la  Cb.  Am  eompt««  de 
Pari«,"  172S:  "R.  d<>  Iäk.."  li.  71 ;  4,  HUt;  liarrtU,  *'JiiiitiM>  »dmiii.," 
p.  7  el  wq.;  Ptttt,  "M<^mori«ux  de  in  (."h.  den  eoni pi (.■«,"'  1899. 

»  AucAatn-.  SOO.  «M  :  Btufnai.'OWm"  \\\.  \r^^:  LanglaU.  "TtaOjem.:" 
p.  180;  ■■Phil.  111."  303.  CJ.  Iliu  Kx<-li.iU"or  .if  Mormandy  (from  the  end 
of  the  llOOs),  ^'Haut.t  n>iim<iirti "  oT  FIiiuiUtv,  ■'mattrra  nUionnafrBs "  in 
ftovenco.  bCo..  LuekmTt.  2fill.  Kxoln-qut-r  in  Kngl&nd.  oourl  of  SmoaI 
juntioe.  111  wliirh  \\w  «liwifTN  r(>nd.<r<N)  tticir  Hccounts,  wberu  tbeir  ufBcus 
wsre  rarmod  out  aod  when>  tbi'y  ut-rv  n<vukud :  1  ho  shcrifTH  bcin^  at  the 
bead  of  iiici  Tnililia.  the  cxrliequor  gave  them  ord«n  to  assemhl«  it. 

*Ord.  12.%«;  Vriry,  "Dwuni."  p.  85.  87.  Ord.  1278;  Or  BmtliOe. 
"Ann.  80c.  Hist.  FV(»u(v."  1873. 

*  Ord.  12At>.  I.  S3:  '*gcntc8  qus  od  nottros  eompotoa  deputantur." 
"Olim,"  III,  13.  Clu»<  TvUttoos  for  a  Iqdk  time  betweea  toe  PwUa- 
muui  and  the  kind's  coudcII.     Supra,  p.  380.  443. 
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to  that  of  the  Farliament :  it  iiad  its  prtsitlents,  its  masters,  its 
corrector*,  its  auditors,  a  king's  prosecuting  attorney  and  a  king's 
advocate,  its  recorders,  its  proswiiting  nttctrncys,  in  nil  two 
hundred  Htid  fifty-seven  officers  at  tlie  close  of  the  lOflOs. 

Ita  pow«rB  varied  widely:  I.  In  the  i;?(M>s  the  rhamhcr  of  Ac- 
ctiuiits  was  a  council  of  government  and  of  finances  which  the  king 
frequently  consulted  and  with  which  he  »till  delihcratcil  ns  late  as 
1498.  Fruui  this  practice  the  following  rights  resulted:  1st,  the 
right  of  registration  (legislative  acta  relative  to  finances,  letters 
patent  for  legitimation,  ennohlement,  amortization,  etc.) ;  2d,  the 
right  of  remonstrance.  It  ought  to  have  retained  likewise  the 
right  of  examination  and  preparation  of  measures  of  a  financial 
character;  but  the  monarchical  epoch  resented  this  function  to 
the  Council  of  nnanc«s.  The  Chamber  of  Accounts  was  not  only 
a  council ;  it  was  especially  a  tribunal,  a  great  administrative 
court ;  \t  was  the  sole  judge  of  all  financial  cases.'  It  soon  lost 
many  of  its  powcre ;  the  Court  of  the  Mint  and  the  Chamber  of  the 
Treasury  took  over  a  part  of  them  when  they  became  detached 
from  it.  It  had  a  rival  in  the  Court  of  Aids,  and  there  came  a  time 
when  tlie  King's  Council  could  reverse  its  decisions.  Although  the 
Exchequer  »f  England,  without  losing  any  of  its  fiscal  jurisdiction, 
became,  through  a  fiction  of  procedure,  one  of  the  three  great 
Courts  of  Justice  of  the  kingdom,  judging  ciWI  cases  by  the  same 
right  as  the  court  of  the  King's  Bench  or  that  of  the  Common  Pleas, 
the  Chamber  of  Accounts  of  Paris  found  itself  gradually  restricted 
to  the  field  of  accounts. 

II.  There  remained  to  the  Chamber  of  Accounts  three  sorts 
of  powers : 

1st.  that  of  accounts.  It  judged,  settles),  and  atidite<I  the 
annual  accounts  of  all  those  who  had  the  handling  of  public 
monej-s;  *  it  made  sure  of  their  regularity  and  gave  discharges  to 
those  whose  accounts  were  found  exact.  The  control  which  it 
exercised  thereby  over  the  whole  financial  administration  was  of 


'Kx»niple«  ID  tW  "Olim."  T.  347;  lU.  110.  UM,  eUs.  "Ordon- 
nanw«,"  11.  144..121.(.lfl.  Ord.  1340.  USrj.  KISS  ([V.  710;  VII,  48,  157). 
Declaration  of  Marrh  13.  1390:  all  thinus  and  need-i  whatever  Doncuming 
thit  iii)ii>Hlsri4^»i  of  tin«  Itiun  will  In»  di-all.  with  in  thf?  ('hamb«>r  of  Awountn. 

»  Kvt^n  thcact'ouiiuof  tliii  "ru'duji."  madi^at  ftrsf:  tu  the  Statt-it-OfiM^ral. 
wn.s rtrifoirH  to  it. also  (hoaooount^of  the  luhsidir« of  t.hod(Te>".  "Reel." 
Mar.-h  I.  I3.SS,  Diwmbw  4.  1400.  Doc.  23,  14.^i4,  .\lanrh,  IMHI.  Dit^..  1.11 1. 
Il  also  cxainJQiHl  Lhu  mxomuU  ot  ltiL>  c-omniunal  funds  and  tb<.'  furidH  from 
the  octroi  tutborizod  by  the  kinfc;  and  if  thp  rivil  jiidKi's  cüiitrolled  the 
u«e  of  palrimoDial  fuads.  departuiV!  wer»  ofl*n  mad«  from  this  rule. 
The  d€<-laration  of  July  27. 1708.  abrogaU<d  it.  Flevty.  "Instil,  au  dr.  fr-." 
I.  214  ;    It.  üareaU.  p.  13. 
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prime  iiiiportancr.'  In  the  Council  of  the  King  there  was  prepared 
the  "iUU  of  th«  king,"  a  sort  of  budget  (very  impcrf<x-t)  of  receipts 
am]  exprndi tares ;  the  accountant  had  to  conform  his  accounts 
therewith  ;  thus  everj'  expenditure  not  provided  for  in  the  "  state 
of  the  king  "  (or  not  ordered  by  the  king  hitn-sclf)  had  to  be 
stricken  out.  "  At  the  expiration  of  each  inspection,  the  account- 
ant presented  to  the  Touncil  'the  true  state'  ('  etat  au  \*rai '),  that 
is  to  any,  a  summarized  aecnunt  contatntnff  a  statement  of  the 
real  receipts  and  expenditures."  (The  epitome  of  accounts  thus 
rendere<)  was  ipveii  over  to  the  Council  and  v.-&s  also  called  the 
"  true  state.")  ^  "  It  was  only  after  havinfc  rendered  the  ac- 
count by '  the  true  state '  to  the  Council  that  the  accoimtant 
submitted  Ins  accounts,  together  with  vouchers,  to  the  Clinmlwr  of 
Accounts."  If  an  expenditure  ha<l  l>een  made  without  an  onler  of 
payment  or  if  it  had  licen  made  in  pursuance  of  an  irrc^ilar  order, 
the  Chamlier  verifie<i  it ;  if  a  receipted  item  had  not  be^-n  collected, 
the  Chaml>er  ma^le  sure  of  it;  finally,  it  permittw)  the  state  of 
the  treasury  to  be  settled  at  a  given  moment,  and  it  furnished 
thereby  points  of  departure  for  later  accounts.  But  this  was 
rather  what  should  have  been  done  than  what  was  done  in  reality ;  * 
sometimes  the  Chamber  verified  accounts  fifty  years  ofterwardi; 
the  establi.-ihment  of  provincial  Chambers  preveiite<i  it  from 
centralizing  all  tinaucial  operations.*    Moreover,  if  it  discovered 

■The  Edict  of  Auf..  1598.  and  eapecially  the  Edict  of  Aug..  1609. 
ars  found  almost  in  tnoir  lulAÜIy  in  our  lairti. 

>  FUury  calU  ilii)  "  i!tst  au  vrai "  UQ  clloctivc  nocount  while  the  "  4tat 
du  roi  '*  wa.s  not  so  in  all  rcüjH'-ots ;  thrrr  wirro  trcaauront  wtio  had  tn  make 
paynivntK  ouUidi>  nf  tlii>  kind's  "«M»t."'  C/.  CMrurl,  "Diet,  d«»  in»l.," 
8iH>  "UudKi'L"  (Colbi'rri;  bu^K^ts  »rctirdiuK  to  the  moiiionuiduia  books  of 
Louis  XIV).  Tht>  ruRtom  of  ■■*tat«  au  vrsi"  .wem»  to  have  been  very 
old.  Edict.  Sept.  25,  1443  (Ki<nf>ntl  nd«).  Thv.v  hnd  tn  b«  prCMnM 
every  yvar;  ud  thi>  cunlrary.  tu-vouulanlx  wens  allowed  ddays  for  pr»- 
santi!i£  their  scroiints  formally  (Pcli..  1771.  etc.). 

■  The  Chamber  of  .Vpount«  did  not  havo  jurtsdiclion  :  l*(,  of  «xp^n**« 
onlorcKl  dirtK;tly  by  th<<  kiiie  uudiT  thv  furiu  of  rveoipls  for  <ii.«h ;  2d.  of 
oeeonnt«  called  up  arhilrarilj-  by  the  king  nr  thi-  intcnduntn  of  ihn  council 
dT  Stat"  »ir  tli">  bureau  of  finanf.-e».  Oim-i^ming  »'ifiunlin«,  ef.  "In;*!,  s. 
Ii-  fajt  di.-*  flnau-'c«."  1.W2.     "iU-i-.  de  r<<«l.  s.  \v  fail  do?  fin.."  bW». 

*Ch«mb«r  of  Prorincial  Accouata  in  ITH'.t  (anriont  MMirniorial  «hambcra: 
Aix.  Bur,  Hlui«,  Dijon,  DöK-,  (ii^nnjblf,  \[nDt|H-llicr.  Xnucv,  Xanlnx,  Paii. 
and  KouL-n) .  Add.  LiUi'.  abuli»h(Ml  in  I60L.  and  the  ChuinWr  of  Art^unts 
nt  tho  »npanKgi<it  prin«-«^  and  dowa^T  mii^n  (Louise  of  .Savor,  C'ath&rinn 
il./MÄdic-i*.«.tP.)-  Cf.rrou.  "Or.  Encyt-l.,"  h.  vö.  (bibhugr.);  H.dt  Four- 
mont.  "Hint,  do  Itt  Ch.  d<>ti  oomptp;«  de  Bmla^iR'."  iSM;  L.  DeliaU, 
BCh-.U"»..  V.26S:  Jofy.  "Tr.  de  la  C'h.  do  complea  do  Dijon."  1640; 
Valhonnni»,  "iJi»t.  du  Dauphin^."  11.236 ;  R.  BarfhoSnmaewi.  "Slatiita  curie 
oaouiro  rogio  rationum  civ.  Aquensi«."  I.'iOfi:  F.  dr  Clnprrüs.  "Ceaiuria 
eaua  in  nimma  rstionum  Prov.  curia  dwia.."  löH7 ;  Koimlntkj/.  op.  ri/. 
(Laoffuedoo).  1876.  Add.  Bibl.  in  Dareate.  p.  17  :  Finol.  "Ch-  dp»  romptv« 
di-  Lillp,'*  18S7.  rprtaio  Chamliers  had  rotain<>d  a  mure  rxteodod  jtiris- 
diction  than  that  of  Paris. 
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the  existence  of  abuses,  it  was  powerless  to  prevent  them;'  "it 

could  declare  an  accountant  in  debt  or  give  him  a  discharge,  but 
it  was  beyond  its  power  to  enlighten,  still  less  to  criticize,  the  acts 
of  the  government." 

'2d.  Judicial  runctioiu.  —  Its  jurisdiction,  difficult  to  distinguish 
from  that  of  the  Parliament  ^  and  the  other  courts  of  finances, 
covered  litigation  incidental  to  accounts  (controversies  among 
accountants,  and  litigation  between  accountants  and  indinduals 
who  must  receive  from  them).' 

.'id,  Domainal  Powers.  --  The  Chamber  of  Accounts  had  orig- 
inally the  financial  adniiulstration  ("  regie  ")  and  the  care  of  the 
royal  domain.  Of  tliese  powers  it  retained  the  registration  of  acts 
relative  to  the  domain  (letters  constituting  appanages  and  letters 
of  engagement),  the  revocation  of  <lomainal  alienations,*  the  re- 
ception of  oaths  of  fealty  and  homage  taken  by  direct  vassals  of  the 
king,  and  by  the  clerg>'  in  virtue  of  their  temporal  posse-ssions,  and 
a  certain  power  over  the  officers  of  the  domain  and  of  the  treasury 
(oaths,  bonds,  etc.).' 


Topic  8.     Conclusion 

§469.  D«f«ct».— The  defects  of  the  financial  system  of  the 
"  Aneien  Regime  "  have  !>e4?n  pointed  out  in  the  course  «f  the  account 
in  prccetliiig  pages.  We  may  recall  here  the  most  striking :  1st,  the 
arbitrary  fixing  by  the  king  of  the  total  amount  of  tlie  tax  and  uf 
tlie  sum  total  of  the  public  expenditures ;  *  inequalities  among  the 
provinces;  special  privileges  which  placed  the  burden  of  taxation 

'  Aceoniing  to  FUury,  p.  196.  it  had  lrii*l  public  conädonpc  aad  the 
«et'r«t  maniiK«<inwiit  of  nlTaini;  thv  |)rin<npal  win  yfvrr  «lont*  in  Hie  King'« 
Council ;  only  tlivforiu!)  woru  IvJt  tu  ihi,' Chamber ;  it  did  nut  (K^ntri-rn  itiwlf 
with  parlii'ularapt.i  of  adniinistration  and  t ho  «-afonB  for  the  oxpprispis  jiiitti- 
fitMl  by  lb«  nwvipU  tbat  \vw»  «ubcnitU-ct  (y  il  won*  ttiikuown  to  il. 

*  Confliots  of  aoveroiinily  betwovii  ibv  Chnnibur  of  .\ci>oudU  and  tho 
ParlJamont,  t'he  lattor  plaiming  tho  right  to  judec  upon  apjifal  the  do- 
fiwoiiwof  tbcCbaiiibiTof  Account*.  OrrJ.  Jan..  1319.  .\rl.  23.  Ord.  Cabo- 
chieumi.  M»y  27.  U13.  Art.  150.  Letters.  M59.  HGO.  etc.  ("/.  enpw'iaily 
Dare-utt,  p.  8.  The  ordinnnw!«  authorized  only  reoniinip  in  rvvi.'fion  to 
th«  ChnmlKT  of  Acooiintx  to  whirli  whm  iidd^'d  itc^vt-rol  cnuiidlorü  of  lb» 
ParliariR-iit.  In  tht-  lOOOti.  ihe  power  of  reviftion  was  replaced  by  power 
of  annulmoQl  by  the  t'orinnil  of  tho  King. 

'  Ciiminal  jiiriydii-tioii  <iv»^  aircoiuilant«.  Sept.  Ill,  1374;  Edi«l,  F'^'b., 
löOfi.  JurUdiciiim  in  domainal  niatl^'rit.  Kdict.  Dec..  1400;  Ord.  Jan., 
1319.  D*c.  23,  !4M.     Dfhttiort,  .see  ■Aven." 

*  Ferriirt,  Gutfot,  Denixari,  tie«  "Cbambre  den  Doinpt«9."  Supra,  p. 
478. 

»  Supproftsion,  Sept.  2.  1790.  Dec.  17,  1791.  A  bureau  at  accounts  re- 
pla('«<l  it.     In  1807,  Court  of  Actioufil«. 

*  Sineourw  for  the  olerey  and  the  nobility,  pon-^ions,  iplts,  oxcossive 
«xpoiues  of  tho  Court.     "Codo  de»  eommensaux."  1720. 
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upon  the  poor;'  harah,  vpxfttious,  anH  costly  methods  of  rf>nc<> 
tion.'  2d,  ati  insufficient  hudget  (that  is  to  say,  the  "statement 
of  the  king  ").  la«"!«  of  publicity,  lack  of  control  over  expenditures,* 
tremendous  disorder  In  tlic  accnunt-s,'  the  systi'in  of  special  rharRra, 
and  consequently  of  incessant  payments  by  transfers  of  acroun(-s.* 
3d,  Lack  of  a  special  financial  administration  in  the  beginning, 
and,  when  it  was  established,  tho  same  functionaries  were  at 
once  directors,  aceountants,  and  administrative  judges;  the 
division  of  labor  operated  only  incompletely.  In  abort -^ 
assessment,  bad  collection,  and  bad  expenditure. 

'  Tbt-  Ki'tion»!  viow  jn  1789  wiw  in  favor  of  the  tax  oii  real  proparty* 
proportional,  uaiform  hta»,  iho  8ame  for  all ;  in  efTect,  as  Adam  Smith 
thought.  Ihf  grcftlftst  merit  of  a  tax  i»  that  it  should  he  nprtain.  and  havo 
Hom«  (bcity,  «o  thai  taxiwynn«  in»y  know  for  a  rath«r  Io»k  p«rioiI,  th« 
amount  of  charir<^  to  which  thuy  wjll  bo  subjwi.     What  ciid  tho  taxpayer 

fioy  in  1789?  Tainr.  "L'Anr.  B^p"»'-"  P-  •">*•*■  »'alrulat«  that  on  1(10 
r.  of  iiHl  inoom«^,  th«  Stal«*,  tli^  nohihty,  th»*  Chureh  look  from  him  SI  fr. 
71.  loavioir  bin)  only  18  fr.  29.  'TBillo."  IK  fr.  10;  MjoesBories  of  the 
"taille,"  ('apitalion.  Iwentioth.  ;j.^  fr.  Oft.  "Dime"  (Beventh  of  the  net 
r«vimu*!>),  14  fr.  28;  Ffuclal  taxMi,  idem.  Indirect  tax««  ara  not  iocludi^ 
in  this  estimate.  But  the  figures  iciven  by  Taine  are  auestioncd  and  tho 
result  is  .ilill  morf.  !).  Arhnia  dr  JuhainrilU,  "  Intena.  d«  Chamiiaene." 
1880;  attpra,  p.  232  fi  »r^.;  F.  i\ff'if,  "OharKes  et  Contr.  d«i  nab,  do 
I'Auvennie,"  18<J8;  Gaufier  tie  ISiauial.  "Dol^ancefi  but  les  soruhaJK'Gs 
qup  1(M  gpna  Am  peuple  supporlent,"  1788. 

'  Thf  expense  of  cullM-tiiiK  the  tax  wm  very  great ;  it  is  ttatlmatod  that 
the  oxpense  of  «>lle*«tiii(r  thp  "taiUe"  increased  lo  25  pcroeat;  to  40 
p4fr  (-cnt  when  the  tax  wa.«  farmed  ;   today,  it  i»  only  5  per  eont. 

*  "AcQolu  tu  Comptant"  (73  lo  145  millions  per  year  fnjm  I7S0  i« 
1787).  By  the  siHe  of  the  justified  ordinances  «ubmitted  to  thß  Chamber 
of  .\pfonnt«  ihi-re  wrr*i  ordinances  nf  acrount  whirh  permilled  all  control 
and  all  publicity  to  U'dittpt-nM-d  wilh;  ihe  detail.«  were  entered  bytheoomiK 
troltf^rs-eenffraf  with  the  ctign-manual  of  the  king  on  the  "ned  Book" 
(regiiiler  hound  in  red  Moroßßo),  whioh  the  f 'onulituent  Aaacnibly  ordered 
to  ne  printed.  It  is  eaiiy  to  nee  what  abtiaes  were  possible  in  HUch  a 
system :  Turgol,  Xocker.  and  the  Knlables  rrilicizeil  it  and  attempted  to 
Buppre.«  or  restriet  it.  N'eeker  states,  however,  that  thf  greater  pari  of 
the  expenaes  whirh  were  re<?orded  in  tin«  "  Kcd  Book"  were  justified  and 


thai  there  wua  nuthirifr  I»  fear  from  itn  puhlicatton.     Sta^irm,  II.  \'^. 

*  The  "Etat  au  \Tai,"  a  wvapiiulatioti  of  partial  abalrorts  furnished  by 
each  accountant,  gave  »  table  of  the  Kital  recwpis  and  cm^wnsfi  for  the 
rompli'ted  budgetary  period ;  iireparc-il  by  I  he  eompiroIler^generaJ  and  ap- 
proved by  the  Couneil.  one  would  be  tempted  lo  regard  it  a«  a  sourrr  of 
exact  ioformation  on  all  [Ktints;  but  this  official  "^tat"  was  in<'ompli*te 
and  iofiufficieot  b^-eauae  of  the  faults  of  bookkeeping.  Staurm.  H,  182: 
Aaalysis  of  the  discussion  between  ("alonne  and  Seeker  in  1787.  Secktr, 
"Memoir  «n  r^poose  au  disvours  pronone^  par  M.  de  Caloone  devant, 
TABsemhlto  des  notabtm."  1787;  "Bur  le  C'ompte  rendu  au  Roi  en  17^1^ 
Vouvesux  *elBirei8s««ments."  17MR.  CtUnnnr.  "  K^p.  ä  rfcrit  de  M.I 
Necker,"  17S.S.  0/  for  I  he  l^^Os  the  curious  iablepr*'pared  by  FroumenUttu.  ^ 

*  For  example,  the  revenues  of  the  domain  were  Uiipd  to  pay  the  t'xpen««i' 
of  the  royal  household,  the  "aides,"  those  of  war,  **te.  A»  there  wa«  never 
ao  exact  balance  between  each  kind  of  reveipts  and  the  correspondtnic 
expenses,  this  system  np«M"Bsitated  inee-isant  transfi^rs.  which  raused  very 
complicated  oecounting.  It  had,  at  leatil,  Ih«^  ad\an1agf  of  liiniung  royal 
arbitrariuesit ;  it  wa«  difficult  for  the  king  to  divert  an  appropriation  frain 
the  ubjeel  fur  which  it  was  specified. 
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The  financial  system  of  the  "  Ancien  Regime  "  was  somewhat  like 
that  of  its  system  of  legislation ;  it  was  an  inextricable  jumble 
of  measures  adopted  at  diiferent  times  under  the  pressure  of  cir- 
cumstances ;  absolute  royal  power  could  not  succeed  in  putting  it 
in  order ;  the  deficit  (nearly  sixty  millions  in  1789)  and  the  bank- 
ruptcy, toward  which  it  never  ceased  to  tend  (which  were  owing 
to  its  faults  no  doubt,  but  also  to  obstacles  of  alt  sorts  which  it 
encountered),  were  the  immediate  cause  of  its  ruin,  and  thus  "  the 
germ  of  our  liberties."  ^ 

>  We  may  apply  to  all  the  iastitutionB  of  the  old  r^me  the  s^ng  of  Vol~ 
taire,  "Diet,  plulos.,"  see  "Lois"  :  "The  laws  are  made  piece  by  pieoe,  by 
ohance  and  irregularly,  as  towns  are  built.  You  see  in  Paris  toe  quurter 
of  Les  Haltes,  of  Saint-Pierre-aux-Bcsufs,  the  rue  Brise  Miohe,  tuat  of 
Pet  au  Diable,  in  contrast  with  the  Louvre  and  the  Tuileries ;  there  is 
the  image  of  our  laws.  London  became  worthy  of  being  inhabited  only 
after  it  was  reduced  to  ashes.  The  streets  uter  that  epoch  were  en- 
larged and  made  over.  London  became  a  city  by  being  burned.  Would  you. 
have  good  laws  ?     If  so,  bum  yours  and  make  new  ones." 
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Chapteb  xrv 


THE  MONAUCHICAL   PERIOD   (continuetD 
MILITARY  ORGANIZATION» 

i  470.    Feudal  Troot«.  Mcrcouarie»,  1  i  472.     Conclusion, 
luid  tho  RoyaJ  .\rmy.         |  473.     The  jilarine. 
t  471.     Method   of    lUytniiting.        | 

§  -170.  Tvudal  Troops,  Msreanarles,  uid  ths  Bojal  Army. — Tlip 
insufficiency  of  feudal  military  scrvire^  and  the  ciistom  of  coin- 
mutation  by  pecuniar}'  pa^tnents'  led  the  kings  to  make  use 
chiefly  of  paid  troops  (as  early  as  Philip  Augiistua'  we  find  men- 
tion of  veterans,  »;)diers,  guides,  men  in  armor),  among  wbom 

■  BiaUDoaAPUY :     Luehaire,    "  Manuel."    p.    606    (bilil.) :     DanieL  , 
"Hi«,  delamilic«."  l721;FUury."Ur.  public/*  p[>.  i9üto2i>4:  (/.p.  1291 
(mariiw;  «xpoution  of  tlw  law  uf  aations.  Bccording  to  Grotiua) ;  "  Rd«;; 
•t  Ord.  p.  la  (TUCTTC."  I6Ö1 ;  Briquet,  'TixiH  mililaire."  1761;  boutanc, 
"Itutit.  milit.  do  la  Franc«,"  18t>3:   Rouettt.  "Hist,  de  Louvoiii."  IHtil; 
DamU,  "Hist-  de  r«4mm.,"  11,  219;  GibiUn.  "L««  railioe»  nation,  av«, 
1789."  18S3:    J>tiruy.  " L'armgo  royalo  «n  1780,"  lASS;   Babeau,"  l^vimt 
milit.  8.  I'Anc.  R6g.."  ISilO;    "U'  rwrul.  tcrrit.  a.  rAnc.  ]t^.."  1877; 
compare  by  the  name  author  "Iji  Ville";    "Lo  Villacf";    Caron,  "Va 
Tolncr.  intondant  d'armee,"    IKSI ;    Due  tt'Aumalr,  ''Hcvi»-  i\e*    Dpux 
Monde«,"    liW7.     Vpon   the  law  of  Ralioos  compare   biblioirraphy    Ja,^ 
BonfiU,  "ManunI  de  druit    intornat.."  2d    sd.    hv  FauchtlU,  p.    519; 
Camtit.  "Table,"  sec  "Dr.  dM  gens."  "Diplomatie,''  "Trailö«";  BalUar, 
"D«ut«ch.  KriwHwewn."  1877. 

■Upon  the  abolition  of  feudal  and  oommunal  troopR.  oomparo  rupro., 
pp.  21.'>,  i'ia :    Luekaire.  607 :  Ord.  rJ74  :  tariff  at  ßnos  for  those  who  did 
not  r«>nder  militan'  s«?r\-itf ;  (Ird    12711:  "dt-  jumontiii  tenpndii«."     Ilojral 
KarnKon.K  in  M'iinnunul   I'li&U'iiux.    I3(j7.     Al>ulitiuii  or  ooinntutsliuu    of 
watoh-3or\-ioe.  t>rd-  1451,  147»;    Philip  tho  Fnir.  13l);i  (snTv-ice  for   four 
months).     Ord.  of  Jun»  12.  1302,   May  2».   1303.     OmoemiiiK   nulil*nr 
Ber\i«>  by  "roturiera."  oomparu  Prau,  "  K.  hist.."  Nov..  1SU(>;  BurrtUi 
de  SetTM,  "R««b.  aur  div.  aor^-ioM  nublioB."  1805;   Ord.   1317.  Rolls  of 
the  year  1214  (Bouvinw)  ounl^ning  the  list  of  thone  who  were  (mmi>ollMl  lo 
iK<rforin  military  »or^-in<  for  the  bine.    La  Roaue,  "Tr.  du  baa  »t  ji< 
rarrtere-ban "  (oominuotion   of    tho  ■■Traitß  do  la   NoWcsso").  I07S. . 
ComporB  xupra,  p.  2ÜS,  Ord.  of  13.5>>;  onlv   tb«>  king  ooidd  orMttn   tba ' 
"am&re-ban";  ooiamre  Darealn.  11.314   (tfip  iiiaub'^rdinaliuu  of  ocrtain 
volunt^era  obtainod  bv  this  moftns)  :  Ord.  1484 ;  14K!)  (cxcmptiotui).  1A3A, 
154H.  157«.  Art.  317.     BCh..  .illi  s..  2.  25 ;  3.  267.        »  Snyra,  p.  2Ö8. 

« Th«  "Imui*'  and  Lh<>  "  a^Ti^ro-lMUl "  duubtloi«  won)  already  under, 
P^jr,  Ord.  1318;  1338;  I3ti7  ;  14U8.  Supra,  p.  255.  a.  3.  The  ohoio«, 
beCwMn  niiUtar>'  service  and  a  money  tax  belonged  in  prineiple  to  Ibtt* 
kiag.  Bfiutarie,  p.  130.  In  the  1200)(.  if  tho  "ban"  wan  proclaimed,  the 
swgttiorii  levied  troops  which  thev  furiiisht-d  lo  the  kine ;  if  tho  "  arridrck. 
ban"  was  [woclaimed.  the  king  himself  bad  the  right  to  levy  troops  oa 
tho  lands  of  the  seiipiiorH.  The  "ban,"  ordinary  summnns.  and  the  "&r~ 
ritoo-bao."  «xlraordinary  nimmons,  were  no  longer  separated  in  tbm 
mooarobical  epoch,  Fleurv.  p.  217. 
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were  to  be  Found  the  nobility  in  pvat  numbers.  The  method 
of  recruitiiiff  was  that  ol  voluntary  enlistment ;  the  captains 
went  with  the  L-ompanies  themselves  and  retained  over  them 
righta  analogüua  to  those  which  the  seigniors  had  over  their 
vassals  and  the  militia  wliich  they  led.'  The  :ioI(liers,  oblige«!  to 
sup{Kirt  themselves  at  their  own  expense,  treated  the  provinees 
as  euriquered  countries  (in  spite  of  ordinances  to  the  cnntrarj*).' 
The  superior  ufficers  alone  were  royal  fiineiionaries.  Thc-y  were: 
the  constable,'  the  marshals  of  France,*  the  grand  master  of 
archers*  (later,  of  anillery.  15*>Üs),  and  their  provosts  or  lieu- 
tenants. They  had  both  military  and  judicial  power,  through  the 
court  of  the  high  constable  (militapj-  offenses,  acts  committed 
by  private  imiividuals  against  stthliers,"  payment  of  the  troops, 
etc.).« 

Modem  military  organization,  the  creation  of  a  permanent 
national  army  entirely  under  the  control  (if  the  king  and  ttiere- 
forc  better  di.sciplined,  began  with  Charles  VII.  Tliis  prince 
organi?;ed  in  1439  companies  of  men  at  arms  or  companies  of 
heavy  cavalrj'  ("  compagnies  d'ordonnancc  "),  composed  entirely 
of  nobles,  and  in  144H  regular  infantry  ("  francs-archers "). 
The  latter  forces  were  levieti  like  the  "  taille  "  through  the  agency 
of  elective  officials;  tlie  contingent  was  appnrtionerl  anKUig  the 
parishes;  the  best-fitted  men  for  military'  scr\'ice  were  selected  in 
each  by  the  elected  offiäals,  and  were  equipped  at  the  expense  of 
the  parishes  ao  that  there  was  a  strict  correlation  Ix-twecn  taxa- 
tion and  military  service.  'J'he  free-archers  disappeared  in  1480. 
hut  the  system  of  a  permanent  army  of  paid  soldiers  was  not  aban- 
doned.   Although  the  number  of  the  foreign  corps  was  consider- 


<  Ord.  of  Jan.,  1374.  Compare  Ord.  1318,  1351  (war  troojiurani). 
Ord.  lj^.^1  prrtMTthed  that  th«  «ompanies  should  ho  fiiil  (abuso  of  tho 
ttgoUi.  —  •■piwiw.voUnlJi."  — rapemumer&riM  who  roplaoed  the  wiIHitrs 
at  the  time  of  parados  or  rovicrvs) ;  the  fewer  soldiers  liu  bad.  Iliv  nnx'St^r 
profilji  thii  raptain  n>alir<cd,  since  he  wan  paid  as  though  his  company  was 
complete. 

»OH.  of  Dw.  28.  1355;  April.  1303;    1374.         »  Ord.  t>f  Fob..  1341. 

'Subordinalfi  lo  ihcrn.  camp  marnhalR.  Offlep  revocable.  Oaih  of 
J.  Cl(inicnt  ill  I22:(  (laamhrrt). 

*  Commander  of  special  troops  (archerB,  oto..  masters  of  arlillury.  1201). 
Esrifitt'd  imdor  Sainl  ((miis. 

*  Thix  trihiiiiiil.  <>()iii|M>Med  of  thn  rroriNtjihlA,  und  of  th«  mnrflbuls  ur  thuir 
lioulenanl.i,  »at  at  ihe  "Tabic  do  Marbre"  as  oarly  as  1356,  Braü/art, 
"He-caei]  ronii.  le»  mar^oh.."  1784.  It«  power»  wen»  vory  rontrioLod, 
Milif.an-  jitriiuji<!ti<in  ptutstx]  alm<iHt  mimpU<tvIy  to  tbo  CouociU  of 
War  (Ord.  July.  1065}  and  to  the  intendanDi:  L)id  Court  of  "aide«" 
and  the  Irinfc'R  «ounoil  had  juriiwliotion  '■onc^rning  equipment  and  the 
tuTvicn  of  war,  in  (p'nomJ.  Piiuton,  "  Mar^ltau««^«  av  Fraaoe,"  1679- 
Fitrira.  p.  ÄtI».    Cumpari)  nupra,  p.  413  ("Frevöts  dt-a  raarÄohaujt"). 
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abl«  ill  the  1500  s,'  Francis  I  organizeil  in  imitation  of  tlif  fn-o- 
archcrs  pmviiteial  legions  (10:14)  to  »liii-h  the  imme  of  reglxneziu 
was  given  at  the  end  of  the  1500  s,  and  which  made  up  the  regu- 
lar amiy,'  In  IGSS  it  was  dui)licaled  by  a  sort  of  '*  Inndwehr  " 
tlie  miUtim,'  at  first  temporary  but  afterwanls  permanent,  which 
made  it  similar  to  regular  troops.  At  the  same  time,  tlie  di\'ision 
of  France  into  goTtnimvnU  in  the  1500  s  had  the  effect  of  sfjccializ- 
iiig  the  orgaitixatiun  of  tlie  army  by  depriving  tlie  bailiffs  und 
scnesehats  of  what  remained  of  their  militar>'  powers  as  chiefs 
of  the  feudal  forces. 

§  471.  Hsthod  of  B«cruiting.  —  (A)  Tb«  Bagular  Troopi,*  who 
composed  the  greater  part  of  the  army.  Tlie  levies  and  recruits 
(who  filled  the  vacancies)  were  obtaineti  by  vo|iintar>'  agreCTQent& 
made  in  pursuance  of  a  royal  (.tniimission  is->ueil  to  the  captains; 
tlie  soldiers  received  a  very  small  bounty  {e.g.  50  livresj '  and  wen? 
obliged  to  serve  six  or  eiglit  .>'ean*.  Vitilence  and  fraud  too  oft 
tainted  the  enrollment "  and  we  may  wonder  whether  the  moralit 
of  the  army  was  not  affeeted  by  it.' 

'  Privil«gu.  exempttüii  frum  tti^.-  "drüit  d'aubalne"  (the  rinht  of  th« 
Stat«  to  propwty  of  d('0«.ii«od  Alionx),  1481.  etc. 

*  Tbv  prinutivo  Byst«!!)  of  rwniiting  by  the  Ioc»l  ttuthonU«««  ((»*'•  »ueh 
pour  rctfuJu  that  il  becamo  nooesiULry  to  Kubiititmu  for  it  inoiv  and  mora 
th*  aotion  of  th*.  Stat*.  Thtre  remamM  of  the  old  prarti««  the  otiatom 
of  irivinK  to  ppgimt'iits  the  nam«  of  a  province  tPicanly,  Auver|[ne),  al- 
though Ihn  men  w(>r(«  roeruitf-d  to  some  extent  from  other  phuwe. 

•  ComparecorK'prning  t  be  " bourgroist  militta,"  {•'leuru.p.HT',  ßabfam, 
"La  Villf,"  p.  254.  Care  should  i>o  lakoa  not  t»  confuse  this  with  tba 
nationftl  militia  organiKod  in  lÖKS.  It  was  ihpold  mtUtiaof  the  oommunes 
chftr|[e<l  with  wiitrh  and  Kuard  »en'ii>e,  reorE-in'?.*^  and  modeled  after 
the  army  divigioiu.  Tlie  "quurtiers"  to  whieh  the  botin^xiiB  belonged 
tM<rame  companies ;  the  "quartoniers"  lw«»me  raptains.  and  the  "dizai- 
nicrB  "  lieutenant«.  All  inhahitantR  were  compeIIe<)  to  perform  »erviee  in 
the  militiu:  but  the  poor  were  excluded  ana  in  the  ItlOOü  the  nobility 
secured  exemptions.  Compare  gttpra.  p.  41li.  In  addition  to  the  nuhtia 
titer«  were  formed  rom|uinie?  of  volunteers  ("■arqueliunier»,"  et<v). 

'Ortl.  1ÖS0. 16.S6, 101)2.  Tlie exira-irdinary  troops  wer«  und«  the  juri«- 
dictioo  of  Ibe  comptroller  of  nnnniTtt.  and  by  thorn  wa«  understood  troop* 
other  than  thoM>  of  the  royal  hnu<tehold  and  the  ^'gendannerio."  Tbey 
wore  dii^HUided  in  limra  of  pwu^e. 

*  Wages  w«ro  paid  from  month  to  month  at  the  time  of  reviews  and  were 
ctülwl  *  monalxe";  they  were  eventually  advaooed  every  ten  day«  am 
advance  pay. 

•  "IWolour»"  (roerullinu  aergeaat«)  and  "feura"  (crimping  house«), 
plao«*  when.'  young  men  were  slugged  and  Iddoupped,  cabarets  whero  th^ 
were  nudu  drunlt.  Kiekname«  used  1o  disguitte  Ku»ipertod  re<^ruiLs;^ 
"Sans-Raiflon,"  "B«l  Amour,"  etc.  Ftarbarous  discipline  from  that 
tinw*.  Cosmopolitan  recruiting  (notably  Swiss)  raids  among  fomguera 
and  vomboud»  in  France.  Deaerlers  in  great  numl>er8.  The  army  waa 
oqIt  han  Prench,  drawing  from  the  nation  praeticolly  only  ih*  criminal 
aim  inamorml  eloments. 

^  To  form  an  id»  of  the  old  army  one  haa  only  to  rememlwr  that  bofora 
the  time  of  Richeliea  and  I(Ouvai<i  thire  were  no  uniforms,  and  no  com- 
miMariat,   the  soldiers  foraged  for  their  living,   there  was   no   hospital 
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(B)  The  Milicis  afU-r  HiS8  (infantry  reserves,  not  ver>*  nu- 
merous) consisted  of  thirty  regiments,  winch  served  only  under  seri- 
ous circumstances.  They  ooustituteil.  or  could  have  constituted, 
a  national  army  recruited  on  tlic  basis  of  obligatory  military  ser- 
vice for  all ;  the  contingent  requirt-il  of  the  provinces  and  of  tiic 
'*  gfinferalitfe  "  was  apportioned  among  the  parishes  under  tiic 
care  of  the  intendant,  and  in  each  parish  there  took  place  a  con- 
«cription  and  annual  drawing  by  lot.  Hut  the  excei^sive  number  of 
exeraption.s  caused  the  burden  of  the  aer\'ice  to  fall  upon  the  poor, 
(irrat  difficulty  was  experienceil  in  overcoming  the  aversion  of  the 
conscripts  for  service  in  the  army.  The  drawing  by  lot  was  the 
signal  for  violent  outbreaks ;  the  refractory  took  to  the  woods 
and  the  others  pursued  tliem.  The  militiamen  once  selected 
and  driiled,  it  was  not  unusual  for  the  sjiidifs  of  the  parishes  to  be 
obliged  to  take  them  by  force  under  the  constabular>^  to  the 
places  cle^ignated  for  tlie  muster.  Under  these  conditions  it  is 
not  surprising  tiiat  the  militia  was  several  times  abulishu!.*  In 
1789  this  military'  serv'ice,  although  so  restricted  in  comparison 
with  that  of  our  day,  was  denounct-d  unanimously. 

§  472.  Conoltulon.  —  The  monarchy  had  abolished  the  fonuer 
feuilal  ccmuuands  and  ha<l  subordinated  tlie  army  to  a  single 
management,  that  of  the  secretar>'  of  state  for  war.'  In  addition 
to  voluntary  enlistments  it  had  instituted  a  system  of  recruiting 
militiamen  und  had  established  schools  for  the  training  of  officers.' 
It  had  devolved  upon  the  Stale  the  expense  of  equipment,  of  re- 
mounting, the  maintenance  of  stores,  und  the  organization  uf  the 
commissariat.*  But  it  made  the  mistake  of  not  strengthening  this 
ur^aniitatioii  and  of  not  effacing  certain  traces  of  the  feudal  regime, 

sonico.  no  nonsions.  etc,  Cono^minff  veterans  anrt  invalids,  see  Darette, 
II,  :tIO.  324,  "Iiatfll  dw  laviiJideH."  lOTU.  When  penro  wa«  onoe 
(■an<-lu<I<!d.  the  ruKular  trunps  were  ofieti  diRbaatled,  with  the  exueptiun  of 
o  few  regiments  and  those  of  the  royal  houäebnid. 

'Ord.  Jwi.  17.  1«S9.  1701. 

*The  oEBce  of  oDiKuiuhle  wua  purchased  at  Leedieuiftrra  in  1027,  and 
the  purchaser  of  suliordinale  ofnrres  waa  reimbursed  for  the  priee  paid. 
The  authority  of  the  king  wa«  exercised  with  more  eomplete  freedom 
Trum  that  time  on.  The  umra  of  colonel  tceneral  of  infanlrv  was  abolished 
inlütil. 

'  Companies  of  Bentlemen  or  cadets.  16K2-1Ö02.  Military  sohcmls 
und(-r  Ijouis  X\'. 

*  The  eommissary  service  was  eistahli!iht<d  and  specialized  under  Riche- 
lieu. Code  Marillae.  <>rd.  IU37.  Ktorehoubes,  markets  open  to  thu 
public,  Hupplies  whifh  the  inhabitaiitji  were  ivimpelled  to  rumish  the 
troops  on  marcrb.  Soldier:*  l<>d(ced  by  the  inliahitaDts  bod  the  right  to 
demand  only  "trade-iinplementit" :  a  bed  with  sheets,  a  pot,  a  bowl,  m 
g\nsa,  lire,  and  light :  in  eonsid oration  of  the  |>aymeal  of  a  sum  of  money 
thev  were  oxeuaed.  in  1(574,  from  suiiplying  the  pot  and  the  bowl,  but  wefe 
still  compelled  to  furnish  cover  ano  beds. 
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for  example,  (he  (.-ustdiii  of  scllifiic  r^inieiits  and  companies  (s 
that  the  elioire  i>f  iiiftriiir  offittTH  beliiii^;«.'!!  fxcluslvely  U)  the  col^l 
onels  BD(i  tlie  captains) '  ami  the  privilej^  of  tbe  nubility  for 
admisyiim  ami  pniriindun  in  tht-  <.i>r|w  of  nfTir^-rs.- 

§  47:{.  Tb«  Marine.'  —  (A)  Tbe  Admiraltj.  Tlic  admiral  of 
France,  one  of  the  great  officers  of  the  cruwn  since  the  1200  s,* 
hail  the  direction  of  the  marine  (commissions  to  privateers,  prizeg 
juris<iictioii,*  ami  various  ex|x-mJitures) ;  he  received  a  shaf 
of  the  prizes  and  the  proceeds  of  fines  which  he  impos^efl ;  it  has 
been  said  with  some  justice  that  he  was  less  a  funclionan.'  than 
a  contractor  ("  entrepreneur  ")  of  the  administration  of  the 
rine."  It  wa»  he  who  appointed  all  the  subonlitiatc  offi< 
There  were,  moreover,  in  the  maritime  pro\'inces,  like  Provence, 
specifü  wlniirulties  prior  to  the  annexation  of  these  pnivjnct^t  to 
the  crown.'  Appeal  from  their  judgments  lay  to  the  "  Morhltr 
Talile  "  of  the.  m-ifrlihdrinp  parliament. 

(B)  Eaforms  of  Bich«U«u  aod  Colbert.  Theofhceof  admiral  of 
France  wa.s  bought  hack  in  lß2t>,  like  that  of  constable,  and  the 
commissions  of  naval  officers  came  from  the  king.  TTiough  the 
admiralties  continued  to  exi.it,  with  judicial  and  administrative 

'  la  17S7  thore  vfrty  still  twcnty-scvcn  if  nmcnts  whiofa  wer»  thft 
property  of  their  colunf^lx  und  for  wlik-b  the  L-ulrmcls  appoinled  tb» 
ordinate  officers.     Itatrs  or  prio««  for  rcgimenu  aod  oompaJUM  wore  fln 
by  Louvois. 

•  The  ofGofiTH,  whwthpr  pupitit  of  tbc  military  solioola  (Brieanv.  AuJiHrre, 
«Ui.)  or  soldiere  who  had  risen  from  the  ranlu,  had  to  bo  noble.  Th« 
"roturiers"  rarely  attained  (o  tht>  mnk  of  hetitenatit  (evxplioiix:  Falwrt, 
Catinat.  mar^uüjs  of  Frannt>).  Tht-  mUrls  uf  the  end  of  the  17008  furlbur 
empbaaizcd  iho  {>r«feronf-e  for  the  nobilitA-  ("U^l^"  1781:  four  "quar- 
livrs"  of  lb**  oohililyj.  Terideni^y  tow^uslity  :  th»<  Ord<.*r  of  .Saint  Louis 
provided  for  appoioiuii'ats  without  distiaoUoa  of  ehuis  or  rank. 

" /.ticArtirc,  •■Msnuol."  p.  612  (bibl,);  FUuru.  "Dr.  public."  p.  231; 
DoTttU,  II.  327;  litanchard.  Cumpil.  des  Ord.,"  1715;  Bajol,  "R^p. 
de  I'Admin.  de  la  Marine."  1814 :  ImtTAtTt.  "Table."  »ee  "Amiraut^." 
etc.  Compare  the  hibboffrapby  in  Mono<l,  no.  lOfTX  :  Camut.  "TaW«." 
eee  "Marine,"  Concerning  international  maritime  law.  ettmpare  Bonfitt, 
**Man.  de  dr.  int«rnat.,"  2a  eii..  p.  2flS;  (7ro(iMA,  "Mare  liberum,"  1609; 
SeUUn,  "Mnre  clauBUm,"  1(135.  fTlaimi«  of  the  Knrfiah  and  Krpnch  to 
the  Bovereignty  of  the  »ea«  (ainee  Ibc  1300s).  "l-awieulus  Kui»eriori- 
tatis  maris, '  133!).  which  was  adopted  liy  KnifliRh  autburf  of  the  tGOOa.! 
Coke.  Seiden,  and  Pr>Tine.  The  AiimiValty  Court  in  England,  about! 
1340.  reorKBoized  in  i.'J25.  "C^odc  naval,"  17.M  (in  "I'lustuirv  do  1» 
marine,"  bv  liaiamfU).  Concfmine  the  rolnnieü,  compare  Camu»  mut 
üupin.  p.  370.  *  Itantberi.  "  ProviKJon*  of  1322."     Fleury.  p.  233. 

•  Ltbtav.  "Code  d«e  pri»»,"  year  VII. 

•  Compare  the  Director  Oenernl  of  Post«. 

'  Various  ordinance*.  noUhly  those  of  14S0,  1584.  The  statM  of  Lao- 
euedoe  eomplaiotKl  that  the  nnval  wrviee  wa»  not  eentraliw^d,  and  de- 
manded, in  1456,  that  the  tnne  alone  should  have  authority  lo  tMDf 
letters  of  marquo;  commerce  «ufTcred  from  raprimU  which  dr«w  upon  i| 
a  threat  number  of  FVeoch  corsairs.  BCb..  1862.  204  (Office  "da  p«n» 
tcne"  at  Genoa). 
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powers,  they  were  subnnlinatwl  to  the  central  authority  in  the  per- 
son of  the  supertiitcriiient  of  ^H^■isatioII  and  coruiiieree.  The  navy 
thus  became  a  national  navy.  The  personnel  was  recruited  at 
first  by  voluntary  enlistment,  anrj  in  casi-of  neeil.  by  impressment 
as  in  England,'  but  Üic  point  was  never  readied  when  the  navy  hail 
a  suf}ieient  niunber  of  sailors.  Colbert  remedied  the  evil  by  regU- 
tration  and  the  ayat«m  of  classes  (1008-1073),  by  which  all  niarineti 
were  registered  and  divided  into  tliree  or  four  classes,  each  of 
which  served  by  turn  for  the  period  of  a  year.'  In  1G73,  the  navy 
hful,  like  the  onny,  its  eouncits  of  war  (tribunals  in  eaeh  port) ; 
the  admiraitiea,  reduced  to  tlic  position  of  simple  administrative 
tribunals,  judged  controversies  relative  to  commerce  on  the  seas 
ami  to  the  police  of  the  merchant  marine,  as  well  as  the  police  of 
the  seashores ;  the  decision  of  maritime  prize  cases  was  confided 
to  a  council  of  marine.' 

■  Conp«Tiine  the  oonsuh,  who  "with  rcÄpect  to  foreimere  were  like 
residents,  anrl  witli  r«Kiwct  to  Prvnohmt'ii  umre  tike  nia4n»trHl<^!4  and  entitled 
to  adminislt^r  justiw  lo  thorn,"  ootn|iftre  Fleury.  p.  TW.  They  rt-eeived 
thrir  authority  from  the  long.  Tn  important  oafte^  th^y  were  ohliged  to 
call  into  couneil  a  nuinlMT  of  irK^irhiiiits  und  vrvm  nut  authorized  to  render 
judgment  except  upon  a  pturtklilyor  vot(^ä.  Public  »ets,  eoniracts.  aad 
wills  were  executen  before  Ihem.  Their  ehancellor  «orved  as  a  rotary. 
Uon/tU,  "Manuel  de  droit  internal.,"  2d  «<!.,  p.  Ilit). 

■Ord.  Dec.,  I67Ü.  1681.  16S3.  lOSD.  The  inhabitant»  of  the  coasts 
Wfre  eompolied,  as  in  times  past,  lo  perform  watch  service  of  the  »ca. 
when  aa  iav&iüou  mm  Fuared.  Convii^ts  aud  prisoucrs  of  war  performed 
CaUQ)r  urvico  (service  of  the  convict  gang).     '  Fleury,  p.  260  (oavol  war). 
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CHAPTEn     XV 


REVOI.UTIONAKY  PERIOD  (Mat  5,  1788  TO  Mabco  21.  1804)' 

Topic  1.    Precedents  of  the  Uevolution 


S474. 


tbe 


Polilical    ThnorißR    in 
Middle  jVges. 

!47rt.    Tbe  National  SovcK'icnty' 
476.     The  SovIaI  Conlraot. 


477.  Tbe  "  Pafltum  Subjectioois." 

478,  The  Itepfftsfmlativo  Bjvt«in 

and  Parhamentary  Qov- 
emmenL. 


Topic  2.     Principles  ok  I7Sft 


479. 

48U. 

§481. 

G4K{. 

9  4}^. 


The  Principlo»  of  1789. 
Tbo  ('onstituiioD  and  Dec- 

laralioti. 
Tbo    Frim'iple  of   National 

SovomRntj'. 
,Thp  >i«>pamtioa  of  Powers. 
Individual  Libertips. 
Political  and  Civil  Equality. 


I  4H5.    Eoooomic     Cbangeo.       (A) 

Freedom         of         Laoa 

OwnRTsbip. 
j  486.     The  Same.     (B)  Pivedoiii  ul 

Trade    and   of    ladostry. 
1 487.     The     Sam«.     (C)    Litemr 

Vropwiy. 


(488. 

$489. 


Topic  3.    The  Executh'E  Power 


Tbo  Monarchy. 
Tbo    Rvpubliv. 
vonLion. 


The  Coo- 


11490. 


Tbn  Directory  and  th«  Con- 
sulate. 


S4y2. 


S493. 


Topic  4.    Tmc  LECisLATn'E  Power 


The  Conatitution  of  171)1. 

Univental  SufTrac«.  The 
Mountain  Cnncitittitinn 
("MoQta«fnard")or  17l>3. 

The    Constitution    of     the 


fith    tVuctidor,   yeu-    III 
(17t)5). 
}  494.     Tbe    Constitutian    ol     the 
ye«r      VIII    {22d       PH- 
niaire). 


Topic  5.    Local  Administration 


§  4ft!).     Administrative  TMvisions. 
{  496.     CoUfiolivo  AdminiHtrationa. 
Anarchy. 


I  407.    CentralizatJoa. 
I  4m.    Tbo  CTommonflB. 


■  BtBLioHHAPiiT:  LnirüM  it  Rnmbavd,  "Ftiat.  giufiraie,"  I.  VIII.  p.  115 

(bib),  detailed)  ;  "Revue  de  la  R£vol.  fr.."  IMM)  rt  mm,;  Buchtt  tt  Aou«. 
"Uist.  parlem.  de  la  Rdvol.  fr.,"  1833-8;  Chirttl.  '^Thule  de  I'Anciaa 
R«g.."  IS84-(i;  TaequtvUtr,  "L'Anrien  R<^mo  el  la  R^volmiun,"  IR&7: 
Taint.  "Origines  He  la  Prance  (wntemporaine,"  1S7S  tt  »to.:  I'.  Janrt, 
"Philos.  de  la  R«vol.."  187.1:  -V.  Srptt.  '■Pri51irainaires  de  la  RövoL." 
1800;  />M  CUleuU.  "De  Tesprit  Hit  droit  public  uniia  Je  Conmilat  et  PEiiiJ 
pire"  ("Acad.  »c.  mor."  145.  377).  C/.  "Kov.  dw  dr.  pubUc"  edited  bgr' 
M.  Larwtude, 
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Toptc  Ö.    Justice 


i  499.     Defeats    of   Juatit-e    rfuring 

tha    "iVncdeti    Röginto." 
I  £00.     Under  the  ftovolution. 
f  jiOl.     The  Election  of  the  Judges. 


502.     The  PriDciple  of  the  Separa- 
tion of  Powers. 
JKtt.     Procedure. 
!)IH.     CrimiiuU   Legiidation. 


Topic  7.    Finances 

S  JtOS.    Equality  in  Rospeot  to  Tax- 1  &  M6.     National   Proper^, 
alinn.  I  {  507.    The  PubUo  DebL 


Topic  8.    Tue  Army 

t  60ft,    The  Army. 

Topic  1.    Precedent.^  of  tme  Rei-olction* 

§  474.  Political  Theories  in  the  Middle  Affsa,  vpty  daring  at  times, 
ri*mamed  shut  up  within  the  srhtiols;  the  religious  revolution  of 
tin*  ].')(M)3  was  necessary  to  give  them  expression  in  the  world  of 
facta ;  these  abstract  theories,  animated  with  life,  became  forcei 
.with  which  the  Churoh  and  the  m*tnarfhy  had  to  reckon.  In- 
■stead  of  submitting  to  the  State  wliich  persecuted  them,  fol- 
lowing iti  that  respetrt  tlie  example  of  the  early  (limtians,  the 
reformers  claimed  the  right  to  oppose  the  political  sovereign  in 
questions  relating  to  faith.  Had  not  the  Church  throughout  all 
the  Middle  Ages  proclaimetj  its  independence  in  spiritual  matters? 
Had  it  not  even  imposed  its  doctrines  upon  kings?  Had  it  not 
even  gone  so  far  as  to  excommunicate  and  depose  them,  under 
the  pretext  that  they  were  violating  tlie  law  of  God?  The  re- 
formers only  took  up  again  on  their  own  behalf  the  thei)cnitic 
thesca  of  the  Holy  See.  But  between  the  spiritual  and  the  tempo- 
ral tlie  boundary' had  always  been  very  wavering  and  very  faint; 
the  Middle  Ages  exliausteil  themselves  in  vain  efforts  to  trace  it, 
neitlier  in  iMMiks  nor  in  facts  did  tliey  succeed. 

The  partisan»  of  the  Keformation  did  not  hesitate  to  pass  from 
the  religious  fiel«)  tu  the  political.^    Argumenta  justifying  tlie 

'  Kwaleuiaky,  "\jes  onginui^  d«>  la  democratic  contemp.,"  IH9S;  Eumtin 
"EtÄm.  de  droit  constitutionnd."  ISlHi;    Sie,  "Idfes  polit.  de  IHdcrut' 
("R.  Iiist.,"  65.  46t:    Dccru«.  '•Idöos  poliL  de  Mirabneu"  O'bwf.,  21.  257) ; 
Am-otidin,  "L'eeprit  rMolutlon.  avant  la  U^vututturi."  1878. 

*  In  theeoeleeiastical  orKanization  demoprati?  tvadencieE  made  progress 
amuiig  the  "irreeiilars"  of  thp  Reformation,  the  pnaaiuita  of  We.<tlphalia, 
the  communist  groupü  of  Frie^utl,  tlit*  Baptists,  millenariums,  and 
the  Quakers.  The  religioua  character,  in  th«  beginning  of  the  movemeot. 
appeared  dearly  in  the  srtion  of  the  Inrlependr'nlH,  and  the  Tievellers  in 
Efngland.  and  in  th«  Covenant  among  the  Scotch  l^eshvterian«  (1043 ! 
cf.  laSl).     Üorseaud.  "Ami.  Ec.  sc,  pol.."  1890.  1S<J1 ;   Öooeh,  "Htst.  of 
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right  uf  reiiätuiice  {u  princes  were  nut  lacking;  scholastician 
hm!  forged  them.  In  I'muce,  in  the  Netherlands,  in  BiiKland. 
ami  in  äcotland  in  the  struggleä against  kings'  Uieyseizei]  cJie  Fa- 
miliär ideas  uf  tlie  theohjgiuns :  the  sovereignty  of  the  |K>ople  antl 
the  theor>'  of  tlie  soeiat  cixilract,  idea^  which  reganJed  tlie  princi? 
us  an  official  bound  to  obey  tJie  laws  under  penalty  of  forfeit- 
ing his  eruwn.  Hutnian  invoked  again  the  old  liberties 
in  the  name  of  history;  Junius  Hrutus,  in  the  "  Vimlieiar  Contr» 
Tyraiuios,"  analyrA-d  the  contract  which  unite«]  tJic  monarch 
with  his  subjects ;  the  Je-suit,  Mariana,  syslcmatiwd  the  demo- 
cratic doctrini-s  of  the  l><*aguc;  btrforc  thcni,  in  I54S.  Kunx  had 
afhrmed,  in  Scotland,  the  right  of  the  pe«iple  to  depose  their  kinf^ ; 
and  at  the  end  of  the  centur}'  Uuehanan  wa.s  prompted  by  the 
sEunc  thought. 

To  tlie  rehglous  revolution  the  Henaissajice  a)ntributcd  secu- 
lar eJements,  .such  as  tlic  ancient  conception  of  tyrannj'  and  the 
theories  of  natural  law.  Yet  these  wert;  also  the  theses  of  the 
theologians ;  but,  in  putting  them  forth  in  this  sense,  political 
science  secularize«!  tlie  movement.  From  the  end  of  the  I5()0s 
independent  thought  moved  in  the  double  rircle  of  ideas  of  thtr 
Uefonnution  an<t  tlie  Kenaiiv^nce.  If  we  except  the  ideas  of  the 
absolutists,  few  in  number  after  Ihxtin,  Ilobhcji,  and  Boasui^, 
most  of  the  political  writers  elaborate«!  liberal  theories  starting^ 
from  natural  law ;  they  attempted  to  «instruct  a  secular  ritate 
upon  tJie  ide-a  of  justice  ("  Kecht>ätiuit  ").  It  will  suffice  to 
mention  the  must  illustrious:  Gmtius,  Spinoza,  Locke,  rufendorf, 
an<l  Uousseau.  Their  absolute  doctrine,  which  is  a  perpetual 
defiance  of  experience  and  history',  had,  at  least,  laid  the  basea  of 
the  citizcnsiiip  nf  tlie  future. 

At  the  same  time,  the  English  Uevolution  realized  a  form  of 
government  which  was  apparently  inspired,  more  or  less  by 
these  tlieoriea:  it  was  an  original  piece  of  work  by  which, 
from  old  materials  gatherwl  together,  an  entirely  new  wliule 
was  formed,  and    which  it    reciuiml    not    less  tlian  a    hundred 


Knjtiirih  Dpinuonu^v  in  tbe  XVII  C«Dt.."  1898:  the  radical  writiacs  of 
J.  Hair.  Ißl7;  Hnrilich  ("  UWpie") :  Wimlanb^y.  t" Lanfreedom." 
Iß>52>,  John  ßo^m  |"Doint'5dAy"l,  Godwin,  Payner,  Goodmann,  Brovnr, 
»U".     TuUnc)  ham  publi«)i<xl  llw  most  impiHiaat. 

'  ('/.  Treumann,  "Uio  Muuiuvhomaclicn,"  ISftü:  ^'Dc  jure  mft^»- 
tratutim  in  nuhditos."  1574;  Wiiidf.  "Bibliogr.  politifa,"  IKIS;  l>ntuil. 
'*Politi<!WPhri»liaia',"  1590;  "Index  univ.  Fsbiani  JuEtioiani  Qenuciuiia," 
1*512;  Hub.  Lanourli.  '■Epi«t.  polilii«.""  164«:  on  W.  lAtnguft.  SchoU, 
1875:  Wodäinfftou.  IHUS;  Touehard.  tKUH;  Vauikitr,  I'D«  BuobUaoi 
ViU,"  1887;  Do^nhe.  'De  I \Taantuidio."  1888. 
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yvttns  to  achieve.  Aniiuat«<l  by  a.  .spirit  uf  opposition  to  ab- 
solute mujittrcliy.  as  iniicli  perhaps  a.s  by  a  dear  notion  of  its 
tuerits,  Montesquieu  and  hi»  school  bticaiiie  vnamor«!  uf  tlitr 
English  coii.stitutioii  and  made  it  the  fashion.  PtK>ple  saw  in  it, 
without  alK'Hy:i  dearly  understanding  it,  the  ideal  of  free  people». 

It  was  from  the  sdioul  of  natural  right»  and  from  that  of  Montes- 
quieu that  tlie  principles  of  the  Freiieli  Uevulution  earae,'  — so 
far  Ha  they  were  not  tlie  logical  development  of  the  public  law  of  the 
old  monarchy  (for  example,  tlie  abolition  of  privile^s).  In  the 
work  of  tlie  RevnJutiun  there  were,  in  fact,  two  parts:  one, 
very  -stable,  iu  which  often,  witliout  knowing  it,  tlie  Uevolu- 
tioti  was  tlie  continuer  and  inberitur  of  the  defunct  uioiiarchy ; 
the  other.  In  which  it  priK'cede*!  by  trials  and  gnipijigs,  —  in 
which  it  exijerimeiited  witli  foreign  institutions  and  organized 
abstract  ideas  accepted  as  dogmas  by  tlie  clas.sical  spirit. 

§  475.  The  National  Sovereignty.  —  The  idea  that  sovereignty 
resides  in  the  multitude  had  been  since  the  time  of  Saint  Thomas 
Aquinas  a  commonplace  of  scholasticism.  It  rests,  above  all,  on 
an  observation  of  fact,  namely,  that  in  a  society,  it  Is  tlie  multi- 
tude which  will  have  the  last  word ;  if  it  is  necessary  to  resort  to 
force,  as  in  a  battle,  it  is  ordinarily  witli  the  greatest  battalions 
that  the  victorj'  rests :  an  observation  which  was  iwpeeially  appli- 
cable to  the  small  cities  of  antiquity,  all  of  whose  citizens  a.s.seni- 
bled  in  a  public  place,  and  in  which,  moreover,  there  were  primitive 
means  for  getting  rid  of  opponents,  ostracism  for  example,  or,  us 
at  Novgorod,  drowning  in  the  Volga.  Hut  there  was  nothing  in 
the  historj'  of  a  great  State  like  old  France  to  warrant  such  a  view ; 
the  Protestant  minority  in  the  1  ikK)  s  struggled  victoriously  against 
the  Catliohc  majority.  In  default  of  a  po.sitive  basis  this  prin- 
ciple was  ascribed:  1st,  to  hijtoricat  tradltioni:  the  Itoman 
people  abandon«!  all  their  powers  to  the  emfwror  by  tlie  *'  lex 
regia."  the  election  of  chiefs  of  d>Tiasty  like  Hugh  Capet;  2d, 
to  practical  Decessitiea ;  in  case  of  the  extinction  of  the  reigning 
dynasty,  the  nation  alone  appeared  entitled  to  confide  the  sov- 
ereignty to  another  family;  .Id,  to  contemporary  (mcti;  popular 
assemblies  in  the  Italian  republic» 'and  in  the  Frendi  coninmiie», 
the  participation  of  the  States-General  or  of  the  Parliaments  io 
public  affairs,  of  councils  in  the  settlement  of  religious  questions; 
4tb, to  considerations  dran'n  from  natural  law;  the  public  power 


*  Priociple«  whieh  have,  b«Bides.  oaiy  a  historiral  "prooessuB." 
'  ty.  cotistitutJoDs  of  the  It^ian  ropuhlica.  /»rtpwially  iho«»  of  Veniee 
»tili  FloreiieB.     Faiy.  "Lew  Coastit.  dv  1»  R^pulil.  i!«  O^nftve."  1892. 
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being  rcganletl  us  Ivgitimute  only  when  it  rested  upon  Üic  express 
or  tacit  (»nsent  of  the  people.' 

§  47(».  The  S<Kt*l  Contract.  —  It  was  by  Üie  wKnal  ciintract 
that  iliis  cunsent  was  given.  By  that  two  dÜTcrvnt.  afts  were 
uiideratooil :  1st,  the  contract  by  whieli  men  agrcwl  tu  Ifvo  ta 
society ;  2d,  the  contract  by  which  the  political  ImhIv  thus  fonnwl 
gave  itself  a  sovereign.  The  first  of  these  acta  was  the  sot'ial 
contract  properly  so  called;  tlie  »econd,  the  "  pactxim  subjoc- 
tionis."  The  social  contract  -  properly  so  called  aKSumed  tliat 
men  lived  at  first  in  a  state  of  nature  ur  of  anarchy,  as  was  some- 
times fancied  according  to  the  tradition»  of  classical  antiquity 
(golden  age,  etc.);'  they  escaped  fniin  it  through  the  sorial 
contract,  that  is  to  say,  by  an  agreement  in  virtue  of  which  they 
bound  themselves  to  live  in  society,  each  man  »urrcrnh'ring  his 
rights  to  the  community  and  promising  to  obey  the  sovereign 
whom  it  aliould  give.^  The  state  of  nature  and  the  social  n>ntrart, 
—  it  is  upon  these  chimeras  that  ourniodeni  liberties  rest.  We  may 
note,  moreover,  that  the  theory  represents  less  a  real  fact  tlian  a 
logical  necessity ;  the  social  contract  was  tacit,  or  if  one  prefers, 
it  was  a  quasiH-ontrfift  iniiM>scd  upon  men  by  their  weakness. 

§  477.  Tha  "  Pactum  Subiectionia," "  which  especially  pre- 
occupie*!  the  mind  of  the  Middle  Ages,  has  been  interpreted  in 
two  ways.  According  to  some,  like  Acairsius.  HastiensU,  and 
others,  this  contract  involved  an  irrevocable  alienation  of  power 


■  Bot9iul  \'iKt]rou»Iy  rriticix^  Lho  idea  of  popular  sovereigitty  and  tbe 
tliiiory  nf  iuioJaJ  farU  that  va»  a-iAOciaUtd  with  it.  Acoordinff  to  him. 
political  d(!p«ndpno«<  aHM>«i  from  the  natund  relatioa  of  thingH  and  not 
TTom  a  cnnvt>Qtion  amnnit  mpn.  By  that,  he  approaohod  tuo  mud(*rii 
orRaoto  thMiry.  The  idea  of  di^Hno  rig^ht  also  appeared  in  his  politics 
Ilk«?  the  sovereignty  of  (aw  which  is  superior  to  the  ill-powfrftil  populjM^. 
"The  people  is  that  power  whifh  atone  haa  no  need  to  Ik?  ritht  in  order 
that  its  acta  may  be  voJid.  Who.  ihen.  will  aa.y  to  thp  people  that  tht'/ 
are  not  right?  Xo  one  has  anylhing  to  say  to  tbe<n.  or  mtlnf ,  it  m 
neeexsary  ftir  the  good  of  the  people,  tu  efltahÜHh  autboriUen  agaiu«t  wbicb_ 
the  (»eopie  tbemselveB  can  do  nothing,  and  there,  in  a  moment,  lho  bovi 
eignty  of  the  people  i«  overthrown," 

'  BiblioB.  jci  uierkc,  "AlthuHiuB."  p.  76.  C/.  in  particular,  beric 
Roiustau.  Grotiua,  "de  iure  belli,"  Prol.  15:  I-  I.  1.  14.  etc.  Wolff, 
"JUB  oaturra,"  vol.  VIII,  )  2S,  cd.  17<Jti.  AUhunu».  Pufcndorf.  Locke. 
etc. 

'  For  Ilobhra,  the  »täte  of  nalun^  «iippoAed  a  war  of  M  against  all; 
before  the  establiftbment  of  civil  order,  there  was  noitber  justioe  nor  private 
property.  I-orke.  nn  ih«  contrar>-.  considers  men  as  already  mbject 
to  the  natural  law. 

*  Cf.  //o^fx'ii.  Spinoia.  BotHn,  and  his  ideas  on  the  family,  whioli  was, 
rather  than  the  individual,  the  pHmordal  clement  of  society. 

*  Mauc^old  <le  LautiTliai'ii  in  thf  UKXl«.  The  ttrti»t"r  niimbef  of  sub- 
sequent writers  aoalyzv  the  "  pacluoi."  Ilobtws  oonie«  its  exürteno«  aad 
after  him,  Rousseau. 
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to  the  Ix-npfit  of  the  prinoc  (prnpcmr  or  pope)  who  acquired  thereby 
absolute  and  iinlimit«!  authnrily.  The  people  retained  no  polit- 
ical right  and  could  neither  cniitrnl  the  exercise  of  the  public 
power,  nor,  a  fortiori,  dissolve  the  contract,  by  which  they  had 
shorn  themselvea,  in  favor  of  the  jm'nce.  It  was  only  upon  the 
extimlion  of  the  dj*nasty  (or  upon  the  death  of  the  king,  if  the 
throne  was  elective)  that  the  |>opu]ar  right  reappcanyl  ("  prin- 
ceps  major  populo  ").  According  to  another  view  (Cinus,  P.  de 
Castro,  Occam,  and  others)  the  "  pactum  subjcctionis  "  did  not 
imply  a  transfer  of  power  hut  a  simple  delegation ;  the  people 
abdicated  notJiing,  they  retained  the  pleasure  of  power  and 
delegated  only  the  exercise  of  it  ("  popiihis  major  principe  ").' 
From  this  it  followed,  contrary-  to  the  ideas  of  the  absolutists : 

1st,  that  the  royal  power  could  be  limited  by  laws  and  by  indi- 
vidual liberties.  In  sacrificing  his  independence  in  order  to  live 
in  society,  the  individual  retained  a  portion  of  it,  he  gave  to  the 
State  what  was  strictly  necessar>',  but  kept  the  rest;  these  rights 
were  anterior  and  superior  to  those  of  the  State.  ,  i 

2d,  that  the  king  might  be  under  the  necessity  of  obtaining 
tlie  consent  of  the  people  to  certain  important  acts,  and  that 
political  authority  might  be  diWdeii  between  him  and  a  parlia- 
ment, a  body  of  reprcscnatives  of  the  aristocracy  or  of  tlie  people. 

3d,  that  subjects  have,  »s  against  the  king,  a  right  of  resistance 
(individual  or  collective)  in  case  he  should  fail  in  the  obligations 
which  he  had  contracted ;  insurrection  became  a  right,  even  a 
duty;  the  king  might  be  tried,  suspended,  deposed. 

g  47S.  Th*  H«preB8ntatiT«  STBt«m  and  ParUamMitary  Oorem- 
inent '  were  of  Knglish  origin.  The  starting  point  was  In  the 
practice  of  not  lex^ing  taxes  without  the  consent  of  Parliament; 
even  absolute  kings  like  IIenr\'  VIII  did  not  succeed  in  avoiding 
it.  From  the  end  of  the  1200  s  (the  Model  Pariiament  of  12<>5)  thl.^ 
assembly  was  di\Hded  into  a  House  of  I^ords  or  Upper  Chamber 
and  a  House  of  Commons  or  Ix>wer  Chamber.  An  attempt  has 
been  made  in  our  day  to  justify  this  division  upon  rational  grounds ; 
but  when  it  was  established  it  was  only  the  expression  of  social 
differences  which  separated  the  Lards  from  the  commons.    The 

'  Rouaseau:  " Sovereijmty  beJni;  only  the  exeroise  of  the  national  will, 
can  nnvüf  h<«  alienated :  pniwr  mav  Up  Iransmitt«),  hut  iriU  «annot." 

»Text»  in  Sluhbt,  "Bolwt  t  "barf  its."  ISSI :  ÜorJ«««-.  "Tho  Constit. 
Docum.  of  the  Puritan  Revolution."  1888.  —  In  addition,  tbo  wi<jl-knowa 
works  of  HaUam,  OntiH.  Ragrhot,  Stuhht,  ptc,  r/.  ÄMOn,  "Law  and  Cu»- 
lora,"  18Sr2:  7W./,  "(Jouvf^rn.  parlem.,"  tr.  fr.,  1900;  Iheey.  "Law  of  the 
CoDstitulion" ;  Ritutmy.  "Develop,  do  ta  Coast,  en  Anffiet.."  iit<w  Ad. 
Ifi98;  "  Etudoa  de  droit  oonstit-,  1800." 
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thought  (lid  iKit  iM-fur  tn  any  otr'  tliat  two  chambers  were  bcttrr 
than  a  single  dmuiU^r.  Besides,  nutliing  resembtecj  less  a  repre- 
sentation of  the  nation  than  the  proup  of  Hpiritual  ami  temporal 
lords  suniimim-d  i>ersnnally  l>y  the  kinj;,  anil  consequently  origi- 
nally chiMien  by  him,  later  investeil  witli  a  hereditary  right.  The 
deputies «jix'tei I  by  the  cities,  by  thelmruu^hsand  land«!  gcntrj*  of 
the  counties,  were  only  plenifjoteiitiariea  of  feudal  persons,  or  of  a 
narrowly  rcstrictinl  constituency.  Tlie  Parliament  began  by  being 
only  a  simple  advisorj'  assembly ;  from  the  1;KM)s,  in  exchange  for 
the  grant  of  supplies  which  were  asVed  of  it,  it  demiinded  the  re- 
dress of  the  grievances  of  which  it  complaineil.  T\w  [»erseverance 
and  the  tenacity  with  which  it  followed  this  policy  gave  it,  in  the 
HOOs,  under  Henry  VI,  nn  active  jMirt  in  the  making  tif  the  laws : 
its  drafts  or  bills  were  transformed  into  stAtute-s  upon  receiving 
the  royal  sanction.  It  is  true  that  tlie  king  hat\  tlic  right  to  refuse 
his  sanction.  He  might  even  dispense  with  the  applieatinti  of  the 
laws  in  a  given  case ;  he  alone  retain«!  the  right  of  Issuing  ordi- 
nances which  lianlly  differed  from  statutes  properly  so  oalled.  He 
might  even  avoid  to  a  certain  extent  the  vote  of  subsidies  by  thr 
Parliament ;  the  revenues  from  the  cro«*n  lands,  the  indirect 
taxes  voted  at  tlie  beginning  of  his  reign  for  the  whole  of  his  fife, 
commercial  regidations  and  the  fines  which  ri>llowed  their  violation, 
furnished  him  with  resources  sufficient  for  onlinarj*  times.  It 
was  allowable  for  him  not  to  assemble  the  Parliament,  as  Charles  1 
did  fur  sotnp  time,  or  to  dissolve  it  when  it  was  assembled  ;  the 
royal  prerogative  was  still  verj'  extensive. 

The  religious  quarrels  of  the  16(H)s  anil  the  revolutions  to  which 
they  gave  rise  in  1048  and  in  1688  reverseil  these  roles : 
the  king  pass«!  tu  the  second  place,  the  ParUament,  that 
is  to  say,  tlie  aristuiTai'j',  had  the  last  word  in  political  matters; 
but  an  entire  iTiit»r>'  was  neccssarj"  to  elaborate  and  iK'rfetrt  the 
work  of  these  two  revolution».  It  was  only  towards  17S9  that 
the  English  government  hail  finally  aojuired  the  t>iHcal  fomi 
under  which  it  is  customarily  cfinsidered. 

The  Petition  of  Htglits  of  Hi^O  and  the  Bill  of  Rights  of  1088 
laid  the  foundations  of  the  new  political  regime  by  taking  «re 
tf>  present  them  as  traditional  principles  and  time-h(tnore<i  lili- 
crtics:  the  king  could  neither  suspend  the  laws  nor  dispense  with 
their  application ;  he  could  le\->'  no  taxes  without  a  vote  of  the 
Parliament :  he  could  neither  raise  nor  maintain  a  standing  annj' ; 
for  the  redress  of  grievances,  for  the  amendment  and  strength eiünjj 
of  the  Uws,  tlie  Pariiament  must  he  frequently  assembled.     Here 
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wert!  t!iL>  principal  pruvisiutiä  of  Uie  contract  which  united  th<> 
munarch  and  liis  subjects.  No  guarantee  was  stipulated  for  the 
tatter;  but  was  it  not  Hufficiciit  tliat  the  Parliatnetit  had  been  Heeu 
of  all  mentutr,v  the  king,  todeiKisehim  and  tudispu.se  of  the  crown, 
in  onler  to  inspire  the  new  dynasty  with  respect  for  its  engage- 
ments? Far  fmui  violating  them,  the  crown  resigned  itself  to  the 
loss  of  rights  which  had  luit  been  funnally  taken  away  from  it,  such 
»s  ttic  vetuou  legislation,  wbidi  fell  itito  desuetude  after  1707,  the 
power  of  the  king  to  fomi  the  council  of  ministers,  according  to 
lis  own  inclination,  to  atteiid  its  meetings  and  to  impose  his  will 
^npon  Parlifinient  (as  was  still  dune  by  Queen  Anne),  and  the  right 
to  govern  personally  (e.g.  William  HI  was  a  true  minister  of  foreign 
alTatrs). 

The  Parliament,  having  beeopicomnipotent,  wassupposcdtorep- 
nsant  the  Knglish  people :  a  pure  fiction,  which,  even  in  our  own 
times,  has  lianily  yet  Ijccome  a  reality.  In  fact  it  represented  only 
an  oligarchy,  the  great  landowners,  the  gentry.  There  wa.s  no 
relation  between  the  numlier  of  deputies  and  the  population; 
the  rotten  boroughs  retained  their  electoral  rights  and  were 
like  the  private  property  of  a  family.  Elections  were  expenave, 
the  electors  frequently  selling  their  votes  and  the  members  receiv- 
\g  no  salary ;  consequently,  the  rich  alone  found  their  way  into 
i*arliament.  In  the  mcmbera  thus  elected  one  could  not  fail  to 
recognize  a  full  independence  as  overoganat  the  electors,  who  could 
neither  limit  their  powers  nor  recall  them.  How  were  they  held 
to  account?  The  debates  of  i'arlianient  were  not  public;  until 
1771  the  Houses  deliberated  in  secret. 

'I'he  TasponBlblltty  of  tho  Ministen,  and,  in  general,  of  public 
officials,  allurded  evidence  of  tlie  seizure  by  Parliament  of  the 
publicpowers.  The  king, consideml  as  irresponsible,  was  accounted 
as  able  to  do  no  wrong;  but  the  ministers  wliom  be  chose  could 
be  arraigned  before  the  Parliament  by  the  process  of  criuiinal 
accusation  (attainder,  Impeachment) ;  they  were  made  the 
responsible  publishers  of  the  acts  of  tlic  king;  they  were  such,  in 
fact,  most  of  tlie  time,  and  liecame  such  always  in  law  ;  cverj'  royal 
act,  pardon,  diplomatic  communication,  etc.,  bad  to  be  counter- 
signed by  Ji  nnnistcr.  This  first  step  taken,  the  solidarity  of  tlie 
ministry  foUowetl,  and  the  formation  of  a  homogcnettus  cabinet, 
tiic  members  lieing  taken  from  the  chambers,  whose  vote  could 
compel  their  resignation.  The  ministers,  at  the  mercy  of  the 
Parliament,  in  fact,  were  iiicWtably  the  chiefs  of  the  majority  and 
no  longer  the  favorites  of  the  king,  his  intimates.    Two  parties, 
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the  Wliigs  and  the  Tories,  represented  in  Parliament,  contosted 
with  eadj  other  for  power;  their  staff  officers  constituted  the 
ministry. 

Representative  povernment  nnci  parliamentarism  were  iu 
no  sense  one  of  those  a  priori  cre-ations  such  as  the  school 
of  natural  law  writers  imagined  them  to  be ;  they  were  the 
work  of  the  English  landed  aristrocrac>%  of  a  '*  syndicate  of  (troat 
landowners  "  who  had  known  how  to  profit  by  the  hazartis  of 
history  and  who  were  far  from  intendinf;  to  establish  a  model 
puliLtcal  regime  for  the  rest  of  Europe.  These  institutions  were 
cuiuplumented  by  certain  rights:  lst>  those  rather  pciUtical  ami 
for  tJie  most  part  of  recent  acqubition,  — the  right  of  petition,  of 
assembly  (the  first  "  meeting"  was  in  1769),  of  association  {there 
were  still  rigorous  measures  against  Catholics  m  the  1700 s).  and 
liberty  of  the  press  (the  censorship  did  not  disappear  until  1693) ; 
2d,  olliers,  quasi -personal  right?  —  trial  by  jur\',  free<Iom  frr^m 
administrative  jiirisflietion  placing  private  individuals  at  tlie  mercy 
of  officials,  *'  habeas  corpus,"  ininolahility  of  domicile,  and  the 
necessity  of  a  special  law  (mutiny  act)  to  deprive  deserters  of  tbe 
right  of  trial  by  jury  and  to  arraign  them  before  a  council  of  war 
(ainoe  1688). 


n 


Topic  2.    Principles  of  1789 

§  479.  Tha  Princfplea  of  1789 '  were  based  on  the  idea  that  the 
nation  is  sovereign  and  that  all  its  members  arc  free  und  of  equal 
rights.  From  this  starting  point  there  was  drawn  up  a  political 
constitution  dominated  by  the  rule  of  the  separation  of  powers. 
executive,  legislative,  and  judicial,  and  by  the  recognition  in  the 
individual  of  political  rights,  that  is  to  say.  participation  in  public 
affairs,  and  of  civil  rights,  that  is  to  say,  lilierties  as  opposed  to 
the  State  itself,  and  accorded,  unlike  the  preceding,  not  only  to 
citizens,  but  to  women  and  children.'  A  Constitution,  written 
like  that  of  the  United  States  of  America  (1787),  organized  these 
new  principles,  giving  to  public  law  a  precision  and  a  fixity  unknown 

'  Lafnriirr,  ^' UiiiL.  ()m  prinaiptui  d«  I«  IKvolutioD,"  1850  (reMited  in 
18A2uDder  the  tilleof  "E»«ü  surf  hiat.du<lr.  fr."};  Th.  FtmtuU,  •■\jt<a 
prindpns  do  1781)  ot  la  iieienee  sociale."  I8S9:  Joffaux.  "Ia  i^lüsuphip 
ponfl.  la  R^vnlutioii."  1893. 

)  The  vieurs  conlainnd  in  the  "Cabiora"  of  the  States  Ck-n»ral  of  1780 
were  like  advance  r6niinAi  in  the  "Resultat"  of  tho  King'«  OouoeiU 
Dw.  27.  1768.  "It  wa«  on  this  program  thai  FViincü  voted."  Cf. 
Royal  8««i8ioD  of  Juno  23,  1780.  Champion,  "  Ln  France,  d'ap.  los  Cahiers 
de  1789."  1897. 
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tn  the  "  Ancien  R^imc."'  It  was  i)rec«le(l,  like  tlie  .\inericHn 
Constitution,  by  a  Declaration  of  the  rights  of  man  and  of  th» 
citizsn  (August  20,  1780),'  as  follows; 

"  The  rcpresontativt-s  of  tlie  French  People,  t-onstituted  in  Na- 
tional Assembly,  consiilcrinK  tJiat  iguonince,  forgetful iiess  or 
contempt  of  t)ie  rights  of  man  «re  the  sole  causes  of  the  public 
miseries  ami  of  the  oomiption  of  governments,  hiive  resolved  to 
set  fortli  iu  a  solemn  dceleratiiHi  the  natural,  inalienable,  and  saL>retl 
right»  of  man,  in  order  that  this  declaration,  being  ever  present 
t*)  all  the  memherA  of  the  social  body,  may  unceasingly  remind 
tliem  of  their  rights  and  duties ;  in  order  that  the  acts  of  the  legis- 
lative power  and  those  of  the  executive  power  may  be  each  moment 
compared  with  the  aim  of  every  {Kilitionl  institution  and  thert-by 
may  be  more  respected ;  and  in  ortler  that  the  demands  of  the 
citizens,  grounded  henceforth  upon  simple  and  innontestable 
principles,  may  always  take  the  direction  of  maintaining  the  con- 
stitution and  the  welfare  of  all. 

"Id  consequence,  the  National  Assembly  recognises  and  declare^ 
ill  the  presence  and  under  the  auspices  of  the  Supreme  Being,  the 
following  rights  of  man  and  citizen : 

"  1.  Men  are  bom  and  remain  free  and  equal  in  rights.  Social 
distinctions  can  be  based  only  upon  public  utility. 

"  2.  The  aim  of  everj'  political  association  is  the  preservation  of 
the  natural  and  imprescriptible  rights  of  man.  Iliese  rights  are 
liberty,  property,  security  and  resistance  to  oppression. 

"  .1.  The  source  of  all  sovereignty  is  essentially  in  the  nation ; 
no  body,  no  individual  can  exercise  authority  that  does  not  proceed 
from  it  in  plain  terms. 

"  l.  Liberty  consists  in  the  power  to  do  an.vthing  that  does  not 
injure  others;  accordingly,  the  exercise  of  the  natural  rights  of 
each  man  has  for  its  oidy  limits  those  that  sei'ure  to  the  other 
members  of  society  the  enjoyment  of  these  same  rights.  Tlie,se 
limits  can  be  determined  only  by  law. 

"  5.  The  law  has  the  right  to  forbid  imly  such  actions  as  are  in- 

»  On  Junw  17,  1789,  Hit'  <i.-p»l.ic«  of  th«  Third  Kstate.  withsom*  mi>mb«<ni 
of  tJie  dcrify,  lieelart-d  Ihi'niiwlve»  to  be  tho  National  Aswrnbly ;  «ftiT- 
ward!«,  "Con-stJtuent"  wa«  added. 

*  Adopl4Kl  b«tw«ea  th«  20th  of  AtitriiMt  and  tli«  Ist  of  Octobor.  1789. 
with  the  osseoliai  ArlicIcB  of  the  Coimtitutioo.  which  was  reviawl  in  1791. 
and  whirh  was  eonfieqnfnily  (»lied  the  Constitution  of  17ÖI  (3-1-1  S<-p- 
tvtnbitr).  T)n»  xtiliMHiutint  Coimlitulionji.  ex«*pt  tliat  ot  the  yoar  VIIT, 
werf  prcoedwl  "by  a  Declaration  of  FüghU ;  ihat  of  the  year  II 1  oddtsJ  a 
Dwlarfttion  of  Dutioo.  Cf.  tho  Knglish  .\fU  of  the  same  kind,  but  not  of 
th<i  Wime  nhani«t«r :  Petition  of  RijthU.  BUI  of  Rights,  Aet  of  B«ttlpmeDt, 
1700.     Paul  Janet.  "Hi«t.  do  la  se.  polil.,"  3d  ed.  (Introduu.). 
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jurious  to  society.  Nothing  can  be  forbulilcn  tliat  is  not  intei^ 
dieted  by  the  law  and  iu>  one  can  be  ctiustrainc«!  to  do  tfmt  wludi 
it  does  not  order. 

"G.    Iäw  is  tlic  cxprcssiim  of  the  general  will.     All  citi«ms  have 
the  ri^lit  to  take  part  j>ersoiially  or  by  their  nrpresentatives  in  it3_ 
rortiiation.     It  must  be  tlie  same  For  all  whether  it  protects 
piniishw.     All  citizens,  bdng  equal  in  \tn  eyes,  are  ecpmlly  eligible* 
to  all  public  ilignities.  places  and  employments,  according  to  tlieir 
capacities,  and  without  other  distinctions  than  those  of  their  vir- 
tues and  talents. 

"  7.  No  man  ran  be  accused,  arrested,  or  detained  except  in  the 
cases  determined  by  law  and  according  to  the  forms  that  it  has 
prcsrribed.  Those  who  pniciire,  expeflite,  execute,  or  cause  to 
be  executed  arbitrary  orders  ought  to  be  punish«! :  but  ever>' 
citizen  summoned  or  seized  in  virtue  of  the  law  ought  to  render 
instant  obedience;  he  makes  himself  guilty  by  resistance, 

"  S,  The  law  ought  to  establish  only  penal  tics  that  are  strictly 
and  obviously  necessary,  and  no  one  can  be  punished  except  in 
virtue  of  a  law  established  and  prumidgated  prior  to  the  offrase 
and  legally  applie<l. 

"  9.  Every  man  being  presumed  innocent  until  he  has  been  pro- 
nounoeil  guilty,  if  it  is  thought  indispensable  to  arrest  him,  idl 
severity  that  may  not  be  necessarj'  to  secure  his  person  ought  to 
be  strictly  suppressed  by  law. 

"  10.   No  one  ought  to  be  disturlied  on  account  of  his  opinions,! 
even  religious,  pmvided  their  manifestation  <ioes  not  derange 
public  order  establishetl  by  law. 

"  U.   The  free  communication  uf  ideas  and  opinions  is  one 
the  most  precious  of  the  rigbti»  of  man;   every  citizen  then 
freely  s|>eak,  write  aud  print,  subject  to  responsibility  for  the  al 
of  this  freedom  in  the  cases  dctermincil  by  law. 

"  12.   The  guarantee  of  tlie  rights  of  man  aud  citizen  requires  %^ 
public  force;  this  for«^  then  is  instituted  for  the  ailvantagc  of  all 
aud  not  fur  the  {)ersonal  benefit  of  those  to  whom  it  is  intrusted. 

"  13.  For  the  maintenance  of  the  public  force  and  for  the 
expenses  of  administration  a  general  tax  i.s  indispensable ;  it  ought 
to  be  equally  apportioned  among  all  the  dtizens  according  to 
their  means. 

"  14.  All  the  citizens  have  the  right  to  determine  by  themselvcA 
or  by  their  representativ(«i,  the  necessity  of  the  public  tax.  to  c«>n- 
sent  to  it  freely,  t-o  watdi  the  emplo^Tnent  of  it,  and  to  determine 
the  quota,  the  assessment,  the  collection  and  tlic  duration  uf  it. 
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"15.  Society  has  the  right  to  require  an  account  from  ever>' 
public  ajgent  of  his  administration. 

"  Ilj.  Any  society  in  which  the  guaranteeof  rights  is  notsecure  or 
the  st^paration  of  powers  not  determined  has  no  constitution  at  all. 

"  17.  Property  being  a  ^Ulc^et^  and  inviolable  right,  noonecanbe 
deprived  of  it  unless  a  legally  cstablishr(i  public  necessity  e\idently 
demands  it.  and  on  the  condition  of  ft  just  aiif!  prior  in<lemnity." 

^  180.  The  Constltation  and  Daclaration  appeared  ns  a  nen*  social 
contract:  they  contaicied  both  a  statement  of  the  "rights  of 
human  kind  "  and  those  of  the  French  nation,  and  corresponded 
to  what  was  called  under  the  "  Ancieii  Regime"  the  fundamental 
laws  of  the  State.  From  the  first  da>',  there  was  fear  that  tliese 
«ssenttal  rule.s  would  be  too  ea.sily  modified ;  experience  proved 
that  these  fear.-!  were  well  founded,  since  between  1789  and  1804 
not  Ics-s  than  four  Constitutions  were  adopted  :  that  of  September 
:t-I4,  1791  ;  June  24.  179:i;  ü  Fnictidor.  year  III  (1795);  and 
that  of  the  22fl  Frimaire,  year  VIII  (ISOO).  In  order  to  forestall 
the  c\'il  (contrar>'  to  the  English  practice),  a  distinction  was  made 
between  the  constituent  power  and  the  legLslative  jw>wer,  between 
the  constitutional  laws  ("  lois  constitutionnelle.i  ")  and  the  ordi- 
nary laws ;  though  the  nation  alwa)*^  retained  the  right  to  change 
its  Conötitutiüu,  it  could  do  so  only  by  following  the  forms  which  it 
had  prescribed  in  the  Constitution  itself.'  It  is  true  that  these 
forms  were  not  always  respec-ted,  and  that  the  Constitution  was 
usually  revised  by  an  uprising  or  a  "  coup  <rEtat  "  under  tlie  pre- 
text tliat  no  form  oould  limit  the  will  of  the  nation.  The  Consti- 
tution of  the  year  Mil  (I8Ü0)  established  a  body  called  the  "  S^at 
Conservateur  "  to  guard  theConstitutJon  bysustaining  or  annulling 
the  acts  which  were  submitted  to  it  as  unconstitutional  (by  the 
tribunate  or  the  government).  It  is  well  known  how  it  discharged 
this  duty.' 


'  Con«t.  I7*H.  Following  n  vot#  ("vonii")  of  Ihr««*  l*<^slaturro,  an 
Assembly  eompoHed  of  tbe  members  ot  the  "fourth"  and  of  249  supplo- 
raentary  members  appoinifnl  hy  tlii>  deimrtmetitR  prococdod  to  tlu'  nM- 
cion^ul  its  juriitdiotion  van  limite^l  u>  tlw  |K>iiil)i  mvntionvd  in  thv  vole. 

*  Revolutionär)'  lawft.  A«  Ionic  as  thu  raonorohy  «xisled.  tlio  law  was 
eompleted  only  by  the  Ranelion  of  l,he  kiriR  joined  to  the  dwrw  of  the 
Amunbl)-  (ConMtituitnt  or  Legislativ»);  m>  llic  Ihwm  ha^  two  dnt'oi.  that 
at  the  decree  and  that  of  the  royal  sanction  ;  W4.-  oflea  oonteot  ourselves 
with  ginne  only  the  first,  for  lai'fc  of  npnee.  Thot4*iit«  of  the  revolutionary 
Imwh.  1mvU(1i>h  the  (■oiivtmii-nl  CMMwtionj  of  Duvprgier,  rfc  Ga!U*rl.  will  bp 
found  chiefly  in  the  "  CollL-ctiou  Baiidouin."  M»y  4.  17Ä0.  D«-.  27.  1709 
(.•»  Niv.,  vear  VIII).  in  l\w  Collo'-tion  of  tha  Löuvto,  Julv  7.  17SS  June  20. 
I7S4  (22  Pr-,  year  II),  in  tho  "Builvlin  dwi  Lois."  orwatwd  by  thu  law  of 
Doe.  4,  1703  (14  Frimidn.'.  year  II}.  in  tho  "Monitcur  univonu'l"  (Nov. 
'24,  178&),  which    bocomo  an  offleial  organ  only  under  tho  Coasulato. 
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§-!81.  The  Prlncipl«  of  NationiJ  Soverelirnty  is  simple  only  in 
uppearance ;  very  dilFcrcnt  poUtinil  systems  were  engrafted  on  this 
stock:'  the  constitutional  monarchy,  the  rule  of  the  convention 
with  on  omnipotent  representative  assembly  and  executive  coid- 
mittees,  Ciesarism  or  ]>opular  monarchy.  From  1789  to  1804 
France  was  deliverwl  over  to  experiments  whidi  hardly  ceased 
during  the  whole  of  the  18()0  s  and  which  bore  witness  to  the 
difficulty  of  the  problem.  Throughout  all  the  Kevolution  the 
r«pr«sentfttiTe  regtm«^  was  almost  exclusively  in  force  with  a  prohi- 
bition of  peremptory  miindate  ("  mandat  itnperatif  ").  Houssenu 
considered  it  incompatible  with  the  principle  of  national  sover- 
eignty ("Contrat  Social,"  3,  15):  "Sovereignty  consists  in  the 
general  will  and  the  general  will  cannot  be  represented;  deputies 
of  the  people  are  oidy  commissioners;  tlicy  can  decide  nothing 
definitely.  Every  law  which  the  people  have  not  personally  rat- 
ified is  null ;  it  is  no  law ;  the  English  people  think  they  are  frr«, 
but  they  are  so  only  during  an  election  of  merolH^rs  of  Parliament ; 
as  soon  as  their  representatives  are  chosen  they  are  slaves,  they 
are  nothing.  In  the  brief  moments  of  their  liberty  they  make  such 
use  of  it  that  they  deserve  to  lose  it."  Dlnet  toTammant  by 
tlie  people,  which  Rousseau  advocated  in  theorj',  was  on  the 
point  of  being  realized  in  1793,  as  we  shall  see  later ;  the  Oinstitu- 
tionsof  1793 and  of  the  year  III  (l/OflJ  '  were  submitt«!  to  popular 
ratification  as  well  as  that  of  the  year  VIII  (1800).  The  (insulate 
and  the  Kmpirc  drew  from  this  practice  the  custom  of  the  "  plebis- 
cite "  or  consultation  of  the  people  upon  a  single  qucätioa  (for 
example  whether  Napoleon  shotdd  be  «»nsul  for  life).  In  this 
respect,  however,  the  Hevolntion  was  influenced  less  by  Rousseau 
than  by  Montcs<|uicu,  according  to  whom  the  people  were  inca- 
pable of  managing  an  affair,  incapable  of  discussing  it,  but  admi- 
rably qualiHeil  to  choose  those  to  whom  they  should  intrust  a  port 
of  tlieir  authority. 

7  Nivtee,  yc«r  VIII.     OonccniiDa  tlio  diffn'vncc«  in  tbe  text*  of  tfacsa, 
laws  and  tne  gapi«  whi<>h  the:«  nii)>li<-ali<>n.'4  ronlain,  r/.  OuvrrfrUr.  Int 
to  his  "Conoction  des  loU."     Tiu'  R<^<tK'ral  luhli^  of  (hii*  collection  tortiu 
coDveoivnt  "  rcperloir«."  to  wliieh  we  may  rvU-r  onoo  for  all. 

'  OMj^uiioRrf  jMorini>r.*'L«»OoiiflUtulion»dcla  Kranw,"  1898;  ^for^<a^^- 
"Pr*cU  d»  dr.  oonntilut.,"  1894;  L.  Rosii,  "Kril.  Viprteljalir«chrift,'' 
1896  (bibltoeraphy  and  rritipism  of  recent  workii  on  conatilutiona]  law)* 
"Rev.  do  dr.  public."  ed«.  Lnmaude  and  J>te. 

*  Com-wnin^T  tin«  notion  lA  pulitioal  rvprvsvnlation,  variouo  vinw«,  cf, 
in  Gierke,  "Alibusiu^,"  p.  213.  who  analyzes  lbf>  upiuiona  of  MarÄBUo  of 
Padda.  Ooc&m.  Xioholas  of  Cusa  and  later  in  Rnglnnd,  l.hc  idea«  of  Locke 
and  Sidney.      Dr  Grrrf,  "La  conHlituantc  et  k-  r^^mo  roprfH.,"  18Q1. 

■  Dwreo  of  Sept.  21.  1792 :  llioro  uouJd  bo  no  CouHiituUon  exeepl  that 
whiph  was  accepted  by  the  people. 
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§  4R2.  The  SeparMion  of  Powers,  Ifgislntivc,  exwnitivc,  and 
judk-ial,  liad  been  eniisulereti  by  Mcmteriqilieu  us  tlie  first  condi- 
tion of  political  liberty :  "  In  order  tiiat  there  may  not  be  abuse 
of  power  in  the  disposition  of  alTair»,  jmwer  must  chock  power. 
All  will  be  lost  if  the  same  man  or  the  sjune  body  of  nnhic»  »r  of 
ttie  people  exercise  all  three  powers.  The  fear  ia  that  he  would 
make  tyrannical  laws  in  order  to  execute  them  tyrannically ; 
where  the  judge  is  «t  the  same  time  the  legislator,  tlic  power 
over  the  life  and  liberty  of  the  citizens  Is  arbitrary."  (C/.  "  Esprit 
des  tflis,"  II,  4  and  Ö.)  The  spirit  of  independence  of  our  old 
Parliaments,  their  opposition  to  the  crown,  and  the  example 
(which  is  questionable)  of  Eiigland.  counted  for  much  in  the  for- 
mation of  this  tlii'ory.'  It  had  been  adopted  by  the  Uevotution, 
hut  not  without  hesitation  ami  not  without  restrictions.' 

There  was  hesitation  in  recognizing  the  judicial  power  as  distinct 
from  tlie  executive  iM)wer.  .Altliougb  the  Constitution  of  1791  and 
that  of  the  year  III  followed  the  duclrine  of  Montesquieu  and 
adoptwl  the  ä>'stcm  of  election  of  j«<lges,  that  of  the  year  VIII 
mafle  the  judiciary  a  dcfH-tidciicy  of  the  executive  p(>wer.  Uestrie- 
tituw  were  fotiml  in  the  rclatiims  between  the  executive  power  and 
the  legislative  power.  The  initiation  of  laws  and  of  voting  taxes 
was  denietl  to  the  king  by  tlic  Constitution  of  1791,  and  to  the 
Dircctorj-  by  that  of  the  year  III;  but  the  king  was  granted  a 
right  of  3U.spcnsive  veto,  i.e.  setting  aside  a  law  enacted  by  the  na- 
tional representatives  during  two  successive  legislatures  and  only 
yielding  u)»on  it-*  adoption  by  the  thirrl  legislature.  Tlic  respon- 
sibility of  the  ministers  to  the  legislative  body  was  organize*!,  after 
a  vague  fashion  it  is  tnic,  but  nevertheless  recognized  by  the  law  of 
April  27,  1701 ;  tliis  stnick  a  si-rioTis  blow  at  the  principle  of  tlie 
separation  of  powers.  In  the  year  HI  (1795)  a  retuni  to  this  rule 
was  made  by  deciding  that  the  members  of  the  Director^'  could 
not  be  removed  by  the  legislative  body.' 

§  483.  Indirtdual  Liberties.  —  I'nder  this  head  we  understand  not 
only  the  liberty  of  person  (no  more  discretion  in  arrests,  no  more 

'  CuDcerning^  the  ideas  of  Rousseau  and  Condoruet,  <^.  Hfmrin,  p.  *2S7, 
^290. 

■  Bydcllaneo  egainiir.  "couim  de  forco"  it  whs  deoidMl  th«L  no  body  of 
troops oouldapprosvh  within  30,000  "tWM?»"  C't»!««''-»  f*et,  plua)  o( 
tlie  WisUtive  aaaembl>-  witbuut  ita  authority.  Con«t.  L791  and  o(  the 
year  III. 

*  Convernioff  the  tucompatibUity  between  the  quality  of  deputy  and 
that  of  Hiiuiater.  ef.  Const.  17»I.  3.  2.  4.  2;  Const,  year  III,  Art,  136. 
J.  SrAu^arci,  "Montesquieu  u.  die  Verantwortb,  d.  Kathv  d.  Monan'Imn 
i.  Enfrland."  1892.  For  Swedeo.  Eimcin.  p.  83.  oites  MaMff,  "De  la 
[Ifigisl.."  I.  262:   Simonnet,   "Legouv.  pari,  et  la  Constituanto."  1800. 
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"lettres  de  cadiet,"  and  no  more  discretion  in  penalties) '  uiid  tiutt 
wliich  then  appeared  aü  a  necessary  consequence  of  this  liberty; 
inviolability-  of  domicile,  free  owiienhip  of  pn>pert>',  «id  liberty 
of  Uhor ;  but  also  certjiiu  seini-i>o]itical  rights :  the  liberty  of  cott- 
science  ami  freviluiu  uf  worship,  the  freedom  of  ihe  press,  the 
right  of  ass<.'Uibly,^  and  of  ais&ociBtion.  the  rt^ht  of  petition,  and 
the  freeilom  of  instruction  (Const.  <»f  ihc  year  III,  ^W)).' 

§  4^S4.  PoUtlcal  and  Ciril  EquaUty.  —  The  iliviftion  of  the 
nation  into  classes  or  orders:  clergy,  nobility.  Third  Estate  or 
bnurgeoiste,  and  svrts,  had  lung  ^ttu-e  lost  it»  rea.<4jn  for  existence. 
I'rivilcjjcd  and  inequalities  were  accordhij^l^'  abolish«).  AH  bc- 
came  equal  l^efore  th?  law,  before  the  courts,  and  in  respect  to 
taxation.  There  were  no  more  distinctions  drawi  from  birth  or 
afiUiation  with  the  clt-rjo' ;  no  more  privileges  arisitig  from  ihe 
exercise  of  public  functions ;  no  more  incapÄcitiea  resulting  from 
difference«  of  relij;loiis  fnith  ;  *  the  public  offices  were  open  to  all, 
politicid  rijchts  bcl(mg<'«3  tu  all.  The  only  inc<iualities  which  rt^- 
mained  among  individuals  were  natural  inoqualiti<s,  strength  and 
intclligcn«',  and  their  futt-d  c-onseciuenres,  ridies  or  poverty.'"  To 
each  aco«")rding  to  his  ability  and  nut  acct>n!ing  to  his  birth, — such 
was  the  rule  of  justice  which  wiis  established.  If  its  con^equetwcA 
were  beneficent  in  Kt''"'f«I.  th^re  was  one,  however,  the  merits  of 
which  were  «li-sputeil :  the  obstacles  which  the  privileged  bodies, 
nobility,  clergy',  and  higher  magistracy,  had  put  in  the  way  uf  the 
action  of  the  State  were  abolished.'    Opposed  to  a  very*  powerful 


'  Cf.  »upra,  p.  Ijöü,  ri.  0.  I»wr  of  Rimpects.  Cormt.  ypar  IIT,  Art.  H5; 
year  \  111.  Arl-  40:  Lt»>vxi>cuiive  powir can  caufii>  lobeam-stud  thuM  who 
■re  min>ectcd  of  coiupirauy  against  the  »tttty  of  the  State;  Cotiiit.  yp«^ 
Vnit  £tt.  :>•'*:   ititi  Sfinatacan  aiithoriz«'  Lh*tir  inditinite  ilpt«ntioD. 

■liberty  of  tbo  pre^s  raui^tiuDvd.  but  out  oncauizt.'d.  by  ibu  I>e(tlar»> 
tion  of  Rieht!).  hL-^tid  iintil  ihi'  lOlh  of  Aiicust.  I71K2.  After  the  "«oup 
d"  Etat  "of  th«'ei([hl«-pnl.h  Fructidor.  .Vf-nr  V,  nowapupon  ««■n*  placed  under 
th*  supcrriöoii  uf  the  uoliov.  Clubs  or  puEitiral  soc-ivtiL-s  Uacuhins,  etc.) 
wtira  broken  up.  mxth  Fniotidor.  yoar  fit.  The  CoDfltitutJun  of  the  vear 
III  did  act  authoriM)  politirral  «x-ioliiiii  to  aHihiitv  Binoui;  theauMiVM. 
to  doBlpLate  tbem«elv^  a«  "popular,"'  to  Luid  public  uicvtioffs,  ur  to 
prepare  oollootive  tM>tition8  (Art«.  361.  ;i62.  364). 

*  The  «elehratfxl  doviV« :  "UhortÄ,  Kgalit*.  TVaterail*,"  implied  stiU 
more  positive  dutioe  at  th«  (^xp^bm  of  tli»  ätato,  aid  for  iho  in^in.  work 
for  tiMltby  persons  without  n'sourccii,  freu  «lem^otory  inslructioD.  nic. 
Conat.  1791,  Tit.  T. 

*  CoDceminK  Jews,  ^.  Law  of  January  2ft.  1700 ;  Laiv  of  September  2S, 
1791.     Oonnl.  1791.  vol.  I.  Litinl.  -IVcnaeipn.  «up.."  1S!M. 

*  ('om-iTiiinf;  the  n«Krua«  and  rolonisls.  Lawü  of  March  8, 1790.  Septsm- 
bcr  2H,  1701.  vlt>.  lye&champa,  "La  rnruriluantr ot  I'orcanisation  oolonf- 
ale,"  lS(f9.     Tabic  of  D'utrsirr. 

*  Cf.  «yntvm  of  chwiks  aod  balance«  of  MontMquieu.  Abolition  of 
privil(«o8  of  the  nobility.  Aufrust  4.  1780.  and  Dncror  of  Angtut  13.  1780 
March  15-28.     Order  of  October  15.  17>ftl.  and  D«ere»  of  June  10-2{ 
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State  there  was  no  lunger  anjlliing  but  iöolatc<i  individuals  without 
strength  ;  the  groups  which  tliey  might  fonn  were  subjected  in  their 
creation  and  in  their  action  to  a  strict  sur\'eillanee  by  the  State. 

§  485.  Economic  ChsaeSB.  (A)  TT««dom  of  Luid  0-<m«r- 
•h^. — Tlie  constitution  of  hind  ownership  was  closely  bound 
up  witli  tlie  ancient  social  organization ;  the  privileges  of  the 
nobility  resteil  ou  the  feudal  theorj'  of  ownership;  the  jajwer 
of  the  clerg,v  had  as  its  Foundation  its  vast  possessions  in  real 
estate.  The  eniitient  domain  of  the  nobles  was  abolished  without 
indemnity  and  with  it  all  the  rights  which  were  directly  or  re- 
motely I'onnecti.il  with  public  office.  Simple  tenants  were  misc<i 
to  the  rank  of  full  owners;  tlicy  acquiretl  the  right  to  dispose  of 
their  lands  at  will  without  «'igiiiorial  intervention.  The  royal 
autluirity  had  ruined  political  feudalism;  the  Revolution  com- 
pleted the  task  by  ruining  civil  feuilalism  (Decree  of  Aug.  4-11, 
and  Nov.  '^,  I7SS)).^  Tlie  «lomains  of  the  crtiwn,  of  the  clergy, 
and  those  of  the  "  finigr6s  "  ^  passed,  under  the  name  of  national 
property,  into  tlie  hand.s  of  small  proprietors.  In  this  respect 
the  Revolution  had  a  very  marked  agrarian  character ;  it  reestab- 
lished Roman  ownership ;  it  despoiled  the  seigniors  mthout  in- 
demnity ;  it  put  into  the  channels  of  trade  the  mortmain  property 
of  the  clergj'  and  of  the  crown  and  thereby  increased  the  value 
of  a  large  part  of  the  soil  of  Fnmee. 

§  486.  The  Some.  (B)  rr«edom  of  Trade  and  of  Industry.  — 
Aside  from  the  harm  they  did  to  individual  liberty,  the  trading 
companies'  and  corporations  constituted  an  extreme  embarrass- 


1790:  abolition  of  hereditary  iiobility;  lilkia  at  nubility  could  no  longer 
b«  bornit  nor  conferred  :  only  iho  family  name  could  hv  uftod,  Ordor»  of 
chivalry  wer«  alwj  ntiulivltvd.  Privile^ji  ]ikt>  Illll1^inK,  thi>  k(^[>in^  of 
warrco«.  w«roiiitKjlishiid  AukusL  4  -SL'ptvmWr  21, 178!).  At  thi>  Kauiu  Linii<. 
the  right«  of  primoEoninirt«  rttid  of  ranio  Hucoewtion  wt-ro  abolished: 
etttaiUwent,  AtiKt»{  i1,  I7!)2,  Th4<derKy  wiw  dj>w<)K  <■*!  ux  %  Imdy.  Au^tit 
4-11,  1789.  Tlw  SlJiU'  no  loui^or  rocoifuiKwl  monu^tlc  vow».  Dwreo  of 
October  28-N*ovomber  I.  I78Ö.  February  13-19.  1790.  Suppr«ssioB  of 
religiouM  congrvnitioiu,  Df^^iwof  August  17.  1792. 

*  Ir^ra,  p.  fö4.  Fcudoi  duoa  wer«  «upprossod  without  iodomoity. 
Ginoulhiae,  p.  807;  Sagnae,  *'I>r.  civ.  do  la  R6v.."  1899.  Drcrco  of 
Marph  18.  1793:  penalty  of  death  foranyoni>  who propoBvd  theagrariua 
law.  Conspiraoyof  Babeuf  (ft  PrairiaJ,  yoarV.MftyaS.  1797)  wbich  had  »a 
it«  aim  iho  8Uppre.ution  of  pnvnl4>  property  and  the  common  welfare. 
E»pina*,  "La  philos.  du  XVII]*i».  et  la  IWvol.."  1898. 

'Table  of  Duf^fier  for  the  taws  ^o^(^*'^nin^  "^mier^."  Daltot, 
"R*pert,"  Altr»l>««u  hold  (»it  with  gnoxt  viuor  airainül  llio  laws  a^n«l 
"6miBrfa."  .\ftor  the  fllelit  uf  iho  king,  the  free  doparture  of  the  royaJ 
family  eeatied  tn  ho  posdibfe :  paasporl*  wire  r«qiiired.  Decreed  of  June  2ft 
aad  July  4  and  ß,  1791.  Aft^  the  Ulli  of  Scptt-mher,  the  freedom  of 
emiErAtion  was  for  a  lini(>  rRiVstablixhixl . 

'  Aiiguftt  H-OctobtT  i;{.  \7'J0,  abolition  of  tho  Company  of  the  Indies. 
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ment  to  trade  and  industry ;  taking  up  the  work  of  Tiir^t.  the 
UevolutiuD  aboltslied  them,  prohibited  their  reestaUisliincnt,  awl 
substituted  for  monopoly  the  regime  of  free  competition  (March 
2-17  to  June  J4-17,  1791).  Industrial  property,  which  the 
*'  aacien  regime  "  had  known  only  umler  the  form  of  royal  privi- 
leges, became  a  right  and  was  sanctioned  by  taw  by  means  of 
patents  for  inventions  (December  31,  1790).  Free  cirrulatinn 
of  grain  (April  29,  1 790),  unity  of  weights  and  measures  (Mnrch  2i"i, 
1791),  and  the  freedom  of  loans  at  interest  (October  3,  1789) ' 
completed  these  measures.' 

§  4S7.  Th«  Sun«.  (C)  Lit«rary  Property,  dependent  formerly 
Upon  obtaining  a  royal  privilege,  was  now  regarded  as  a  natural 
and  civil  right  inherent  in  the  right  of  labor;  "it  is,"  said  Chape- 
lier,  "the  most  sacred  and,  if  one  may  so  speak,  the  most  personal 
of  all  kinds  of  ownership ;  ncvcrtheleiw,  it  is  a  form  of  property  cn- 
tirelv  different  from  cvcrj*  other  kind."  (Decree  of  July  19,  179C1, 
SöPrair.,  year  III.») 

*  This  law  did  uot  »uthoriz«  the  taking  of  luuriotui  nUw  of  intvnwt, 
lluLt  in  tu  aav,  more  ihaii  that  of  l1h>  Bouret'. 

'  Pülitieal  iroubli's.  ihc  abwincc  or  spocio.  (IcprocJation of  papor  monoy 
baviiiK  pruducwt  u  i^i'ut  invrMuw  ia  Üw  price  of  prtivisious.  lliu  CoiivpntioD 
auuKht  (o  n-ui(>(ly  tht;  ovil :  1.  by  tbo  lawa^raJost  ronmlallinitor  (^oroeriiuc 
(July  2tj,  171K{)  which  affcctod  not  only  «poculalont.  but  ntcrrhantü  who 
laid  in  supplies,  dubjet-ted  lh<>ir  hdusns  Ui  (lf>[mriliar>'  Beon-hcs,  aud  per- 
mitted  conununM  to  fix  prie(^<l:  a.  hy  thf  laws  on  ihc  "maximum"  (Spp- 
t«nibc>r  2Ö,  17Ö.'t.  Feb.  24,  1794).  "whioh  stopped  production  and  dom- 
marc«."  beeau»<  it  iirpxcribed  the  altrmaliveof  stalling  at  a  lose  or  ftubject«d 
the  owner  to  penalties  of  the  law ;  hv  requiring  salp«  at  a  low  pri(^  it 
happened  thai  the  high  iirieea,  already  exr^ewive,  w^re  »till  rurthdr  in- 
oreaaed.  Notbing  was  gainud  by  ßxing  llie  pni-c  ut  mcrehandu»  instead 
of  leaving  it  to  he  fixed  bv  the  law  of  supply  and  demand,  or  the  price 
of  transportation,  the  protit«  of  the  produr-pr.  of  the  wholesale  meronaat 
lH%).  uf  the  retailer  (10  ^),  and  or  trying  to  Ox  tceallv  bucIi  variable 
element«  a^  the  prices  of  tilings.  The  rcctuisitions  by  wnion  tho  oommtinea 
or  the  Stat«  took  poueMdoD  of  what  was  nmeMsary  for  tht*ni,  Wfore  tb« 
mpTohant  cuulU  null  bis  merohandise.  iuoreaaed  tbeevU  still  more.  Pinally, 
t«  eap  the  climoic.  the  importation  of  English  mor<^haaditto  va»  pmhibitöd 
(October  10,  1795),  and  the  properiv  of  forciitn  ("OuntHi-*  with  «hiph 
Franco  was  at  war  vnwa  eetitJMtcri'd.  *rbis  lud  to  n>priaals  and  put  a  stop 
to  tho  circulation  of  bills  of  exchange.  After  the  9th  Thormidor.  the 
law  on  the  "maximum"  w]U(  Kholivhod. 

*  The  decrwuH  of  tht^'  Council  of  1777  aud  1778  "had  given  Euaraatios  to 
authors,  but  without  detracting  from  itic  fundamental  principle,  aocordinx 
to  which  tile  right  to  print  a  book  was  u  royal  cuuiwsaion.  a  m^ro  favor. 
If  the  priviki'c  wax  granted  to  the  author,  it  was  hereditary:  if  it  wa« 
granted  to  a  pubbsber.  it  ended  with  the  Ufe  of  the  author."  Theae  d»- 
ore««  did  not  apply  to  dramatie  works.  The  Coostituent  Anembl^  nooK- 
nt2cd  for  iheso  works,  as  for  other  writings,  the  legality  of  the  nflita  of 
the  author.  Decree  of  January  10.  1791.  At  the  same  time,  it  pro- 
claimed tb«  freedom  of  theatrical  performaoeea. 
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Topic  3.    The  Execdth'e  Power 

§  4S8.  Th«  Monarchy  was  retained  by  the  CoDStitution  of  1791 ; 
upon  the  king  was  foiiferretl  the  exerclac  of  t}ie  exetulive  power 
and  a  sliarc  (very  limited)  of  the  legislative  power.  But  he  was 
[lotliing  more  tlian  the  chief  public  functiunao";  if  tlie  nation 
did  uot  have  the  right  to  remove  him,  there  were  chs<^  in  which 
he  was  considered  as  having  abdicated  and  the  monarchical  form 
might  be  abolished  through  a  revision  of  tlie  Constitution.  Tlie 
royal  power  was  delegated  hereditarily  to  the  reigning  house ; 
tlie  king  was  styled  king  of  the  French  people  by  the  grace  of  God 
and  the  constitutional  law  of  the  State.  His  person  was  sacred 
and  imnolable ;  tlie  crown  was  iiidi\isible  and  was  transmitted 
through  the  male  line  according  to  the  rule  of  primogeniture, 
females  being  exclutled.  During  the  minority  of  tlie  king,  which 
ended  with  the  attainment  of  his  eighteenth  year,  the  regency 
belonged  to  his  nearest  male  relative  twenty-five  years  of  age,  and 
in  default  of  such,  to  a  regent  elected  by  the  nation  (l>y  indirect 
suffrage).  The  king  had  a  civil  list  of  twenty-five  millions. 
Among  other  prerogatives  tlic  king  had  was  that  of  watching  over 
the  extcmnl  safety  of  the  State ;  he  appointwl  ambassador.'*,  and 
negotiated  and  treated  with  foreign  nations  (subject  to  the  ratifica- 
tion of  the  legislative  body) ;  he  was  the  supreme  head  of  the  army, 
but  he  could  appoint  only  the  superior  militar\'  commanders ;  he  was 
likewise  the  supreme  chief  of  the  administration,  but  the  appoint- 
ment of  administrative  officers  did  not  belong  to  him  any  more  than 
did  tlie  appointment  of  judicial  officers.  We  have  already  [xtintcd 
out  that  he  had  a  suspensive  veto  upim  the  acta  of  llie  legislature. 

The  king  exercise«]  his  powers  tlirough  tlie  agency  of  a  council  of 
ministers  appointed  and  removed  by  him.  taken  from  outside  the 
legislative  assembly ;  every  order  of  the  king  had  to  be  counter- 
signed by  a  minister  and  the  ministers  alone  were  responsible, 
while  the  king  was  irresponsible. 

§  489.  Th«  B«public.  Th«  ConT«ntion.  —  The  king  having 
been  suspended  on  the  10th  of  August.  1792,  and  the  monarchy 
abolished  Septemlwr  2(1.  1792.  the  executive  power  passed  to  dele- 
gations of  the  legislative  assembly  (an  Executive  Council  of  six 
ministers),  or  of  the  Convention  :  the  Commltt««  of  Public  Safvtr.* 

■  Attlard,  "Reo.  des  aotM  du  Comit«  du  Salut  publio,"  1SS9.  Aboli- 
tion of  the  Orceorian  Calpiidar.  OctolM-r  .i-N'ovombpf  24.  1703;  the 
Ropuhlican  Era  waa  dated  from  the  !i'2d  of  Septem  her.  1702.  dat«  of  ibe 
foundatioa  of  the  Republic.  Abolition  ot  the  It«publioaa  calcndaTt 
January  t,  IfVOii. 
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composed  of  nine  »f  its  memfx-rs  (latrr,  a  largrr  number.  April  ft 
and  July  U),  I7üit),ancl  the  Coiiimitt«e  of  Oensral  Securitj,  chui^cd 
with  internal  police  and  subnrdinatnl  to  the  first-mentioned  com- 
mittee.    In  consequence  of  a  reuetion  agaiii-st  internal  d)sseii»inn$ 
in  the  presenee  of  the  enemy,  the  revolutionary- government  orKan- 
ized  itself  into  (Dec,  4,  179.*{,  Itth  Krimairo,  Year  II)  a  true  dicta- 
torship of  the  ("ommittee  of  Public  Safety,  an  unstableHic?tAtorship, 
but  one  wbicli  restored   tenii»orarily  tlie  authority  of   the  mo»t 
absolute  kings  ami  caused  its  power  to  be  felt  everj-wherc,  by  the 
aid  of  delegates  at  large,  national  agents,  rcvolutionarj'coramittr«. 
and  Jacobin  societies.     With    the   downfall  of  [{«l>espicrn*   this 
omnipotence  was  broken,  several  branches  of  the  administration 
being  conficied  to  other  committees. 

§  490.  The  Directory  aiul  the  Consulate.  —  Tlirough  reaction 
against  the  t^imcut  the  Convention  the  O)nstitution  of  the  year  1 11 
(1795)  and  csiK-cially  that  of  the  22d  Frimaire,  year  Vlli  (ISOO) 
separated  and  strenptlioncd  the  executive  power.  Tlie  firsi  pny 
videfJ  fur  a  Directory  of  five  members  ap|)ointcd  by  llie  Council 
of  Eldem  from  a  list  chosen  by  secrt^t  baJlot  by  the  f'otindl  of 
Five  Hnndrc)  and  annually  renewe<l  by  one  fifth.  Haeh  raetn- 
ber  of  the  Directory  presided  in  turn  for  a  period  of  three  months. 
The  Director^'  had  charge  of  the  Internal  administration,  of  police, 
of  foreign  affairs,  the  initiative  in  matters  of  war  and  diplomacy, 
and  the  conduct  of  militar>'  operations.  It  appointed  aiid  *iti^ 
mis-wd  the  ministers  and  the  commanders  in  chief.  The  Direc- 
tors were  irremo\-aMe.  The  Constitution  of  the  year  VIII  (1800) 
substituted  in  their  place  three  Consuls,  of  whom  two  bad  only  an 
adWsory  voice,  and  with  whom  were  associated  two  deliberative 
bodies,  the  Couacll  of  State,  an  administrative  body,  and  the 
Prlry  Council,  ratlier  political  {e.g.  ratification  of  treaties). 

Topic  4.    Tue  Leoi8l.\tive  Power 

§491.  Tha  OonsUtution  of  1791. — The  legislative  power 
confided  to  a  single  chamber.  This  sj-stem  was  preferred  to  the 
bicameral  system  of  England  for  two  reasons:  1st,  the  desirr 
to  fuse  the  deputies  of  the  three  Estates  into  a  single  nattoiuU 
assembly;  2d,  the  difficulty  of  finding  in  a  nation  in  which  priv- 
ileged classes  no  longer  existed  the  elements  with  which  to  fonn 
an  upper  and  a  lower  chamber.  The  legislative  assembly  should 
logically  have  been  eiecte<l  bj'  universal  suffrage,  since  the  principle 
of  the  political  equality  of  all  citizens  had  just  been  proclaimed. 
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The  Constituent  Assembly  believ«!  it  ii  ciuty,  however,  to  require 
c-ertain  i-uiHÜttons  easily  met  for  the  exercise  of  iMiUtieal  rights; 
it  therefore  ihstinguished  hetwcen  actin  oitlzeiu,  who  alone  had 
the  rif^ht  to  vote,  and  paaaiv«  citizeuB  (a  system  bused  on  pmperty 
witli  u  very  low  proixtrty  cjualiHiiation,  so  that  the  number  uf 
electors,  4,398,300,  was  very  large  in  proportion  to  the  population). 
Viitint;  WHS  in  two  stages  (indirect  suffrage) ;  the  aetive  citizens 
assfinhiwi  by  earitoiis  to  choose  the  electors  (one  for  one  hnndrctl 
ntitl  fifty),  the  electors  assembled  by  <iepartnient3  to  choose  the 
74*1  members  of  the  Legislative  Assembly.  The  deputies  were  in- 
violable; they  were  eonHiderec!  as  representatives  of  the  entire 
nation  and  consequently  were  not  bound  by  instructions  from  their 
constituents.  The  LcgisIiLtive  Assembly  voted  the  laws  ami 
the  budget,  decided  upon  war.  ratified  treaties,  and  had  the  right  to 
arraign  before  a  High  Court  the  Ministers,  public  officials,  and  all 
those  accused  of  attempts  ami  conspiracies  against  the  safety  of 
tlie  titate  or  against  the  Cunstitutioii.' 

§  492.  Universal  Sutlrage.  Th«  Mountain  Constitution  ("  Mon- 
t*«naid  ")  of  1793.  —On  tlie  10th  of  August,  1792,  the  king  was 
ausijendwl  from  his  functions  and  the  distinction  between  active 
and  passive  citizens  abolished ;  universal  suffrage,  or  quasi-univer- 
sal snlTrsKe.*  was  introduced  but  with  two  degrees.  .\t  the  same 
time  the  people  were  invited  to  c*hi>o.se  a  national  Convontion ;  by 
this  was  meant,  in  the  current  language  of  the  time,  an  asiicmbly  of 

■  In  order  to  be  an  doctor  of  the  tet  do^ev,  with  tho  ri^ht  to  vote  in 
the  ]>rim«rv  AKiii>mhlitM.  it  wa»  ruwawtary  to  h«  twenty-five  yean  of  afio. 
a  r»8idviit  for  oul-  yi-ar,  uot  to  bu  a  lunHl  wrvaat.  au<]  tu  liavo  imid  a  direct 
tax  equal  lo  tht'  value  of  tliroo  da>'8'  labor;  to  bt-  t'lj^blo  to  the  Electoral 
Ammnbly  of  tin.'  <lv|inrtiit('tit,  iL  wa«  nmiwuuu-y  to  liavt<  paid  a  tax  equal  to 
the  value  uf  u<n  days'  labor:  to  bo  uUeible  to  tho  Natioaal  AsücimDly,  it 
was  Qocossary  to  have  paid  a  tax  equal  to  the  value  of  a  silver  mark 
(about  fifty  fmnt^"),  »nd  iH-sidc«,  ti>  bi'  k  prtiptrty  owner.  Ttie  Constitu- 
tioa  uf  1791  aboliiihvd  tliie  n-iiuireuieiit ;  it  was  litiiieoforth  oaly  tiiH^Pssary 
to  bo  an  ootivo  citizen :  but  to  be  able  to  tJkk«  part  in  the  RlncLoral  As<teni- 
blie«,  it  wiu  nt^cwwary  to  b»  on  owner,  ustifruetuarv,  ur  n>ntt^  of  property 
yioItUn);  an  invouii*  uoual  to  the  value  of  fruiu  100  to  400  (lay.<4'  labor, 
aooording  to  the  population  of  the  towns  (or  analogous  condition!)).  K«- 
mein,  p.  "AB.  rijjhUy  obswr^iMt  thai  thero  was  a  strong  analogy  betw(>on  the 
deotoral  syuiem  uf  üiu  ConKlituliou  of  17D1  und  that  whioa  waa  in  fort« 
bf^or«  Ibo  Itevolution  for  tho  Stato^-OeniTftl.  namely:  voba  by  two 
deeTopK.  payment  of  a  tax  (that  is  tu  say,  insunplion  of  the  olaotors  oa 
the  roll  of  "Lailte"  {laytuv),  uxeluaioa  of  donieatieg  and  resiiJenee;  the 
i-ali:ulaliuu  of  the  amount  of  the  tax  ronuired  in  ortler  to  be  on  ele<_-tnr  vrm* 
ma'lo  like  that  formerly  of  tho  "taille  '  uii  industry  and  the  pull  lax  on 
artiiiand  and  laborers.  Cf.  the  Deereo  of  December  22,  I7S0,  which  was 
modifiiHl  by  tlip  (Tonstitulion  of  ITOI.  Let  us  »Ad  that  the  taking  of  the 
tnvic  oath  was  a]»o  required  for  the  eKoroJtio  of  political  rights.  Tho 
Revolution  used  and  nhunnl  the  oath. 

»  DeiTue  of  August  I U  17«2.  BxcluiJoa  of  domostie«.  aad  of  indigent« ; 
ago  requireaK-nt  twenty-one  years  aad  a  domieil««  of  «ix  month». 
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revision  provided  b.v  the  Constitution  of  ITftl  (\'II,  1).     The  Con- 
vention, having  absembled,  abuhsheil  the  niunardiy  (September  Ul, 
1792),  and  the  RepuWic  waa  thus  proclaimed,  almost  by  surpris« 
(Septemljer  "22,  1792,  the  vote  of  the  l)e^'inning  of  the  Republican 
Era).     It  was  necessary  to  put  theconstitutiunal  tan's  into  harmaoy 
with  the  new  sttuatiun.    The  oommittee  of  the  Convention  on 
the  Constitution  l)rough1.  forward,  Fehniar\'   15,   1793,   through 
its  reporter,  Condorei>t,  a  witgh  draft,  which  die  downfall  of  the 
Girondins  caused  to  be  abandoned.    Tlie  one  wliich  replaced  it 
U-came  the  Cfuistitiition  nf  17015.     l^niversal  suffrage,  nltiiuately 
and  ucinipletely  sanctuinwl,  became  direct;  votitig  by  two  degree» 
was  retained  only  for  the  election  of  members  nf  dt^rtntental  or 
district  ad  ministrations  and  of  the  courus.     Not  content   witli 
cstahiisliiuK  universal  suffrage  the  ('onvcntion  introduced  a  system 
of  referendum  or  popular  veto  in  respect  to  the  laws.     Pas.'^n)  by 
a  single  assembly  elected  for  a  year,  laws  had  to  be  ^ubmittdd  lo 
the  electorate  if,  within  forty  days  after  the  sending  of  the  text 
to  the  communes,  200,000  electors  so  demanded  (a  tenth  of  thr 
primär.'  assemblifs  in  half  the  departments  plus  one,  which  rep- 
resented almut  200,04)1)  ele<'t^>rs).     Mut  the  legislative  body  Itat) 
the  right  to  issue  decrees,  a  kind  of  subsidiary'  laws,  without  being 
subjected  to  the  control  nf  tlie  electors.'     'ITie  executive  power 
was  assigned  to  a  eonncil  of  twenty-four  meml>ers  elected  by  the 
legislative  body  from  a  list  of  persons  drawn  up  by  the  electors 
of  tlie  wcond  degree,  one  for  each  department.    The  Constitution 
was  submitt«l  to  tlie  nationand  ratified  by  the  primarj'asseirblies, 
July  14  and  21,  but  in  a  ver>'  irregular  manner  (oral  vote,  etc.). 
October  10,  17!Kl,itsapplication  was  {xistpniied  until  the  conclusion 
of  peace.     The  circumstances  of  war  called  forth  a  political  r^pme 
which  was  almost  the  reverse :   the  r«Tolutlcmu7  goTemmrat. 

§  i9^.  The  Constitution  of  ths  6th  rruotldor,  7«&r  in  ( 1796)  took 
the  place  of  the  Constitution  of  179.S,  which  remaiiuil  a  dend 
letter.  It  marited  a  reaction  both  against  tlie  democratic  tenden- 
cies of  the  latter  and  against  the  omnipotence  of  a  unicameral 
assembly  like  the  Convention,  but  it  retained  the  system  of  tvD- 
tralization  which,  however,  was  reformed.  A  n-stricted  suffrage 
and  voting  accLirdbig  to  two  degrees  were  n-establt-'Jipd.  In  order 
t4)  take  part  in  the  cantonal  priuiarv*  as.semblies  it  was  necensary 
to  pay  a  direct  tax  on  real  or  personal  property  equal  to  the  value 
of  three  days  of  farm  labor  (Art.  304) ;  from  1795  inscripüon  on 

'  Th«  Convention  alxo  took  «are  to  orfi;aaize  the  rasponsibility  of  tb« 
depuliM.     Etman,  [>.  273. 
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the  civil  register  was  to  be  refused  to  any  one  who  could  not  prove 
thnt  lirwas  able  to  read  and  writeaml  to  carry  on  amecbanic-al  trade 
(or  fanning) ;  lured  sen'aiits  were  still  ileprivöl  of  electoral  rights. 
In  the  electoral  assemblies  of  the  departments  (2d  degree),  whidi 
elected  the  members  of  tlie  IcK'sIutive  body  upon  a  general  ticket, 
no  one  c()uld  participate  who  hail  not  attain«)  theageof  twenty-five 
years  and  who  was  not  a  property  owner,  uaufructuarj',  or  lessee 
of  property  the  income  of  which  varied  according  to  tlie  population 
(the  value  of  ICH).  150.  or  200  days'  labor).'  The  legislative  body 
was  divided  into  a  chamber  charged  with  proposing  laws,  the 
Couneil  of  Fire  Himdr«d,  and  a  chamber  called  tlie  Council  o(  Bldera 
(250  in  number),  charged  with  approving  them.  No  one  could  be 
a  member  of  the  first  chamber  who  had  not  attained  the  age  of 
thirty  years,  or  of  the  second,  who  was  not  forty  years  of  age.' 
Privileges  having  disappeare^l,  the  natural  inequality  of  age  seemed 
to  be  the  only  plausible  base  for  a  s^'stem  of  two  chambers,  but 
whatever  may  have  been  its  value,  it  permitted  an  escape  from  tlie 
despotism  of  a  Convention.'  Tlie  executive  power  was  intrusted 
to  a  Directory  uf  five  members  elected  by  the  Council  of  Elders 
from  a  list  pmposed  by  the  Council  of  Five  Hundred.  Tliene 
was  repugnance  to  the  idea  of  the  direct  election  of  the  hcaij  of  the 
State  by  the  mass  of  electors.  The  directors  could  be  impeached 
by  the  legislative  power. 

§  494.  Tb0  Constitution  of  tb«  7«ar  VIII  <SSd  rrimair«)  gave 
to  the  executive  power  a  marked  preponflcrnncc  by  making  the 
legLilativc  power  excessively  complicated  and  especially  by  with- 
drawing too  far  from  the  nation  the  iiolitieal  assi-mhlies  which 
represented  it;  tliosc  who  compo.scd  it  were  the  elect  of  the 
government  rather  than  of  the  countr>*. 

1st,  The  Senate  watched  over  the  preservation  of  the  Constitu- 
tion ;  it  annulle<l  unconRtitutional  acts ;  it  revisetl  the  Constitution 
by  meatLs  of  organic  "  Senatus  ('onsnita  "  (thus  it  established  the 
Consulate  for  life,  in  lSfl2 ;  the  Kmpire  in  1804;  and  aholishefl 
the  Tribunate  in  1S07);  and  it  ciceted  from  departmental  Hits 
the  300  members  of  the  legislative  body,  the  100  tribunes,  tlic 


'The  Constituent  Ai»ombly  decided  that  Ha  mtfiahtirs  could  not  he 
m^mlHirs  or  Ihe  Leini^lative  Assembly.  The  Convention  desired,  on  the 
eonirary,  that  two  third«  of  th«  Li-giiUativu  Aaac-mbly  abould  be  taken 
from  its  memberH. 

*  Ltfl  I«  add  that  in  order  lo  be  elifpble  to  membership  in  the  Coun<'il 
of  Elders  it  was  neLvwsary  to  have  residt^d  in  Fninre  fifteen  .veurs  und  to 
be  married  or  to  be  a  «-idowc>r;  oetibAt«!  were  excluded  from  membership. 

*  The  Couneil  or  Eiden  bad  tlie  right  to  change  ibo  meeting  jAivie  of 
tbä  logüdaLive  budy. 
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ConsuU,  the  judges  of  the  Court  of  Cassation,  and  the  Commit 
sioners  of  Accounts. 

2d,  The  L«ffislulT«  Body  enacted  without  discussion  (benoe,  **tbe 
dumb  bod.v  ")  bills  presented  by  the  orators  of  the  jjovernmcnt  and 
discussed  by  the  orators  of  the  Tribunu«.  The  elections  were 
held  according  to  a  ver>' complicated  s\-stem  at  the  base  of  which, 
however,  was  universal,  or  qua^-uni versa],  suffra^  (twenty-one 
years  of  age.  residence  in  France  for  a  year,  and  not  being  a  hired 
dervant).  Tiiere  were;  1st,  conununal  lists  (containing  600,000 
names)  made  out  by  the  primar>'  electors  (Gve  or  six  million  io 
number),  from  which  the  executive  authority  chose  the  Laferior 
officeholders  and  judges ;  2d.  departmental  lists  (containing  50,000 
to  60,000  names)  from  which  the  superior  officeholders  and  judges 
were  chosen  ;  and  ^Jil,  a  national  list  (6.00O  names)  from  which  the 
Senate '  chose  the  members  of  the  legislative  body,  the  tribunals, 
the  Councilors  of  State,  the  ^tiiiisters,  the  judges  of  the  Court 
of  Caseation,  and  the  Commissioners  of  Accounts.* 


I 


i 


Topic  5.    Local  Administration 

§  495.  AdminütrUir«  Divirioiu.  —  In  the  place  of  the  oW 
administrative  divisions,  which  were  irregular,  unequal,  full  of 
"  enclaves,"  var>mg  according  to  administrative  services,  often 
having  no  other  basis  than  historical  tradition,  the  Constitutional 
Assembly  substituted  a  simple  division,  uiuform  areas  for  all 
services,  »o  as  to  render  the  action  of  the  central  power  both 
easier  and  more  certain.  These  divisions  were :  dvpaitxnents  (S3), 
districts '  (arrundissements  under  Napoleon),  and  cuitona,  em- 
bfHcing  a  certain  number  of  towns,  parishes,  or  communities  to 
which  the  Convention  gave  llie  general  name  of  communss  (Decree 
of  the  10ÜJ  Brumaire,  year  II).  Everj-wiiere  a  »ystem  of  self- 
govenmient  with  collective  administrative  bodies  chosen  by  ele^ 
tion  took  the  place  of  tlic  extreme  centralization  of  the  '*  anciea 
regime." 

$  496.  CoUectiT«  Administratioiu.  Anarchy.  —  Each  depart- 
ment and  t'ach  iliHtrict  had  an  administrative  Commission  divided 
into  a  Directory  or  executive  section,  and  a  Council  or  deliberative 

^  The  Senate  itxeU,  cbuacn  by  eh«  Couatitution.  wa»  rwruitod  by  tto- 
optatioti  from  list«  proparMl  by  th«  Icgi&lativ«  body,  tlie  TVibunat«,  and 
tn«  Fint  Consul. 

■  Cf.  "Senatus  eonsalui"  of  the  loth  Tfaermidor,  yeu  X :  aud  of 
2«t,h  Mortal.  v«»r  XII. 

'  DmhidImt  22,  1789 :  January  15.  and  February  35.  1790. 
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section,  elected  Hke  the  members  of  the  legislative  body  and  re- 
newable, one  half  ever>'  two  years.  The  arim  in  ist  ration  of  the 
department  was  composed  of  thirty-six  members  with  a  procureur- 
gencral  syndic ;  that  of  the  district  of  twelve  members  with  a  pro- 
cxireur  syndic.  There  could  be  no  deliberation  until  the  pro- 
cureur  syndics  had  been  heard.  The  district  assemblies  were 
subordinate  to  the  departmental  tL-^si'm!)lies;  but  between  these 
and  the  Rovcmment  there  was  no  intermeHian,';  if  the  king  could 
suspend  the  members  in  serious  cases,  or  even  procure  the  dissolu- 
tion of  the  legislative  body,  this  was  an  extreme  measure  to  which 
recourse  was  sclilom  ha<l  and  which  did  not  prevent  administrative 
anarchy. 

§  407.  Centralization.  —  Tlic  Convention  undertook  to  remedy 
the  evil  by  sending  "  delegates  at  large "  (January  26  and 
Marcli  0,  1703),  who  were  "  veritable  intendants  "  with  the  right 
to  have  .suspects  arrestcfl,  to  remove  officials,  and  to  take  urgent 
mea.snre3.  The  Decree  of  December  4,  1703  (14th  Frimaire,  year 
II),  even  abolüshcd  the  hierarchy  between  departments  and  dis- 
tricts, at  least  for  the  execution  of  the  revolutionary'  laws  and  for 
measures  of  public  safety  and  general  security  ;  the  districts, 
in  which  the  convention  placed  national  agents,  were  charge<l  with 
duties  of  supervision  and  were  oblige«!  to  render  an  account  every 
ten  days  to  the  committees  of  government;  they  fouud  devoted 
auxiliaries  in  the  revolutionary  committees  and  the  Jacobin 
societies.  Tlie  departmental  administrations,  reduced  to  their 
Directories,  lost  almost  all  im[K>rtance.  In  tliis  way  all  tlie  local 
authorities  fouiidthcmselvesstrictlysubortllnated  to  the  Committee 
of  Public  Safety.  After  the  downfall  of  Robespierre,  on  the  2Sth 
Germinal,  year  III,  the  departmental  and  district  organizations 
were  reestablishe<I  as  they  had  been  before  the  federalist  move- 
ment whose  progress  they  had  seemed  to  assist. 

The  Constitution  of  the  year  III  rerluced  the  departmental  ad- 
ministrations to  five  members  (\n  imitation  of  the  Directory) ; 
in  each  of  them,  and  in  each  municipality,  the  Directory  ap- 
pointed a  removable  commissioner  charged  with  supervising  the 
execution  of  the  lau-s.  The  districts  disappeared.  The  small 
muuicipalities  were  merged  into  municipalities  of  cantons  formed 
by  the  municipal  agents  elected  in  each  commune.  The  municipal 
administration  was  subordinated  to  the  administration  of  depart- 
ments and  these  latter  to  the  ministers.  The  Directory  had  the 
right  to  remove  them  all.  With  the  Constitution  of  the  year  V\\l 
there  was  a  definite  abandonment  of  the  3>atem  of  collective  ad- 
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tnini:4tration  uptm  which  s<>  many  correctives  hiiH  already  been 
brought  Ui  huiT  and  which  was  so  di5rre<literl.  The  exeeuti«* 
function  was  cxinfiHccI  U*  a  single  official,  a  prefect,  suhprcfiTt, 
or  mayor;  that  of  delib«ratlon  to  an  assembly,  the  eoufunl 
of  the  (iepnrtmcnt,  the  urromlissement,  or  tiic  miinirii>aUty. 
The  contentious  jurisdiction,  separated  from  adminLstratioo, 
passed  to  a  ctninci!  of  the  prefertiire.  Then  luily  there  bejcaa 
again,  in  a  France  leveled  and  equalised,  the  centralizstinn  of  the 
"  ancien  r^ime,"  more  absolute  than  it  had  ever  l»etrn  before  i 
the  same  officials  everywhere,  with  the  same  powers,  the  same 
hierarchy,  the  same  instructions  drawn  up  at  Paris  even  in  the 
minutest  detail. 

§  40Ä.  Th«  CommunM.  —  The  system  of  municipal  orgmnix^ 
tion,  already  in  force  during  the  "  ancien  rfpni*^''"  w-as  made 
general  by  the  Constituent  Assembly.'  The  municipal  admin- 
istration, elected  for  two  years,  one  half  renewable  every  year, 
of  a  number  proportional  to  the  jiupulutiim,  included  :  lat.  the 
municipal  body  (" corjw  municipal ")  diviilcd  into :  («)  a  bureau, one 
third,  and  (A)  a  council,  two  thirds;  2d>  tlie  notables,  double  the 
number;  and  3d,  the  mayor,  the  attorney  of  tlie  commune,  and, 
in  important  places,  a  substitute  for  this  attorney  (elected  f«»r  two 
years,  the  mayor  not  being  iramcfliatcly  reeligible). 

The  notables  ami  the  municipal  btwly  united  to  form  the  Council 
General  of  the  Commune  on  exceptional  occasions  when  impurtaiit 
matters  were  involved,  auc-h  as  suits,  loans,  extraordinary-  taxes, 
and  the  transfer  of  property.'  The  municijuil  body  was  subjected 
in  local  affairs  (administration  of  communal  property,  public 
works,  |»oliee,  etc.)  to  the  sun-eillance  of  the  district  an<l  depkart- 
mental  authorities,  but  «s-as  in  complete  dependence  upon  them 
in  matters  of  general  interest,  such  as  tlie  apportionment  and 
collection  of  taxes.  During  the  Terror,  revnlutionarj*  cnmmitt«» 
were  established  in  each  commune  to  exf>cute  the  laws  af^ainst 
suspects.  They  f^^dually  disappeared  after  the  Thermidorean 
reaction,  without  having  been  formally  abolished  (_tf.  Decree  uf 
the  7th  Fructidor,  year  U). 

■  Decree  of  December  14.  1789.  The  Decree  of  February-.  17no,  made 
tbo  c<ominiines  responsible  for  damBices  oausvd  on  aooount  of  rioLx :  <•/. 
Law  of  the  10th  Venil^.,  y<«r  IV.  In  nase  of  sedition,  the  munirip«!  mAt- 
thorititm  made  requisilioD«  upon  armed  forces,  hoisted  the  red  ftmg,  and 
read  the  Riot  Act  (marliiü  law.  October  21.  171^10. 

'  Cf.  Denw  of  Mey  21.  1700.  deAntiively  recolatintr  the  miiniüiiHtl 
oreaiusatioQ  or  Paha  and  dividing  thai  city  into  forU-eJabt  wotiona. 
rii«  role  which  the  eonuuuac  ot  Fans  played  aurinf  the  Revolution  iä  weQ 
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Topic  0.    Justice 

§499.  Dafflcts  of  Jiutloe  During  the  "  Anoian  lUfflzne."  '  — 
Tliere  was  cuuipluint  of  the  excessive  number  of  courts  (ecclesi- 
astical, seipiiurial.  adniinistnitive,  and  exceptional) ;  between  them 
the  (Icmurriiin  suitor  snmetitnes  remained  suspwided  for  long 
years  (jurisdictiunal  uncertainties},  appeals  and  petitions  leading 
him  from  uiie  to  aiiotlier  made  lawsuits  intermiimble.'  Frequently 
those  amenable  to  one  court  found  themselves  deprived  of  their 
natural  judges;  frequently,  also,  tlie  tribunals  were  not  con- 
veniently accessible,  so  irregular  and  extended  were  the  jwlicial 
divisions  of  the  Parliaments,  or  su  enc-imibered  still  vtns  the  public 
law  with  tlic  dfibris  of  feudalism.^  Wliile  the  old  magistracy  as 
s  whole  was  distinguished  for  its  integrity,  the  sale  of  judgeships 
and  exorbitant  judicial  fees  could  not  fail  to  throw  a  shadow  over 
its  goo<I  name.  Justice  was  somelinics  arbitrary  (commissioners 
and  "  Icttres  de  cachet"),  often  unequal  (removals  of  cases  to 
other  courts,*  "  com  mittimus,"  dwn-es  of  suspension  relieving 
great  personagi-s  fnim  paying  their  debts),  and  always  very  slow 
and  verj'  costly  in  consequence  of  the  comp  Heat  ions  of  the  |>ro- 
oedure.  From  the  time  of  Beccaria  and  the  appearance  of  tlic 
man  of  feeling  ("  Thommc  sensible  ")  in  the  litcmturc  of  the  17(K)  s, 
public  opinion  was  aroused  against  the  rigor  of  the  criminal  law 
(torture,  atrocious  punishments,  branding,  the  wheel,  quartering, 
etc.),'  and  against  a  mode  of  criminal  trial  which  scorns  to  have 
been  directed  toward  the  doom  of  the  accusal.  In  ihis  respect 
the  Kcvolution  had  much  to  n'form. 

§  5(X).  Under  the  Ravolutlon  the  monarchical  maxim;  "All 
justice  emanate«  from  the  king  "  became  "  All  justice  emanates 


'  The  Decree  at  Kovemlwr  .1.  I7H9,  suspended  the  parlinmonts  in- 
deflnit<?lv.  The  sciBiiioritd  eourte  were  aboushed  August  4, 1789.  Cf. 
Dec.  Ootohflr  ß.  1790. 

*  Somi^limr-i  therewereMXHHcnessivenppealB.  Fletxry.p.li  :  Ramcau. 
Prfipaitcau.  MoQtiimy.  Cb&teaudui].  Uloti«.  Parliatnent. 

•Near  CWHons-sur-Marne  was  tho  «Ua^  of  Saint-Memrofie.  Bouie  uf 
whoM  inhftbitanla  wpro  judjctHl  «t  Vilry,  otliem  at  Epemay  (none  at 
Oh&Ions). 

•  The  \r»r(iuifi  of  Beuvron,  wishing  w  hnve  t  he  marriacp  o'  W«  daughw-r 
annulled,  wpnt  Wforp  liw  PiLrliann-nl  wf  Purin,  ihen  had  the  caae  trän»« 
rorrad  to  I>ijOD.  and  to  Ai.x  iu  Provencr ;  se<'iiiK  (hat  he  was  goioe  to  lo«e 
hi»  Jiuit.  he  obtained  a,  judenicnl  from  the  Counril.  D'Avftut,  'Rjcho- 
lieu,"  IV,  30. 

'  It  is  t-oo  often  forgotten  that  the  «a vage  manners  of  older  days  noce««- 
Lat«d  pitilciwrciireMiotu:  l«lilbo»ud,  altlioiiEb  itenfttaonr  vanity  iMimo- 
thing  U>  admit  it,  the  security  which  we  eujoy  i*  derived  as  much  from 
the  mhumanity  of  the  old  lawn  as  from  our  own  elevation  of  the  moral 
level. 
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from  the  nation."    Justice  having  a  single  source,  a  single  class  of 
tribunals  was  orgaiiizeti  in  which  justice  was  reii<lere<i  in  tlie  name 
oE   the  State.    The  English  Jury  presented  itself  almost  as  a 
necessity:   was  it  not,  imleed,  a  fomi  of  popular  justice?     The 
Constituent  Asseinbl>'  introduced  It  for  the  trial  of  criminal  cases 
(Ijtw  of  April  30. 1790) ; '  if  it  rejected  the  jury  in  civil  cases,  it  was 
only  after  a  Hvely  discussion,  and  it  came  as  near  as  it  oould  by 
substituting,  in  the  place  of  irremovable  judges,  judges  appoinuxl 
for  a  fixed  term  (six  years)  and  holding  ufiice  by  election.     It  cre- 
ated tiirce  kinds  of  tribunals :   ordinary  or  district  courts  (coui 
of  the  departments  under  the  conslitutiim  of  1795),  justices  of  thi 
peace,  and  a  Court  uf  Review,     .\mong  the  district  courts,  tliere 
wa3  no  hierarchy,  the  judiciary  l>cing  an  emanation   from  the 
people  and  no  district  court  being  regarded  as  superior  to  an- 
other  (Law  of   Aug.  16,    1700,  Vol.  V);   appeal    lay  from   one 
district  court  to  another  only  by  an  accident  (circular  ap]Hrals).' 
However,  below  th<'se  ordinary  seats  of  justice  were  the  justicei  of 
th«  pflftca,  incxpen.sive  tribunals  intended  to  sit  in  judgment  upon 
the  cases  of  the  poor  and  to  try  to  prevent  lawsuits  through 
surcs  of  reconciliation.'    A  supreme  court,  the  Court  of  Rovlei 
was  charged  with   injuring  the   uniform    interpretation  of    the 


! 


>  Scleotion  of  the  jury;   Law  of  8ept«mh<»r  16,  1791. 
■Th«  trihtinalK  of  appeal  were  established  by  the  ConiititutioD  of 
year  VUI.  .iVrt.  61. 

•  Bosidca.  the  R^volul iomsts  Rndeavored  to  acoustom  traitors  to  avoM. 
resort  to  the  judgeB  and  fourts,  by  encooraffiag  arbitration.     The  rJKhl 
of  arbitraUon  was  one  of  lliuse  righu  wliioh  the  lq^.<ilat.un>  was  noL  authc 
ized  to  restrict.     The  Law  of  Au^st  1&-24.  17U0.  conremitu'  the  nrganirfcj 
Uon  of  the  judiciarj'.  proinded  for  the  creation  of  "  family  tnounal«     to  d«»* 
oide  disputes  hetw(>ea  ineiDlH>rsof  ihefamily  and  near  relativea.     likewia«, 
tbe  Law  of  Septcmb^-r  20.  17!r2.  ^vo  an  assQmhly  of  rfilativ«<i  and  frieoil« 
of  tbe  parties  ^urindR-tion  of  divorpe  «'ases.     Id  the  place  of  the  ja<" 
properiy  spoakiiiK.  iht-  Cuiiveniiun  Substitut«!  publir  arhitens,  whn  ' 
elMtod  every  year  by  the  o]<?ctorai  as>>omhlie^:    they  had  jurisdiction 
disputes  not  setllwl  by  private  arbiters  or  ^u^iliops  of  the  pea*-e ;    tbojr] 
ileliberalod  la  public,  ilelivored   their  opinions  orally:  rondnred  jt 
ment   in  laat   report,    trithout    formalitua  and   vitboul    expena«,    au< 
gave   the  reMOna  for  their  decisions  (Const.  1793.  Arts.  UI  to  95}.     Tbl 
orinuiizaLiun  of  this  putriarf^hsJ  juittiff!  seems  to  have  been  pmntptodj 
br    tho    illusionja   which    Itousseau  nourished  ("Oouv.  de  la   PoIok>i>^."' 
efc.  X). 

*  The  members,  fnrty-one  or  forty-two  in  numbeT,  were  nbosen  by  the 
secondary  elfn-tora  for  four  years,  one  jud)^  and  one  supplementary  jud^« 
for  each  department ;  half  of  the  eicbtv-thrr«  departniuot«.  forty-one« 
forty-two  a! lernatply,  electing  one  half  of  them  evi>ry  four  year«.  Tl 
\atig  added  to  Ibem  one  eommissioner  and  two  suhiititutea.  The 
of  the  ('oadoreet  Constitution.  1793.  substituted  for  them  ?rest  jtldKaa* 
of  aaaisea,  nailed  ''judieiiU  eensorH."  who  made  tours  of  inspe<!lion  tn  lb« 
depaitDMnts.  The  prineipl<<  of  election  waa  retained  until  the  Kmptre 
when  the  judges  of  the  Court  of  Ite^new  were  appointed  by  Napolräa : 
the  tribunal  took  the  name  of  Court. 
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law  throughout  all  the  State.'  'Iliu-s  was  rralizH  the  uniformity 
of  decisions,  a  necessary  complement  of  lojfialativo  unity  —  an 
achievement  which  the  "  anclen  regime  "  hod  not  hwu  able  to 
actomplish.*  A  new  principle,  the  obligation  of  all  the  courts  to 
give  the  reasons  for  their  decisions,  contributed  to  facilitate  this 
restdt.  Fnim  the  simplified  judicial  organization  with  which 
the  Constitutional  Assembly  endow»]  the  country,  certain  conse- 
C[uencps  followed,  namely :  the  abolition  of  exceptional  or  ex- 
traordinary ti>urt3  (with  the  exception  of  the  tribunals  of  oom- 
mcr«),  and  of  jurisdiction  privileges;  no  one  could  l>e  deprived 
of  his  natural  jurlp's.  and  all  citizens  without  distinction  were 
ohlif^  to  äUf  before  the  same  judges  and  according  to  the  same 
forms. 

§  501.  The  Beetloii  of  the  Judges  was  one  of  the  most  radical 
innovations  of  the  Constituent  Assembly.  This  had  no  prec- 
edents in  France  except  in  the  orgarnzation  of  tlie  tribunals  of 
commerce  and  tlic  councils  of  "  prude  hommes."  The  Constitu- 
tional Assembly,  considering  the  judicial  power  as  one  of  tlie  mani- 
festations of  the  national  sovereignty,  bi^lievcil  tiiat  those  who 
exercised  it  shouki  hold  it  through  elertion,  by  the  same  title  as 
those  who  exercised  the  legislative  power,  or  whn  exercised  a<]min- 
istrative  functions.  But  since  no  onecould  administer  justice  with- 
out having  si>ccial  attainments  and  without  having  had  a  certain 
experience,  the  Constitutional  Asst^mbly  provided  that  no  one 
could  he  selected  as  a  ju'lge  tmlcss  he  hwl  attaincrl  the  twenty -fifth 
year  of  age  and  had  ])ractice<i  forfivc  years  the  profession  of  lawyer.' 
The  Convention  (Decree  of  October  14, 1702)  made  all  citizen.'*  who 
were  twenty-five  years  of  age  eligible  to  juflgeships  without  other 
qualifications,  and  thus  opened  the  magistracy  to  the  politicians. 
The  Constitution  of  the  year  III  fixed  the  age  qualificjition  at 
thirty  years.  But  already  the  elective  s\*stem.  though  maintained 
in  theor>%  had  been  ha<lly  battered  down  in  practice.    The  Con- 

'  It»  jtiri^difftton  embmced  BhuneB  r>f  1 1»»  law.  th»  romoviU  «f  (iik<-«  from 
ouc  Iribuna!  t»  another  when  chall«iicpfl  for  partiality,  prizn  mout-y,  ju- 
risdictional pontlipts  or  doubts,  and  conllirL!)  or  ruling  in  criniinnl  nmtters. 
Conoeruiiu;  fontliots  of  powers,  cj.  the  Decree  wf  Oelober  7.  1790.  and 
the  Law  of  1U\  FrUflidor,  yoaj-  III. 

'  The  tribunal  of  Roww  could  not  p&si  upon  Ihc  merit«  of  tho  chMS 
brouidit  tH-fon)  it.  but  had  to  remand  (hem  for  exiiiuiiialion  lo  anolher 
tribunal  than  that  of  «hioh  it  had  roverRrd  thir  jud^niunt.  ThuK  wa« 
avoided  th«  abuKO  förniorly  committed  liy  tht'old  ractional  Coun^-il.  Thn 
iniarprulation uf  laws  oy  meansof  orders  Uikia^iuri«dtvtion  did  not  h(4onf[ 
to  it;  the  lepslativp  bodv.  in  nase  of  nMessity,  rundored  interpretative 
deeroM.     Const.  I7*J1,  c,.  'il. 

*  The  distriet  judges  were  chosen  by  the  seeondary  electors,  the  ju*- 
ticus  uf  the  peace  by  the  primary  elnctors. 
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vpntion  annullMl  the  judgments  of  the  electe«!  magistrates,  tried 
cases  it-iflf,  «iismissmi  the  jiulgfes,  and  electerl  new  ones.  By  ATrtuc 
of  a  decree  of  the  I4tli  VentAse,  year  III  (1795),  the  committee  o( 
Icfn^lntion  was  authorizal  to  appoint  thenceforth  admin  ist  niti\T 
officers,  mnni('i[>al  officers,  and  judges.  Various  laws  |jermitied 
the  DircctoFT,*  to  proceed  in  the  same  way  by  direct  appointment 
in  numerous  cases,  for  example,  in  case  of  the  annulment  i>f  eler^ 
tion.i.  when  they  had  not  been  held  within  the  prescrib«)  period, 
etc.  ITius  progress  was  made  toward  the  abandonment  of  the 
elective  system.  The  Constitution  of  the  year  V'lII,  Art.  45. 
»boliahed  it  finally  by  providing  that  the  first  Consul  shouM  ap- 
point the  judges.'  However,  until  the  establishment  of  the  consu- 
late for  life,  the  justices  of  the  peace  were  elected  by  the  cantonal 
assemblies  for  three  years,  and  the  judges  of  the  Court  of  Caasatinn 
by  the  Senate  for  life. 

If  the  elective  system  for  choosing  ju(lgt>s  is  viewed  tn  the  light 
of  experience  during  the  Revolution,  there  »  little  to  recommeml 
it;'  the  results  which  it  gave  during  this  period  were  hardl\' 
satisfactorj'.  By  making  ihc  judges  elective,  Üie  Ttevolution 
abolished  the  principle  of  Irrem ovabiUty  for  the  mngistmcj-.* 
that  is  to  say,  the  indeix'ndence  of  the  judges.  Th(tsc  who  wen» 
first  elected  were  wisely  enough  chosen,  but  when  they  tried 
to  apply  tlie  laws  impartially,  they  were  attacked  with  the  greatest 
violence  by  the  electors.  The  Convention  purged  the  mn{östrac>- 
and  the  new  elections  were  exclusively  political.  The  Constitution 
of  the  year  VIII  reestablished  the  rule  of  irremovability.* 

*No  qu&ti6i?stioiui  wer«  required  until  the  L*w  of  tbe  22d  VentAac, 
Tear  Xlf,  requiring  thf>  gr^df  of  liDenti8l<>  in  law  (fnini  tlie  1st  ViMid^ 
year  XVII) ;  th«)  I^w  of  thn  'Jinh  April,  IHIU,  pr(>i!icribMl  two  ye»n'  pra«». 
tie«  at  the  bar. 

'  C/..  however,  yennrroJ.  "L'inamovabiliti^  de  la  mafdstratur«',"  ISKJ; 
"Ilevol.  Fr.,"  Vol.  V;    and  .Wnr(in— S'arrwiurf.  "Et,  hist,  sur  rinamov.," 

*  It  has  hvKtx  «aid  that  the  prindple  of  irremovability  r«>inaJned.  but 
the  t«rmii  of  thd  juriftps  wero  rcalriPtPd  to  «hört  period« ;  npitlipr  the  rl«r- 
toffl  Dor  th«  executive  power  oould  remove  Ihem.  Thin  is  true :  but  thu* 
uoderstood.  the  rule  m  irremnva)>ilit.v  loxt  all  im^tortaooe.  Moreovm-. 
no  one  waa  deceived.  Thti  prinrinle  of  irrrmovahilily  vtut  refardod  »> 
iaooropatibte  with  revolutionary  ideas.  "The  judce»  were  not  the  pro- 
prietors of  justifw."  <iaid  tlupard  in  the  Constituent  AsHemhly  ;  "  what  i« 
a  life  «mptoymenl.  if  it   in  not   private  property?     Life  tenure  for  thp 

fudge«  n-a5  a  tieeful  inatitulion  under  another  order  of  thiovs:  it  wm  in 
OH'e  during  the  old  K-Rime;  analniMus  to  the  privilesea  of  Itodiea  and 
individuals,  it  jwwvod  as  a  barrier  for  des]Mitiiini.  bjjt  like  theiu  it  wa«  in- 
jorious  to  liberty."  "To  declare  for  the  principle  of  irremovability  is 
to  work  in  Ihe  interest  of  had  judf^n."  said  Roederer.  on  his  ride. 

*  Article  ÜH  nilained  tlie  [MKubdily  of  dero|ratin){  from  it  by  «ucoludioj; 
from  tbs  masiBtrature  judees  not  nurintaineH  ok  ifut  tUt  «f  ttigihlra  (wliien 
waa  revised  ever>'  three  years) ;   this  power,  whieh  was  not  made  nse  of. 
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§  .'M2.  Thfl  Princlpla  of  Che  Separation  o(  Powsrs  pntilllCf-d  three 
iuipiirtatil  rthults:  (A)  Ju-sticf  could  nut  In;  administered  by  the 
kin^,  uor,  in  general,  by  tlie  holders  of  executive  power,  nor  by  the 
lepslatlvc  body.'  (B)  Conversely,  tlu*  trilmnals  timid  not  encroach 
upon  tlic  administration  ;  while  in  Knglanil  public  ufliciuls  may  be 
iirralgned  before  the  courts  of  justice  by  private  individuals  on 
account  of  their  acts  ufd  are  civilly  and  erimiiully  responsible, 
in  France  the  jmlges  were  forbidden  to  cite  the  members  of  the 
admi3iistration  before  them  for  acta  done  in  their  offices  (Law  of 
August  Hi,  I'dd,  U,  i:i;  Dccn-e  of  the  Kith  Fniclidor,  year  III) ; 
by  tliis  means  encroachnicnt.s  upon  tbc  mltiiiniötration,  similar  to 
those  of  which  tlie  old  parliuincnts  were  guilty,  were  aimed  against. 
The  decision  of  administrative  eontroversies  was  intrusted  to  the 
administrative  bodies  themselves  (Decree  of  September  0-11, 
1790)  until  the  Constitution  of  the  year  VIIT,  Art.  52,  established 
a  superior  administrative  tribunal,  the  Council  of  State,  and  the 
Iäw  of  the  2Sth  l'hiviösc.  year  VIII,  created  a  Council  of  the 
Prefecture  in  each  department.'  (C)  The  judges  could  not 
meddle  in  the  exercise  of  legislative  |jower,  either  by  means  of 
orders  taking  juri.sdiction,'  or  by  preventing  or  suspending  the 
execution  of  the  laws;^  nor  could  they  pass  upon  the  consütu- 
tionality  of  tbc  laws. 

§503.  Procedure.  —  The  Decree  of  August  lfi-24,  I7fH>.  11, 
20,  prescribed  that  judicial  procedure  should  be  made  more  simple, 
more  expcilitious,  and  le.*»  expensive ;  but  this  order  was  executed 
only  by  the  Decree  of  the  3d  Brumaire,  year  II,  which  reciuced  to 
a  strict  minimum  the  pleadings  of  procedure,  required  that  they 
should  be  drawn  up  in  a  terse  style,  that  magistrates'  report'^  be 
simplified,''  that  the  judges  should  delil>crate  in  public,  and  that  the 


diiiapp«ar«d  with  the  list  of  eligibl(]is  at  tho  timo  of  tho  oonsulsto  for  lifo. 
Concerntiig  the  Empire  cf.  *'8«iatu8  Consull"  of  October  12.  1807,  «nd 
Etmein,  p.  343. 

■  Thii  Conittituttons  of  17DI  and  170Ö  dovotod  a  tipooial  chapter  to  Lhe 
judici».!  power.  CJ.  the  Conxtitution  of  the  year  VIII,  Tit,  V.  relating  to 
tbe  iribuuaU.     Cf.  Ougait,  "La  S6[)aratioD  aes  pouvoirs."  1803. 

*  Add :  the  Law  of  Scptombor  16.  Iä07,  reSalablishing  the  Court  of 
A«eounts. 

*  Decree  of  Aiunist  IC,  1790.  IT,  12.  Thp  tribunals  requiwtod,  ia  eaaw 
of  need,  the  leg^tuativ«  body  to  inlurpret  the  law  ur  to  mako  a  new  one. 
:'Ci>deGiv.,"/G-l.  5.     C/.  tboorders  takiiigjurisdk'tiun  by  theparliaiueat«. 

*  C/.  remoiifltraDee»  and  refusal<t  Tor  the  Purliamvnt)  to  rcKittler  iho 
laws.  The  Dof-ree  of  Aueusl  Hi.  l7'.ti>.  II.  11.  presfri>«€>d  that  the  Tribunals 
w«?n."  bound  forthwith  and  w-ithout  alteration  to  ent4.>r  io  a  spo'-ia!  rwni^ter 
thtf  Ibwi>  M'hioh  should  bdtwai  to  them  and  to  pubtisli  the  same  durinc  tbe 
wo«k  following. 

*  With  a  probihition  against  taking  depositions  or  disoovvr)'  liefor«  suit 
begun. 
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profession  of  solicitors  should  he  iibolishtv).  But  this  rlrcrco-  wns  rv- 
pealwl  on  the  ISth  Kmctiiior,  year VIII  (ISTli)).  ITntil  ihf  «c!npti«m 
of  the  (l<Mleof  180"  procedure  was  govcrntwl  hy  the  Ordinance  of 
I6f>7,'  by  certain  subsequent  ordinances,  and  by  some  spt-oial 
laws  of  the  revolutionary  period,-  making  nltt^jfcthcr  a  very  con- 
fused collection,  the  application  of  which  was  often  impossible. 

We  have  already  seen  how  the  advocates  were  di.splaceH  by 
official  dafendera.  Hy  a  strange  incnnsL^tency,  the  public  pni'^ 
ecutor  (commlAaoners  of  the  king),  although  appointed  by  the 
king  and  although  a  mere  agent  of  the  e^reciiüve  power,  k«pt 
tJie  irremovability  acquired  under  the  "  Ancicn  R^ime."  He 
lost  several  of  his  prerogatives;  the  initiation  of  criminftl  prrn«- 
ecutions  was  reserved  to  the  justices  of  the  peace,  the  aeciisation 
hail  to  be  made  by  a  public  aecuier  elected  hy  the  people.  Tlie 
Constitution  of  June  24,  179:1,  abolishcti  the  office,  but  that  of 
1795  reeatabiished  it  and  made  the  incumbent  removable.'  The 
public  accuser  disappeared  by  virtue  of  Article  ful  of  the  Constitu- 
tion of  1800.  The  Law  of  .September  16,  1791,  organized  the 
criminal  procedure  by  distinguishing  two  phases:  Ist,  the  pre- 
pnrutorj"  examination,  made  by  the  justice  of  the  peace  '  under  the 
control  of  the  public  accuser,  submitted  to  a  eini  tribunal,  «nd 
then  to  a  jur>'  of  accusation;  '2d.  the  final  examination  in  the 
presence  of  the  trial  jury;  the  pleadings  were  oral  and  public; 
the  jury  voted  according  to  their  inmost  convictions,  and  were 
not  fettered,  like  the  magistrates  of  former  times,  by  a  system  of 
techiiical  proofs.    Upon  tJie  counts  frami-d  by  the  commissioner  of 


<  Deorem  at  Oclolwr  10.  17%:  of  Aprir  2S.  1791 ;    and  of  Manth  6. 
1791. 


2l9l  VwK.yoBpVIl. 

'  D.HT«w  of  AuKiiiit  lß-24.  1790;   of  Hoplembdr  lft-29,  1791 ;  of  Oetu- 
Ikt  ia)-22.  17Ü2:  Const,  of  1795,  Aria.  2l6.  2ÖI. 

*  The  juBtwe«  of  th«  peace  were  thcrrforc  chftrgod  triih  thp  maJnl4>>J 
nanre  nf  tlir  piiMin»af#ty.     "  KUvliiiniy  tlw  people  to  exf-rpi-n?  ttin  mos 
geaüci  aod  coii^uhiie  of  poiitira)  pronouutiaua.  did  tiioy  noi  uiiprar  dus^« 
to  Mteumulftto  in  ibcir  i>cr«>nü  eveo'thiog  which  oould  rtukk«  polic«  trAt 

aiiiliziBK  for  tboac  wboiii  thuy  protoot«d.  revpvetsble  Tot  those  «v.-r  «Imi  _ 
ley  exeroiacd  surveUlaDue.  sod  reaiiaurint'  for  those  who  wnns  ^ 
their  authority  ?  "     "  Iiutnirtion  concerning  cnminal  proeedtirp,' 
ber  22,  1791.     Wth  two  of  his  poUeocu«^  or  assessors,  lln' 
pnane  mnstitutoH  rhf  conwtionnl  tribunal,  "wliich.  in  mpn 
tnual  nx-l  osp^eialty  liv  moral  iiilTupnit«."      He  Ixvame  a  poh<"i'  ji> 
by  autliopity  of  the  Öecrpe  of  the  3d  Urumair«,  year  IV.     I* rati! 
muniojpal  authority  oonstitut«d  the  tribunal  of  pulire.     Decree  m  .AniMut 
24,  1790.  3.  10. 
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the  king,  the  tribunal,  com|>os<yl  of  profeäsional  jui.lKfs.  pronounced 
tlic  punishment  which  resulteil  from  the  verdict  of  the  jury.  This 
system  gave  the  defense  ituprjrtaiit  guarantees.'  Arbitrary  im- 
prisonment and  the  unHmited  detentions  of  the  "  Ancien  Regime  " 
were  prohibited  by  virtue  of  measures  sucl»  as  tliat  wliich  required 
an  examination  within  twenty-four  hours  of  every  man  who  was 
arrested. 

§  .'/H.  Criminal  Legislation.-  — TJie  Declaration  of  tlie  RighU 
of  Man  and  the  Deere«  of  January  21,  1790,  established  new 
principles  In  criminal  matters ;  only  acts  injurious  to  society  were 
ck-clared  punishable  and  not  wrongs  consisting  only  in  intent ; ' 
the  law  could  establish  only  penalties  whicli  were  strictly  necessary, 
which  iiivuivetl  the  abulitiun  of  the  atrocious  punishments  of  the 
"  Ancien  Regime."  The  same  penalty  was  prescribeil  for  all  who 
committed  the  same  offense,  whatever  their  rank  or  condition ; 
offenses  being  personal,  the  family  could  not  be  attaintetl  by 
a  punishment  inflicted  upon  one  of  its  members.  Penalties  were 
proportioned  to  the  offense*  and  were  divided  into  three  classes: 
corporal  and  infamous,  correctiona],  and  municipal,  corresjwnding 
to  the  grades  of  offense,  crimes,  correctional,  and  municipal  offenses, 
and  corresponding  also  to  the  courts,  the  criminal  court  (judges 
and  juries),  tlic  correctional  police  Justice  of  the  peace  and  two 


■  Dwrees  of  OritoWr  8.  1789;  of  April  22.  1790;  »ml  iif  8viil«mber 
29,  1701.  Mu(lifi'.*altuiia  vmrv  iua<lo  lu  tbo  itubt;iK|uuut  <;oualitutiuiis,in 
the  Cado  of  tlit>  3d  Bramairo.  j-oar  IV.  in  the  Law  of  iho  ]9tb  FructJclor. 
year  V,  and  in  the  Cod*»  of  Cnminnl  Inntniotion  of  18<>(l. 

*  A,  Deajardtjta,  "Leu  Catiiora  di«  Etiit»  <i<^n(!ruiLX  cii  1789  ct  la  Ltffria- 
lation  Crimint'llo."  ISS."*;  Estrein.  "'Hisi.  do  la  procCd,  Crim.,"  1S82; 
Schaeffnrr,  IV.  322;  and  Detourhei,  "  Ia  procC-d.  crim.  au  XVII'SiAole." 
IÄ81. 

*  The  law  of  suspects  of  ScptcmbM-  17.  1793.  ordored  tho  arwut  of  all 
who,  by  thpir  iNjnduct.  l>y  tbwr  relntions.  liy  thrir  BiK-tj^-h,  or  writing« 
showed  tlivnu! elves  tu  hv  partisunu  of  lymiiuy  or  of  fedunLlisiii  uuil  there- 
foro  oncraica  of  liberty.  Committoo«  wore  charged  with  muking  the 
arrests  of  such  »ersotiit.  Thsl  of  tht>  27lh  Germinal  ordered  hII  former 
noblpB  to  leave  Pand,  all  fortiÜMl  placoe.  and  ull  uiaritimu  pari»,  under 
penalty  of  bein^  outlftwod.  Popular  commissions  tried  »11  persons  who, 
having  no  obvious  livelihood,  were  a^^eused  of  being  opixmed  to  the 
Rmrolution.  The  Law  of  the  22d  Prainal.  year  II  (June  10,  1794).  de- 
priv«!  Ihn  accused  of  advocate»,  abolished  the  testimony  of  un'tnesses.  aud 

Kn'serihed  the  death  penalty  for  all  who  opposed  the  irovcmment.  Thia 
iw  was  repwOed  after  the  dnwnfnll  of  Itohäapierre.  The  law  of  hciHlaf:es. 
24th  MtiHMidor,  year  III,  jimvidcd  (hat  Ibe  USgialative  body  ^ould  deride 
wbotht-r,  in  the  dupartmoniü  or  t^ommunes  whieb  were  !□  a  state  of  un- 
resl.  the  relatives  of  ''^miirrft«."  ihe  above-mentioned  nobles,  and  the 
relativvM  vf  brigandii  H)iould  he  Ix-ld  reiiponsibi«  for  a^saHsinations  and 
piiia«:«»  and  arrested  aad  held  ms  hoRtaees.  Its  execution  was  only  be^ua 
whoa  tho  law  was  abolishftd  during  the  Cnniiulate. 

'  Decree»  of  AurusI  I«,  1790;  of  September  29,  1791 ;  of  October  6, 
1701;  and  of  July  10,  1701. 
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aäseäsurs),  aiid  the  municipal  police  (three  judges  diosen  by  the 
muoidpal  ufliccrs  and  from  among  them).  The  penalties  pr^ 
scribed  by  the  Codv  of  September  25,  1791.  unlike  those  of 
the  "  Ancieii  H^ime,"  were  neither  per[)etual,  nor  atrocioiu,  nor 
arbitrary.  The  infliction  of  the  death  penalty '  was  limited  to 
(lempilniiun  (by  Uie  guillotine,  March  20.  1792) ;  there  were  to  be 
uu  more  mutilations,  nor  branding  with  red-hot  iruns,  nor  whipping ; 
honor  penance  ("  amende  honorable  "),  civil  death,  and  geuentl 
conß.scation  disappeared.  Throufili  hatred  of  urbitrarA'  puniiUi- 
mcnts,  fi.xcd  penalties  were  prescrilietl  which  did  not  {»ennit  the 
judge  to  take  account  either  of  aggravating  circumstances  or 
of  extenuating  circumstances.  The  right  of  panlon,  regardetl 
formerly  as  an  application  of  justice  resen'cd  hy  the  king  and 
consequently  exercise<l  by  him,  wa.s  abolished,  but  the  heaviest 
penultiett.  tike  putting  in  iron»  and  imprisonment,  were  no  long<er 
pt^rpetuul.  Conversely,  relmbilitatiun,  which  was  only  a  favor 
during  the  "  Aneien  R^ime,"  became  a  right. 

The  ctKle  of  offenses  and  jK-naltics  of  tli«  ^1  Brumaire,  year 
rV'  (17lKj).  the  personal  work  of  Merlin,  bad  especially  as  its  object 
tlie  regulation  of  criminal  procedure.  It  was  in^ired  with  the 
same  principles  as  the  precetling  laws;  on  some  jMUiits,  liwwrver, 
we  may  observe  "  a  tendency-  to  return  to  tlie  old  traditiuna."  ' 


Topic  7.    Fix.^nces 

§  505.  Equalitrin  Ratpectto  Ttiation,'  a  mnsrqtience  of  equality 
before  the  law,  wm  established  in  principle  by  the  Constituent 

■  The  Conventioa  decreed  that  the  death  penalty  abould  he  abolished 
al  iho  cumtliuiion  of  a  ^neral  peace.     Dt^Teti  of  Ot^tuber  6.  1703. 

*  Tho  Docroofl  of  November  29.  17U1.  a^aiant  rofrartory  pnest«.  ete., 
AgaiuHt  "4ini^^"  (KovemberU.  I7Ö1.  perpntual  banishment;  death  in 
caso  of  broakiitff  uf  a  ban;  28lh  Marrh,  17EK3.  Ci\-il  doatli  acaitut  all 
from  May  9.  1702).  The  law  of  »uspoots  of  September  17.  1793.  naö  ho 
vii-wi>(l  only  lis  an  emerßenpjr  measure  in  eoQlraoicLioD  with  the  prineiples 
of  tin-  Ki'voluliuii. 

Thtt  Bevolutioury  Tribunal.  Augfunt  17.  1792.  Mart>h  10.  1793,  DecrWM 
of  OcIoImt  21).  I7',t:i,  and  22d  Prairial,  year  MI.  must  be  regarded  in  the 
same  way  (summary  pMocdure  and  a  ciiriirlo  punishment,  death,  no  right 
of  apppal.  no  right  of  defptioe:  "  lo  patriots  ral.-<>ly  <>har){<'d  the  law  giv«t 
A  jury  of  patriuls  to  protool  thpm:  bill  «•onspiratorv  »hall  have  oo  sDob 
proteecioii  ').  TheDeoreeof  12  Prairial.  yew  III.  MaySl.  1796.aboUabe<) 
this  iribunaJ.  Campardat*.  "  llinl.  du  trib.  rÄvwI.,"  1ÖÜ2;  Berriat  SL  Prit^ 
"  1-a  jiji*li(?*^  rfx-ol." 

'  The  priacipla  of  pfAportioaalitr  :  the  Drxdaration  of  the  RlfhtA  of  Maa. 
Art.  13:  Const,  of  I7!».'>.  Art.  StJti;  Con«!,  of  179».  Art.  101:  -'Nq 
cititeo  is  exempted  from  the  hoaonblo  äblieation  of  ooDtribuÜDs  to  the 
public  expenaea,"  ConoemiiiK  the  |wogfo«»ve  tft.\.  <^.  injra,  p,  569,  n.  3. 
Thn  Law  of  March  IS,  1793 :  the  N'ational  CunwnlioD  decreed  as  a  prto* 
oipie  that  io  order  to  attain  aa  exact  proportion  in  the  apportionment  of 
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Assembly.  Even  the  term  "  tax  "  ("  impöt  ")  disappeared,  to 
give  plac-e  to  that  of  "rate"  (*' contribution  "),  a  fact  which 
implies  the  idea  of  an  equal  apportionment  among  all  of  the  public 
burdens,  and  the  consent  of  the  ratepayer  to  pay  his  share.  This 
consent  had  to  be  given  through  the  agency  of  his  representative; 
the  legislature  had  the  right  to  vote  the  tax ;  the  budgetarj'  decrees 
were  even  free*!  from  the  necessity  of  the  royal  sanction.  Instead 
of  the  secret  finances  of  the  monarchy,  under  which  all  sorts  of 
misdoings  were  jxjssible,  there  were  publicity  and  discussion  of 
the  budget.' 

The  financial  s.vstem  oF  the  old  monarchy  had  all  the  faults  of 
traditional  systems,  cuuiiiused  of  elennents  of  different  dates :  want 
of  logic,  the  existence  of  privileges,  and  a  c*omplicated  sj-stem  of 
administratiuu.  Tlie  Constitutional  Assembly  simplified  It  to  ex- 
cess, by  taking  too  much  account  both  of  popular  prejudice  and  of 
tlie  theories  of  tlie  pfiysiittcrats,  according  to  whom  land  was  the 
sole  source  of  wealth  and  therefore  tlie  only  proper  subject  of 
taxation.  It  began  by  abolishing  a  large  number  of  unpopular 
taxes, — aides,  salt  taxes,  tolls,  internal  customs  duties,  and  mono[>- 
olies;*  of  indirect  taxes  only  external  customs  duties  on  imported 
articles,  stamp  taxes,  and  registration  taxes  were  retained.' 

The  land  tax  became  the  principal  source  of  the  revenues  of 
the  State*  Ncvcrtliclcss,  movable  property  was  burdened,  as 
well  as  real  estate,  by  a  proportional  tax.*  By  means  of  patents, 
which  took  the  place  of  the  old  grants  of  freedom  to  trading  com- 
panies, indu-strial  and  commercial  property  wa.s  reached.*    The 

uxponditurM  that  oach  oitizcn  must  support  by  rooaon  of  his  abilitiM. 
then.'  )ihi>ulil  hi>  )ist«I>litthe(I  «  gniduAU^a  progrexsivo  t»x  on  Iu):iiry  and 
WL'aitb.  luad  ae  wvll  ue  iKTsuiially,  Siunpluiu-y  laws,  e.g.  tbal  of  the  7tb 
Thormidür,  yoiur  III,  ftbroeatod  bv  the  Low  of  April  2-1.  1S06. 

'  fJomrl,  ''Hint.  tin.  <Ir  1  m".  wnntH."  1897  ;  \trtrcr,  "  L»  CompUbilit« 
publiuuc  poadaiil  la  R^'VuIutiou."  1893.  The  Court  of  .Vcvoual^  vu 
abolisnod  nMtauM>  tlior«;!  wiwt  a  divtire  to  rosorro  to  the  Ic^slalur«  the  gur- 
veiilAni^Fi  ovpr  tht»  fjcpt-nditun"  of  th*  ttwiw- 

<■  Abulitioa  of  lullvri«».  tax  oa  lliv  un'dubty  of  Iho  poor. 

*  Supra,  p.  510.  Conrcmin^  abonalion  or  transfer  fc«B,  and  (lartio- 
iilftrly  Ktii-ceTtMion  twit,  whii^h  might  Muily  d^«n«rat«  inKi  Kpoliation  of 
the  iudividual  by  tbu  S(au>.  cf.  Docrc«  of  D«c«iiibt>r  &.  1790;  of  May 
27.  1791  .and  tho  Law  of  22d  Primairc.  yoar  VII.     Lajemhrc.  p.  403. 

*  Miutimuni :  0  p«r  cvni  uf  Ihi*  net  revvnue. 

*  Thv  tax  wa«  a  sou  por  livro  (5  |ior  ocnt )  or  a  twi>Dtt«tb  of  the  income 
f<alrulat«d  on  tlio  hasii«  of  th«  ntntal  value  of  houst-a.  tbi?  b<>ini;  lAken  as 
a  RJi^ii  of  fmU  evtat^'  w'ualth.  Dvoree  of  Jnnufu->'  1. 179L.  A  Kp«K-ütl  effort 
vas  mftde  ia  ftwuinf;  ibix  tax  to  avoid  ihtJ  arbitrarinaas  agaioift  which 
thorfi  WAS  flomplaint  under  tho  old  r<%tmo.  Tt  wa«  for  this  r«aM)n  that  an 
«xl«>rnal  t'x^n  was  takvn  as  tbvi  basie.  i.e.  thu  »it»  of  tb«  habitation. 

'  Tliu  patL'nt  cn-atLHl  by  tlti)  DMn«  of  March  2,  1701,  for  commercial 
and  industrial  professions  waa  extended  by  the  Ijivof  tho  Ist  Bramwre, 
year  VII,  to  tbu  hberoJ  profeesioiu. 
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collection  of  the  tax  and  the  ftdminiatrative  controversies  an^tnjf 
out  of  it  were  put  in  relation  with  the  nrw  jiolitical  iiivisioii.i.' 
A  minister  of  public  contributions  replaced  the  coinptrolk-r 
^neral,  and  a  bureau  of  general  accounts  the  Chamber  of  Ac- 
counts and  of  the  Covirt  of  Aids. 

§  506.  Nattonal  Prop»rty.  Tlie  conscnfation  of  the  crown 
domain  was  one  of  the  fundamental  laws  of  the  old  monarchy. 
I'tillowing  an  opposite  polity,  the  Revolution  liquidated  the 
enormous  patrimony  formed  by  the  union  of  the  crown  domain, 
the  lands  of  the  elcrffj',  and  those  of  the  "  emiRTes  "  (confisca- 
tion as  a  jKinalty;  r/.  the  Protestants  under  Louis  XIV).'  The 
immediate  purpose  was  the  pavment  of  the  public  ilebts,  but 
the  Revolutionists  were  equally  moved  by  hatred  of  mortmain 
lands ;  they  desired  to  [wircel  out  and  coramcrcializc  the^-  lands  * 
and  to  attach  to  tlie  new  rfpmc  the  jfreat  number  of  purchasers 
among  whom  the  national  possessions  would  be  ilivided.'*  The 
Decree  i»f  the  14th  of  May,  1790,  or<lere<l  their  sale  for  four  hun- 
dred millions.  But  as  tJiis  measure  could  not  be  realizetl  imine<li- 
ately,  at  least  not  without  a  great  depreciation  of  the  national 
domain,  the  StJite  adoptnl  the  expedient  of  acting  as  if  it  had 
received  the  price  set  upon  them  ;  it  issued  paper  money,  known 
as  asBlgnftts,  to  the  extent  of  four  hundred  millions  and  used  it  to 
pay  uflf  its  eredilors.*"  It  was  thought  that  tliese  Stale  notes 
would  beusc-d  to  acquire  tlie  national  property,  and  it  waspropiiseii 
that  they  should  be  relirwl  from  circulation  in  a  short  time,  when 
all  tlicsc  lands  should  W  sold;  but  they  were  evcrj'wliere  umiI 
as  a  new  kind  of  national  money.  This  change  of  object,  which 
was  made  all  the  more  easily  as  metallic  money  had  become  rare  in 
c-onsequence  of  political  troubles,  gave  rise  to  grave  datigers; 
of  these  the  leaders  were  conscious  and  attempted  to  forestall 
them  by  decreeing  that  the  isaue  of  "  assignats  "  should  never 


■CnncM-mini?  Ihe   "raulasirp!."   ej.   mpra,  p.  499,  n.  3,  Mid  Dmtmm 
AURUKt  4  and  Jl,  nod  tjeptember  )((,  I7UI. 

)  .Supra,  p.  478  aod  tollunmtr:  a  billion  lielonjifine  ic>  "<'t]iicr&"  uncW' 
the  It<MtorUioti  0K25). 

*  Bori«  Minae»,  "  Die  NDlionalKtitent-räu^serung  wfthr.  d.  fmiic. 
Revol,"  ISffJ.  C/.  "  It  dYwm.  jwlit.."  III.  2»KS.  "  R,  liiBt..'"  IKIM.  p.  HI.-, ; 
MnigarmlM;  ■' TliJ>iM^  Cliürlt«,"  IKÖü  (lliiiili-danmiie' ;  L*iw:hitzk}/,  "  I_a 
peiite  propri»?!*''  el  la  K^vol.,"  IS97.  In  wrlain  (feparl ment«.  »i  k-asi. 
the  nalional  property  ^^H-ms  tn  have  hfion  hmitfht  hy  »iMwulalom,  and  i  h(- 
peiMSUli  tiifi-Hfore  ox[HTtcni4<d  only  a  (ihan|p<  of  prupri^tor».  C/.  oonoHrn- 
iBir  the  numorou:^  Inwü  rr-lalinir  to  iiational  property,  the  "Table"  of  />u- 
verffitr. 

*  "  As^enat»  "  on  ihe  oxtnu>rdinar)~  treanuiy,  from  wbiob  had  to  tw 
the  prioe  for  nalional  property  «ild. 

568 


Cbaf.  XVI 


REVOLUTtOSART   PEHIOD 


IS  507 


exceed  the  value  of  llie  imtioiiiil  pixiperty  anil  that  there  shimid 
never  be  mure  than  1,2(M>,(KN)  livre»  uf  them  in  circulntiun.  Uut 
the  emerijencies  and  the  distress  of  the  treasury  were  stnmger 
than  the  hiws ;  fmrn  -WXt  niillions  the  number  rose  in  17Ö0  to  the 
maxiTriuni  »f  I.21K).(KKI,  U>  2.000,201  ).0()0  in  1792;  by  the  end  of 
17%  there  litul  bwn  issued  mure  lliati  40,000,000,000.  The  en- 
tire public  weiiltli  would  nut  have  lieeri  sufficient  tu  ^nirantee 
their  pajTiietit ;  mnreovcr,  they  had  depreeiateid  to  sudi  aji  ex- 
tent that  under  the  Diroetopy  KM»  Hvres  in  "  assignats  "  were 
worth  less  than  4  sous.  Tonitorial  warrants  ("  mandatj>  "),  with 
forced  cireiilation  ami  privileged  niurtKaKCS  oti  the  national 
possessions  (2Sth  Vent.,  year  IV),  displaecH  them  for  a  moDient 
and  had  some  success  because  rhey  represented  a  real  value  ;  hut 
having  in  their  turn  fallen  lielow  their  nominal  value,  they  were 
retired  from  (circulation  in  1797. 

§  507.  The  Public  Debt.  —  The  deficit  whicJi  eJcisled  at  the 
time  of  the  Hevolutitm  continued  ti)  increa,sc  even  to  tiie  period 
of  the  Directorj-.  By  abolishing  indirect  taxes,  the  Constituent 
Assembly  had  deprived  the  treasury  of  about  a  third  of  its  reve- 
nues; by  charging  the  municipal  authorities  with  the  preparation 
of  tlie  rolls  of  direct  taxes,  it  brought  about  the  ruin  of  the  State, 
because,  the  municipalities  not  performing  their  duties,  the  ta-tes 
almost  ceased  to  be  collected.'  Like  the  "  Ancien  K6gime  "  it 
made  bad  use  of  the  forced  loan  and  rendered  it  progressive.  The 
forced  loan  and  the  progressive  tax  on  wealth,'  established  by  the 
ConventioD  (Law  of  May  20,  179;i),'  were  aimed  at  the  luxury 
and  seJlishnesa  which  were  found  especially  among  the  enemies 
of  the  Republic,  the  true  *'  sans  culottes  "  (violent  Republicans) 
deeming  that  it  was  civic  duty  to  offer  their  superfluous  wealth 
to  the  State  in  its  pecuniary  distress,  through  subscriptions  or 
patriotic  contributions.  But  these  two  expedients  were  of  e(|ual 
worth,  one  had  no  more  success  than  the  other;  tlic  State,  which 
asked  for  a  billion,  ubtaiued  almost  nothing.  The  Dircct^iry 
went  so  far  as  to  oi^ijanixe  tlie  |KMjr  into  juries  of  equity  and  to 
pay  them  to  tax  the  rich.    Metallic  money  disappeared ;  wurth- 


'  Sioiirm.  II.  3SS  and  follnvriiiK. 

»  WithniitinterMt.  C f.  Stourm, '.i77.  May.  1793;  19th  PVimftire.  year 
IV ;  10th  Messidor  and  lytb  Thertnidor,  year  VII.  Diwree  of  Swptember 
23.  1703  (depAtfi). 

'  Progression  Trotn  10  to  50  per  ct^nt  up  to  'JUUO  francs  at  Jncomo ;  ahove 
that,  tbe  Stale  took  the  totality.  The  oeoessar^'  tQc^ume  which e»<»p^  the 
loan  was  1000  Üvthi  for  the  unmarried  man,  1.500  Tur  the  marriud  man. 
nlua  1000  for  his  wife,  ea^h  of  hi«  cbildron,  and  each  of  bis  aacendantn. 
Sfowrm.  II.  373. 

569 


15071 


m?TORT  OF  FBBNCB  WBUC  LAV 


ICbap    XV 


less  puper,  "'  ussignaty  "  and  »tlier  kinds,  flowed  into  tlie  public 
treasury.  Couiuicrw  and  industry  wen-  di-rply  injuri-<l  by  meas- 
ures an  Futile  for  the  State  as  they  were  ruinmis,  arlntrary,  anit 
unjust  for  individuals.  In  onlcr  to  avoid  the  di-prwiaUoti  of  tlie 
"  asHiKnats  "  and  to  prevent  jobbing,  the  Convention  abuliähed 
loan  societies  antl  close«!  the  exchange  (February  1,  1793). 

In  spite  of  these  strenuous  expedients  tlie  State  could  not  «- 
cai>e  bankruptcy.  But  at  li>a.st  this  deplorable  solution,  to  which 
the  "AncienUOgime"had  too  often  resigned  itself,  was  precwled  by 
one  useful  measure.  Canibon  eonceivcd  the  bapi>y  idea  nf  unify- 
ing the  public  debt ; '  in  place  of  the  old  si*niritieti,  dilTic.iilt  tii 
verify,  bearing  interest  at  different  rates,  the  principal  soinetimes 
demandable  am]  sonietimra  not,  tlie  creditors  of  the  State  were 
now  to  have  only  perpetual  and  irredeemable  guvernnient  stoc'k, 
maturing  at  the  same  time  and  bearing  the  some  rate  of  interest ; 
all  their  securities  were  converte<i  into  insrriptinns  on  a  register 
called  the  Graftt  Book  of  the  Public  D«bt.'^  I'nfortunately  the 
amount  of  arrearages  was  very  loi^,  200  milUons,  but  it  was 
reduced  to  100  millions  by  subjeeting  the  interest  to  a  tax  of  a 
fifth.  In  spite  of  tliis  measure  the  government,  at  the  end  of  its 
resources,  was  unable  to  pay  interest  on  the  debt ;  it  therefore  de- 
clareil  that  it  was  necessary  to  sell  its  pro|MTty  like  an  unfortunate 
debtor  and  as  un  act  of  goo<i  faith.  A  thin!  of  the  debt  (the 
coiuoUdatad  third)  was  inscribed  upon  a  new  Great  Book  and  re- 
mained charge«!  to  the  State,  the  other  two  thirds  (about  two 
Uiousjind  millions)*  were  repaid  by  treasury  vouchers  whicli  were 
receivable  for  the  acquisition  of  national  profierty,  but  which 
circulated  at  only  one  per  cent  of  their  nominal  value.  Tlic  State 
tlierefore  sulTered  partial  bankruptcy ;  as  everj'  class  of  citizens 
had  hatl  to  sulTer  from  tlie  troubles  of  Uie  Revolution,  the  security 
holders  resigned  themselves  to  this  loss  (September  30,  1797). 

*  Slourm,  ir.  330  and  following:  It.  202:  Ntvkcr  an<l  Colonne  wr^te 
oat  >hle  to  »Kne  u>  im  tlm  amount  of  ih«  ptihlio  dt^ht  —  *'Thorr>  diil  not 
exist  a  sintcle  otTlcial  rvcapitulalioD  of  the  Iü&ds;  the  Slat«  bomiwod 
without  knowinjT  what  it  owed." 

*  Siakitu  fuud  ofBoe,  Nov.,  1799.  Rank  of  FranMt,  January  23.  1800, 
united  witb  tbo  Curreat  AoDountK,  fouaded  in  17.S0. 

*  What  wore  tbflM  two  billions  in  rnrnpAriann  with  thn  Tarty-eighL 
billtoiu  of  anignatit,  tbo  two  and  oxw  half  hiUinn*  of  lurritorial  warrant«, 
the  three  biUioDB  of  arroar  expenses,  liquidatud  like  the  debt,  aad  bonds 
without  number?    5touria.  If.  343. 
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Topic  8.    The  Aruy 

§  508.   The  Army.  —  The  recruitment  of  the  army  took  place, 
as  in  the  past,  by  means  of  voluntary'  enlistment  (December  16, 

1789,  and  March  9,  1791).  But  the  appointment  of  the  chief 
commanders  was  reserved  only  in  part  to  the  king ;  a  dvil  oath 
was  required  of  all,  officers  and  soldiers  alike,  all  armed  bodies 
were  forbidden  to  deliberate,  and  a  code  of  offenses  and  mili- 
tary penalties  was  adopted  by  the  Constituent  Assembly.  The 
tricolor  was  adopted  as  the  national  flag.  The  royal  household 
gave  place  to  a  "  constitutional  guard  "  and  the  constabulary 
took  the  name  of  the  national  police  ("  gendarmerie  nationale  ")• 
The  militia  and  the  provincial  troops  were  abolished  (June  12, 

1790,  and  March  4, 1791)  only  to  reappear  on  the  29th  of  Septem- 
ber, 1791,  in  the  National  Guard  (organized  by  districts  and  by 
cantons  and  not  by  communes,  except  in  the  important  cities) ; 
to  belong  to  it  classed  one  as  an  active  citizen  (Decree  of  Sep- 
tember 28,  1789,  11,  4).  From  this  came  the  battalions  of  volim- 
teers  of  1792.  On  the  11th  of  July,  1792,  the  country  was  pro- 
claimed to  be  in  danger  and  a  "  lev6e  en  masse  "  was  decreed  on 
August  23, 1793.  It  was  by  this  means  that  the  system  of  oblig- 
atory service  for  all  Frenchmen  was  introduced.  The  exclusion 
of  foreigners  from  the  French  army  gave  it  a  character  entirely 
national. 
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poww  to,  293. 
"Annates."  159. 
AntTUstions,  83.  142,  n.  1. 
AppftQagt«.  481. 
Appsaagjjti,  righu  of,  482. 
Army,  tlic'  Ri^ynl.  during  Monarch- 
ical    Pvriud.     528;     tlio*  rogular 

troopa,    oHi) :     ilio    militia.    531 : 


the  Fair.  203. 
i  ßoüäucl.  critic^ism  of  ih&uryof  popu- 
!      lar  »ovcrfignly,  538. 
BotirgL>(iJKtu    iliiring    ftMidal    piniod, 
306;     how   acquired,   307;    how 
■      lost.  308. 
Boiirgi.'«.  l*rHitiiialic8ani'Lionof,  159. 
BudtfL'i.  hirit<>r>-  of,  in  England,  402. 
.Set  Finances. 

•■Cadabthb,"  499.  n.  2. 

Cieaar.   on  the  Oauls,   18 ;    on  the 

Oennanio  «hipfH,  14.  n.  1 ;    oon- 

quest  of  Oaul.  27. 
Capetian  dj'oaBly,  78. 
CapitaLion  tax.  501. 
Capitulariefl,  81. 
Carolingians.  displacement  of  Mer»- 

vijagians  liy,  73 ;  Courta  of,  80. 
C'aatps.  6. 


legislation  in  n.i>pect   to,  at  timo  '  CatholiiriBni.  the-  staU*  religion,  205. 
of  the  Rovolutiott,  571.  '  Catholic  Monanrhv.  Ih«.  154. 

Aasembli«!.  of  Itomnn  Empiro.  39:   Celibacy,  161.  n.  7. 
of   Franldsh   Monarrhy,    79;     of  i  "Censitaire."  283. 


Ih«  KoUibl«.  SO,  371 :  410,  n.  3; 
of  the  pnivinfic«  under  Louis  XVI. 
376;  Edict  of  1787  in  n-xpw-t  to. 
377:  of  (nhabit&ntx  of  local  eom- 
musities.  421. 


Assignals,  508. 

AtloniHy«,  461: 

AovocATBa. 


pubUo,  4G5.      See 


BAturFH,  th(».  401  :  powers  of.  408; 
dfiC'adtini'^  of,  44>4  :  judic^ial  powere 

of.  4.')2.       Str  SttikBCHAL. 

Bailiwirk.  the,  400;  j»  BsN^dcaAL- 

NHIP. 

Ban.  Iho  King's,  in  Prankish  mon- 


"Cenaivo,"  2S3.     Set  Cdptboui. 
"Centiömo  denier."  .'«Kt.  510. 
Centralization,   d«   Tt>rqu<<till«   on, 

396.  n.  4  :  iiyüteiu  ufl«r  the  Rovo- 

luiion.  557. 
ConturioQ,    Fraokish,  SS,    95,     See 

Pki>v<>ht. 
Chamber    of    Aocounis,    523.     Set 

FiN.VNCES. 

ChamlH-riain.  the  Franklsh.  86. 
Chamber  of  the  Edict,  440, 
"Champs  de  mai,"  79.  SO,  n.  1 ;  98, 

n.  .'». 
"Champs  de  Mars."  79.  98,  n.  5. 
CbanceUery,  FrankiBb,  84. 
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Chancellor.  392. 

Cb&acery  coun  of  Enf  land.  4S5. 

ChorlenuMcne.  coronauon  ur,  71.  70; 
ptedtfe  of  Kiersy,  75 ;  roJSsrablisb- 
ment  or  Western  Empire.  77 ;  re- 
form of  rnval  jusliw,  107. 

Charles  the  UaJd.  72. 

"Cliorepisoopus,  "  the.  160, 

Chureh.  thf  Chrinlian  ;  rftle  in  Coro- 
nation of  l<Vankiah  Idofca.  7U : 
OoiutituUoa  of,  15Ü ;  politieal 
evolution  of,  152;  the  Catholte 
moiuirchv,  154;  thp  reformation. 
1,W;  the  clersy.  156;  CeDtral 
government  of.  löd;  [wwers  of 
lh<i  hishop«,  159,  h.  4 ;  moniu»- 
tcries,  bosjpital»  and  schools,  164; 
pubHo  aasMtanee  hy.  ltu>:  piihlin 
«duoation  by,  ItiH ;  the  Uudifet  of, 
168:  property  of.  17a ;  eeelesia»- 
tical  posieasions  and  thn  feudal 
law,  176 ;  ertat«»  of.  and  the  rnon- 
luvby,  177;  eoclesiaBtipal  justice, 
182;  temporal  juriadietion  of, 
183;  jurisdiction  of.  in  M\-iI 
matters,  183;  jurisdicLion  of,  ia 
criminal  matters,  IK4;  Irihunals 
of,  1B4 ;  treatment  of  hereties  and 
Jews.  lt)l;  the  inquisition.  W2; 
lihertvofwinapienw,  lUÖ;  relation 
with  the  alat«,  im ;  libertie«  of  the 
GaUioan.  'Mi;  ci\il  eotistitutioo 
of  tlir  olfr^,  207;  politie«]  ih«o- 
riint  of  duniiic  Middl«  A^x,  5^. 

CitieonB.  active  and  pasnve  under 
Constitution  of  1791,  653. 

City,  Ibo.  duriuK  monsrohioiü  epoch, 
413  rf  sf-q. 

City  Council,  the.  418.  Sr€  Mo- 
NICIPAL  StSTEU. 

Civil  and  politieal  oqualilv,  MS. 
Civil  <>onMtiltition  of  Ihffl  «ergy,  207. 
Civil  list.  4^3  n.  I. 
Clan.  tho.  10;  Celtic.  11. 
Clergy.  tln<,  I5f..  1«),  Ifil ;  «Section 

ofn^T;  iLoponwnnliniRiunitvor, 

162;    during  feudal  period.  20C; 

reprmenlutioii  in  th<i  Ktutiw-Oen- 

cral,  304 ;    exomption  from  taxa> 

tion.  503. 
"ClienUMe,"  12. 
Clovia,    KiuK   of    the  Fnuiks.    04; 

«lootion  of.  70. 
Oode.    Tli«odo«iaa.    on    the   "Bin- 

pImAoto."  5fi:    on  land  owner- 

«bfpin  Haul.  62.  n.  1 
Code«  of  tht>  Revolution.  565.  566. 
Coina£T>.   Htrht  of,    103.     Ste  Ski- 

ONIORS. 

Colbert,  meamirw  of  in  aid  of  in- 

duHtry,  475. 
"Colonat"  and  "  Colon! "  of  Roman 

Empires  49 ;  origin  of,  51. 


Colonic«,  exploitation  of,  477. 
CoinitiH.  of  It*»me.  41. 
CoiiimillimUf-.  letters  of,  430. 
Communo«.  of  feudal  period^  340: 

ri^hU   of,   '253 ;     oraaaization   of 

ouiuiutHiraliua  of  1400,558.     £ec 

Mi'sit-iPAL  System. 
Conum  I  (lilies  of  inhaliitant«.  orenni- 

ZBliun  of,  420;  axsenihlim  of.  421 : 

revenufü  and  urpdosos  of,  4Z£. 
"  ('oni|»oid(i, "  49(5,  n,  5. 
Composition,    syBUim    of,     amon^ 

Fiomans,      111,     n.      5;      »win» 

Pranlu.  111. 
ComptroUer-eenPüTÜ     of      finaaoea, 

394.    Art  r'lNAScr». 
Concordat  of  1516.  150;    of  1438. 

20Q :  of  1801,  2U6. 
C^infederatians,  8.     Aw  Statk. 
Conscience,  liberty  of.  196;    darins 

"aneien  r^me.  '  340. 
Countable,  the  f-Vanldsli,  86 ;  durinc 

feudal  period,  392. 
Comitituuon^  of  179).  552:  of  1790. 

653;   of  1795.  554  :   of  1800,  555. 
Consulate  of  1799.  552. 
Consuls,  of  town»,  252;   aa  matris- 

Irat^n.  533,  n.  I-     Sm  Mitmicivai., 

SrSTEM. 

Convention,  national,  of  1702,  S63A 
Copyhold,  25H.  St«  Cbnsivb;  n»- 
turu  of,  283;  formation  of,  2S&: 
e(T<vtA,  28f»;  tninnninion  nt  land 
by,  '2^:  law  of  Revoluttoo  in 
respect     to,     203.      See     Land, 

OWNKIU«!!!!-    OF. 

Coronation,  of  Franldih  Iüibb.  71 ; 

of  Charlejna^e.  76;  oBreacmy  of, 

under  aneien  r«fl:itQe,  346. 
Corporation,  the  town.  416;  ol 

of.  418.    Ste  MuNiciPAi,  Stb 
Corporatioo«  nf  artinans  and 

chants  duriua  feudal  period.  30.fi 

memhiTK  of .  3 1 0 ;  ontanisacion  of. 

:)I2;    fuiielioTiH  of,   313;    law   of 

Hovoluliou  in  respect  to.  315. 
Con&e.  101. 
Corvfte.  myal.  499. 
Corvfie.  MriKoiorial.  321.    Sw  Ssi- 

GSIOR8. 

Counril  of  dispvteh««,  383:  of  El- 
dest, 555;  of  finaiMe.  384;  of 
Five  nundrod,  555 ;  of  n^nldih 
king.  86;  of  NWblea.  4Z3. 

Councfl  of  the  Kinir.  378 ;  in  Eng- 
land. 379  n.  1 :  during  the  130U  ». 
^SO;  definitive  oreaoisation,  3K2;^ 

Eowerv  of,  385;    as  a  rourl.  386j 
tw  of  the  lievolution  in  r«s[ 
to.  387;    disinteeration  oif,   4X>.' 
See  KitKi. 
Council  of  Stale.  .'vi2. 
Councilors  of  state,  384. 
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Count,  the  Frankiah,  90;   subordi- 

iut«B  of,  92. 
CuudI  ur  the  ^aJttce,  302. 
OounU  P&latm«.  K4. 
Coualy.  the  Prankiah.  90. 
Court,  the  royal,  durimf  ihii "  ancinn 

rÄgime,"  354,     Su^  King. 
Court-  of  inqueat»  and  requent«.  430, 

Ste  .tvinVlCB.  &rWtK1t    OP. 

Court  ot  Peer«,  434. 

Courts,    of    thp    (.'arulintciftiui,    SO ; 

pBlrimnnial,  128;  ntficprs  ot,  47], 
Courts,  royal,  iitidpr  thf«  Monarchy, 

427;  Chambers  of,  429:    rcvursal 

of  decisionti  of.  431 ;   of  KnglAnd. 

4;ir> ;   of  a«rmany,  436,  453.     Stc 

JUBTtCE.    SYRTEU    of. 

Criminal  IppHlfttion  a/tor  the  Rpvo- 

lution.  A(>>'>. 
Criminal  procedura,  rtx>nnkni£atioa 

of,  lifter  the  Revolution,  564. 
Crown,     the,     under    the    "aiiviva 

r^mo,"  Ittw  of  sucoewlon.  343; 

right«  luid  titlpa,  347;   how  lost. 

34S;    »g»  of   majority  of  we»rw, 

34Ö;     ivgeacy.    350:     lofHslativu 

power  of,  sua.     Ste  ConoKATioK 

AND    KlNO. 

Cupbearer,  in  Court  of  FVanktsh 
King.  86;  during  the  tfudtl 
poHod,  392. 

Customs,  the.  Compilation  of,  375. 

DAüpniN,    itatua    of,    during    the 

mon&rehv.  3Ö3. 

Drbt.  piiblio,  .514. 

*'D«cimui!."  405.  n.  3. 

DMlaration  of  rights  of  1789.  543. 

Devolution,  175. 

Dime,  the,  488.  n.  2. 

Dircetory  of  1795.  S52. 

Domain.  tulministratioQ  of,  in  Frank- 
ish  Monarchy.  85;  under  fdudul 
r^mo.  2i30:  roj-al.  during  "an- 
cie»  r^im«,"  4*8;  judivisibility 
and  inalivnubility  of.  4Si);  eji- 
coptionfi.  4SI ;  law  of  the  Revolu- 
tion in  nqtpect  to,  484. 

Domaiual  duv«,  4S5 ;  revenuES,  487, 
n.5. 

Donation  of  Con^taulint;.  75. 

Domtionfi  of  Frtim^h  Kings,  146. 

Duke,  the  Merovingian,  93. 

EccLEitiuiTiCAi.  iurisdirtion,  nrigin 
of,  IS2:  in  ci\-i!  mattww,  1S3;  in 
oriminaJ  matters.  184  ;  clecadeooe 
of.  ISO ;  intervRntion  of  Statä  in. 
1»9. 

Ee(.>lraiastical  propfrly,  172 ;  and 
th(>  fpiidal  law.  176 ;  and  the  mon- 
archy, 177;  •.'onv<<ni)on  into  na- 
tional property,  181.  n.  2. 


EodMdastir'a]     tribunals,     comixtxt- 

tionof.  I.S4;  «Mmpt* K-nee  of.  185; 

See  JtJBTtCK.  Strtku  or. 
"Eehevinat,"  24«. 
Eoonomio  RhangQH  of  the  Kcvolu- 

lion,  .'>40. 
Kdiot  of  Clothair  II.  on  jurisdiotion 

of    e<!olesia^  ti<^al    I  ribunale.    185 ; 

of    NanU«,   and    toUtration,    104, 

19.'),  n.  I  ;    of  OrrolMT  IfiSft,  rv\0- 

uation  of  Edict  of  Nanlos  by.  195; 

of  June  27.  17S7.  377;    of  1092. 

410;  of  Marly.  4lfi. 
Emancipation  of  nGrtn,  330. 
■'KmphytiSo«»."  54. 
"Kniphvl^te,"  i>5. 
Knifland,  oourto  of.  431^,  456;  4lri|^ 

of  jury  in,  4.^:    the  bar  nt;  4Si, 

n.'Z;      budgetary    law    of,    492; 

parliamentary     government     in. 

539.     St*  JuBTicB.  Syste«  np. 
Ennoblement,  during  feudal  period, 

290. 
Episcopal  System,  the.  155. 
Equality,  oival  and  politieal,  648. 
Estates,'  tho  three  orden  of.  361 : 

htitorr  of,  361  t.t  s/iq. ;  repreeent«' 

tionor.3ß4;  of  thfr provinces, 371 ; 

of  Languedoc,  'i~'A ;  decadence  of, 

375.       .W    STATEfl-ClEKEBAl.. 

EvDcation.H,  4^il). 
Ex(!ommunicatioo.  188,  n.  3, 
Expense»  of  feudal  monarchH,  473. 

Paira  and  AfARKETa.  245. 
Faniierf-genoral,     51 1.       Set.      Vl- 

SASCK». 

Fealtv  and  bomogo.  262. 

Federal  slalvs,  S.      Sre  SVATR. 

Feisa.  Hurplice,  171. 

Feudal  bond,  rupture  of.  280. 

Feudal  court»,  orgatiiiutlion  and 
proL-edure,  223  et  «c?. 

Feudal  duos  and  impotüilions,  236: 
produr^U  of,  240. 

Fuudali^m.  causes  of  establishment 
of.  213:  deoadenoeof.  214;  (dndn 
of.221  ;  «ydlt^mof  rMl«tnptioB,27S. 

Feudal  law,  eooluBiMtical  ponos- 
siona  under,  176. 

Feudal  lUgim«.  origins  of,  126 ; 
iramunity.  120;  goueral  charao* 
terifitica  of.  210;  legislative  and 
administrative  system»  of.  218; 
towns  of,  243 ;  fuirx  and  market«. 
1M5;  land  tenure  under.  142,211, 
2.'>8;  status  of  person«,  130.  295; 
nohilitv.  206 :  bourgeoisie  of, 
:iOI! ;  guildH.  308 ;  offleoTB  of  King's 
Court,  391 ;   flnanoes  of,  474. 

Feudal  Right!«.  240;  abolition  of. 
241 :  law  of  R«volutioQ  io  rMpeot 
to,  242. 
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FeuHol  Seizure.  2S1. 

Fief,  25'i:  vanul-icB  of,  36t  ;  c>oii- 
elituiiuQ  at,  StiS;  (■aiMKtly  to 
grant  »od  receive,  265;  riffbls  of 
sei^rnior  nnd  viuwrnl  ovur,  26S; 
traiisuii^iaiuii  of.  2ti9:  individbU- 
ity  of.  271;  di\-ij!ion  of.  27-*: 
power  to  aJieoat«  "inlvr  vivOM," 
277 :  System  of  redompliuu,  278 ; 
mutAtfon  foM,  278;^proliibition 
of  disnivnilwrnivnt,  27^;  uli^nti- 
ticio  Ui  ViUfiiu,  270 ;  abolition  of, 
282. 

FipfB,  220. 

Fiuanci.'s,  of  Roman  Empire,  3fi; 
under  Frankish  Enonan-h^-,  UU ; 
•moug  Qurratuu.  9Ö;  dttnrig  tlit- 
andeu  nSgimD.  473 ;  rmeiptH  and 
cxpeoMS,  474;  Hue«.  474~.%ll>; 
llio  publiti  dobt,  514 ;  admini»- 
Lration  of.  516;  «ourts  of,  S16.  n. 
1;  rcofiv*irsftod  (rpftsurprsof.517; 
RUpwrinU^ndutitK  mid  ta'niTuls  of. 
S19,  520;  iotviiiljints  and  rump- 
troU«n,  521 ;  ch&mber  of  ao 
count)«,  522;  dttfi'L-ts  of  syKtem  of, 
iiadcr  anciitu  r^mo,  525;  rmr- 
(canization  of,  aft«r  Itovölution, 
-Vi«. 

Piiian«e«  of  Monarchy,  «uperin- 
u-ndcnt  of,  304. 

Fnrf<-ilurf,  in  feudal  law,  280. 

"  Foriiiariinfu,"  320. 

"FrsHk-Aimoign,"  294. 

Kruukisb  Motianihy,  Ul :  taxm,  fi3 : 
poll  MoaI  Organization  nf,  fkl;  Ger- 
man chivT.  114;  di\-ision  of  Xhe 
kiuitdum.  ti4 ;  "w«rBeld"  in,  W. 
67 ;  king's  ban.  Gk ;  the  king, 
6>S;  anuitiline  and  ponmatiun  of, 
70;  Kings  or  by  Onux-  of  flod. 
71 ;  chango  of  dynastio<i.  7'.i ; 
prinriiple  of  ele'-tion  to  th«  throne, 
yS  :  popular  assomblios  of,  7H : 
t«gi«lativr<  po«-cr  of  tho  kinf,  81 ; 
Uiecourt.^Ü;  Mayor  of  the  polaoe. 
83;  royal  cliuniT4dli>r>'.  84;  ad- 
ministration of  domain  in,  K5; 
provincial  adiniaiitratiori  in,  M7; 
miUtary  organi%aiion.  Ot^:  fi- 
DancAB,  dti ;  judicial  ore&ni«a- 
lion  and  procedure.  IW;  Tribu- 
nal of  the  King.  10ft. 

F^m'^ltonarica,  of  Rome,  46;  aiv 
(•online  to  Salir  Law.  87;  nobOity 
of  during  füudal  poriod,  290. 

FiHtcl  r!>'  Coulange«,  on  political 
inslitutiona,  3.  n.  1 ;  on  the  Ro- 
man '"wer^d."  63. 

Oabelle,  the.  501.     Set  Pikanccs. 
Oallio  and  Oermamo  tovoa,  15. 
GallicAoiara,  155. 


Gaul,  riasscs  of  population  in.  16; 

(Hjlitii-ol     ■irKami     of,     19 ;     la 

or   uliitft».   22 ;    uouquc^l    of, 

»»tablishnic-Qt  of  Borbariaiii 

61. 
"<3uas,"  10;    among  tlw  In>quaEi;< 

11 :  Roman.  12. 
OMmania,  rUumm  oI  pouulatiou  in, 

16;  Kinft'«  powct)  in.  06. 
Oermani«  chief,  in  PrvUdsh  Mon- 
archy, 64. 
Ouniuuuu   retiuuc,    14 :    BMcanblnJ 

10:  sonjLlo.  21;  kineB  or  e)Atf£ 

22. 
(Iftrmany,  feudal  nobility  of,  303,' 

n.  8. 
QoT4!mm«ot,  deßnitjon  of,  2 ;  romu 

of,  5. 
Governor,  th«,  during  mon&roliie*! 

«pooh,  405. 
Gm».  I<'ii«p8  of,  430. 
••0rafio."S8. 
Grand  Chamtwrtain,  302. 
Gruat  i^hambtT,  'tSS. 
"Gr*at  Day«."  443. 
Gn<gory  of  Tours,  on  Praokiah  ••- 

8omblie!<,  79;    on  Praaldsli  t&xft*J 

tion.  ino. 

Ground  nuit«,  289. 

GuQds,  248:    during  fmidal  period. 

308:    members  of,  310;    otgiuii- 

ution  of,  312. 

Heirs,  of  Befg.  271. 

Her^lira.  [awn  aKaitisl,  192. 

1  tomago  and  feol^,  262 ;  Ucg»,  207.  . 

Hundred,  the,  94. 

luurs'tTY,   Roman.   126;  Fruikish, 

127;   cause«  of,  130;    eoolMiHtJ* 

cal.  162;    real  ininiunily  of  the 

("hurch.  17^.  17S, 
Indi»,  "luivws  and  CMlv*  in,  6. 
Individual,  rights  uf,  nol  forth  ia  the 

dedotBtlon  of  right«  of  17S&,  544, 

548. 
Indulgence,  the.  175. 
Industry.  uM>  of.  in  Pranr«,  476. 
Infi^udalion,  206. 
InquL«!.  Ihu  Carolingian.  119. 
Inquisition,  th«  Froncb.  192;    193;, 

n,  1. 
Intendant,  the.  406 ;  origin  of,  407; 

powers  of,  40S;    ImportMiea  of. 

411. 
Investiture,  ituarr«!  over,  ISS,  200; 

nature  of  during  feudal   parried, 

264. 
Ironunia.  matem&l  *'geii8**  anioiif; 


Jewinn  Law,  sonroes  of,  107,  tu  i. 
Jews,  the,  197, 
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JudffCe,  purcbiwabitity  and  hofvdity 
momwe.  458,  400;  inviuovaltif- 
ity  of,  459,  462;  eieoUitn  of,  alitor 
the  It«voIutioD.  501. 

Judicial  combat,  trial  by.  123:  dia- 
a^ jM'amnpe  of,  125. 

Judtoial  oresnizalion,  uoder  lYaaki», 
104:  (lojiular  justioe,  KM:  royal 
iustic«,  106;  the  Tribunal  of  Ihc 
KJujc,  108 ;  juriwiiotioD  of  th« 
Kine's  Court.  109;  during  the 
ttuaal  period,  219;  during  the 
"aiiciea  r^imo,"  Ch.  XII;  r«»- 
organJEAtion  or,  after  the  Revo- 
luUon,  .ViO. 

Judii;ial  proeedurc,  under  PrankH, 
111;  pri^Tile  vengeanee.  Ill; 
vuiii[ioMtioii,  111;  primitiv«  pn>- 
ecdure,  113;  varieties  of  proof, 
116;  ordcalit,  122;  judicial  com- 
bat, 123. 

Judioiul  procedure  during  the  feudal 
fMTiod,  227 ;  after  the  llevolu- 
tiun,  hlhi. 

Judiciary,  «w  Courts,  Jdsticb,  and 

1' ARMAMENTS. 

Jurv,  irilrodui'tiou  tjt,  after  tbe 
Revolution.  ,000. 

Justice;  system  of  inRomnn  Empire. 
32;  «ysU'iii  of  in  Praiikiwli  Mon- 
archy. 104  ;  syetem  of  ewk«ia<t[i- 
cal.  182  :  King  a»  sourer»  of.  427 : 
deleKstud  and  niMn-vtMl.  42S:  de- 
fect« of  during  the  "ancien  rß- 
ffline,"  Ö51-);  change«  made  by 
uie  Revululiuti.  559  et  a«q. 

Justioai  of  the  peace.  560;  after  the 
Revolution,  564,  n.  4. 

Kisa.  of  »anlriuh  Moiuh^.  6K; 

caronatioii    of,    71 ;     l«giälativn 

power,  SI :    court  of.  R2;  Ouuncil 

of,  86;    personal  service  of.  H6; 

domain  of.  102;   tribunal  of,  108; 

jurisdictiuti  uf  King'»  Court,  109. 

Set-  CiwviS. 
Kiog,  durinjt  period  of  monarchy, 

coaneil   of.  37S:    court  of,  391; 

KMirc«)   of    all   juittice,    427.     Str 

COOBT. 
KJDg'R  quonintine.  217. 

Labor,  freedom  of  during  "annten 
rä^me."  340. 

Laborera,  aiwooiationa  of.  in  Roman 
Empire,  47. 

Land,  ownership  of  in  Koman  Bm- 
pir«,  5:t :  modn  of  explnitation  of. 
54:  status  of .  in  Frankiah  Slate, 
142:  Tenancy  at  Will.  143;  dur- 
ing feud^il  pcrind.  211,  2ÜS;  Uw 
of  Revolution  in  respect  to.  290. 
549.    S»e  Tbnohe,  ffeioNioita. 


Luuguedof.  Eiitaie«  of,  ST^I. 
Law  of  8ui<ipfiot8  1793.  5ttö.  n.  3. 
lx*eiKlative   power,  of   the  Crowa 

mG.    Set  CitowN,  Kino. 
"Lettrm  de  Caehet."  449. 
Lilwrty,  under  Ihe  uionarchv.  338, 

proviaions  in  rt-spect  to  in  ucelara^ 

tion  of  rights  of  17S9.  5'i;i.  547. 
Literary  properly,  law  of  1793,  .550. 
■*UUV"  138. 
Local  adminitctralinn.  in  inonar«M- 

vaI    epix'h,    39!>:      ihc    Imiliwieks 

and  st)iiL>schal)iliips,  4(X);  the 
^vcrnment  diatrietA.  4(t5:  tax« 
ing  dUtricl»,  400;  cilitw  mud  vil- 
lage«. 413. 

Lodgment.  101. 

Lord  ChanC'llor  of  HtiKlnnd,  395. 

Ukthoir,  King  of  the  Frank»,  GO,  72 ; 
coronalioD  of,  76,  n.  2;  case  of. 
201,  n.  I. 

Magistratrs,  of  Rome.  42. 

Muriu«,  |hi^,  during  muriaruhical 
pt»riod,  Ö32. 

Marshals.  471. 

Mnrtvl,  Cliarle«,  73;  donations  of, 
146. 

MaBt«r«  of  reaueat«.  4:19. 

Alayor.  th«,  417  H  »r*/. 

Mayor  of  the  Polnee.  83. 

Metropolitan,  the.  l.W. 

.Military  Orgaiuzaiioii  under  Frank- 
iHb  Monarchy.  OK ;  Corolingian 
I^eforms  in.  914;  fcudaliuitioii  of, 
99.     See  AbMT. 

Military  Organization  during  Mo- 
narclücjü  Period.  528;  feudal 
troope,  murcenarii'it  and  the  Itoyol 
Army.  öfiS;  method  of  ri-eruiU 
inB.5.'J0;  th«<miiriiic..'i32;  reforms 
of  Richelieu  and  Colbert,  532.  Sri" 
Aruy. 

Mines.  4Sfl. 

^IiniHter}t.  ru»poD8tbUity  of  in  Eng- 
land.  541. 

Mimxtr^'.  during  ancien  rteimo, 
390;  offiecrsuf,  392:  SoDre&ui« 
of  State.  395. 

Minom.  power  to  inherit  fief«,  270. 

•'Missi  Duniinici."  95;  orijji"  of, 
95;  on^finmilion  under  Carnlin- 
giaos,  90:  power»,  9<);  eootrol 
of  administration  by,  OO;  control 
over  Lay  FHinctionaries,  96:  over 
Eei>lesiii8ties,  97 ;  direct  aotiOQ  of, 
97 ;  <leeadeniH>  of.  97. 

Mommsen.  on  the  Oaulii.  27. 

Monarchy,  Universal,  and  Christen- 
dom, i  7 :  EoctraioHlii-al  Estates 
and.  177;  period  of.  329  rt  tear. 
nature  of  royal  power  under,  330. 
341:    the  feudal.  332;    the  abso- 
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lute.  333;  the  limit«<d.  334;  rhar- 
»ct4jr  of  floverdirnty  uudcr,  335 ; 
riRhu  ot  aubjecta,  337 :  indind- 
uftl  lilwrty  uuder.  IVIH.  34<J;  rixht 
of  prtiiifirty.  3;M) ;  indi^isiliilily  of. 
343;  law  of  flunxtssion  to  throno. 
341 ;  coronation  ofremoDy  of. 
34.'> :  Hovcreinraty  undur,  349 ; 
royal  f&milv.  :i62:  the  royaS 
court.  354;  of  1791.551. 

Mon<>y.  right    of   Coinae«    by  Sci- 
(tniora.  Ülil ;  by  towna.  254; 
t*ni  of.  from  tb«  13(Kta.  48». 
CoiN.vm:. 

Monopolies,  of  aeigniors,  4Ji5. 
SEiusione. 

Montesquieu  quoted,  468;  OQ  pop- 
ular «leotion.  54t>;  oa  sopwation 
of  powen,  547. 

Mortnuun,  during  fvudal  period, 
322. 

"Mundium."  Royal,  in  PranJcwb 
Monarchy,  00. 

MutiiciiiA],  L-lootioD«.  415;  admin- 
istrstiou,  410;  ruvvnutw  and  vx- 
ponmit.  418. 

Miinioioal  aystem.  of  Rome,  40: 
dwadt'HW  of,  44 ;  of  fuudal 
pvriod,  243 ;  ovwOuaw  ot  Ubnties 
of,  255;  durinc  nuuureliioal 
«poch.  413  tt  «cf. ;  of  FVanc« 
after  tbo  Rcvololioo,  5S8.     Ste 

CiTT. 

Kantea.  Edict  of.  104 ;  195,  n.  1 ; 

rvvofation  of.  195. 
"Nantissi-menl,'*  280._ 
NuEional  propt>rty.  tc^f^islultun  of  the 

Kf'vntutmn  in  rt-njipi-l  to.  5t>S. 
National  Sovcrüisitty,  idea  uf,  537; 

principle  of.  5-I6. 
Natural  law.  537. 
Neoker,  dovrofall  of.  377 ;    dirtwtor 

of  Bnaoce».  304,  n.  4 ;    ftooncial 

report  of,  475. 


Ill«  feudal  period.  391 ;   heredity 
uf.  400.     Sre  Judukb,  Jubticb. 

OniHal  defender«.  564. 

OnlwU.  trial  hv.  122:  122,  it.  2. 

Ordiuuiicc  of  liluis.  157!'.  lOA. 

Otbo  1.  King  of  the  Fraolai,  75. 

"pAirni»  St'UJECTtOKia."  S3S. 

Paganism.  191. 

■'I^guN,"  the  Prankish,  90. 

Papaey  »nd  the  Bmpire.  77. 

Parage,  275. 

Parisn.  or^niiuitioQ  of  the.  424 :  tb« 
Engli.ih.  424.  n.  2. 

ParliameDtof  KaK]and,origiuof,540. 

ParliamcDt,  of  Paris.  432;  hislarr 
of.  433.  450 ;  organixation.  437 ; 
judicial  powen  of,  440 ;  eonftieta 
with  other  supreme  oourta.  442: 
adminiütrative  power«  of,  442 : 
registration  of  royal  oet«  by.  44S; 
theonw  eoncemiDg  rights  of. 
448;  reoniiitnent  uf.  4.%:  pur- 
«haaability  and  heredity  of  nuow 
benihip  of.  458. 

ParUamüuta4'y  ayatem  of  goveriK 
ment.  539. 

Parliaments,  provincial,  «auaes  of 
eroation  of.  443 ;  c>qunlit.v  and  in- 
dividbllity  of.  444  ;  political  rAl^ 
of.  445 ;  mmuiunm  of  eouatraiBt 
agnitii*!.  449. 

Patriojeh«.  Oriental,  153. 

"pBysd'Eta,t«"  and  "Payi  d'Klw- 
tions."  .175. 

Peace  of  God,  216. 

PenKJana.  abuse  of  during  "aneiaa^ 
n^gime,"  475, 

Pepin  lhe8bort,73;de<«Bd«rof  tha 
Holy  See.  74. 

Penon&l  government,  >*>. 

Peraonal  unions.  7. 

Persons,  status  of,  in  Roman  Bm- 

Sire.  46;   in  tVankiiifa  KlaLe,  130; 
uring  feudal  period.  295. 


Nobility,  during  feudal  period.  296; :  Petition  i>f  Rights  of  1620.  540. 
origin  of.  206:  how  aofiulred.  207;  |  PhiUn  Augustus,  ortUnanoe  of  1209, 


sraiiii^ilion  of  fiefi<  by,  27S ;  title« 
of,  300;  pvnHiual  privilege«  of, 
303;  status  in  178U.  3<VI:  repre- 
»entstion  in  tlie  Status^uaural. 
3G4. 

Notables,  assomblies  of.  371. 

Notari«B.  469. 

Oath  of  Coronation,  346. 

Oath  of  fidelity,  to  Prankish  king. 
60:   of  imbje<!ta,  70.  a.  1. 

"Obnoxiatioties."  132- 

(Eeumenical  Councils,  156. 

OfAoea,  heredity  of,  under  Franks. 
149;  public.  3S8:  purehasabjlitv 
of.  389.  458 ;  of  the  eourt  during 


27a:  order  in  respect  to  biadins 

force  of  the  laws.  3.17. 
Philip  the  Fair,  regulation  of  oo- 

tariat  by.  470, 
Physiocrats,  dootriae  of,  476:  -498, 

N.   3. 

Pistoa,  edict  of.  81.  93,  98. 

Plebi.'W'ite,  ntistom  of.  540. 

Pledge  or  charge,  483, 

Police,  the.  412. 

Politieal  function.  18. 

Politieai  organii  «nd  forms,  3-^. 

Political  organs  of  the  Oatlio  and 

riermanie  towns,  10. 
Political  theorina  during  tha  Middl« 

Aff»,  535. 
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Polysynods.  387. 

Pop«,  tomporal  power  of ,  74:  bead 

of  Chri-sU-iKloiii,   ir»3;    IfK*,  n.  2; 

ccutr&lizatioD  of  »pirilual  powvr 

in.  15-1 :    »wuIat  power  of.  l.M ; 

1Ö4,  n-2;   202. 
PopulaLioD,  class«»  of  iii  Gaul  and 

Germania.  17:    status  of  in  Ro- 

man  KmpEn\  4ß. 
"potouB."  of  Kom«.  57. 
Power«,  theory'  of  sf paratioD  of.  547. 
Pnwinatic  saiuttion,  2()3. 
PrcM>ytorial  syateno.  the,  1&5. 
"Pr«tddiaux."  tho,  457. 
Pivss,    liberty    of    <)unntc    "ano-ien 

rfi^iu(>."    340 ;     durioK    RüvuIu- 

tionary  pcrimi.  M8. 
Priri.-K,  In-*-  of  IC«voiuttoii,  JQ  rMpfct 

to.  5.J0.  n.  2. 
Primate«.  Occid<MitaI.  153. 
Priiiiogvmtiire,  in  rwpwit  to  inheri* 

taave  of  flef^  271;    daring  "ao- 

eJen  H^me,"  343. 
Prim!i[»l(«  of  17.S7.  .'■>12. 
Private  N'ftiiKoatiRO,  auioDK  Franki«. 

111. 
Privy  <'imnci[,  3S4 ;   iK>weni  of,  3.S0. 
Proof  in  UonuiD  law,  116;  io  Frauk- 

i.sb  law,  1  Lß. 
Property,  right  of,  during  "aooieu 

r6(rime,"  m. 
I^taatants.     p^rBeoatttm    'of.     by 

Church,  194,  196:    toleralion  of 

by  Edict  of  Nant««.   194:    rein 

xtaUxl  ill  «nvil  riglils.  196. 
Proviaces  of   Rutuun  Bmpiro,  3S 

assembliee  of.  30. 
Provincial  adminiittratioa  in  Pranlc' 

isb  MoBorcby.  87;  fuBctioimries 

87;    the  eounly.  OO;    tho  Count 

90;     Ihp    Hundnil ;     control    by 

"Miiisi  DomiiiiL'i."  <J6. 
Proiincial  aatomblim,  under  Louis 

XVI.  :i7ti. 
Provinoial  E«laU's,  ori);in  of,  371 : 

composition  of,  372 ;  powers  of. 

373. 
Provineial  Parliumont«,  443. 
Provosi,  thp  Fnuikish,  05:    durin^f 

^fona^^bi<■al  p«<rii>d,  4(^)0,401,  n,  2; 

Provoüt  of  the  bold,  42S. 

Provoftt  of  tho  Marxbal,  413. 

FroTosts  and  Viiniictrs  undor  the 
Mooarohy.  451.        . 

Public  ornuKW.  564. 

Public  debt,  514;  at  time  of  Revo- 
lution. .'■69:  management  of.  570. 

Publir  fuiM'tiouH.  38S. 

Public  safety.  CominItl«e  of,  1792, 
551. 

Public  »t>rk8,  ooustruution  of.  476. 

Purgatory  Oath.  120. 


QttiBB£Y,  capitulary  of.  81,  140. 
Queen,  the,  during  period  of  moo- 
arr.h.v,  352. 

"Racoiiidodbos."  105. 

RcaI  Union»,  8. 

Rt-wipta  of  feudal  mouarchs,  474. 

RtHM^ivun  of  flnanoo«.  517. 

RoeordMr«,  471. 

Koformatioa.  the.  159:  political 
theoriwi  of,  536. 

Ri<galia.  the,  179. 

Regency,  law  of.  during  Ibo  "anciea 
ri'-gime,"  350. 

Religiuu«  Orders,  formatiou  of,  164; 
lfi.'>.  n.  2. 

RoligtouK  toleration,  under  Edict 
of  NautM,  194;  prodiuniod  by 
the  Revolution,  107.  See  Con- 
science. Lihertt. 

Ri'ipnn!ientat)vesvi<tem,origiuof,539. 

RopubUo  of  1702,  551. 

Revolution,  law  of.  in  respoct  to 
ftiudiU  «yitl«ni.  243 ;  in  respect 
to  land  tenure,  290;  in  nispeet  to 
copyholds.  29:t:  in  refipeet  to  tho 
trade  guild»,  Sl.'i;  in  rvKpettt  to 
«•rfdom.  327 ;  in  rvspect  to  Couq> 
cil  of  the  King.  3S7 ;  in  rpspect  to 
royal  domaiu.  484;  in  re)i]>ect  to 
taxation  of  land.  498:  in  re«pect 
to  land  ownership.  549;  inrespiset 
to  fn'(-<loin  of  trade  and  industry, 
549 ;  in  respect  to  lltorar?  prop- 
erly, 5.50;  in  respect  to  for»- 
stalliii^.  .V}(] ;  in  rexpuct  Io  local 
admim^tralion,  55ti;  in  rcapeot 
to  the  judiciarj'.  .5551;  in  respect 
to  taxalion.  MM;  in  n.>specL  to 
national  properly.  5t>S :  in  rcspeot 
to  the  public  debt,  560;  in  re- 
tipeot  to  the  army,  571. 

Revolution,  precod^^nta  of,  535. 

Right  of  Saootuary,  163. 

Rigbla  of  the  citizen,  declaration  of 
1789.  543. 

Roads  and  bridges,  serrioe  of,  SOU, 
R.  3. 

Roman  Empire,  27:  poUüciü  or- 
ganization of,  '2M-'M  ;  Judicial 
System,  32;  tuflilarv  iustituiionti 
of.  :i3 ;  finano<>5  of.  35 ;  syotem 
of  taxation,  37  :  Proviiiceti  of,  3S; 
municipal  r^ime,  40 ;  oomitja, 
41;  municipal  iten&t«.  42:  magi»- 
trates,  42 :  claw  system  of.  40 ; 
functionaries  of,  40 ;  laboring 
oIabs  of,  47 ;  colonat  of,  49 ;  land 
ownership  in,  53 :  ''empbyWo«»," 
£4;  decadon»!  of.  Hd;  eueeesior 
of  Emperors  of.  68 ;  rc^ntabliflb- 
mont  of  Westera,  75:  and  th« 
papacy,  77. 
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